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PREFACE. 


Is  the  precediog  Tolume,  the  History  of  the  Court  of  Chancery  has 
been  brought  down  to  the  time  when  its  modern  jurisdiction  was  estab- 
li^ed ;  and  the  various  heads  under  which  its  jurisdiction  may  be  classedy 
are  there  stated*  The  object  of  the  present  volume  is  to  exhibit  and 
fflustrate  the  principles  upon  which  the  jurisdiction  of  the  Court  of 
Chancery  is  now  exercised,  in  regard  to  what  are  for  the  purposes  of 
this  work  designated  Equitable  Estates  and  Intebests,  the  meaning 
of  which  it  may  be  proper  here  to  explain. 

It  has  appeared  to  me,  as  will  have  been  gathered  from  the  former 
Tolame,  that  the  jurisdiction  of  the  Court  of  Chancery  may  properly  be 
considered  under  two  chief  and  perfectly  distinct  heads  or  divisions — the 
one  embracing  the  right  which  the  Court  of  Chancery  gives  to  the  enjoy- 
ment of  property,  the  legal  title  to  which  is  rightfully  vested  in  one  per- 
son with  a  view  to  or  as  subservient  to  the  enjoyment  of  the  beneficial 
interest  by  another — the  other  division  comprising  those  rights  constituted 
or  recognized  by  the  Court  of  Chancery,  under  which  a  person  is  entitled 
to  recover  the  property  or  thing  itself,  the  legal  estate  or  interest  or  pos- 
session being  vested  in  another  by  wrong,  as  where  it  has  been  obtained 
by  firand  or  has  been  conferred  by  mistake,  and  also  embracing  all  de- 
mands, of  whatever  kind  (other  than  those  included  in  the  first  division), 
which  can  only  be  enforced  in  the  Court  of  Chancery  because  dependent 
on  principles  which  are  not  recognized  or  so  fully  recognized  in  the 
Coorts  of  Law  as  in  the  Court  of  Chancery,  or  which,  though  recognized 
in  the  Courts  of  Law,  can  only  be  eflectually  enforced  in  the  Court  of 
Chancery ;  and  also  embracing  the  protection  from  improper  invasions 
of  the  right  to  property,  which* the  Court  of  Chancery  alone  can  give, 
and  discovery  of  facts  for  the  purposes  of  aiding  in  the  prosecution  or 
defence  of  rights.  I  have  in  this  volume  designated  the  first  of  these 
divisions,  The  Jurisdiction  of  the  Court  of  Chancery  in  respect  of  Ecuit- 
ABLE  Estates  and  Interests;  the  second,  The  Jurisdiction  in  res|tect  of 
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Equitable  Rights  (a), — it  is  the  first  great  head  of  jurisdiction  whicli 
is  embraced  in  the  volume  which  is  now  offered  to  the  profession. 

The  course  which  I  have  adopted,  in  treating  of  Equitable  Estates 
and  Interests,  is  as  follows:  After  first  considering  how  the  jurisdiction  of 
the  Court  of  Chancery  is  made  to  operate  in  respect  of  Property  situate 
out  of  its  jurisdiction,.  I  have  proceeded  to  take  a  general  view  of  Equit- 
able Estates  and  Interests  in  property  real  and  personal  created  by  Ex- 
press Trust  ;  stating  the  general  rules  as  to  the  Creation  of  Trusts ;  the 
Nature  of  the  Office  of  Trustee,  and  the  Character  of  the  Cestuis 
QUE  Trust;  distinguishing  a  constituted  or  complete  trust  from  aa 
incomplete  trust  or  a  trust  in  fieri;  and  devoting  a  distinct  Section  to 
those  trusts  which  are  created  by  precatory  or  recommendatory  words. 

Powers  in  the  nature  of  Trusts  are  then  noticed ;  and  the  general 
subject  of  Restraints  on  Alienation,  as  applicable  to  interests  given 
by  way  of  trust,  is  introduced.  Considering  how  often  the  doctrine  as 
tQ  Remoteness  or  Perpetuity  comes  under  discussion  in  regard  to 
trusts,  I  have  devoted  a  distinct  Chapter  to  that  subject.  I  have  &ea 
proceeded  to  consider  the  subject  of  Executory  or  Directory  Trusts, 
as  distinguished  from  Trusts  Executed  ;  and  to  state  the  general  rules 
in  regard  to  Limitations  of  Personal  Estate  in  reference  to  where  an 
absolute  interest  is  taken  under  the  limitations ;  introducing  the  subject 
of  limitations  of  Personal  Estate  to  go  according  to  the. limitations  of 
Real  Estate,  and  some  incidental  topics.  I  have  then  devoted  a  Chapter 
to  Trusts  for  Accumulation. 

I  have  next  proceeded  to  take  a  general  view  of  Trusts  arising  by' 
Operation  of  Law,  not  belonging  to  the  second  head  of  jurisdictioDy 
which  are  known  by  the  several  designations  of  Implied,  Presumptive, 
and  Constructive  Trusts,  including  the  doctrine  as  to  Resulting  Trusts, 
and  Trusts  arising  from  the  maxim  that  *^  What  ought  to  be  done  is  con- 
sidered as  done ;"  the  Conversion  of  real  estate  into  personal,  and  per- 
sonal into  real,  and  some  incidental  topics. 

Having  thus  noticed  the  several  kinds  of  trusts,  and  having  taken  a 
view  of  the  general  doctrines  applicable  in  some  degree  to  all  or  most  of 
the  trusts  which  are  created  by  the  parties,  I  have  proceeded  to  discuss 
in  some  detail  the  several  descriptions  of  trusts  and  charges  in  the  nature 
of  trusts  created  by  the  parties  which  are  commonly  found  in  Wills  and 
Bfarriage  Settlements  and  in  Trust  Deeds,  in  the  following  order: — 

First,  Charges  of  Debts  by  Will,  more  especially  in  reference  to 

\i)  I  have  tend  it  expedient,  in  this  yolume,  to  wiry,  in  some  respeets,  the  arrange- 
ment ^nder  which  the  diflerent  subjects  of  Equitable  Jurisdiction  are  treated  of  in  the  fixat 
▼olame* 
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die  Statutes  1  WiU.  IV.  c.  47,  and  3  &  4  WUl.  IV.  c.  104,  and  here 
y/hat  amounts  to  a  charge  of  debts  is  considered :  Chakges  of  Legacies 
OD  xeal  estate,  and  the  general  doctrines  applicable  to  charges  of  dehts 
and  legacies  by  will,  particularly  the  ExEMpnonr  and  Exokebation  of 
peisonai  estate  from  the  payment  of  debts  and  legacies,  are  next  con- 
sidered ;  and  then  Trust  Deeds  tor  the  Payhents  of  Debts  are  intro- 
duced. I  have  next  proceeded  to  a  consideration  of  Sales  of  property 
leai  and  personal  under  trusts  or  charges  for  payment  of  debts  and  lega- 
dcBj  adyerting  to  the  obligation  of  the  purchaser  to  see  to  the  Applica- 
nov  OF  the  PuBCHAss-iiONET.  The  subject  of  Portions,  including 
the  doctrines  as  to  Doable  Portions  and  Satisfaction,  is  discussed  in  a 
separate  Section.  Gifts  to  parents  for  the  Maintenance  of  their  children 
are  next  considered;  and  then,  the  trusts  in  favor  of  Married  Women, 
which  are  usually  introduced  into  wills  and  marriage  settlements,  includ- 
iog  the  Sepa&ate-use  clause  and  proTisions  against  anticipation  ;  and 
here  The  Wife's  equity  to  hate  a  sEiTLEBfENT  is  introduced.  Some 
odier  doctrines  in  regard  to  the  trusts  usually  found  in  wills  and  deeds 
are  then  eonsideied ;  for  instance,  the  re^ective  Rights  or  the  tenant 
K)R  UFE  AND  REMAINDERMAN,  and  more  especially  in  regard  to  a  Residue 

GtTEN  BT  WILI.  TO   BE  ENJOYED  BY  SEVERAL  PERSONS  IN   SUCCESSION,  and 

the  Aptobtionment  of  Rents  and  Dividends  ;  then  follow  the  doctrines 
of  the  Court  of  Qiancery  in  regard  to  Election,  Satisfaction,  and 


FoQowing  the  scheme  proposed,  I  have  next  proceeded  to  consider 
that  Idnd  of  equitable  estate  or  interest  which  is  enjoyed  by  a  mortgagor 
^ihose  estate  is  forfeited  at  law,  and  which  is  called  the  Equity  of  Re- 
semftiok.  In  this  Chapter,  I  have  endeavored  to  give  a  general  view  of 
the  doctrines  of  the  Court  of  Chancery  in  regard  to  Mortgages,  both  as 
respects  the  mortgagor  and  the  mortgagee;  including  the  mode  of  pro- 
cecding  to  enforce  Redemption,  and  to  Foreclose  the  equity  of  redemp- 
tion, or  for  a  Sale — the  necessary  Parties  to  suits  for  redemption  and 
foreclosure — Length  of  toss  as  a  bar  to  redemption  or  foreclosure 
— ^Pbiobities  and  Tacxing — and  Notice,  Fraud,  and  Negligence,  as 
affecting  priorities.  I  have  then  devoted  a  Section  to  the  subject  of 
Mortgages  of  Stock  and  Pledges  cf  personal  chattels ;  and  another 
Section  to  the  subject  of  Equitable  Mortgages  by  written  agreement 
and  by  the  Deposit  of  Deeds:  and  here  the  subject  of  Liens  generally 
is  introduced,  and  particularly  the  Lien  of  a  Solicitor  on  the  deeds 
and  papers  of  his  client,  and  on  the  funds  in  a  suit.  I  have  next  pro- 
ceeded to  describe  the  mode  in  -which  the  Account  is  taken  between 
the  mortgagor  and  mortgagee,  particularly  where  the  mortgagee  is  in 
possession,  introducing  the  subject  of  Annual  Rests  and  of  Costs. 
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The  next  subject  discussed  is.  Out  of  what  Funds  mortgage  debts  and 
charges  are  to  be  paid;  and  here  the  subject  of  Exoneration  is  ag^in 
adverted  to,  and  the  doctrine  of  Marshaling  of  assets  and  of  securities 
is  introduced,  as  is  also  the  subject  of  Contribution, 

I  have  next  proceeded  to  consider  that  kind  of  equitable  interest  which 
a  person  takes  under  an  Assignment  of  a  Chose  in  Action  or  other 
subject  not  transferable  at  the  common  law. 

Having  thus  described  the  various  kinds  of  equitable  estates  and  in- 
terests in  property  real  and  personal  to  which  a  person  may  become 
entitled,  I  have  proceeded  to  take  a  general  view  of  the  doctrines  of  the 
Court  of  Chancery  in  regard  to  the  Transfer  of  Equitable  Estates 
AND  Interests  for  valuable  or  meritorious  consideration,  and  by  waj  of 
gift :  and  the  volume  closes  with  a  Summary  of  the  general  doctrines  of 
the  Court  of  Chancery  in  regard  to  the  Duties  and  Liabilities  of  Trus- 
tees, with  some  general  remarks  in  regard  to  the  Office  of  Trustee  and 
Executor. 

This  volume  will,  therefore,  as  I  hope,  be  found  to  be  a  complete  work 
in  itself  (a),  and  to  contain  the  doctrines  of  the  Court  on  every  subject 
connected  with  equitable  estates  and  interests,  with  such  exceptions  as 
are  pointed  out  in  the  body  of  the  work  (6). 

It  is  proper  that  I  should  here  acknowledge  the  obligations  which  I  am 
under  to  the  Authors  whose  works  I  have  principally  consulted  in  the 
composition  of  this  volume.  First,  I  must  mention  Mr.  Lewin's  work 
on  Trustees (c),  which  I  consider  to  be  a  model  for  a  treatise;  next, 
Mr.  Hill's  work  on  Trusts,  in  which  most  of  the  authorities  on  that  sub- 
ject are  to  be  found  very  judiciously  arranged.  On  the  subject  of  Mort- 
gages, I  have  derived  the  greatest  assistance  from  the  ample  stores  con- 
tained in  Mr.  Jarman's  Treatise,  in  the  fiflh  volume  of  his  Edition  of 
Bythewood's  Conveyancing,  with  the  valuable  additions  of  Mr.  Sweet ; 
and  from  Mr.  Coote's  well-known  work  on  the  same  subject.  I  need 
scarcely  say  that  on  all  occasions  where  anything  relating  to  the  subject 
under  consideration  was  to  be  found  in  the  works  of  Sir  Edward  Sugden, 
I  have  resorted  to  them,  and  always  with  the  greatest  advantage.  My 
obligations  to  Mr.  Samuel  Miller,  and  to  Mr.  Hargrave  and  other  writers, 
whose  works  I  have  consulted,  are  acknowledged  in  their  proper  places. 

(a)  There  are  some  references  in  the  notes  to  "mistake,"  "injunctions,"  and  other  sub* 
jects  comprised  under  the  second  head  of  jurisdiction,  but  they  relate  to  collateral  points 
which  have  no  direct  relation  to  any  of  the  subjects  comprised  in  this  volume. 

ib)  See  p.  951. 

(c)  Mr.  Lewin,  with  a  liberality  in  which  a  person  of  established  reputation  can  afibrd 
to  indulge,  placed  in  my  hands  his  own  copy,  with  his  MS.  additions  j  but  as  they  were 
made  with  a  view  to  a  new  edition,  I  forbore  to  look  into  them. 
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It  is  only  where  the  apparently  unsettled  state  of  the  law.  or  the  difficulty 
of  the  subject  appeared  to  require  it  that  I  have  entered  into  any  length- 
ened details,  and  yet  the  bulk  of  the  work  has  been,  by  this  means,  in- 
creased far  beyond  my  expectations. 

Some  objections  may  strike  the  reader  in  regard  to  the  arrangement 
in  particular  parts  of  the  work.  It  was  next  to  impossible  in  so  bulky 
a  manuscript,  always  to  put  the  additions  which  I  found  it  necessary  to 
make  either  to  the  text  or  to  the  notes,  in  exactly  the  proper  place  (a) ; 
howerer,  I  hope  that  the  Index  will  be  found  to  be  sufficiently  ample  to 
remedy  any  inconvenience  that  might  have  resulted  from  errors  such  as 
this.  Every  erroneous  reference  will,  I  hope,  be  found  to  be  corrected ; 
some  errors  in  the  punctuation  have,  I  find,  escaped  me,  but  the  reader 
y^m  be  able,  I  hope,  readily  to  correct  them  from  the  text  (6). 

I  am  indebted  for  a  considerable  portion  of  the  Index,  in  which  a  re- 
ference will  be  found  to  some  omitted  and  subsequent  cases,  to  my  in- 
telligent young  friend  Mr.  Frith ;  it  comprises  an  enlarged  index  to  all 
or  most  of  the  practical  parts  of  the  first  volume,  as  well  as  a  full  index 
to  the  second. 

My  warmest  acknowledgments  are  due  to  the  Principals  and  Clerks  in 
that  highly  efficient  establishment,  the  Registrar's  Office,  particularly  to 
my  fellow-laborer  Mr.  Cecil  Monro;  also  to  the  Principal  and  Clerks  of 
the  Report  Office,  for  the  ready  and  efficient  assistance  they  have  affi)rded 
to  me  in  searching  the  Registrar's  books. 

The  delay  in  the  publication  of  this  volume  has  arisen  from  circum- 
stances beyond  my  control.  But  the  delay  has,  in  fact,  been  productive 
of  advantage;  for  in  the  mean  time  some  important  points  of  law  have 
been  settled,  and,  above  all.  Sir  Edward  Sugden's  important  work  on 
''The  Law  of  Property  as  administered  by  the  House  of  Lords,"  has 
been  published,  so  that  I  have  had  an  opportunity  of  referring  to  this 
valuable  addition  to  our  legal  stores. 

I  have  to  express  my  acknowledgment  to  several  of  my  friends  of  the 
Chancery  Bar,  for  some  important  communications  with  which  I  have 
been  favored  in  regard  to  the  First  volume.  My  able  friend,  the  late  Mr. 
Spurrier,  was  kind  enough  to  go  through  the  whole  of  that  part  of  the 
volume  which  relates  to  the  Court  of  Chancery,  and  to  send  me  his  ob- 
servations and  suggestions:  those  in  which  I  could  concur,  I  have  taken 

(a)  Tntfyp4»f^  may  be  Ibond  in  pp.  630-1,  and  774,  as  to  the  text ;  and  in  pp.  475-6,  as 

10  the  notes. 

(b)  As  in  p.  30. 
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advantage  of  in  this  Tolume.  I  have  also  received  some  friendly  com< 
munications  from  my  brethren  in  the  pnovinces,  particularly  fix>in  Mr 
Inman,  of  Bath, 

Professor  Mittermaier  has  done  me  the  honor  of  preseirting  to  his 
countTjo^n  an  analysis  of  the  first  volume,  a  translation  of  which  has 
been  annexed ;  for  this  ac^  of  kindness  my  warmest  thanks  are  due.    I 
hope  that  I  shall  not  be  considered  as  indulging  in  an  anpardonable 
vanity,  or  as  showing  a  want  of  due  req>ect  for  the  eminent  writers  who 
have  preceded  ^me,  or  as  in  any  way  meaning  to  disparage  my  own 
countrymen,  who,  for  sound  judgment  and  philosophical  views  -are  not 
to  be  surpassed,  in  referring  to  the  remarks  which  that  distinguished 
person  has  made  on  the  course  which  I  have  pursued  in  tracing  the  Feu- 
dal system,  and  the  Laws  of  England,  to  their  sources,  which  are  the 
more  Talaabie,  because  he  has  no^  forborne  to  notice  my  errors  on  some 
points  of  minor  importance.    The  course  of  investigation  to  which  I 
allude,  though  sanctioned  by  the  high  authority  of  Sir  Francis  Palgrave, 
is  rather  out  of  the  beaten  track ;  and  although  already  satisfied  that  the 
views  I  had  taken  were  correct,  I  should  have  been  wanting  in  the  ordi* 
nary  feelings  of  man,  had  I  been  ihsensible  to  the  approving  sanction  of 
so  celebrated  a  person  and  competent  a  judge  as  Professor  Mittermaier, 
or  had  I  passed  it  over  without  public  acknowledgment. 

GEORGE  SPENCE. 

Uncoln't  IiMy  July,  1849. 
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Heir  entiUed  where  real  Qualities  are  impressed  on  the 

Fund  ------- 

Personal  Representative  or  next  of  Kin     ... 
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Lingen  v.  Sowray 
Chaplin  v.  Horner 
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The  Stranc^er  stands  in  a  Different  Situation 
Doctrine  of  Common  Law  as  to  Deeds     -  -  . 
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Sprat  V.  Agar 
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Crow  V.  Rogers 
Bourne  v.  Mann 
Buller's,  Justice,  Opinion    ) 

Marchington  v.  Vernon  |         -  -  -  • 

Lord  Mansfield's    -  .  .  .  . 
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Mo 287 
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straction  on  Devises  in  Trust,  so  as  to  carry  out  the  Intent  of  the 
Testator  .--.---- 
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Trustee  for  Sale  to  pay  Debts  may  be  constructively  Trustee  for  Cre- 
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whose  Annuity  is  charged  by  Will  on  a  Leasehold  Interest,  entitled 

to  the  Benefit  of  a  Renewal  -.---- 

Moody  V.  MaUhew,  7  Ves.,  before  Sir  W.  Grant    -  -  - 

Annuitant  under  a  Will  must  contribute  to  the  Fines 

Whether  where  a  Person  having  a  Limited  Interest  purchases  the 
Reversion  he  shall  be  held  as  a  Trustee        .... 
Randall  v.  Russell,  3  Meriv.,  before  Sir  W.  Grant 
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Repairs  and  lasting  Improvements    -  .  -  .  - 

The  Right  to  convert  such  Person  into  a  Trustee  may  be  lost  by 
Laches  or  Acquiescence        ...... 

Tenant  for  Life  committing  Equitable  Waste  Trustee  of  the  Produce 
But  see  Kingham  v.  Zee,  15  Sim.  399 

Trust  in  favor  of  Wife  on  a  Mortgage  of  her  Property  for  Payment  of 
her  Husband's  Debts  ...... 
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brances ..----.. 

Generally  the  Person  who  has  the  Legal  Right  in  Personal  Property 
may  of  himself  sue  for  the  Property  though  liable  to  a  Trust  for 
others  ...-.--- 

Jones  V.  GoodchUd,  3  P.  W.,  before  Lord  0.  King 

Exceptions  .-----.- 

Loy  V.  Duckett,  1  Or.  &  Phill.,  before  Lord  Cottenham     - 

The  Bank  of  England  not  affected  by  Notice  of  a  Trust — Ordinary 
Banker  not  a  l^stee  ...... 

Vendor  Trustee  for  Purchaser  .  .  -  -  . 
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OOMPRISINQ 

EQnTABLE  ESTATES  AND  INTERESTS:  THEIR  NATURE, 

QUALITIES,  AND  INCIDENTS; 

IN  WHICH  IS  INCORPORATED,  SO  FAR  AS  RELATES 

TO  THOSE  SUBJECTS, 

TBI  IVBtTASCB  OV 

"MADDOCK'S  TREATISE  ON  THE  PRINCIPLES  AND  PRACTICE 
OF  THE  HIGH  COURT  OF  CHANCERY." 


ERRATUM  IN  VOL.  H. 
In  Chapter  III.  <<  execatoiy'*  it  in  lome  initancei  need  where  **  directory"  is  meant. 


ERRATUM  IN  VOL.  I. 

Page  629,  note  (c),  after  *^Doe  v.  EUi$,**  insert  «  beteee  1  Vict.  c.  86,  ^  99 ;  n^a,  p.  475, 
and  Vol.  II.  p.  164.'* 


PART    THE    THIRD. 


BOOK  THE  PIEST. 

EQUITABLE  ESTATES  AND  INTERESTS  IN  PROPERTY,  REAL 
AND  PERSONAL,  WHICH  ARE  RECOGNIZED  BY  THE  COURT 
OF  CHANCERY;  THEIR  NATURE  AND  INCIDENTS. 


CHAPTER  L 

GENERAL  VIEW  OF  EQUITABLE  ESTATES  AND  INTERESTS  CREATED 

BY  WAY  OF  EXPRESS  DECLARATION. 

Sbctioh  I. — Introduction. — Equitable  Interests  and  Equitable  Rights 
distinguished. — Foreign  Jurisdiction  as  regards  Equitable  Interests 
and  Mights* 

DittrUmiion  of  the  subject  ((f  Equitable  JwrisdictUm  as  regards  Specific  Pn^perty, 

Jitrigdiction  qf^  Court  ranges  itsdf  under  two  great  divisione, 

h  thefirsty  Equitable  Estates  and  Interests  are  the  subject, 

h  ike  second^  the  Legal  Estate  or  Tide  is  the  suljecty  in  virtue  of  an  Equitable  Right, 

h  the  first,  the  Court  recognizes  and  preserves  the  Legal  Estate, 

hi  Most  eases.  Person  hoeing  Equitable  Estate  is  not  entitled  to  caUfor  Legal  Estate — 

in  some  simfHe  cases  he  mag — these  seldom  subject  of  litigation, 
h  some  cases,  tt  is  essential  the  Legal  Estate  should  remain  permanency  in  the  Trustee — 
Fgrmament  Trusts — in  Special  Trusts,  it  must  remain  in  him  for  the  purposes  of  the 
Ihut. 
h  those  cases  which  belong  to  the  second  division,  the  Le^  Title  has  been  acquired  or 
is  retained  %orongfully-^-4he  object  of  the  Jurisdiction  is  to  give  the  Legal  Title  to  the 
Party  entitled  to  it  in  conscience — to  enforce  an  Epiitable  Right. 
Seme  Cases  of  Trusts,  by  operation  of  Law,  come  wvthin  the  first  division. 
Other  Equitable  Interests  embraced  in  the  first  division. 
First  subject  to  be  consideredr—Bxpress  IVusts — two  classes  of  Express  Trusts, 
Fbwer  of  creating  a  Trust  co-extensive  with  power  to  dispose--bui  Trust  may  be  created 

where  no  power  of  actual  Tranter. 
Every  kind  of  Alienable  Property  may  be  sutject  of  a  Trust. 

Jurisdiction  of  the  Court  of  Chancery  in  respect  of  Property  situate  beyond  the  bounds 
of  its  Jurisdiction,  in  r!^erence  both  to  i^itable  Estates  and  Equitable  Eights, 
considered. 
Exercised  by  coercion  of  the  person  when  the  party  found  within  the  jurisdiction. 
Court  wQl  not  interfere  in  regard  to  Property  within  the  jurisdiction  of  a  Foreign 

l^ribusud,  unless  it  be  neoessairy  for  the  ends  of  justice. 
*bn  u^uU  eases,  generally  speaking,  the  Court  wiU,  and  when  it  will  not  hold  r^Ai 
the  Sentence  of  a  Foreign  Tribunal  of  competent  jurisdiction  binding.      ^     ■* 
Course  ofihe  Court  as  regards  Contracts  entered  into  in  Scotland  or  in  the  Colo- 
nies. 
Suit  as  to  Contract  entered  into  between  the  Parlies  in  a  Foreign  Country-^Conr 
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2  Tu>o  divisions  into  which  the  Jurisdiction  separates  itself. 

tracts  construed  according  to  the  law  of  the  Place — Bemedy  given  according  t» 

English  course  of  proceeding. 
Bight  of  Alien  to  sue. 

Sovereign  Prince  may  sue.  Liabilities  where  he  submits  to  the  Jurisdiction. 
In  the  absence  of  Evidence  showing  that  a  different  principle  should  be  appUedf 

the  Court  wiu  apply  its  ownprinciples  to  a  Transaction  in  Me  CoUmiee., 
Treaties  between  East  India  Company  and  Sovereign  Princes  in  India  not  the 

subject  of  Municipal  Jurisdiction, 
Infant  may  he  ordered  to  convey  Lands  outof  ihe  Jurisdiction,  but  not  out  of  the 

Queen's  Dominions. 

The  jurisdiction  of  the  Court  of  Chancery,  where  it  is  exercised  in 
regard  to  specific  property,  as  will  have  been  collected  from  the  general 
view  which  is  contained  in  the  former  rolume,  ranges  itself  under  two 
great  heads  or  divisions;  under  the  one,  equitable  estates  and  interests 
in  real  and  personal  property,  created  by  the  Court  of  Chancery,  and 
unknown  to  the  Common  Law,  are  the  subjectsof  its  jurisdiction;  under 
the  other,  the  subject  of  the  jurisdiction  is  in  effect,  directly  or  indirectly, 
the  legal  estate  title  or  interest  itself;  the  court,  in  each  case  where  it 
grants  relief,  operating  primarily  at  least,  on  the  person.  In  the  cases 
which  range  themselves  under  the  first  division,  the  court  recognizes  and 
preserves  a  legal  estate  or  title,  as  well  as  an  equitable  title ;  indeed,  in 
most  cases,  the  legal  estate  or  interest  has  been  devised  or  conveyed  to 
the  person  in  whom  it  is  vested  expressly  for  the  purposes  of  the  trust, 
and  the  legal  title  is  only  so  far  interfered  with  as  to  make  it  subservient 
to  the  enjoyment  of  the  co-existent  equitable  interests. 

Where  a  person  is  entitled  to  an  equitable  estate,  generally  speaking, 
as  has  already  been  observed,  it  is  no  part  of  his  right  to  have  the  legal 
estate  conveyed  to  him.  Undoubtedly,  in  the  simple  case  of  all  the  trusts 
excepting  that  which  was  created  in  favor  of  some  individual  having 
run  out  or  been  exhausted,  the  cestui  que  trust,  unless  in  the  case  of  a 
married  woman  or  an  infant  (a),  may  require  the  legal  estate  to  be  con- 
veyed to  him ;  that  is,  he  may  insist  that  his  absolute  beneficial  interest 
shall  be  clothed  with  the  le^al  estate.  But  this  description  of  case  is 
seldom  the  subject  of  litigation ;  the  cases  which  chiefly  engage  the  at- 
tention of  the  Court  of  Chancery  are  those  where  there  are  subsisting 
r«o-|  trusts,  and  in  which  many  persons  concurrently  or  *in  succession, 
>-  •■  or  in  both  those  ways,  are  interested.  In  all  such  cases,  it  is  es- 
sential to  the  interests  of  the  several  parties  concerned,  that  the  legal 
estate  or  interest  should  remain  in  a  trustee;  the  trusts  which  have  been 
described  as  Permanent  Thists  are  of  this  description  (b). 

So  if  a  person  claims  a  legacy  or  sum  of  money,  which  is  to  be  raised 
for  his  benefit  out  of  real  or  personal  estate,  either  by  reason  of  a  con- 
veyance or  devise  in  trust  to  sell,  or  by  reason  of  a  charge  upon  the  estate 
in  his  favor,  it  would  plainly  not  be  an  execution  of  the  trust  to  Gonvey 
to  him  the  legal  estate ;  in  almost  every  such  case  some  other  person  be- 
sides himself  must  be  interested  in  the  due  raising  of  money,  and  gener- 
ally speaking  in  the  application  of  the  proceeds ;  it  is  necessary,  there- 
fore, that  the  trustee  should  have  the  legal  estate  or  interest;  so  that  he 

(a)  V.  tup,  Tol.  i.  p.  4965  and  lUaket  v.        (6)  Vol.  i.  pp.  448, 400. 
Wordy  there  cited. 


Permanent  and  Special  Trusts  ranged  under  first  division.  3 

maj  be  enabled  by  sale  or  mortgage  to  raise  and  satisfy  the  charges  on 
the  estate ;  and,  that  done,  to  transfer  the  residue  of  the  estate,  or  of  the 
pioceeds,  to  the  parties  interested.  These  are  the  trusts  which  have  been 
described  as  Special  or  Temporary  Trusts  (a).  Both  of  these  classes  come 
under  the  description  of  express  trusts. 

V 

The  cases  which  range  themselves  under  the  second  division,  are  those 
in  which  the  legal  title  has  not  been  conveyed  to  the  party  in  whom  it 
is  Tested  by  way  of  trust,  but  has  been  acquired,  or  is  retained  against 
conscience  and  equity ;  and  the  equitable  doctrines  which  govern  this 
branch  of  the  jurisdiction  are  put  in  force  for  the  purpose  of  having  the 
legal  title  in  the  property  transferred  to  the  person  who,  according  to> 
honesty  and  conscience,  in  the  view  of  the  Court  of  Chancery,  is  entitled 
to  the  property:  there  is  no  object  to  be  attained,  as  in  the  cases  which 
come  under  the  first  division,  which  requires  that  the  legal  estate  should 
be  kept  outstanding;  the  claimant  seeks  to  enforce  an  equitable  r^A^,. 
not  to  secure  an  equitable  estate.  Equitable  rights,  whether  to  be  en- 
forced for  the  acquirement  of  any  specific  property,  or  to  procure  a  money 
satisfaction  or  other  benefit,  will  be  the  subject  of  the  succeeding  Book. 

There  are  some  trusts  which  come  under  the  class  of  constructive 
trusts,  which  have  this  feature,  in  common  with  those  which  have  been 
before  described  and  classed  under  the  first  division  of  the  subject,  namely, 
that  the  legal  estate  may  have  been  rightfully  vested  in  the  person  de- 
clared to  be  a  trustee ;  for  instance,  where  an  estate  is  purchased  r« . -. 
*by  one  person,  with  his  own  money,  but  in  the  name  of  another,  ^  -' 
80  as  to  make  such  person  his  trustee  (6) ;  here  the  only  duty  which 
such  a  person  has  to  perform  is  to  convey  the  estate  to  the  actual  pur^ 
chaser,  for  whom  he  is  constructively  a  trustee,  or  as  he  shall  direct;  and 
it  is  neither  a  case  of  a  permanent  trust  nor  of  a  special  or  temporary 
trust,  as  above  defined.  In  the  case  of  resulting  trusts  also(c),  it  is  not 
required  fi:>r  any  purpose  that  the  legal  estate  ec  the  possession  should 
continue  in  the  trustee ;  but  as  the  legal  estate  or  possession,  in  both  the 
cases  above  referred  to,  becomes  vested  in  the  person  so  declared  to  be 
tnistee,  by  the  act  or  instrumentality  of  the  party  entitled,  or  at  least 
not  by  wrong,  such  trusts,  though  not  express  trusts,  but  rather  con- 
structive, implied,  or  presumptive  t7usts(d),.  will  be  comprised  in  the  first 
division  of  the  subject. 

There  are  other  Equitable  Interests  in  real  and  personal  property, 
arising  out  of  the  doctrines  of  the  Court  of  Chancery;  for  instance,  the 
maxim  that  what  ought  to  be  done  is  considered  as-  done,  gives  rise  to 
important  equitable  interests ;  the  equity  of  redemption  of  a  mort^^ee  is 
another  equitable  interest :  all  such  interests  belong  to  the  first  olvision, 
and  will  there  be  considered,  excepting  that  the  Equitable  Interest  of  a 
purchaser  under  a  contract  for  sale,  will  be  treated  of  under  the  head  of 
Specific  Performance,  in  the  second  division,  as  being  the  more  conve- 
nient place. 

(«)  Mr.  Lewin,  on  Trnstf,  p.23,bas  given  (c)  V.  mp.  vol.  i.  pp.  451,  510. 

a  chflfiftcation  of  the  varioos  kinds  of  trusts,  {a}  See  Cook  v.  FomUmn^  3  Swaoflt  502; 

which  the  reader  will  do  well  to  refer  ta  n^.  toI.  L  p.  496» 

(6)  V.J191.  ToLi.p.  5IK 


4  Express  Tnists — ttoo  classes  of. 

According  to  the  course  above  proposed,  our  attention,  in  the  foUowing 
pages,  vfill  first  be  directed  to  those  equitable  estates  and  interests  m 
real  and  personal  property,  created  by  way  of  express  trust,  which  are 
recognized  by  the  Court  of  Chancery,  and  to  which  a  title  may  be  ac- 
quired; which  title  does  not,  excepting  in  the  instances  above  alluded  to, 
involve  the  right  of  calling  for  a  transfer  of  the  legal  estate  or  interest; 
we  shall  shortly  examine  what  is  the  nature  and  what  are  the  incidents 
of  this  kind  of  ri^t  to  the  ienjoyment  of  property,  real  and  personal,  in- 
cluding what  are  the  rights  of  the  cestuis  que  trusty  and  what  are  the 
rights  and  duties  of  the  trustees:  but  although  the  main  inquiry  will 
relate  to  express  trusts,  yet  in  prosecuting  this  subject  we  shall  frequently 
have  to  refer  to  the  doctrines  of  the  Court  of  Chancery  in  regard  to  trusts 
by  construction  of  law  (a).  The  jurisdiction  of  the  Court  of  Chancery 
rj»^1  as  to  trusts  in  the  more  comprehensive  sense  of  *^that  term(i], 
I-  •'  namely,  that  which  includes  constructive  trusts,  and  other  trusts 
by  operation  of  law,  embraces  almost  every  branch  of  its  jurisdiction; 
for  whoever  has  the  possession  of  goods  or  lands,  either  has  the  absolute 
property  or  estate  in  them  by  a  sufficient  title,  or  so  far  as  this  is  wanting 
is  considered  by  the  Court  of  Chancery  as  a  trustee  for  the  true  owner  (c). 

There  are  two  classes  of  express  trusts  of  real  and  of  personal  pro- 
perty: 1st.  Those  where  the  trust  is  defined,  and  the  trustee  or  person 
who  is  to  carry  the  trust  into  execution  is  expressly  pointed  out ;  of 
which  there  are  also  two  descriptions,  namely,  those  which  are  imposed 
by  direct  words  of  trust,  and  those  which  are  imposed  in  the  way  of  wish 
or  recommendation  (d).  2dly.  Those  where  the  trust  is  defined,  but 
the  person  who  is  to  carry  it  into  effect  is  not  pointed  out,  so  that  the 
character  of  trustee  has  to  be  imposed  on  some  person  for  the  purpose  of 
carrying  the  trust  into  execution ;  in  such  case  the  trust,  as  regards  the 
person  of  the  trustee,  is  a  trust  by  construction  of  law  (e). 

The  power  of  creating  a  trust  of  real  or  personal  estate,  on  the  part  of 
the  owner  of  such  property,  is  co-extensive  with  the  ability  to  dispose, 
but  a  trust  may  be  created,  as  will  be  seen  hereafter,  where  no  legal 
disposition  could  be  effected.  Infants  are  disqualified  by  law,  and  per- 
sons of  unsound  mind  are  incapable.  Married  women  may  create  a 
tnist  of  their  real  estate  by  disposition,  according  to  the  mode  of  alien- 
ation  prescribed  by  law  (/"),  and  they  may  create  a  trust  of  their  sepa- 
rate personal  property,  and  of  such  real  property,  over  which  a  separate 

(a)  Trusts,  it  will  be  remembered,  were,  (c)  This  applies,  even  at   law,  in  some 

for   the   sake   of  elementary   consideration,  few  cases,  as  in  the  instance  of  money  paid 

classed  under   two   divisions:    1st.  Express  to  another   by   mistake,  ibid^  and  Duller s 

Trusts,  vol.  i.  pp.  439, 495-6,  whether  created  N.  P.  131  ;  Size  v.  Dickaton,  I  T.  R.  285; 

by  act  inter  vivos,  or  by  will.    2d.  Trusts  Motes  v.  Macferlane,  2  Burr.  10lO;«9^fl,'oJ* 

arising  by  implication  or  construction  of  law,  i.  p.  634;  et  in/rOy  title  "Mistake,"  2  Fonbl. 

vol.  i  p.  608,  comprising  implied  trusts,  vol.  2,  3. 

i.  p.  509;  resulting  trusts,  vol.  i.  p.  610 ;  and  C^)  Trusts  of  this  description  haveusaalljr 

constructive  trusts,  vol.  i. p.  511.  Constructive  been  classed  with  implied  trusts;  but  for  the 

trusts,  coming  under  the  head  of  Equitable  reasons  after  mentioned,  it  appears  to  in« 

Ri^Oits,  acoorrling  to  the  arrangement  in  the  that  they  should  be  treated  as  express  tnists. 

text,  will  bo  the  subject  of  separate  consider-  (c)  Sup.  vol.  i.  p.  5i)9,  n.  ((f). 

aiion  in  the  serond  Book  of  this  volume.  (/)  Formerly  by  fine — now  bydccd,tvf^ 

(6)  V.  ttfp,  vol.  i.  pp.  509-512.  vol.  i.  pp.  107-169. 


By  whom  and  of  what  Express  Trusts  created.  5 

power  of  disposition  is  secured  to  them,  as  effectually  as  if  they  were 
single  (a). 

•Every  kind  of  property,  real  and  personal — indeed,  whatever  r,/*-. 
will  yield  profit,  and  which  is  alienable — may  be  the  subject  of  '-  •' 
express  trust  (6). 

It  may  be  taken  as  a  general  rule,  that  the  Court  of  Chancery  will 
never  decree  a  suit  when  it  may  decree  a  remedy ;  as  in  the  case  of  a 
devise  of  land,  or  where  a  bond  is  taken,  in  trust,  and  the  trustee  refuses 
to  let  his  name  be  made  use  of,  the  court  will  decree  the  duty  and  not  an 
action  to  be  brought  in  the  trustee's  name  (c). 

It  may  be  useful  in  this  place  to  recur  to  and  add  some  further  illus- 
trations of  the  principles  upon  which  the  Court  of  Chancery  acts  in  ap- 
plying its  equitable  jurisdiction  to  property  situate  without  the  bounds  of 
Its  jurisdiction,  and  to  notice  also  the  principles  which  are  applied  in  the 
EogKah  courts  in  regard  to  the  sentences  of  foreign  tribunals,  and  as  to 
suits  by  Foreigners. 

It  was  observed  in  the  former  volume,  that  the  jurisdiction  of  the 
Court  of  Chancery,  to  secure  the  enjoyment  of  equitable  interests,  and  to 
enforce  equitable  rights,  is  not  confined  to  cases  where  the  property  in 
respect  to  which  such  equitable  title  or  right  is  claimed,  is  in  England. 
The  coart,  it  will  be  remembered,  according  to  its  original  constitution, 

(a)  That  a  gift  of  rants  and  profits  of  leal  bis    defence,  was    established    against  the 

estates  for  her  separate  nse  enables  her  to  Crown.    As   regards  real   estate,   attainder 

dispoae  of  these  equally  as  her  separate  per-  has  relation  back  to  the  time  iVhen  the  of- 

nnal  estate,   was  recognized   in  Hubne  v.  fence  was  committed,  4  Bia.  Com.  381;  but 

T^nmmi,  1  Bro.  20;  see  Qrigby  v.  Coz,  1  Ves.  hj  54  Geo.  lULc.  145,  no  attainder  for  felony, 

M7;  Skeoif  T.  Nelson,  2  Beav.  248;  H  vAnfrOy  except  in  cases  of  treason,  petit  treason,  or 

Ch.  ill,  **  Separate  Estate  of  Married  Women."  murder,  shall  extend  to  the  disinheriting  any 

In  reference  to  wbo  has  the  power  to  dispose,  heir,  or  to  the  prejudice  of  the  right  of  any 

it  Diay  be  nsefiil  to  observe  that,  as  regards  person  other  than  the  offender  during  his  life. 

BmbyfiM,  although   all  the  property  of  a  The  stat.  4  &  5  Will.  IV.  c.  23,  as  to  escheat 

faankrnpt  np  to  the  time  of  obbiining  his  cer«  and  forfeiture,  will  be  noticed  hereaAer,  et  v. 

tifieaia  becomes  nnder  the  Bankrupt  Acts  tupra^  vol.  i.  p.  289. 

vested  in  bis  assignees,  so  as  generally  to  de-        (6)  Including  a  recipe  for  a   medicine, 

prive  him  of  all  jtovret  of  alienation,  his  Qreen  v.  Folgham^   1    Sim.  &  S.  398;   the 

SBUDttxy  allowance  vests  in  him  on  the  pay*  Golden  Ointment  case.    Though  Lord  Not> 

ment  of  the   snfScient  dividend,  and   that  tingham,  on  an  attempt  being  made  to  make 

whedier  he  be  living  at  the  time  or  not,  Ex  a  child  bring  some  chemical  receipts,  given 

jMTte  Safibrd,  2  GL  &  J.  128;  so  that  he  may  to  her  by  her  father,  into  hotchpot,  said  he 

dispose  of  his  statutory  allowance,  as  he  may  would  not  countenance  these  sorts  of  receipts, 

of  the  ultimate  surplus  of  his  estate  if  any.  which  he  thought,  in  most  cases,  savored  of 

As  regards  ^dbnt,  the  forfeimre  of  goods  and  quackery,  so  as  to  put  a  value  on  them  «li> 

ebatteis  takes  effect  by  the  conviction  of  the  Chancery;  ** for  aught  I  know,"  said  his  Mtd« 

party  of  treason  or  felony,  and  has  no  relation  ship,  '*a  receipt  to  make  mince  pies  or  o^U 

back  to  the  commission  of  the  offence;  there-  rats  may  be  as  valuable."    Jenks  v.  Hcifmdx 

ibre,  a  feloo  may,  before  conviction,  assign  1  Vern.  62;   but  see   Newbery  v.  JameM,\^ 

his  penonal  prop^ty  for  a  valuable  consider-  Meriv.  446 ;  WUKatru  v.  Williamt^  3  Meriv.^ 

stkn;  but  if  the  alienation  be  colorable,  and  160;  and  Green  v.  Folgham^  1  Sim.  &  S.  398, 

without  consideration,  for  the   purpose  of  Raithby's  note.    By  the  new  Stat  of  Wills,  1 

avoiding  a  forfeimre,  it  is  fraudulent  and  void  Vict,  a  26  (jntpra^  vol.  i.  p.  473),  the  question 

agaittst  the  Ciown,  Perkins  v.  Bradky^  1  Hare,  in  regard  to  devises  of  stock,  noticed  by  Lord 

219,  227<-9.    In  that  case,  an   assignment  Eldon  in  Riplty  v.  Waterioorth,  7  Ves.  440 

of  stock  by  a  prisoner  nnder  a  charge  of  441,  is  put  an  end  ta 
fekmy,  in  trust  to  secure  payment  of  an  ante-        (c)  See  Earl  of  KUdare  v.  Euttacty  1  Vern. 

eedent  debt  and  the  costs  to  be  incurred  in  438. 


6  Powers  of  Court  of  Chancery  as  to  Property  out  of  Us  Jurisdiction. 

operated  upon  the  conscience  of  the  person  (a),  not  upon  the  property,  or 
|-4(^-.  in  rem  {b);  and  now  the  primary  decree  is  ^always  against  the 
^  ^  person.  All  that  is  necessary,  in  order  to  enable  the  court  to 
exercise  its  primary  authority,  is  that  the  person  should  be  amenable  to 
its  jurisdiction.  Where,  therefore,  a  case  is  made  out  against  a  person 
resident  here,  in  respect  of  property  situate  out  of  the  jurisdiction  of  the 
court,  but  within  the  empire  or  its  dependencies,  which  would  call  for 
the  interference  of  the  Court  of  Chancery,  if  the  property  were  situate  in 
this  country,  the  court,  as  it  had  the  power,  so  it  has  assumed  the  juris- 
diction,  where  such  an  interference  is  necessary  to  the  ends  of  justice,  of 
enforcing  the  equitable  rights  of  the  parties  to  or  over  property  out  of  its 
jurisdiction,  by  coercion  of  the  person  and  sequestration  of  his  property 
here  (c),  in  the  same  manner  as  it  would  have  done  had  the  property 
been  situate  in  this  country.  Where  parties,  defendants,  are  resident  ia 
England,  said  Sir  J.  Leach,  and  brought  by  subpoena  here,  this  court  has 
full  authority  to  act  upon  them  personally,  with  respect  to  the  subject  of 
the  suit,  as  the  ends  of  justice  require;  and  with  that  view,  to  order 
them  to  take  or  to  omit  to  take  any  steps  or  proceedings  in  any  other 
court  of  justice,  whether  in  this  country  or  in  a  foreign  country  (</). 
This  court  does  not  pretend  to  any  interference  with  the  other  court; 
ryn-i  *it  acts  upon  the  defendant  by  punishment  for  his  contempt,  in 
^  -'  his  disobedience  to  the  order  of  the  court ;  and  if  he  continue  con- 
tumacious, and  ultimately  obtain  a  judgment  in  the  other  court,  this 

(a)  Suprti,  vol  L  pp.  391-427;  TolUr  r.  glatte  r.  Muiehamp,  1  Vern.  77,  and  the  esses 
Carlent,  2  Vern.  494.  cited  in  Raithby's  note;   Cartwright  r.  Pettm, 

(b)  The  Court  of  Chancery,  in  the  reign  2  Ch.  Ca.  214 ;  Penn  v.  Lord  BaUimort,  1  Yes. 
of  James  I.,  established  its  authority  contrary  Sen.  444,  454-5;  (case  of  specific  perfonn* 
to  its  original  constitution  (v.  tup.  yol.  i.  391  ance  of  articles  in  regard  to  the  boundaries 
-2)  to  issue  a  writ  of  assistance  for  enforo-  of  two  provinces  in  America),  Etaio/Derhf 
ing  a  decree  for  delivering  possession  of  land,  v.  Duke  of  AthoU^  1  Yes.  204,  and  the  other 
see  Roberdeau  v.  Routy  1  Atk.  544 ;  Penn  v.  cases  cited,  tupra,  vol.  i.  p.  427,  n.  {g) ;  £M 
Lord  Baltimore,  1  Yes.  454,  which  is  now  ditchv.  Lord  DonegtU,9h\l^.S,^44,  la  the 
obtained  at  once  on  demand  and  refusal  to  last-cited  case,  it  was  held  by  the  House  of 
obey  the  order;  stat  1  Will.  lY.,  c.  36,  §  15,  Lords  that  the  Court  of  Chancery  in  Ireland, 
Rule  19;  Gen.  Order,  26  Aug.  1841,  §  13.  might  examine  into  the  propriety  of  a  decree 
The  legislature  has  conferred  on  the  court  of  the  Court  of  Chancery  in  England,  in  a  suit 
the  power  of  issuing  execution  by  fieri  faciat  instituted  in  Ireland  to  carry  it  into  efiect./ 
and  ekgitj  as  at  law,  stat.  1  &  2  Yict.  c.  110,  As  regards  I'rotMf,  Lord  Hard wicke  said,  in 
§  18,  Gen.  Orders,  10  May,  1839.  The  same  Jngut  r.  Jingue,  West's  Rep.  p.  23:  "This 
statute  has  extended  the  remedy  by  e2egi^  and  had  been  a  good  bill  as  to  fraud  and  disooveiyt 
fieri  faciaty  §11)  12,  13,  20.  Now  all  the  if  the  lands  had  been  in  France,  in  case  the 
freehold  and  copyhold  lands  of  a  debtor  may  persons  had  been  resident  here,  fi>r  the  juris- 
be  taken  in  execution  under  an  elegit,  and  diction  of  this  court  as  to  frauds,  is  upon  the 
cboses  in  action  may  be  taken  under  a  writ  conscience  of  the  party;"  but  the  difierenceof 
or  fieri  fadae,  v.  nip,  vol.  i.  pp.  392,  505.  the  laws  of  the  two  countries  would  prevent 

(c)  Y.  ffi^.  vol.  i.  p.  427 ;  Bent  v.  Youngy  9  any  question  of  trust  from  being  entertained 
Sim.  190;  a  case  relating  to  a  Surinam  mort-  here  as  to  lands  in  France.  See  Code  Nap* 
gnge,  Fotter  v.  VomoU,  3  Atk.  589 ;  Jjord  CranM-  art.  896. 

toumy.  Johnttony  3  Yes.  182,  13  Yes.  324;  The  service  of  subposnas  in  suits  instituted 

Jaekton  v.  Petrie,  10  Yes.  164 ;  and  see  jircher  here,  on  parties  living  out  of  the  jurisdiction, 

v.  Pre^on,  I  £q.  Abr.  133,  pi.  3,  where  a  bill  is  regulated  by  32d  of  the  General  Orders  of  8 

was  sustained  for  an  account  of  rents  and  pro-  May,  1845. 

fits  of  an  estate  in  Ireland,  though  not  for  a  (d)  Per  Leach,  M.  R ;  BuMry  v.  HA^dtify 

partition ;  and  see,  on  this  point,  Jingue  v.  5  Mad.  307 ;  and  see  Poriorhnf^on  v.  5i)i(/6y» 

JngWy  West's  Rep.  24 ;  Roberdeau  v.  Roue,  1  3  My.  &  K.  108 ;  Lord  Brougham  there  cleai^ 

Atk.  544  (a  case  as  to  property  in  the  colonies),  states  the  result  of  the  authorities 
Earl  of  Kildare  v.  Eustace,  1  Yern.  421 ;  «^ 
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court  will  protect  the  plaintiff  here  against  the  consequences  of  that 
jodgment  (a). 

A  sale  of  an  estate  in  the  colonies,  in  order  to  realize  a  sum  of  money 
diareed  upon  it,  may  be  made  in  a  suit  instituted  here  (b) ;  and  it  seems 
that  m  a  suit  here  in  respect  of  a  mortgage  in  the  colonies,  the  mortgagee 
will  hare  the  same  relief  here  that  he  might  obtain  by  a  suit  in  the 
colonies ;  the  mortgagor,  therefore,  will  be  protected  from  the  vexation 
of  double  suits  instituted  by  the  mortgagee  —  one  here,  the  other  in  a 
colonial  court ;  though  the  court  will  reserve  to  itself  the  power  of  giving 
such  directions  in  regard  to  the  colonial  suit,  as  to  insure  to  the  mort- 
gagee all  his  rights  (c). 

The  Court  of  Chancery  has  no  power  directly  to  affect  property  situate 
out  of  the  bounds  of  its  jurisdiction  (d);  and  therefore,  as  a  decree  made 
here  tnay  be  ineffectual,  it  is  no  bar  to  a  suit  instituted  in  a  colonial 
court  (e). 

*Bdt,  as  before  observed,  the  court  will  not  interfere  in  these  p^g-. 
cases,  unless  it  be  necessary  for  the  ends  of  justice.  If  a  matter  '•  •■ 
becomes  the  subject  of  litigation  in,  and  of  adjudication  by,  a  court  of 
competent  jurisdiction  in  the  colonies  or  elsewhere,  the  same  parties  will 
oot  be  permitted  to  open  the  same  subject  of  litigation  in  the  Court  of 
Chancery,  any  more  than  they  would,  in  case  there  had  been  such  an 
adjudication  in  one  of  the  tribunals  in  this  country,  in  respect  of  matter 
which  might  have  been  brought  forward  as  part  of  the  subject  of  contest, 
but  which  was  not  brought  forward  by  the  party  complaining  only  be- 
cause he  has,  from  negligence,  inadvertence,  or  even  accident,  omitted  a 
part  of  his  case  (/*). 

<a)  StrJ.heachyBmMjfY.Mwtday^SMtLd,  nn  injunction,  bat  be  boand  the  plaintiff  to 

3G7.    Id  that  case  there  was  an  action  in  Scot-  submit  to  such  steps  in  Scotland  by  judgment 

lind,and  a  suit  here,  both  involving  the  same  or  otherwise,  as  would  secure  to  the  defend- 

<|iieiiioii — namely,  whether,  by  the  law  of  £ng*  ant  Clowes,  the  benefit  of  the  preferable  lien , 

land,  the  defendant  Clowes,  had  a  right  to  re*  which  he  might  have  acquired  by  his  suit  in 

cover  npoD  the  bond  in  question.    Sir  J.  Leach  Scotland,  on  the  land  in  Scotland,  if  he  should 

conswiered  that  the  Court  of  Chancery  was  ultimately  establish  any  demand  on  the  bond, 

che  more  convenient  court  for  determining  the  5  Mad.  308-9. 

questkm;  lor,  if  the  plaintiff  established  his  (6)  Gatcoine  v.  Douglcu,  Dick.  431 ;  as  to 

ease,  the  bond  would  be  ordered  to  be  deliv*  the  mode  of  making  a  plantation  in  the  colo- 

ered  op,  so  that  he  would  be  relieved  from  nies  liable  for  a  debt  contracted  here,  see 

all  farther  liability,  here  or  elsewhere ;  and  Noel  v.  Bobtmony  1  Yern.  460. 

here  the  plaintiff  would  have  the  benefit  of  (c)  Bedeford  v.  KembU,  1  Sim.  &  St  15 ;  and 

Mr.  Munday's  admissions  on  oath,  which,  in  see  Harriaon  v.  Qunuy,  2  Jac.  &  W.  563.    Mr. 

the  suit  in  Scotland,  he  would  not     If  the  Bell,  in  Bedeford  v.  KemhUy  stated  that  there 

Goort  of  Session  should  come  to  erroneous  were  cases  in  which  this  court,  noticing  the 

ODDdnsaona  on  the  subject,  it  would  be  in  vain  law  of  Jamaica,  had  upon  foreclosure  decreed 

10  nrge  that  this  court  ought  to  be  concluded  a  eak  instead  of  foreclosure,  of  the  estate  in 

by  that  judgment;  the  substantial  ends  of  jus-  the  West  Indies,  so  as  to  give  the  mortgagee 

tiee  would  require  that  this  court  should  pur-  the  same  benefit  by  his  suit  here,  as  he  would 

me  its  better  means  of  determining,  both  as  have  obtained  by  that  in  Jamaica, 

10  the  law  and  the  fact ;  if  the  opinion  of  this  {d)  Boberdeau  v.  Bout,  1  Atk.  544 ;  and  see 

eoort  did  not  concur  with  that  of  the  Court  of  2  Swanst  323-4,  note;  therefore  the  validity 

Session,  the  defendant  Clowes  must  be  re-  of  a  will  of  lands  in  the  colonies  is  not  triable 

stnuoed  by  the  injunction  of  this  court  from  in  Westminster  Hall,  though  made  in  England, 

taking  Che  fhiit  of  his  judgment  there ;  and  Pike  v.  Boare,  2  Eden,  184 ;  but  see  Lord  Uen- 

if  the  opinion  of  this  court  did  concur  with  ley's  note,  p.  185,  and  his  work  on  Injunctions, 

that  of  the  Court  of  Session,  the  defendant  pp.  142-3 ;  nor  can  a  partition  be  obuiined, 

woold  have  the  fruit  of  that  judgment,  not  by  nq/ra,  p.  7,  note  (d). 

the  proper  force  of  that  judgment,  but  because  (<)  Bayley  v.  Edwards,  3  Swanst  7 10,  Lord 

he  was  entitled  to  it  by  the  opinion  of  the  Camden,  C. 

eoozt    His  boDor,  therefore,  at  once  granted  (/)  V.  C.  Wigr.;  Hendenon  v.  Hendtrton^ 
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But  where  the  court  refrains  from  interference,  it  is  on  the  presumption 
that  justice  has  been  or  will  be  fairly  and  properly  administered.  Na- 
tural lawy  said  Lord  Eldon,  requires  the  courts  of  this  country  to  give 
credit  to  those  of  another  for  the  inclination  and  power  to  do  justice ;  but 
if  that  presumption  is  proved  to  be  ill-founded  in  any  particular  case,  the 
court  cannot,  of  course,  act  on  the  presumption  (a). 

If  a  decree  obtained  in  a  foreign  or  colonial  court  is  impeached,  as 
being  so  plainly  against  natural  justice  (6),  or  contrary  to  the  jus  geanr 
tium  (c),  as  that  it  may  be  considered  as  altogether  null  and  yoid ;  or  if 
it  appear  to  have  been  obtained  by  fraud  ((f),  the  Ck)urt  of  Chancery,  in 
such  cases,  would  probably  assume  jurisdiction  in  the  same  manner  as 
if  the  matter  had  never  been  adjudicated  upon ;  but  an  allegation  of  a 
mere  irregularity  in  the  proceedings,  or  even  of  an  apparent  error  in 
the  judgment  in  point  of  law  (e),  is  insufficient  to  sustain  a  bill  seeking 
to  have  the  whole  matter  opened  in  this  court  after  an  adjudication  in 
a  foreign  or  colonial  court  of  competent  jurisdiction.  As  regards  the 
colonial  courts,  there  is  an  appeal  from  such  courts  to  the  judicial 
committee  of  the  Privy  Council  (/*),  which  tribunal  may  reform  the 
r*l01  *^^^^^  ^^  ^^y  ^^  ^^  colonial  courts,  and  call  for  further  evidence  if 
'-  -'  necessary  {g)j  and  even  suspend  the  execution  of  the  decree 
pending  the  appeal,  if  justice  requires  that  it  should  be  suspended  (A). 

If  a  person  has,  by  proceedings  in  a  foreign  court,  improperly  obtained 
what  is  there  considered  as  the  equitable  as  well  as  the  legal  title,  the 
court  has  jurisdiction,  in  a  suit  instituted  here,  to  declare  him  to  be 
trustee  for  those  who  are  beneficially  entitled  to  the  property,  and  to  en- 
force such  decree  by  its  process  against  the  party,  if  within  the  juris- 
diction (t). 

Where  a  sentence  of  a  foreign  court  has  affected  the  relative  rights  of 
the  parties  in  that  country  as  between  themselves,  and  then  proceedings 
are  taken  by  one  of  them  in  this  country,  if  the  interference  of  the  Court 
of  Chancery  is  necessary,  in  order  to  protect  the  rights  of  the  party  sued, 
the  court  will  not  examine  into  the  merits  of  the  sentence  which  has  been 
so  obtained,  in  reference  to  the  law  of  the  country  where  it  was  pro- 

3  Hare,  115,  and  the  cases  there  cited.    Lord  (d)  Mitford  on  Pi.  256 ;  WkiU  r.  Hall,  13 

Camden,  in  BayUy  v.  Edward$,  3  Swanst  710,  Yes.  324 ;  Price  r.  Dewkmtt^  S  Sim.  302-3. 

was  of  opinion,  on  appeal,  that  the  pendency  (e)  See  Whiit  v.  Hatt^  12  Yes.  323-4. 

of  a  suit  here  oould  not  be  effectually  pleaded  (/)  See  stat  2  &  3  Will.  lY.  a  92;  3  &  4 

to  a  suit  instituted  in  Jamaica  where  the  pro-  Will.  lY.  c  41. 

perty  was  situate,  for  the  same  matter.  (g)   Wood  v.  HUckmgg,  3  Bear.  511. 

(a)  See   Wright  ▼.  Smgnon,  6  Yes.  730.  (A)  Y.  C.  Wigr. ;  Hendermm  v.  Hcndbwn,  3 

Lord  Eldon,  in  this  case,  in  which  the  ques-  Hare,  114.    The  Y.  C.  gave  no  opinion  as  to 

tion  arose  whether  a  creditor  can  be  compel-  whether  the  court  would  entertain  jurisdio- 

led  to  resort  to  any  lien  he  may  have  upon  the  tion  where  a  decree  so  impeached  was  made 

property  of  his  creditor  out  of  the  kingdom,  by  a  foreign  tribunal,  fiom  which  there  was 

before  he  proceeds  here  against  the  debtor  no  appeal  to  any  superior  court  which  the 

personally,  decided  against  the  opinions  of  Court  of  Chancery  oould  regard  as  competent 

Lord  Thurlow,  Wright  ▼.  Nutt,  1   H.  Black,  to  administer  justice  in  the  case,  t6.  p.  118; 

136;  3  Bro.  326, 339.  Lord  Kenyonand  Lord  and  see  White  r.  HaO,  12  Yes.  324. 

Rosslyn;  see  £den*s  note,  3  Bro.  340,  that  he  (t)  Lord  Cottenham,  Price  y.  DewhaarU^  4 

oould  not,  more  especially  as  the  lien  in  that  My.  &  Cr.  85,  though  the  authority  of  the  case 

case  was  not  a  subject  of  contract,  but  was  on  which  his  lordship  relied  has  been  im- 

given  by  the  act  of  the  foreign  state.  peached,  so  far  as  relates  to  an  English  prt>- 

(6)  See  Becqiut  y.  Jlfac  Cartky^  2  Bam.  &  bate,  by  the  late  decision  in  the  House  of 

Adol.  951,  958.  Lords,  in  Bam  y.  JadoHm,  ix.  Jurist,  p.  60^ 

(e)  See  the  authorities  cited  in  Priee  r.  injnu 
JkiBhunt,  8  Sim.  291. 
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noanced  (a);  it  might  be  different  if  a  suit  were  instituted  here  merely 
to  cany  such  a  sentence  into  execution  (6). 

Confiscation  in  a  foreign  country  cannot  operate  upon  property  here : 
no  nation  executes  the  criminal  judgments  of  another  (c). 

When  the  matter  has  not  been  the  subject  of  judicial  decree  or  de- 
cision, if  it  be  a  matter  within  the  jurisdiction  of  another  tribunal  of 
competent  authority,  the  court  will,  unless  under  special  circumstances, 
leave  it  to  be  disposed  of  by  that  tribunal ;  though  it  will,  when  necessary, 
80  far  interfere  as  to  secure  or  make  available  the  fund  as  to  the  disposal 
of  which  the  question  has  arisen*  Thus,  where  a  person  domiciled  in 
England  founded  a  charity  which  was  to  be  administered  in  Scotland, 
where  there  are  courts  competent  to  give  the  necessary  directions  for  its 
regulation  if  such  should  be  required,  the  Court  of  Chancery  secured  the 
iiind,  but  would  not  entertain  jurisdiction  to  administer  the  trusts  {d). 
But  the  Court  of  Chancery  being  a  superior  court  of  general  jurisdiction, 
the  presumption  in  its  *fiayor  is,  that  nothing  of  equitable  cog-  r«i  i*! 
nizance  shall  be  intended  to  be  out  of  its  jurisdiction  which  is  l-  -' 
not  shown  and  alleged  to  be  so;  if,  therefore,  it  be  sought  to  exclude  the 
juiisdiction  of  the  Court  of  Chancery,  it  is  an  essential  requisite  to  show 
that  another  court  of  competent  authority  has  jurisdiction  of  the  matter  (e). 

The  court  will  not  compel  a  person  resident  here  to  make  a  discovery 
to  be  used  in  a  suit  in  a  foreign  court,  unless  it  be  shown  that  a  suit  has 
been  instituted,  and  that  the  discovery  is  essential  to  the  proceedings 
there,  and  that  the  parties  to  the  suit  are  deprived  of  the  benefit  of  that 
discovery  by  the  party  to  make  it  being  in  this  country  (/*). 

If  two  suits  are  instituted,  one  in^  the  Court  of  Chancery,  the  other 
in  the  Court  of  Session  of  Scotland  (^),  which  is  a  court  of  law  and  of 
equity  ^A),  to  enforce  equitable  rights  in  respect  of  property  partly  within 
the  junsdiction  of  the  Court  of  Session  and  partly  within  that  of  the 
Coott  of  Chancery,  the  Court  of  Chancery  cannot  on  principle  (t)  restrain 

(')SeeGoUv.  Camham,2  Swaost.  325,  theactsorieotenoes  of  the  jndkatnres  within 

Mte,  before  Lord  NottiDgham,  Hamilton  v.  Scotland,  or  stop  the  execution  of  the  samef 

^^£.L  8  Gomp.  Bro.  P.  C.  264,  269;  5  Anne,  c.  8,  art  19.    Sir  J.  Leach,  in  grant- 

«Bd  Jhon.  2.  Swanst.  326.  ing  an  injunction  in  Buihby  v.  Mtinday^  ubi 

(i)  See  8  Bra  P.  C.  269.  inf.y  said,  as  to  the  argoment  derived  from 

(0  FoUioU  Y.  Ogdetij  1  H.  Bla.  125 ;  Bat'  this  article  of  the  union,  his  mind  was  in  no 

dny  T.  ButteH  3  Ves.  429.  degree  affected  by  it;  the  article  only  meant 

(<0  '^torneif-Gen.  t.  Lepim,  on  appeal,  2  that  the  courts  should  remain  as  independent 

SwsDit  181 ;  Provoti  and  B<ntiff$  of  Edin-  as  they  were  bejbre  the  union  ;  if  the  Act  of 

^^A  Y.  AtUryy  Ambl.  236.  Union  had  never  been  made,  he  should  have 

(0  Lord  Haidw.,  Earl  of  Derby  v.  D.  of  granted  the  injunction;  the  injunction  in  no 

^^  1  Ves.  203--i ;   Nabob  of  Camatic  v.  way  broke  in  upon  the  absolute  independence 

£  I  Comp.  1  Yes.  J.  388 ;  S.  C.  Bra  C.  C.  of  the  Court  of  Session,  but  touched  only  the 

>nd  see  Mitf.  on  Plead.  256.  party  affected  by  it    This  course  of  reason- 

(/)  See  Bent  v.  Young,  9  Sim.  190.    This  ing  was  applied  successfully,  as  we  have 

nit  related  to  proceedings  in  Surinam ;  and  seen  in  the  fonner  volume,  to  enable  the 

Ke  1  Yes.  205;  Dwrn  v.  Coa/ct,  1  Atk.  288.  Court  of  Chancery  to  nullify  the  judgments 

It  voald  seem  that  the  court  will  perpetuate  of  the  common-law  court  of  Westminster 

J^^ooy,  with  a  view  to  proceedings  in  a  Hall,  when  contrary  to  natural  justice, 
weign  court;  Morris  v.  Morris,  2  Phillips,        (h)  See  2  Swanst  321. 
^^'  (t)  See  on  this  subject  the  cases  cited  in 

is)  By  the  Act  of  Union  it  is  declared,  that  Mr.  Swanston's  note  to  Kennedy  v.  CassiUs^ 

n>  causes  in  Scotland  be  cognizable  by  the  2  Swanst  325;  Eden  on  Injunctions,  141,  it 

Coon  of  Chancery,  or  any  other  court  in  seq.    The  subject  will  be  more  fully  oonsi- 

Weetinintter  Hall,  and  that  such  courts  shall  dered  under  the  title  **  Injunctions." 
hive  no  power  to  cognosce,  review,  or  alter 
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the  proceedings  in  the  Court  of  Session ;  at  least,  as  regards  that  portion 
of  the  property  vrhich  is  subject  to  equitable  rights  of  which  that  court 
properly  has  cognizance,  if  such  proceedings  appear  to  have  been  insti- 
tuted bondjidey  and  not  by  collusion.  The  Court  of  Session  might  with 
greater  propriety,  perhaps,  restrain  the  proceedings  here  in  respect  of 
that  portion  of  the  property.  But  the  Court  of  Chancery  will  retain  its 
own  suit.  The  relief  given  by  the  Court  of  Session  on  the  whole  matter 
may  not  be  exactly  the  same  as  that  given  in  the  Court  of  Chancery 
here ;  the  national  character  of  the  individuals,  and  the  character  of  the 
property  which  the  decree  affects,  will  determine,  on  the  ultimate  hearing 
of  the  cause,  whether  the  English  or  Scottish  notions  of  equity  are  to  be 
r*1 21  ^PP^^^^ '  ^^  ^°  ^^^  ^Scottish  court,  Scottish  principles  of  equity 
■-  ''  should  be  applied  to  the  subject-matter  to  which  English  equi- 
table principles  ought  to  be  applied,  the  Court  of  Chancery  will,  as  it  is 
presumed,  so  far  as  its  powers  over  the  persons  and  the  property  ^ll 
enable  it,  set  right  any  decree  that  may  be  made  by  the  Court  of  Session 
in  Scotland  (a). 

If  the  question  in  litigation  depends  upon  the  right  to  land  according 
to  the  law  of  the  colony  where  it  is  situate,  the  Court  of  Chancery  ^11 
leave  the  question  to  be  decided  there  (b) ;  as  the  right  to  land  or  im- 
movables (unlike  personal  property,  which  follows  the  domicile  (c)  is 
to  be  determined  by  the  law  of  the  country  where  it  is  situate;  but  if 
that  question  is  mixed  up  with  others, — for  instance,  with  matters  of 
account, — which  can  be  more  conveniently  (d)  disposed  of  here,  the 
court  will  entertain  jurisdiction  of  the  whole  matter,  giving  such  direc- 
tions as  may  be  necessary  as  to  any  proceedings  which  it  may  be  thought 
advisable  to  institute  in  the  colonial  courts  (e). 

As  to  the  inconvenience  of  having  different  suits  here  and  in  the 
colonies,  considering  the  difficulties  of  administering  justice  between 
parties  occasionally  living  under  separate  jurisdictions.  Lord  Camden 
thought  that,  as  regards  questions  of  equitable  cognizance,  the  parties 
ought  to  be  amenable  to  every  court  possible  where  they  are  traveling 
from  country  to  country:  the  Court  of  Chancery,  said  his  lordship,  will 
correct  the  mischiefs  of  these  double  suits  as  much  as  it  can,  by  allowing 
in  each  country  the  benefit  of  all  the  other  proceedings  in  the  other  parts 

(a)  See  £mfi€(fy  y.  Zorii  Cam2Kt,  2  Swanst  (e)  Pipon  v.  Pipon^  Ambl.  25,  App.  D., 

321-2;  and  see  Bushby  y.  Munday,  5  Mod.  Blum's  Ed.;  Thome  v.  Waikiniy  2  Ves.  35; 

308-9;  «^ra,  p.  7.    The  YiceCh.  K.  Bruce,  CampbtU  v.  Frtfuhj  3.  Ves.  321;   Prise  v. 

in  Leilie  y.  BaiUu,  2  T.  &  Coll.  C.  C.  96-7,  Dewkurtt,  8  Sim.  299;   and   see  StatUey  v. 

held  that  payment  by  English  executors  of  a  Bemtiy  3  Hagg.  Eocl.  Rep.  435-8,  and  the 

legacy  to  the  suryiving  wife— domiciled  in  cases  in  the  argument 

Scotland,  whose  husband,  who  was  also  do-  (d)  So  if  the  whole  matter  may  be  more 

miciled  there,  and  who,  by  the  law  of  Soot-  conyeniently  disposed   of  here,  Betkford  y. 

land,  was  entitled  to  the   legacy,  so  diat  it  KenibU^  1  Sim.  &  S.  15. 

had  passed   to  his   representatiyes — was  a  (e)  Btm6ttry  y.  Bu»i6ttry,  1  Beay.  326,  331; 

good  payment,  though   the  executors   had  and  see  Btuhby  y.  Munday^  5  Mad.  308-9. 

notice  that  the  husband  and  wife  were  Scotch  When  the  Court  of  Chancery  has  made  a 

persons,  but  not  that  the  Scotch  law  difiered  decree  in  a  suit  embracing  all  the  questions 

from  tlie  English  law.  between   the  parties,  no  one  ought  to  take 

(6)  See    jSttomey  •  Oeneral    y.   Stewart^    2  proceedings  in  a  foreign  court  relatiye  to  the 

Meriy.   156;  EUiott  y.  Lord  MuUo,  6  Mad.  same  subject,  though  they  are  intended  to  be 

16;  Prict  y.  Dewhurtt^  4  My.  &  Cr.  81,  83,  auxiliary  only,  without   leaye  of  this  ooart, 

84;  Bent  y.  Young,  9  Sim.  190, 191;  Beckfird  Wedderbwn  y.  Wedderbum,  2  Beay.  214. 
y.  Kemblif  ubi  wp. 
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of  the  British  dominions;  and  this  should  be  introduced  to  the  notice  of 
the  court  by  supplemental  bill,  or  insisted  upon  by  answer,  according  as 
the  occasion  may  require  (a). 

As  regards  contracts  relating  to  property  in  Scotland  or  in  the  ^^^  o-i 
*odonies,  where  the  law  varies  from  that  which  is  administered  ^  ^ 
here,  if  the  Court  of  Chancery  has  to  carry  out  such  contracts,  the  con« 
stroction  will  be  very  much  influenced  by  where  the  contract  was  en- 
tered into,  as  that  circumstance  in  most  cases  will  afford  a  material  index 
to  the  intention.  When  a  contract  is  entered  into  in  this  country  in 
regard  to  an  estate  in  the  colonies, — for  instance,  for  the  sale  of  a  plan- 
tation,.and  the  settlement  of  the  proceeds  upon  certain  trusts, — though 
the  contract  by  the  law  of  the  colony  may  be  a  nullity  so  far  as  regards 
the  estate,  yet  the  Court  of  Chancery,  where  the  intention  of  the  parties 
is  plain,  will,  so  far  as  they  are  concerned,  carry  it  into  effect.  But  the 
equity  of  the  parties  claiming  under  the  contract  until  a  bill  is  filed  to 
enforce  it,  is  personal  only  as  against  those  who  have  the  legal  dominion 
of  the  estate ;  so  that  a  mortgagee  having  obtained  the  legal  title  from  a 
party  to  the  contract,  even  with  notice,  wUl  not,  it  seems,  be  disturbed  (6) 

However,  as  a  general  rule,  a  contract  which  is  void  by  the  laws  of 
the  country  in  which  it  was  made,  cannot  be  enforced  here  (c). 

A  settlement  executed  in  Scotland  between  Scotch  parties,  will  be 
construed  according  to  the  law  of  Scotland,  if  a  suit  be  instituted  here  in 
regard  to  it ;  for  it  is  not  to  be  supposed  that  the  parties  had  any  English 
equities  in  their  contemplation  (d).  So,  articles  executed  in  England  in 
the  English  form,  and  not  referring  to  anything  dehors  the  articles,  will 
receive  the  construction  which  is  proper  to  be  put  upon  such  an  instru- 
ment in  England,  though  the  question  in  contention  arise  upon  a  right 
depending  upon  the  law  of  Scotland,  and  such  construction  may  not  be 
conformable  to  that  which  would  have  been  put  upon  the  same  words  in 
an  instrument  drawn  in  Scotland,  and  in  Scotch  form  (e). 

If  the  parties  in  a  foreign  country  express  that  they  are  contracting  in 
reference  to  English  law,  there  can,  of  course,  be  no  doubt  that  English 
doctrines  will  be  applied  to  the  contract  here  (/). 

Where  infants  resident  here  become  entitled  to  personal  property 
*under  the  decree  of  a  foreign  tribunal,  it  will  be  administered  for  r«| 4-1 
their  benefit  here,  just  as  any  other  property  to  which  they  may    ^      -* 

(a)  Lord  Camden,  Bayky  v.  Edwardt,  8  country  where  be  was  domiciled ;  but  this 

Swanst  711,  where  the  leading  authorities,  decision  was  reversed  by  the  delegates,  t^., 

down  to  that  time,  may  be  found.  p.  465 ;  8  Sim.  300.    But  in  jinttnUher  y. 

(6)  Martim  v.  Martin,  2  Russ  &  M.  507,  Chahnir,  2  Sim.  1  ;  S  Sim.  301,  where  a  party 

529,  530.    That  was  the  case  of  a  settlement  domieUed  in  England  made  a  will  in  a  foreign 

made  oa  the  marriage  of  a  ward  under  the  country,  that  will  was  proved  here,  and  it 

directaons  of  the  oourL  was  decided  that  it  must  be  construed  accord- 

(c)  Herix  r.  iZiero,  on  a  Plea,  11  Sim.  325.  ing  to  the  law  of  England ;  and  see  Price  v. 

(d)  JhatnUher  ▼.  MaiTy  2  My.  &  K.  513,  DeuhiarMt,  8  Sim.  270,  302 ;  S.  C.  on  appeal, 
516.  4  My.  &  Cr.  86.    If  probate  be  granted  here, 

(e)  MarqmM  of  Breadalbane  ▼.  Marquii  of  that,  in  the  Court  of  Chancery,  is  conclusive 
Ckuuiotj  2  My.  &  Cr.  738,  on  appeal.  that  the  instrument  is  a  will,  so  far  as  regards 

if)  See  Lang  r.  Langt  8  Sim.  452, 464.  In  the  appointment  of  executors ;  but  not  that  the 

Amjey  y.  Bema,  3  Haggard,  441-7,  Sir  John  English  law  is  to  be  applied  to  its  construc- 

NichoH  held,  that  the  will  of  a  person  domi-  tion ;  that  will  depend  on  the  domicile  of  the 

nUm  a  /oragn  eountry,  made  with  the  in*  testator,  and  the  executors  may  be  declared 

teat  that  it  should  operate  as  an  English  will,  to  be  trustees  against  the  provisions  of  the 

tboold  be  admitted  to  probate,  though  it  was  will,  Thornton  v.  Curlings  8  Sim.  300, 301 ;  S. 

not  made  conformably  to  the  laws  of  the  C.  30. 
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bare  become  entitled.  Any  right  wbicb  the  father  might  bare  in  the 
country  in  which  he  is  domiciled,  over  the  property  of  the  infants,  will 
not  follow  him  (a). 

Though  in  construing  contracts  the  law  of  the  place  in  which  they  are 
made  must  governy  the  remedy  upon  them  must  be  pursued  by  such 
means  as  the  law  of  the  country  where  the  parties  reside,  points  out.  A 
person  suing  in  this  country,  must  take  the  law  as  he  finds  it ;  he  cannot, 
by  virtue  of  any  regulation  in  his  own  country,  enjoy  greater  advantages 
than  other  suitors  here,  and  he  ought  not  to  be  deprived  of  any  superior 
advantage  which  the  law  of  this  country  may  confer  (6) :  a  Portuguese, 
for  instance,  was  allowed  to  arrest  another  here,  though  the  law  of  Por- 
tugal did  not  allow  arrest  for  debt  (c).  Foreigners  suing  in  our  courts 
are  entitled  to  equal  justice  with  a  subject,  but  not  to  a  greater  measure 
of  indulgence  than  a  subject  would  have  {d). 

As  regards  the  right  of  an  alien  friend  to  sue,  equity  follows  the  law; 
an  alien  cannot  hold  real  property  in  this  country,  therefore  he  cannot 
sue  in  respect  of  it ;  but  he  may  hold  personal  property,  and  therefore 
may  bring  any  personal  action  {e)\  and  in  a  creditor's  suit  an  alien 
creditor  resident  abroad  may,  on  giving  securitv  for  costs,  go  in  and 
prove  his  debt  before  the  master  {f^.  An  injunction  will  not  be  awarded 
against  a  foreigner  here  who  is  acting  as  a  mere  agent  under  the  orders 
of  the  ambassador  of  his  sovereign  {g), 

A  sovereign  prince,  resident  in  the  dominions  of  another,  is  ordinarily 
exempt  from  the  jurisdiction  of  the  courts  there;  but  it  is  now  settled 
that  a  foreign  sovereign  may  sue  at  law  and  in  the  Court  of  Chancery, 
though  he  cannot  be  sued ;  and  if  he  sues  in  this  court,  or  being  made  a 
party  in  order  that  all  parties  interested  may  be  before  the  court,  he 

r*l51  ^^^^^  ^^^  ^^  ^^  ^^7»  ^^  enforce  his  claims;  he  submits  ^himself 
^  •'to  the  jurisdiction;  and  where  he  is  a  plaintiff,  if  a  cross  bill  be 
filed  against  him,  he  must  answer  personally  on  oath  (A). 

It  would  seem  that  the  Court  of  Chancery  has  no  discretion  to  refuse 
a  ne  exeat  regno  upon  an  equitable  demand  where  an  equitable  debt  is 
positively  sworn  to,  although  the  defendant's  usual  residence  is  in  the 
West  Indies,  or  Scotland,  or  Ireland,  or  in  a  foreign  country ;  and 
although,  as  regards  transactions  in  the  British  dominions,  a  bill  may 
have  been  filed  against  the  party  in  the  country  where  he  usually  resides 
(t).  It  may  be  observed  it  is  only  where  the  demand  is  upon  a  balance 
of  account  that  the  writ  will  be  issued  where  bail  might  be  obtained  at 
law  {j). 

(a)  Gumbier  y.  GambieTf  7  Sim.  270.  (A)  D%»kt  of  Bnmmsick  y.  King  ofHaanoger^ 

(6)  See  Di  la  Vega  y.  Vianna,  1   Barn.  &  6  Beayan,  37 ;  se«  particularly  pp.  39, 42,  60. 

Adol.  284;  AnUruthtr  y.  Adavr^  2  My.  &  K.  The  whole  of  the  judgment  it  important  on 

513 ;  Mhcomb't  cate^  1  Ch.  Ca.  232.  this  subject;  all  the  authorities  were  cited  and 

(c)  lind^tind  see  Sharp  v.Jokfuton,^  Soottf  obseryed  upon  in  this  case;  Tht  King  of 
407.  Spain  y.  HuUett,  1  Cl.  &  Finell,  333;  S.  C.  7 

(d)  Note  to  Duckworth  y.  Tucker,  2  Taunt.  Bli.  359 ;  and  see  Calyert  on  Piarties,  pp. 
37 ;  and  1  Bar.  &  Adol.  287-8,  Lord  Tenter-  401-2. 

den.  (t)  Hawdtn  y.  Bogeriy  1  Yes.  &  B.   132; 

(e)  Mitford  on  Pi.  229.  Lord  Redesdale  Grant  y.  Gratis,  3  Russ.  604,  606;  Fiack  t. 
adds,  an  alien  enemy  may  sue  under  some  Hohu,  1  Jac.  &  W.  407,  411,  413,  415,  417; 
circumstances.  the  defendant  was  a  natiye  of  Russia,  cany« 

(/)  Drever  y.  Maudesletft  5  Russ.  11.  ing  on  business  there. 

Ig)  Service  y.  Ca$taneda,2  Coll.  58-9;  and  (j)  IbitLy  and  PamtR  y.  Tay&r,  Turner  & 
see  Stat.  7  Anne,  o.  12,  there  stated.  Russ.  103. 
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As  a  general  rule,  in  an  application  to  a  court  of  equity  in  this  country 
fi>r  its  interference  in  respect  of  a  transaction  in  one  of  the  colonies,  the 
court  will  apply  the  same  reasoning — at  least,  in  the  absence  of  evidence 
that,  according  to  the  law  of  the  colony,  a  different  principle  ought  to  be 
applied — as  would  be  applied  to  a  similar  transaction  in  this  country  (a), 
always,  however,  having  regard  to  the  different  nature  of  landed  property 
in  the  colonies  (6). 

It  may  be  observed  that  the  power  of  the  Court  of  Chancery  to  appoint 
managers  and  consignees  (c)  of  property  in  the  colonies,  they  giving 
security  duly  to  account  {d)y  is  an  important  engine  for  effectuating  its 
decrees,  in  respect  of  property  so  situate  (e). 

The  Court  of  Chancery  will  not  entertain  a  suit  instituted  by  a  sove- 
reign prince  of  India  against  the  East  India  Company,  where  the  matter 
arises  out  of  a  transaction  in  which  the  sovereign  Indian  prince  r^^f^^ 
•treated  with  the  Company  as  an  independent  sovereign  {/) — it  is  I-  •' 
not  a  subject  of  municipal  jurisdiction. 

An  infant  trustee  may  be  ordered  to  convey  under  the  stat.  11  Geo. 
IV.,  and  1  Will.  IV.  c.  60,  passed  in  substitution  for  the  stat.  7  Anne,  c. 
19,  though  the  lands  of  which  he  is  trustee  are  situate  in  Ireland,  the 
East  Indies,  or  any  other  of  the  British  dominions  excepting  Scotland  (g), 
but  the  Act  does  not  extend  to  lands  out  of  the  Queen's  dominions  (A). 

The  reader  will  bear  in  mind,  as  regards  the  jurisdiction  of  the  Court 
of  Chancery  generally,  that  the  jurisdiction  of  this  court  cannot  be  taken 
away  merely  by  another  jurisdiction  having  cognizance  given  it  of  the 
same  matters  (t),  though,  as  we  have  seen  in  the  preceding  volume  (j) — 
and  other  instances  will  be  noticed  hereafter  (&) — if  the  jurisdiction 
assumed  by  the  courts  of  law  over  a  matter  originally  cognizable  in  the 
Court  of  Chancery  is  effectual  for  all  purposes,  the  Court  of  Chancery 
will  then  decline  to  entertain  jurisdiction  of  the  matter. 

(a)  See  Hendenon  v.  Henderton,  3  Hare,  525;  Frankland  \.  McJutty,  1  Knapp,  274; 

115;  Bentinck  v.  Willmk,  2  Hare,  S.  Mobny  y.  Gibbons,  2  Campb.  504 ;  Douglat  v. 

(6)  ScoU  V.  Neabitt^  14  Yes.  444, 445.  Forrett,  4  Bingh.  686 ;  Beequdi  v.  McCarthy, 

(c)  See  Seton  on  Decrees,  p.  327.  2  Barn.  &  Ad.  958. 

(d)  MorrU  t.  Eime,  1  Ves.  J.  138.  (/)  Nabob  of  Arcot  v.  E.  I.  Comp,  4  Bro. 
(«)  V.  ffif.  oZ,  Qiwrrrf  v.  Bedeford,  13  Ve«.  198 ;  and  see  S.  C.  1  Ves.  J.  371,  3  Bro.  292. 

378.    The  general  question  as  to  how  iar  (g)  1  Will  IV.  c.  60,  §  29,  q,  v.    The  de* 

feretgn  judgments  are  binding,  and  to  what  cisions  in  the  stat.  of  Anne  had  extended  that 

extent  Uiey  nnay  be  examined  into  in  the  statute  to  Ireland,  the  East  Indies,  and  the 

Eogiish  courts,  offers  too  large  a  field  of  in-  colonies,  Expte.  Proiser,  2  Bro.  325;  Ejcpfe. 

qmij  to  be  here  entered  into,  and  it  belongs  Jindenon,  5  Yes.  240,  242 ;  Evelyn  v.  Fonter^ 

lather  to  a  work  on  the  common  law.    The  8  Yes.  96.    These  cases  proceeded  on  the 

Yioe^niancellor  of  England  reviewed  some  principle  that  the  order  operated  inpenonam, 

of  the  authorities  on  the  subject  in  Martin  y.  Qi)  Price  v.  Dewkurttj  8  Sim.  620. 

iKofft,  3  Simons,  461-5.    The  Yice-Chan-  (t)  Lord   Cottenham,    Mtomey-Geiural  r. 

oellor,  in  Price  v.  Deu^turtt,  8  Simons,  302,  JtpinaO,  2  M7.  &  Cr.  628 ;  Bedeford  v.  Hood, 

appears  to  have  adhered  to  his  opinion  in  7  T.  R.  620. 

that  case,  though  Lord  Brougham  had   ex-  (j)  Y.  siqfra,  vol.  i.  p.  694,  Action  on  the 

pressed  some    doubts   upon    it.      See  also  CoMt, 

Baige,Confl  of  Laws,  ilL  1054;  Houlditchv,  (k)  Y.  infra,  Astignmenti  of   Chota  in 

Lard  Donegal,  S  BJi.  346 ;  Buchanan  v.  Bmcker,  AUion. 
9  East,  192 ;  Cavan  ▼.  Stewart,  1  Starkie  R. 
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[*17]  'Section  II. — General  Doctrines  relating  to  Express  Trusts, 

Trusts  created  by  WUl  mostjreqiimt. 

In  determining  the  Effect  of  the  Tetiamentary  Act^  Equity  follows  the  Law, 

New  Stat,  of  WiUs,!  Vict.  e.2B,asto  Bevocation. 

Construction  of  Detises. 

Wills  of  Personal  Estate,  as  to  what  matters  the  Ecdesiastieal  Court  has  exdusix 

Jurisdiction. 
Creation  of  Trusts  which  are  to  have  Effect  during  the  Life  of  the  Party. 
Where  Trusts  may  be  created  by  Parol,  and  where  not. 
No  Form  necessary  even  where  Writing  required. 
Evidence  sufficient  to  show  that  a  Trust  was  created. 
At  what  time  a  Trust  may  be  declared. 

Trust  must  be  certain  in  its  Nature,  and  in  its  Subject  and  Object. 
Where  plain  Intent  to  create  a  Trust,  and  the  Trust  fails,  the  Property  goes  to  Dcmr, 

or  his  Representatives. 
Where  there  is  a  Charge  which  is  not  an  Exception  from  the  Gift,  and  it  faHs,  ike 

Devisee  takes. 
Limitations  by  way  of  Trust  analogous  to  Legal  Limitations. 
Trusts  extended  to  Personal  Estate. 
Other  Equitable  Interests  in  Personal  Estate. 
Doctrine  of  Perpetuities,  and  Rules  as  to  Trusts  for  Accumulation  apply  to  Thuts; 

and  see  Chap,  u.,  and  Chap.  v.  infra. 
Cognizance  of  Trusts  belongs  exclusively  to  Court  of  Chancery. 
Directing  Principle  which  governs  the  Court  of  Chancery  in  the  Exercise  of  its  Jurih 

diction  as  to  Trusts  is  the  Intention. 

In  a  subsequent  part  of  this  volume,  the  various  kinds  of  express  trusts 
of  real  and  personal  estate  under  which  equitable  interests  are  acquired 
which  usually  occur  in  practice,  will  be  considered  under  distinct  heads. 
But  it  may  be  proper  first  to  recur  to,  and  in  some  instances  to  enter  a 
little  more  at  large  into,  the  general  doctrines  and  rules  which  are  applied 
to  trust  estates  and  interests,  including  the  rules  relating  to  the  mode  of 
their  creation,  the  nature  of  the  office  of  trustee,  and  the  rights  and  in- 
terests of  the  cestui  que  trust. 

Trusts  created  by  will  are  those  which  most  frequently  come  before  the 
Court  of  Chancery. 

When  the  Court  of  Chancery,  in  the  exercise  of  its  jurisdiction,  has 
to  determine  upon  the  effect  of  the  testamentary  act  itself,  it  is  governed 
by  the  same  rules  as  prevail  in  the  courts  of  law  (a).  Thus,  before  the 
r*lR1  ^^^^  ^^^  ^^^  regulating  wills (6),  what  would  have  been  a  *re- 
I-  -I  vocation  of  a  devise  of  an  equitable  estate  was  determined  by 
the  same  general  principles  as  were  applied  by  courts  of  law  to  legal 
estates  (c),  though  there  were  exceptions ;  as,  where  the  beneficial  interest, 
being  distinct  from  the  legal  interest,  was  devised,  and  the  devisor  after- 
wards took  the  legal  estate  without  any  new  modification  or  alteration, 
and  where  having  the  complete  legal  and  beneficial  estate  at  the  date  of 
the  will,  he  divested  himself  of  the  legal  estate,  but  remained  owner  of 
the  equitable  interest,  as  in  the  case  of  a  mortgage  or  conveyance  for 
payment  of  debts  (d).     But  the  law  in  regard  to  the  revocation  of  devises 

(a)  V.  tup.  vol.  i.  p.  524  j  and  see  Haberg'  Hayes,  Elem.  of  Convey,  vol.  L  p.  377,  378, 

ham  V.  Vincent,  2  Yes.  Jan.  235,  230,  Lord  et  teq. 

Loughborough.  (c)  See  WilHamt  v.  Owens,  2  Yes.  Jr.  598; 

(6)  **  The  head  of  revocation,  once  so  bulky  1  Jarm.  on  Wills,  1 34. 

and  intricate,  is  on  the  whole  greatly  reduced  (jd)  Lord  Alv.  in  Harmood  v.  OglanAr,  6 

and  simplified  by  the  Act  of  the  1  Yict  c.  20."  Yes.  223. 
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by  an  alteration  of  estate  is  placed  by  the  late  Act  upon  an  entirely  new 
footing,  equally  binding  upon  courts  of  law  and  of  equity  (a) ;  so  that 
DOW,  no  conveyance  or  other  act  done  subsequently  to  the  testamentary 
act,  will  prevent  the  operation  of  the  will  on  such  estate  or  interest  as 
the  testator  shall  have  power  to  dispose  of  at  the  time  of  his  death. 

As  regards  the  construction  of  devises,  as  well  as  of  deeds  and  con- 
tracts in  writing,  the  rules,  unless  in  some  peculiar  instances,  are  the 
same  at  law  and  in  equity  (6),  the  Court  of  Chancery  having  now,  in 
general  cases  (c),  no  greater  latitude  in  the  constructions  of  wills  than  a 
coart  of  law(^).  But  although  the  Court  of  Chancery  is  equally  com- 
petent as  a  court  of  law,  if  it  shall  think  fit,  to  decide  upon  all  questions 
of  construction,  even  on  a  legal  devise,  such  questions,  whether  arising 
on  limitations  strictly  legal,  or  on  trust  limitations  analogous  to  legal  li- 
mitations, are  usually,  in  order  to  preserve  uniformity  of  decision,  sent 
to  a  court  of  law  (e). 

As  regards  wills  of  personal  estate,  the  probate  is  conclusive  both 
*as  to  the  sanity  of  the  testator  (/*),  and  the  dispositions  contained  rKiQ-i 
in  the  will(^);  and  even  on  other  points  incident  to  the  grant-  ^  -' 
ing  of  administration  over  which  the  ecclesiastical  court  has  jurisdiction, 
as  on  the  question  who  is  the  next  of  kin  of  the  intestate,  the  decision  oif 
that  court  is  conclusive  (A).  The  Court  of  Chancery  having  jurisdiction 
OTer  aU  testamentary  bequests,  necessarily  has  to  construe  such  bequests; 

(a)  1  Yict  c.  26,  §  23,  et  v.  tiq>,  vol.  i.  pp.  proved   to  be   generally  competent  to  the 

473, 476 ;  Hajes,  £lem.  ubi  tup.  management  of  bia  affairs  was  set  aside  hy 

(i)  See  voL  i.  p.  502;  Lord  Talbot,  M-  Sir  Jobn   Nicboll,  and    bis    decision    was 

tiuM  V.  Butdonton,  3  P.  W.  250.  affinned  by  the  delegates,  at  Uie  instance  of 

(c)  The  exceptions  have  been  adverted  to,  the  daughter  of /'the  testator,  who  was  bis 

vol.  L  pp.  195,  523 ;  the  doctrine  as  regards  sole  next  of  kin,  on  the  ground  chiefly  of  de- 

atcutonf  inaU  will  be  seimrately  considered  lusion,  as  legards  his  daughter ;  see  the  judg- 

beteaAer.  ment  by  Dr.  Haggard,  p.  98.  It  is  remarkable 

{i)  Lord  Hardwicke,  in  Duke  of  MarUxh  that  the  daughter  did  not,  as  heiress  at  law, 

nmg*  T.  Lord  GodolpMn,  2   Yes.  74.     The  attempt  to  dispute  the  will  so  far  as  regarded 

general  rules  for  construction  of  deeds  and  the  real  estate,  and  as  regards  the  real  estate, 

wills  have  been  stated,  tup,  vol.  i.  pp.  517-  it  was  established  by  the  Court  of  Chancery. 

S73.  Lord  Lyndhurst  had  refused  to  advise  His 

(e)  Y.  sup.  Tol.  i.  pp.  517-520.    It  may  be  Majesty  to  grant  a  further  commission  of  re- 

nmaiked  that  Lord  Hardwicke  considered  view. 

thit,  in  questions  upon  a  legal  title  to  an  estate  (g)  See  Williams  on  Executors,  p.  423, 
on  the  coDStructioii  of  a  will,  if  there  was  and  cases  there  cited.  In  Alkn  v.  Maqpher* 
any  doubt,  it  was  not  the  proper  or  conveni-  sem.  Bom.  Proo.  1847,  xi.  Jurist,  785,  all  the 
entoourse  to  determine  iton  demurrer,  though  leading  authorities  were  reviewed.  Lord 
the  inclination  of  the  opinion  of  the  judge  Lyndhurst  considered  that  Bametly  v.  Powel^ 
might  be  in  favor  of  the  demurring  party.  1  Yes.  119,  which  it  is  to  be  remarked  was 
But,  he  added,  if  tbe  opinion  of  the  court  is  decided  after  Kerrick  y.  Brantbyy  7  Bro.  P.  C. 
that  on  tbe  &ce  of  the  bill  the  plaintiff  has  437,  had  been  overruled,  ib.  787.  Lord  Cot- 
no  title,  and  the  will  is  set  forth  verbatim  in  tenbara,  see  particularly  p.  788  a,  and  Lord 
the  bill,  it  is  just,  and  more  for  the  benefit  of  Langdale,  see  p.  789  6,  dissented  from  the 
^e  parties,  to  cut  it  short  on  the  demurrer,  judgment  pronounced  by  the  House  of  Lords, 
since  it  mnststill  be  determined  on  the  same  (h)  Boucher  v.  Tayhr,  4  Bro.  P.  C.  70S; 
matters  as  are  before  the  court  on  the  demur-  Williams  on  Executors,  424,  and  the  other 
rer,  Bnwntword  v.  Edwardt^  2  Yes.  Sen.  246,  cases,  n.  (/)  ;  Barrt  v.  Jackmrnj  ix.  Jur.  609 ; 
247;  and  the  same  reason  will,  of  course,  1  Phillips,  582,  588,  before  Lord  Cottenham, 
*ppl]r  to  a  case  of  constmction  upon  a  trust  on  appeal.  The  Yice-Chancellor  Knight 
mate.  Bruce,  in  an  elaborate  judgment,  1  Y.  &  CoTI. 
(/)  Williams  on  Executors,  p.  423,  and  587-602,  in  which  he  examined  the  civil 
cues  there  cited.  In  Dew  y.  C^orfo,  before  law  authorities  as  well  as  our  own,  had  pro- 
Sir  John  Nicboll,  a  wUl  of  a  man  who  was  nounoed  a  contrary  opinion. 
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but  it  has  lately  been  decided  by  the  highest  authority  that  the  court  can- 
not advert  to  any  matter  out  of  the  will,  excepting  for  the  purpose  of  con- 
struction ;  so  that  the  Court  of  Chancery  cannot  declare  a  person  to  be  a 
trustee  for  another  of  property  which  is  bequeathed  to  him,  when  by  fraud 
and  misrepresentation  and  for  his  own  benefit,  he  has  caused  the  testator 
to  revoke  a  bequest  of  part  of  it  which  the  testator  had  made  to  another 
person  (a). 

The  ecclesiastical  courts  have  jurisdiction  to  decree  the  payment  of  a 
legacy,  or  a  share  of  the  residue ;  but  the  Court  of  Chancery  has  also  a 
concurrent  jurisdiction  (6).  In  all  cases  of  bequests  in  trust,  the  Coait 
of  Chancery  has  exclusive  jurisdiction,  as  that  court  alone  can  enforce 
the  trust  (c). 

As  regards  the  Creation  of  trusts,  which  are  to  have  efiect  during  the 
life  of  the  party,  it  is  clear,  as  an  abstract  proposition,  that  in  the  case 
of  personal  property  (exclusive  of  chattels  real,  as  terms  for  years  in  lands 
r«201  ^^^  tenements)  (d),  a  declaration  of  trust  may  still  *be  made  with- 
■-  -I  out  writing  (e),  notwithstanding  the  Statute  of  Frauds  (/).  Money 
secured  on  real  estate  has  been  treated  as  being  personal  estate,  not  com- 
ing within  the  provisions  of  the  Statute  of  Frauds,  so  far  as  relates  to 
declarations  of  trust  {g).  Parol  trusts  of  copyholds,  unless  perhaps  some 
special  custom  may  control  it,  are  within  the  operation  of  the  statute  (A). 
But  as  regards  express  trusts  of  real  estate,  no  evidence  Can  be  received 
to  establish  such  a  trust,  but  that  which  the  statute  prescribes;  namely, 
a  writing  signed  by  the  party  (t).  A  son  conveyed  his  estate  to  his  father 
in  consideration,  as  it  was  expressed,  of  X400,  but  really  as  trustee;  in 
order,  as  appeared,  but  by  parol  only,  that  he,  being  in  better  credit  than 
the  son,  might  raise  money  on  the  estate  for  the  benefit  of  the  son ;  it 
was  held,  that  the  Statute  of  Frauds  excluded  the  evidence  of  the  trust 
attempted  to  be  set  up,  and  that  the  only  relief  the  son  could  obtain, 
and  which  was  given  under  the  prayer  for  general  relief,  was  an  equit- 

(a)  AUtn  y.  Macphtnon^  Dom.  Proc.  wprcLt  upon  the  stat.  9  Geo.  II.  c.  36,  commonlj 

note  (6).  called  the  Stat  of  Mortmain,  it  having  been 

(6)  y.  9upra^  vol.  i.  pp.  581, 582.  held  that  moneys  secured  by  mortgage  of 

(c)  Lord  Hardw.  I^U  y.  Twmtr^  1  Atk.  lands,  in  fee  or  for  years,  or  by  an  assignment 

516;  AwtTL  1  Atk.  491;  and  see  Free.  Ch.  of  poor's  rates,  or  county  rates,  and   even 

548.  judgment  debts,  so  far  as  they  operate  as  a 

{d)  Shett  y.  Whitmorej  2  Freera.  p.  281,  charge  on  real  estate,  are  within  the  stai. 

and  there  are  many  other  cases  to  the  same  See  Jarm.  on  Wills,  i.  199;  but  the  reason  in 

efiect     The   doctrine   that  parol   evidence  the  latter  case  appears  to  be,  that,  if  money 

cannot  be  admitted  to  create  a  trust  of  chat-  secured  on  mortgage  might  be  given  to  charity, 

tels  real  was  recognized  by  Lord  Hardwicke  the  charity  by  foreclosure  might  acquire  the 

in  Hutddiu  v.  Zee,  1  Atk.  447,  though  parol  land  itself,  contrary  to  the  policy  of  the  statute 

evidence  was  there  admitted  for  the  avoid-  (v.  {nfra^  "Charities''),  a   reason  which  in 

ance  of  a  fraud,  under  peculiar  circumstances,  some  measure  applies   to  the  policy  of  the 

(e)  Sup,  vol.  i.  p.  498 ;  Fo$Ur  y.  Halt,  3  Statute  of  Frauds.     However,  even   under 

Yes.  707,  et  $eq.  /   McFadden  y.  JenkynSy  1  the  stat  9  Greo.  II.  c.  36,  shares  in  the  Lon- 

Hare,  461,  V.   C.   Wigram,   and   the  cases  don  Dock  Company  and  West  India  Docks, 

cited,  ibid.y  n.  (p).  which  are  declared  by  act  of  parliament  to 

(/)  Supra,  vol.  i.  p.  497.  be  transmissible  as   personal   property,  are 

(g)  Diet,  of  Sir  J.  Leach,  Binbow  y.  Toum-  not  within  the  act.   Hilton  v.  Giraud^  V.  C.  K. 

tend,  1  M.  &  E.  510.    The  case  of  BdlasU  y.  Bruce,  26  March,  1847,  xi.  Juris^  839. 
Compton,  2  Vern.  294,  seems  rather  to  have        (h)  This  seems  to  be  assumed  in  Devatisk 

turned  on  the  efiect  of  parol  evidence  to  repel  y.  Bamu,  Prec.  Chan.  3. 
a  resulting  trust.     But  see  Hill  on  Trustees,         (t)  Supra,  vol.  i.  pp.  497, 498. 
p.  17.    A  difierent  construction  has  been  put 
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able  lien  for  the  400/.,  wbieli  had  not  beeHi  and  was  not  intended  to  be. 

In  those  cases  in  which  a  writing  signed  is  required  under  the  statute 
to  evidence  the  trust  (6),  no  form  is  requisite,  either  as  regards  the  nature 
of  the  iostniment  or  the  language;  the  absence  of  the  word  trust  is  a 
circuiostaoce  to  be  attended  to,  but  nothing  more;  if  the  whole  frame  of 
the  instrument  createjs  a  trust,  for  the  particular  purpose  of  satisfying 
which  the  estate  is  devised  or  conveyed,  the  law  is  the  same  though  thie 
word  trust  is  not  used  (/c). 

Where  there  is  no  evidence  of  the  actual  creation,  any  writing,  which 
on  jidae  construction  is  sufficient  to  show  that  a  trust  was  ^created  r«o|  i 
and  IS  still  subsisting,  will  av^il  to  establish  the  trust  (d) ;  thus,  b  ^  -' 
letter  or  note,  or  memorandum  in  writing,  signed  by  the  person  chained 
to  be  a  trustee,  will  be  sufficient  (e).  So  will  a  deposition  in  answer  to 
intenogatories,  or  a  confession  in  an  answer  to  a  bill,  though  the  Statute 
of  Frauds  be  expressly  pleaded ;  for  in  such  a  case  the  statute  is  not  per- 
mitted to  be  a  cover  for  fraud  (/*).  Indeed,  any  written  evidence  under 
the  hand  of  the  party  which  is  inconsistent  with  the  fact  of  the  apparent 
owner  being  other  than  a  trustee,  will  constitute  him  a  trustee  in  the 
view  of  the  Court  of  Chancery  (g).  In  a  late  case,  where  an  instrument 
was  signed  by  two  parties,  which  was  drawn  up  for  the  purpose  of 
legulating  their  own  interests  in  an  estate  purchased  on  speculation,  and 
therein  a  trust  for  a  third  person  not  a  party,  but  with  whom  a  previous 
puol  agreement  had  been  entered  into,  by  which  he  was  to  have  one- 
tUid  of  the  proBts  to  be  made  by  means  of  the  estate  in  question,  was 
lecggnized — ^that  was  considered  as  a  sufficient  declaration  of  trust,  and 
io  entitle  such  tjiird  person  to  enforce  the  parol  agreement  (A). 

He  omission  o(  the  trustee  to  declare  a  trust  on  which  property  is 
lield,  may  be  made  good  within  any  reasonable  time,  so  as  to  affect  any 
l^eison  claiming  unoer  the  trustee,  not  being  a  purchaser  for  valuable 
oooaderation  without  notice,  provided  the  bona  fidt$  of  the  transaction 
be  established.     Thus,  where  a  bankrupt,  after  committing  an  act  of 

(a^  hmm  t.  WloiU^y  4  RiumII,  422.  who  oonfessed  the  trust,  had  also  pleaded  the 

(6)  See  vol.  L  p.  497.  Statute  oT  Frauds ;  and  see  on  this  point 

(0  Lord  Eldon,  JCisig  ▼.  Dtmmm,  1  Yes.  tf,  SuriMimd  v.  Jldridge,  9  Yes.  519 ;  Jmbrom 

A  273]  sad  see  Ante  ▼.  Ward,  1  Hare,  447,  y.Jmbnm,!  P.  W.  323;  £MA  v.  WWanton, 

*48.  cited  3  Vet,  705 ;  and  see  Degg  v.  Jkgg,  2  P. 

W  See  SamdaU  y.  Mtrgim,  12  Yes.  74,.  and  W.  4 12,  and  other  cases  cited  2  Fonbl.  35, 36 ; 

^-  vdL  L  p.  498.  hat  the  marginal  note  to  Kirk  y.  Webb,  Prec. 

(0  Though  in  the  form  of  a  promise,  Bd-  Ch.  is  not  supported  by  the  judgment,  see  p. 

«»9  ▼.  Smrow^  on  appeal,  Forrest,  97, 106.  88.    The  doctrine,  in  regard  to  a  plea  of  the 

CO  Podmon  y.  Gumning,  7  Sim.   655-7,  statute  to  a  bill  for  specific  performance,  is 

^  660;  HimqitanY.  Spencer,  2  Yem.  288.  different;  for,  although  the  defendant  admits 

10  tlw  oooyeyance,  a  consideration  was  ex-  a  parol  agreement  by  his  answer,  yet  if  he 

P'^'^ed;  yet  the  trust,  which  only  appeared  relies  on  the  statute,  he  has  the  benefit  of  i^ 

°f  the  defendant's  answer  in  fiiyor  of  the  Cooth  y.  Jaekeon,  6  Yes.  37 ;  see  Mitf.  oa 

pVBior's  wife  and  children,  was  decreed.  Pleading,  267. 

jM^.l^  1  Atk.  59;  Nabb  y.  Nabb,  10        (g)  See  Lemon  r.  WkHk^,  4  Russ.  427: 

^■aL4M;CbftMgibiMiy.Fi^<<Acr,2  Atk.156;  Grups  y. /«,  4  Bro.  472. 
where  Lord  Hardwicke  said,  **  An  admissioa        (A)  Dak  y.  Homtfton,  on  appeal,  zL  Jurist, 

<^>a  express  trust  for  one  person  is  likewise  575, 576,  reported  on  original  iiearing,  5  Hare, 

*o  admisrion  of  a  resnlting  trust  for  another.'*  369. 
h  is  to  be  obsenred  that  there  the  defendant 

yoL. 
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bankruptcy,  by  deed  declared  himself  to  be  a  trustee  of  a  lease  granted 
to  him  more  than  a  year  before,  it  having  been  found  on  an  issue  directed 
to  try  that  fact  that  the  lease  had  actually  been  granted  to  the  bankrupt 
as  trustee,  the  deed  was  established  against  the  assignees  as  a  ralid 
declaration  of  trust  (a). 

r*221  *  Where  it  is  sought  to  aflect  any  property,  real  or  personal,  with 
^  *)  a  trust,  the  trust  sought  to  be  established  must  be  certain  in  its 
nature  and  in  its  subject  and  object  (6).  In  those  cases  where  a  writing 
is  required,  if  the  signed  document  refer  to  any  other  document  which 
shows  what  was  meant  by  the  parties,  that  will  be  sufficient  (c) ;  and, 
further  than  this,  where  there  is  a  writing  signed  so  asprimd/ade  to 
satisfy  the  requisitions  of  the  statute,  then,  if  the  terms  of  the  trust  do 
not  sufficiently  appear  upon  the  face  of  it,  evidence  may  be  received  for 
the  purpose  of  showing  the  position  in  which  the  party  signing  stood 
when  he  wrote  and  signed  the  document,  the  circumstances  by  which  to 
his  knowledge  he  was  surrounded,  and  the  degree  of  weight  and  credit 
which,  independently  of  any  question  of  construction,  may  belong  to  the 
document  so  signed  {d);  and  if  the  judge,  so  assisted,  can  collect  that 
the  intention  and  views  of  the  parties  required  a  positive  trust,  and  the 
objects  of  the  trust  are  plain,  the  court  will  enforce  it  (e).  Illustrations 
of  this  doctrine,  in  regard  to  recommendatory  trusts,  will  be  given  in  a 
succeeding  section  {/). 

Where  there  is  a  plain  intent  to  create  a  trust,  and  the  property  is 
conveyed  for  that  purpose,  but  the  trust  attempted  to  be  declared  is  too 
uncertain  or  indefinite  for  the  court  to  execute,  it  would  be  unreasonable 
that  the  trustee  should  keep  the  property  for  Umself,  which  plainly  was 
not  intended  (g).  The  property,  therefore,  in  the  view  of  the  Court  of 
Chancery,  goes  to  the  party,  whether  the  donor  himself,  his  heir  at  law, 
or  next  of  kin,  or  other  claimant,  who  would  have  been  entitled  to  it  if 

r*231  ^^^^^  ^^^  ^^^^  "^  specific  act  of  disposition  of  the  property ;  '''and 
^  -I  it  is  the  same,  if  the  trust  attempted  to  be  declared  be  void,  or 
become  incapable  of  taking  effect.     Where  the  property  is  conveyed  or 

(a)  Oardner  y.  Rowet  2  Sim.  &  St  346,  250.  These  cases  are  decisions  on  the  fourtli 
affirmed  on  appeal,  5  Russ.  258.  Some  letters  section,  «wpra,  vol.  L  p.  64 G,  but  the  principle 
had  passed  between  the  parties  on  the  subject  applies  to  the  seventh ;  the  words  of  the  fourth 
before  the  bankruptcy,  but  they  do  not  ap-  section  are,**  unless  the  agreement  upon  which 
pear  to  have  affected  the  judgment ;  and  see  such  action  shall  be  brought,  or  some  memo- 
Milner  v.  Singldon^  2  Y.  &  Coll.  N.  S.  p.  75,  randum  or  note  thereof,  shall  be  in  writing, 
as  to  letting  in  parol  evidence  of  circum-  and  signed  by  the  party  to  be  charged  there- 
stances  to  create  a  trust  on  the  ground  of  with,'*  or  some  person  lawfully  authorized  by 
agency;  there  the  trust  was  denied  by  the  him. 
answer.  (d)  Morton  v.  Tewart,  2  Y.  &  Coll.  C.  C.  75, 

C6)  V.  C.  K.  Bnice,  Morton  v.  TetDort^  2  Y.  77, 79 ;  and  see  Gardner  v.  Row^  5  Russ.  and 

&  Coll.  N.  S.  80 ;  Foster  v.  Hah,  3  Ves.  706,  Milner  v.  Singleton,  before  Lord  Cortenham, 

707 ;  5.  C.  5  Ves.  308.     "There  must  be  cer-  cited  2  Y.  &  Coll.  C.  C.  ubi  mpra;   VeHander 

tainty  of  the  thing  demanded  to  be  adjudged  v.  Codd,  Turner  &  Russ.  35G.      The  same 

or  decreed,  or  at  least  a  means  to  reduce  it  to  principle  is  laid  down  by  Lord  Thurlow,  as 

a  certainty;  for  otherwise  the  court  will  not  to  the  construction  of  a  will,  in  Eden  v.  Smyth, 

know  how  to  give  judgment."     Hobart,  174,  5  Ves.  355-6,  et  v.  supra^  vol.  i.  p.  557. 
Siderf.  270 ;   and  see  the  other  cases  cited,         («)  Morton  v.  Tewart^  2  Y.  &  Coll.  C.  C. 

Treat.  Eq.  by  Fonbl.  i.  173,  174 ;  and  see  ib.  80,  81. 

ii.  39,  Downman's  case,  9  Rep,  9  a,  &c    As        (/)  Under  the  head  of  "Trusts  created  by 

to  tlie  corresponding  doctrine  in  the  creation  Words  of  Recommendation,"  &c.  tn/ra,p.  64, 

of  uses,  V.  9up.  vol.  i.  p.  499.  el  teq. 

(c)  See  Tawney  v.  Crowther,  3  Brown,  319,        (g)  V.  twpra,  vol.  i.  p.  499,  and  see  Fowler 

320,  Eden's  edn. ;  CoUt  v.  Trecotkick,  9  Ves.  v.  GarUke^  1  Russ.  &  M.  335. 
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derised  id  trast,  but  the  trust  declared  does  not  exhaust  the  property, 
the  portion  unafiected  by  the  trust  will  equally  belong  to  the  person  who 
ivoald  have  been  entitled  to  it  had  there  been  no  disposition  (a).  But 
where  there  is  an  absolute  devise  to  a  person  not  as  a  trustee,  but  for 
anything  that  appears  to  the  contrary  beneficially,  and  an  imperfect  or 
inefficient  trust  is  then  attempted  to  be  imposed,  the  property,  as  noticed 
in  the  former  volume,  will  remain  in  the  donee,  for  there  is  an  absolute 
^  and,  the  subsequent  act  being  a  nullity,  there  is  nothing  in  fact  to 
unpair  the  effect  of  the  gift  (6). 

Limitations  by  way  of  trust,  of  real  estate,  it  will  be  remembered, 
have  always  been  considered  in  the  Court  of  Chancery  in  the  same  light, 
and  as  having  the  same  incidents,  generally  speaking,  as  corresponding 
legal  estates  at  law  (c). 

(a)  jkkroffd  t.  Smithuniy  1  Bro.  503 ;  Cogan  intended  by  the  testator  to  be  a  charge  only 

V.  St^^itHif  Lewin  on  Trusts,  Append.  No.  upon  the  estate  devised,  and  not  an  exception 

VIL  p.  719,  et  seq.]  Hughes  ▼.  JEvtms^  13  Sim.  to  the  giA,  the  devisee  will  be  entitled  to  the 

496,  X.  Jiir.  p.  1,  440,  iup.  vol.  i.  p.  510,  tn/Va,  benefit  of  the  failure ;"  and  see  Wright  v.  Row, 

'Bemliing  Trusts."  1  Bro.  61,  where  the  same  distinction  is  taken 

{h)  Gibbt  V.  Rum$eift  2  Yes.  &  B.  297,  wp.  in  the  margin  of  the  case,  and  Gravenor  y. 

ToL  L  p.  499.    On  the  same  principle  it  has  HatiUm^  Amb.  643. 

been  held  that  where  there  is  a  devise  subject        (c)  Suproy  vol.  i.  p.  503 ;  "  I  am  of  opinion," 

to  s  diarge  which  /ails,  it  sinks  for  the  benefit  said  Lord  Henley,  **  that  a  limitation  of  a  trust 

of  the  devisee,  Jtukton  v.  Hurlock^  Amb.  487,  perfected  and  declared  by  a  testator  must  have 

2  Eden,  263,  274 ;  Kennell  y.  Abbott,  4  Yes*  the  same  construction  as  the  devise  of  a  legal 

lill,Dict.of  Lord  Alvanley.     The  other  cases  estate   executed,  and    to  hold   the   contrary 

on  this  point  are  collected  by  Mr.  Bill  on  would  make   property  very  precarious  and 

Tnistees,112,efsegf.,andMr.Jarmanon  Wills,  uncertain.    The   testator  would    mean   one 

1302,  307,  et  sej.;  the  conflicting  decisions  thing  in  this  court,  and  directly  the  contrary 

are  stated  and  reviewed  in  each  of  those  on  the  other  side  of  the  hall,"  Wright  \\  Pear- 

works,  Mr.  Jarmen  leaning  to  the  title  of  the  ton,  1  Eden,  125.     This  opinion  was  called 

heir,  pp.  308-9.   In  Cooibe  ▼.  Stationtni'  Com-  forth  in  consequence  of  Lord    Hardwicke'f 

^My,  3  My.  &  El.  264,  Sir  J.  Leach  thus  expression  in  Garth  ▼.  Baldwin^  2  Yes.  655, 

Hates  the  law  as  regards  a  residuary  devi-  being  cited,  that  the  construction  ought  to  be 

see,  and  which  afibrds  a  general  principle  thQ  same,  "unless  the  intention  of  the  testator, 

wherever  the  intention  can  be  ascertained:  or  the  author  of  the  trust,  f)  lain  ly  appeared  to 

"Where  a  real  estate  is  directed  to  be  sold,  the  contrary;"  and  see  JSuBlen  v.  Taylor^  1 

ud  the  testator  wills  that  a  sum  of  1,000/.,  Eden,  366-368;  Jerooise  v.  D.  of  Northumber- 

or  any  other  sum  of  money,  shall  be  applied  land^  1  Jack.  &  Walk.  570;  JJgatt  v.  SewelJ, 

to  a  particular  purpose,  and  the  residue  of  2  Yem.  551,  a  case  of  an  executory  trust;  see 

the  pioduce  of  the  sale  only  is  given  to  A,  also  Mr.  Butler's  note  to  Co.  Litr.  290  b,  which 

and  the  particular  purpose  fails,  either  by  the  student  will  do  well  to  read,  though  part 

lapse  or  because  it  is  void  at  law,  then  the  of  it  is  now  obsolete,  by  reason  of  the  recent 

heirs,  and  not  A,  will  take  the  1,000/.  or  other  statutes  relating  to  real  property.    It  is  to  be 

ma  of  money,  because  the  whole  is   real  observed,  that  the  rule  in  Shelley's  case  (nip. 

caiateat  the  death  of  the  testator,  and  A  can  vol.  i.  p.  142),  as  regards  real  estate,  applies 

take  no  more  of  that  estate  than  is  expressly  whether  the  tmst  be  created  by  deed  or  by 

pventohim — ^namely,  the  residue  of  the  real  will,  see  1  Fonbl.  407,  and  the  cases  there 

fftBiej  after  deducting  the  1,000/.  or  other  cited.    It  was  formerly  held,  that,  where  the 

nm;''  and  then  his  honor  states  the  leading  prior  and  ultimate  limitations  were  not  of  the 

cases  as  to  this  point.     **  Where  real  estate  is  same  nature,  no  union  between  them  could 

oot  directed  to  be  sold,  and  the  residuary  de-  take  place.     To  make  a  good  tenant  to  the 

"^iie  is  not  of  the  produce  but  of  the  corpus  precipe,  said    Lord    Thurlow    {Shapkmd  v. 

of  the  real  estate,  then  the  question    arises  Smith,  1  Bro.  76),  it  is  necessary  that  there 

between  the  heir-at-law  and  the  devisee  aS  should  be  a  legal  estate  for  life,  with  a  legal 

to  the  intentwn  of  the  testator.     If  the  devise  reversion  in  tail,  or  an  equitable  estate  for 

10 a  particular  person  or  for  a  particular  pur-  life,  with  an  equitable  reversion  in  tail;  and 

pose  is  to  be  considered  as  intended  by  the  see  Lord  Say  andSeU  v.  Jones,  3  Bro.  P.  C. 

teaiatof  to  be  an  exteptim  from  the  gift  to  the  113;  Silvester  v.   Wilson,  2  T.  R.  444 ;  and 

nsiduaiy  devisee,  the  heir  takes  the  benefit  Venables  ▼.  Morris,  7  T.  R.  342-438.    All 

of  the  failure.    If  it  is  to  be  considered  as  these  questiQps,  however,  are  put  an  end  to 
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r*f241  *^^  ^^  already  been  observed,  tbat  tn]9ts  were,  from  an  eadj 
^  ^  period,  extended  to  personal  estate ;  the  executorj  limitations  of 
terms  for  years  aod  personal  chattels,  which  were  at  length  allowed  hj 
the  courts  to  prevail  in  wills  (a),  having  been  the  creatures  of  the  Coait 
of  Chancery,  it  was  natural  that  in  that  court  such  limitations  should  be 
allowed  to  take  effect  when  created  by  deed  by  way  of  trust  (6).  The 
limitations  of  a  trust  of  a  term,  and  an  executory  devise  pf  a  term,  are 
governed  by  the  same  rules  (c). 

Many  other  equitable  interests  in  personal  estate,  as,  for  instance,  by 
assignments  of  choses  in  action,  which  will  be  noticed  more  particularly 
hereafter,  were  recognized  and  enforced  in  the  Court  <tfCbaAceiy,thoQg^ 
they  were  regarded  as  nullities  in  courts  of  law  (d). 

But,  although  the  limitations  of  equitable  estates  and  interests,  in  a9 
their  incidents,  have  very  closely  followed  the  corresponding  limitations 
of  legal  estates,  yet  in  respect  of  one  of  the  most  important  trusts  of 
personal  estate,  and  that  which  is  oqw  of  constant  occurrence,  namely, 
for  the  separate  use  of  married  women — which  will  form  a  distinct  sab* 
ject  of  consideration  hereafter — the  doctrines  of  the  common  law  ia 
regard  to  marital  right,  not  only  have  not  been  followed,  but,  as  will  be 
more  particularly  noticed  here.after,  they  have  been  made  to  give  way 
altogether  to  rights  created  by  the  court  for  the  wife  as  a  distinct 
person  (e). 

Every  estate  and  interest  given  by  way  of  trust  must  be  confined 
within  the  limits  prescribed  by  the  doctrine  relating  to  perpetuities  (/)« 
As  regards  trusts  for  accumulation,  originally  the  limits  to  the  accumo- 
lation  of  annual  Income,  and  the  creation  of  future  estates,  were  the 
same:  that  which  was  too  remote  a  period  for  the  suspension  of  the 
acquisition  of  full  power  over  the  corpus  of  the  property  was  likewise 
FMRi  *^^  remote  for  the  accumulation,  and  consequent  deprivation  of 
I-  -I  the  beneficial  enjoyment  of  accruing  profits  {g).  Any  attempt  to 
carry  on  an  accumulation  (except  in  certain  cases,  as  for  pavment  of 
children's  portions  and  debts)  for  more  than  twentv-one  ]|rears,  has  been 
restrained  by  statute  (A):  but  it  has  been  adjudged  that,  if  the  trust  ex- 
ceed the  prescribed  limits,  it  is  not  altogether  void,  but  only  for  the  excess 
beyond  twenty-one  years,  or  the  other  period  fixed  by  the  statute  (t). 
But  these  subjects  will  be  more  fully  considered  hereafter  (k). 

From  what  has  been  said,  it  will  at  once  be  seen  that  the  cognisance 
of  estates  and  interests  created  by  way  of  trust,  as  distinct  from  the  legal 
estate  or  interest,  must  belong  exclusively  to  the  Court  of  Chancery, 
which  court  is  their  parent  (/).     The  courts  of  law,  in  modem  times  at 

by  the  new  statute  for  disentailing  lands  and        (e)  Y.  siipra,  vol.  i.  pp.  596-7,  Himfra,  *S» 

abolishing  fines  and  reooveries,  3  &  4  WilL  parate  Estate  of  Married  Women." 
IV.  c.  74.  (/)  Siqfra,  vol.  i.  p.  472. 

(a)  Aipra,  vol.  I  p.  194.  (g)  Jarm.  on  Wills,  264;  Lewis  on  Pe^ 

(6)  See  Wamutey  y.  TmfleU,  1  Ch.  Rep.  petuiUes,  592 ;  Sir  W.  Grant,  2  Yes.  k  K  61. 
16;  D.  of  Norfolk's  case,  3  C.  C.  1,  1  Eq.        (h)  39  &  40  Geo.  III.  c.  98.    See  next 

Abr.  192 ;  Mat$m!mrgh  y.  Jthf  1  Yem.  234,  note. 
304.  (i)  €hriflth$  r.  Fere,  9  Yes.  131 ;  and  sat 

(r)  Feame,  Ex.  Dot.  354;  agreed  JVafwn-  Lumgdtm  r.  SmuaHj  12  Yes.  295. 

iitf^A  T.  .ii&»  1  Yernon,  p.  234.  '    (ib)  Y.tfi/Va,*«  Trusts  ibr  Aocnnmlation.'* 

(<f)  See  vol.  i.  p.  457.  (f)  There  aro  still  some  other  ooarts  of 
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kast,  have  not  diown  way  disposition  to  take  cognizance  of  trust  estates 
or  interests;  indeed,  if  a  case  be  sent  to  a  coart  of  law,  it  will  refuse  to 
gtre  its  opinion,  if  the  question  as  stated  in  the  case  appears  to  arise 
Qpon  a  trust  (a);  when,  therefore,  a  case  as  to  the  effect  d  a  limitation 
of  a  trust  estate  is  sent  to  a  court  of  law,  the  case  is  always  so  drawn  up 
as  to  obtain  an  opinion  upon  an  analogous  legal  gift,  not  that  which  is 
pmented  to  the  Court  of  Chancerj.  However,  the  courts  of  law,  in 
some  cases,  are  compelled  collaterally  to  take  notice  of  trusts,  as  in  the 
case  of  an  estate  devised  upon  trusts,  in  which  the  question  whether  the 
trustees  take  any  and  what  estate,  depends  upon  the  nature  and  pur- 
poses of  the  trust  (&). 

The  directing  principle  which  governs  the  Court  of  Chancery  in  the 
exercise  of  its  jurisdiction  in  regard  to  trusts,  and  which  may  be  traced 
Anmghout  almost  every  other  branch  of  its  jurisdiction,  is  the  inten* 
tioD(c);  indeed,  it  may  be  stated,  as  an  almost  universal  proposition, 
*that,  provided  the  intention  do  not  contravene  the  policy  of  the  r^ngi 
hw,  or  the  rules  and  maxims  which  govern  the  rights  and  inci-  ^  ^ 
dents  of  property  (d),  the  Court  of  Chancery  will  give  effect  to  the  inten- 
tion without  regard  to  fbrm  (e). 

A  public  trust,  or  thing  for  the  public  good,  more  especially  shall  be 
liberally  expounded  (f).  In  executory  trusts — as  where  the  testator  has 
directed  money  to  be  laid  out  in  land  to  be  settled — it  is  not  material 
vhether  he  has  used  any  technical  terms,  or  confounded  technical  terms ; 
if  there  be  a  clear  intention,  the  court  will  execute  that  intention,  by 
eorrecting,  adding  to,  or  altering  the  sense ;  it  is  sufficient  to  discover 
fte  intent  (g);  but  this  wiH  be  more  fully  considered  hereafter. 

In  ascertaining  what  is  the  intention,  the  established  rules  of  evidence 
Sind  of  construction — which  have  been  shortly  stated  in  the  preceding 
Tolame — are  resorted  to.    But,  though  it  can  hardly  be  said  that  there 

^tft  the  Chancery  of  Lancashire,  fbr  in-  42 ;   Scudamore  ▼.  Scudamore,  Pr.  Ch.  544; 

nnee;  but  all  are  governed  by  the  same  Wdrburton  v.  Warburton,  2  Tern.  421 ;  Bol- 

Principles.  ger  v.  MackeUy  5  Ves.  513),  special  favor  has 

W  See  5  Tes.  581,  d  v.  vol.  i.  p.  617.  been  shown  to  the  "heir,"  but  latterly  the 

However,  in  one  case,  viz.,  Farmer  v.  TrawM^  claims  of  the  heir  have  been  considered  with- 

d  Moore,  310;  S.  t7.  3  Kng.  151,  the  Court  out  reference  to  any  special  favor,  see  1  Fonbl. 

tf  Common  Pleas  certified  that  certain  par-  428;  2  Fonbl.  97;   Toldervy  v.  CoU,  1  Y.  & 

ties  took  s}Mt£(62e  estates  in  fee.  Coll.  621.    Some  rules,  however,  have  de- 

Ii)rd  Hardwicke   defines  a  trust  to  be  scended  to  our  times,  which  have  been  con- 

*och  a  confidence    between   the    parties,  sidered  as  founded  on  this  special  fkvor,  see 

Aatnosciion  at  law  will  lie,  but  is  merely  Doe  v.  Ewart,  7  Adol.  &  Ell.  649,  one  of 

t  oise  for  the  consideration  of  courts   of  which,  namely,  as  to  the  different  meanings 

^Dity;''  S^tirf  V.  MtlHih,  2  Atk.  612;  such  to  be  given  to  dying  without  issue,  was  put 

■  confidence,  therefore,  as  would  found  an  an  end  to  by  the  late  Statute  of  Wills,  1  Vict 

*^*»  at  law,  he  would  not  have  called  a  c.  6,  J  29. 

*"»«•  (rf)  Brounu  V.  De  Lad,  4  Bro.  535. 

(6)  Jarman  on  Wills,  251,  note  i.  ii.,  202-  {t\  See  Lord  Northington*s  judgment  in 

^8-  Earl  of  Northumberland  v.  £arl  of  igremont^ 

(0  ^Fidei  Commissa  are  only  supported  1  Eden,  446. 

«i  the  intention,  which  is  their  life  and  foun-  (/)  New  Rwer  Compa$iy  v.  Ch-aves,  2  Vem. 

dttlon,"  D'Agaessau,  Evans'  Pothier,  ii.  516,  431 ;  Satm  v.  Ken/ey,  ib.  432;  Lord  Somers, 

*«Mi  lee  Com.  Dig.  Chanc  4  W.  13,  mfra.  It  Com.  Dig.  Cb.  4  W.  13. 

■»ybe  observed,  that,  in  the  early  cases,  both  (g)  Lord  Rosslyn  (1794),  Browne  v.  Dg 

«t  law  (Co.  Lit.  24  b,  and  Hargrave't  note),  Laety  4  Bro.  535 ;  Banket  v.  Lady  Le  Detpen- 

and  in  equity  (see  pcirticalarly  Nouree  v.  Tar*  eer,  10  Sim.  689 ;  iuprOf  vol.  i.  p.  527,  et  »eq. 
»rt*,  Rnch,  159 ;  Hyde  v.  Seymour^  2  Freem. 
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are  any  rules  of  coDstniction  peculiarly  applicable  to  trusts,  unless  in 
the  instance  of  legacies  (a),  yet  it  has  been  said  that  the  maxim,  91a 
lusret  in  litera  haret  in  corticcy  is  more  especially  applicable  to  cases  of 
trusts;  and  in  such  cases  the  court  will,  from  the  general  frame  of  the 
will  or  settlement,  collect  the  intent  contrary  to  the  express  words  of  a 
particular  clause  (&) :  so,  i^^here  a  term  has  been  so  placed  in  a  settle- 
ment,  that  the  trust  might  be  defeated,  the  court  has  corrected  the  mis- 
take (c).  But,  if  the  words  are  clear,  whatever  inconveniences  may 
result,  they  must  be  followed;  thus,  if  a  testator  thinks  proper,  whether 
r*271  pi^^^^^Iy  ^^  ^^^9  ^^  ^7  distinctly  that  his  'legatees,  pecuniary  or 
■-  -■  residuary,  shall  not  have  the  legacies  or  the  residue,  unless  they 
live  to  receive  them  in  hard  money,  there  is  no  rule  against  such  an 
intention  if  clearly  expressed  {d) ;  but  that  would  be  open  to  so  much 
inconvenience  and  fraud,  causing  the  legatees  to  be  defeated  by  the 
negligence  of  the  trustees,  or  the  contrivance  of  the  parties  interested 
against  the  legatees,  that  the  court  is  not  in  the  habit  of  making  conjec- 
tures in  favor  of  such  an  intention  (e) ;  and  some  general  rules  of  con- 
struction in  these  cases  have  been  adopted,  which  will  be  noticed  in  a 
future  page. 

As  regards  wills,  as  has  been  observed  in  the  former  volume  (/*),  the 
circumstances  in  which  the  settlor  or  donor  stood,  in  relation  to  the  sub- 
ject and  objects  of  the  trust,  must  all  have  their  due  weight.  In  the 
construction  of  particular  devises,  little  assistance  is  to  be  derived  from 
prior  decided  cases ;  the  decision  on  the  expressions  used  by  one  testator 
can  scarcely  afford  any  clue  to  the  meaning  of  another  {g)i  but  some 
rules,  founded  on  general  convenience,  in  the  instance  of  trusts,  as  in 

■ 

(a)  Supra,  vot.  i.  p.  524.  Yes.  497, 502-7 ;  the  testator  had  there  direct- 

(6)  As  in  the  instance  2  Ventr.  Com.  Dig.  ed  that  each  of  his  residuary  legatees  should 

Ch.  4  W.  13,  a  case  of  a  will;   TarguM  v.  have  500/.  "when  that  sum  oould  he  clearlj 

Puget,  2  Yes.  195 ;  a  rase  of  executory  trust  ascertained  for  thera,"  an   inquiry  into  the 

in  marriage  articles  was  decided  on  the  "im-  property  was  directed;  and  see  Hutdwon  v. 

possibility  of  a  design  to  carry  away  from  the  Mannington,  1   Ves.  J.  366.     In  JBtmard  r. 

issue  of  the  marriage  (though  so  on  the  words)  Montague^  1 1  Yes.  508  a,  note,  508  c,  Sir  Wm. 

in  favor  of  a  remote  relation;"  KetUiMh  v.  Grant  states  the  rule  in  these  cases  to  be,  that 

Newman,  1  P.  W.  234,  to  the  same  effect,  what  might  have  been  got  in  or  realized  for 

**  In  the  construction  of  all  instniments,"  said  the  legatee  must  be  considered  as  got  in  and 

Sir  J.  Ijeach,  ^*  it  is  the  duty  of  the  court  not  realized ;  in  that  case  the  payment  of  the 

to  confine  itself  to  the  force  of  a  particular  testator's  debts  was  made  a  condition  preced- 

expression,  but  to  collect  the  intention  from  ent  to  the  vesting  of  the  legacies, 

the  whole  instrument  taken  together.     But  a  (/)  St^trOj  vol.  i.  pp.  557-9. 

court  is  not  authorized  to  deviate  from  the  (jg)  '^Tbis  case,*'  said  the  Yice-Chancellor 

force  of  a  particular  expression,  unless  it  finds  of  England,  Vavghan  v.  Mar^uiM  of  Htadforiy 

in  other  parts  of  the  instrument  expressions  10  Sim.  641,  "  shows,  as  I  have  oAen  observed 

which  manifest  that  the  author  of  the  instru-  before,  that  no  light  is  thrown  on  questions 

ment  oould  not  have  the  intention  which  the  like  the  present  by  quoting  other  cases.     By 

literal  force  of  a  particular  expression  would  the  laws  of  this  country  every  testator,  in  dis- 

impute  to  him.     However  capricious  maybe  posing  of  his  property,  is  at  liberty  to  adopt 

the  intention  which  is  clearly  and  unequivo*  bis  own  nonsense,  and  a  decision  on  the  ex- 

cally  expressed,  eyeiy  court  is  bound  by  it,  pressions  used  by  one  testator  seldom  aflbrds 

unless  it  be  plainly  controlled  by  other  parts  any  clue  to  the  meaning  of  another."    But  still, 

of  the  instrument."     Hwm  v.  Bundell,  2  Sim.  even  in  such  cases,  precedents  maybe  usefully 

&  S.  177;  and  see  Lord  Cottenham's  judg-  referred  to,  if  it  were  only  to  show  the  astute 

ment  in   Whatford  v.  Moon,  3  M.  &  C.  289,  ness  which  has  been  exercised  in  order  to 

Stated  infra,  title  **  Portions."  give  a  consistent  and  intelligible  meaning  to 

!c)  UvedaU  v.  Hal/penny,  2  P.  W.  152.  instruments  incapable,  at  first  sight,  of  any 

d)  Innu  V.  Miidiell,  6  Yes.  461.  rational  constructiou. 
(0  Lord  Eldon,  GatkeU  v.  Harmon,  11 
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otber  cases  calling  for  judicial  construction,  have  necessarily  been  intro- 
duced, aSy  for  instance,  to  fix  the  meaning  of  terms  when  unexplained 
by  the  context,  and  to  render  definite  expressions  in  constant  use  which 
do  not  of  themselves  import  any  precise  or  definite  meaning:  for  ascertain- 
bg these  rules,  precedents  must  be  resorted  to;  and  where  any  words 
or  expressions  have  thus  received  a  uniform  judicial  interpretation, 
whatever  conjectures  may  in  the  particular  instance  arise,  that  interpre- 
tation must  be  given  to  them,  unless  upon  the  context  it  is  clear  that 
they  were  used  in  a  different  sense  (a).  If  there  is  a  settled  construc- 
tion, said  Lord  Eldon,  founded  upon  decisions  applying  to  the  terms  used, 
it  is  better  to  adhere  to  that  settled  construction,  though  the  judge  may 
entertain  some  doubt  whether  it  is  according  to  the  intention,  than,  upon 
grounds  on  which  *he  cannot  rest  in  every  view  of  the  case,  to  r«QO'i 
come  to  a  decision  having  a  tendency  to  shake  that  which  forms  ■-  ^ 
a  role  of  construction,  and  what  may  in  practice  have  been  acted  upon 
u  many  cases  (6). 

Generally  speaking,  in  doubtful  cases,  the  prevailing  intention  will  be 
carried  out  (c) :  the  intentions  expressed  in  a  will  may  be  apparently 
inconsistent,  in  which  case  the  court  will  have  to  reconcile  them,  or  to  carry 
out  the  prevailing  intent.  Thus,  where  a  testator  devised  and  bequeathed 
his  estates  to  trustees,  upon  trust,  to  receive  the  rents  and  profits  thereof, 
as  the  same  should  become  payable,  and  thereout  pay  an  annuity  of  200/. 
to  his  wife,  and  on  the  death  of  his  wife  to  convey  the  estate  to' his  three 
sisters;  here  the  prevailing  intent  was  considered  to  be  the  securing  an  an- 
nuity to  the  widow,  and  the  gifl  over  was  considered  to  be  afler  full  pay- 
ment of  an  annuity  to  the  amount  of  200/.,  so  that  the  rents  not  being 
sufficient,  the  arrears  were  ordered  to  be  paid  out  of  the  corpus  (</).  But, 
if  the  prevailing  intent  appears  to  be  that  the  estate  should  be  secured 
entire  to  those  to  whom  it  is  given  in  succession,  the  corpus  will  be  pre- 
senred ;  such  was  the  case  in  Phillips  v.  Phillips j  lately  decided  by  Lord 
Langdale,  where  annuities  were  directed  to  be  charged  on  the  estates  to 
be  purchased,  which  were  given  over,  on  the  death  of  the  annuitants,  to 
sereral  persons  in  succession  (e).  There  may  be  an  expression  import- 
ing a  kind  of  condition  on  which  an  estate  is  to  go  over ;  but  where  the 
prevailing  intent  shows  that  such  apparent  condition  was  only  inserted 
vith  a  view  to  some  particular  persons  first  enjoying  the  estate,  if  there 
should  be  any,  that  construction  will  prevail.  Thus,  in  cases  where,  in 
the  event  of  all  the  children  of  the  testator  dying  under  twenty-one,  the 
property  is  given  over,  and  no  child  is  born,  the  having  a  child  has  been 
held  not  to  be  a  condition  essential  to  the  bequest  over;  in  these  cases 
the  limitation  is  considered  as  depending  on  the  failure  of  that  which 

(a)  V.  ftcprOfTol. ).  p.  642.  fdven  a  part  of  a  fund,  by  which  the  Vice- 

(6)  Lord  Eldon,  Lady  Lincoln  v.  Pelkam,  Chancellor  of  England  considered  a  plain 

10  Ve9.  175;  Alderson  B.  Smyth  ▼.  Foley^  3  blander  in  language  had  so  given  the  remain- 

Y.&  Coll.  157,  utes  expressions  to  the  same  der  as  apparently  to  trench  upon  what  the 

effect.  had  before  given.    Famhatn  v.  H'tggwWj  Vice- 

(r)  At  to  the  more  comprehensive  rules  of  Chancellor  Wigram,  3  June,  1 847. 

WMinjction  of  wiUs,  v.  wpra^  vol.  i.  pp.  51 9-  (<)  8  Beavan,  193.    In  this  case,  the  estates 

M8;and  Jarman  on  Wills,  vol.  ii.  p.  737,  et  to  be  settled  to  the  use  that  the  annuitants 

"9-  d  ▼.  Mpro,  vol.  i.  p.  530.  should  receive  their  annuities  '*out  of  the  same 

(d)  FofierT.SmUk,  2  Y.  &  ColLC.  C.  193;  premises,"  with  powers  of  distress  and  entry. 

>nd  lee  BuUode  v.  Thomas,  9  Sim.  634,  refer-  Fotler  v.  Smith  was  not  cited  ;  and  see  the 

Kd  10  ibid.  p.  198,  where  the  testatrix  having  eases  cited  in  the  note  (j9),  198. 
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preceded  it,  and  that  the  testator  has  not  taken  m  all  the  modes  by  whieh 
it  might  fail  (a). 

r*291  ^Technical  roles  hare  been  introduced  as  regards  such  qneations 
^  -'  as  the  following,  namely,  whether  the  personal  estate  is  as  between 
the  legatees  and  devisees  to  be  considered  as  exonerated  firom  the  pay- 
ment of  debts  and  legacies,  also  in  regard  to  presumptions  to  be  acted 
upon  in  the  interpretation  of  written  instruments,  as  in  the  instance  of 
the  satisfaction  of  debts,  and  portions,  and  other  provisions,  by  legacies, 
each  of  which  subjects  will  be  considered  hereafter;  and  as  to  legacies 
being  held  to  be  cumulative,  or  the  converse.  In  all  these  cases,  prece- 
dents must  be  resorted  to ;  and  in  these  instances  also  the  interpretation 
fixed  by  judicial  decisions  and  the  artificial  rules  so  established,  must  be 
adhered  to  if  not  displaced  by  the  application  of  the  rules  of  construction 
upon  the  whole  context,  or  by  evidence  where  it  can  legitimately  be  in- 
troduced. So  that,  anxious  as  the  judges  have  been  to  conform  to  the 
intention,  it  will  be  found  that,  being  bound  by  the  force  of  precedent 
and  the  established  rules  of  construction,  they  have,  in  numerous  cases, 
been  compelled  to  give  to  instruments  a  construction  which  they  were 
morally  convinced  would  defeat  the  testator's  intention  (ft);  acting  in  this 
respect  upon  the  principle  that,  for  the  purpose  of  securing  property  and 
the  due  administration  of  justice,  judges  ought  constantly  to  abide  by 
established  principles,  and  such  beneficial  rules  as  may  afibrd  some 
reasonable  judgment,  without  applying  to  a  superior  tribunal  (c).  There 
is  also  a  leaning,  as  it  is  called,  in  favor  of  a  particular  construction,  in 
certain  cases,  as  in  regard  to  the  vesting  of  legacies;  the  extent  to  which 
this  leaning  may  be  relied  upon,  of  course,  can  only  be  learned  from 
precedents. 

Considering  the  variety  of  the  forms  of  expression  that  must  neces- 
sarily be  used,  particularly  in  wills  and  other  voluntary  instntments,  even 
where  the  persons  using  them  may  have  had  in  their  minds  a  definite 
intention  which  they  meant  to  express,  some  varieties  of  decision  must 
occur  in  the  application  of  established  principles  to  particular  cases ;  but 
it  will  be  found  that  the  principles  of  construction  have  been  for  the 
most  part  kept  entire.  The  differences  which  may  be  observable  in  re- 
gard to  the  construction  of  the  same,  of  similar  words,  in  a  will,  and  in 
a  deed  or  writing  between  parties,  arise  from  this,  that  in  a  deed  between 
parties  both  are  supposed  to  speak ;  in  a  will  one  person  only  speaks, 
and  his  will  serves  as  ]aw(<j). 

r*301  *'^  ^^^  ^^  observed,  that  though  words  spoken  in  fuiuro  are 
'-  -I  not  sufficient  to  raise  a  use  at  law,  and  future  property,  generally 
speaking,  cannot  be  assigned  at  law,  yet  it  is  an  established  rule  in  equity, 
that,  whenever  parties  agree  concerning  any  particular  subject,  such 
agreement — provided  there  be  a  valuable  consideration,  as  against  the 

(a)  Mmray  v.  /ohm,  2  Yes.  &  B.  313 ;  2  Y.  stranger)  was  nol  a  satisfactioDy  though  Lord 

&  Coll.  C.  C.  198 ;  Jonm  y.  Wtdcombty  1  £q.  KUIon  was  satisfied  that  he  was  disappointing 

Abr.  245.  the  actual  intention ;  and  see  Ladtf  Umnim 

{b)  y.  tiU.  al  Bamn  ▼.  Diaam,  1  Ves.  42;  ▼.  P^ham,  10  Yes.  170;  and  in   later  times, 

£x|MirftiVil8Ves.  148, 151,  154-5.    That  Crodatt  v.  CrvcicCt,  U  Jur.  98,  Vice-Chan- 

was  the  case  of  a  legacy  by  will  and  a  snbse*  ceiior  Wigrram,  and  HaU  v.  HUi,  mpra,  toL  i 

quent  gi(\  to  a  natural  child ;   it  was  held,  pp.  569,  570. 

according  to  the  technical  niles  of  the  court,  (e)  Lord  Thurlow,  1  Bra  465l 

that  the  advanoe  to  the  child  (she  being  a  (</)  See  1  Fonbl.  488. 
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party  himself,  and  any  claiming  under  him,  rolantarily  or  with  notice — 
is  sufficient  to  raise  a  trust  (a);  and  this  result  will  follow,  though  the 
subject  be  a  chose  in  action^  or  other  interest,  not  assignable  at  the  com- 
liionlaw(6). 


Section  in. — General  View  of  the  Doctrines  of  the  Court  of  r*oTi 
Chancery y  as  to  the  Office  of  Trustee— his  Estate  in  the  Trust  ^  ^^J 
Property — his  Rights  and  Duties — tbith  some  incidental  Subjects. 

Who  may  and  may  not  be  Trustees. 
The  King  may  he  a  Trustee, 

iSficrf.  39  <^  40  Geo.  lU.  c.  88,  i  12,  as  to  ForfeUure;  A<kb  WiU.  IV.  c.  23,  3  2,  at  A> 
Tnutee  or  Mortgagee  dying  without  heir. 
Equities  between  the  Crown  and  a  SutQect  may  be  adjusted  by  the  Court  of 
Chancery, 
Corporations  mc^  be  Trustees  of  Personal  Estate^  and  of  Real  Estate  for  ChariiaUe 
Trusts, 
Court  supplies  Trustee  where  Real  Estate  devised  to  Corporation  in  Trpst. 
General  Jurisdictioh  over  Funds  vested  in  Corporations  for  Public  Purposes. 
Breach  of  Trust  visited. 
Alterations  effected  by  Municipal  Corporation  Ad,  5  (£r  6  WxU.  IV,  c,  76. 

Jfeet  of  92d  Section, 
embers  of  Governing  Body  considered  as  Agents  of  the  Corporation. 
hkarerU  Control  of  the  Court  over  all  Persons  in  the  position  of  Trustees. 
Enactments  of  the  modem  Statute  of  WiUs  as  to  the  Estate  of  Trustees, 
fruslee  may  call  for  Legal  Estate,  when. 
Deciteof  Trust  Estate, 
Mfpointmeni  of  New  Tnutees. 

fnutee  derives  his  Authority  solely  from  the  Instrument  by  which  he  is  appointed. 
Trust  can  only  be  transmitted  to  Rqnresentatives  or  Assigns  by  the  Directions  of 

the  Creator  of  the  Trust, 
Devise  of  Trust  Estate, 
l^istinetion  between  Power  and  Trust  where  Exigence  is  not  complied  unth. 
The  Trust  Property  protected  from  Claims  of  Creditors  of  Trustee, 
The  Trust  Property  made  liable  to  Claims  of  Creditors  of  Cestui  que  Trust, 

Extended  Riykts  gifjen  to  Creditors  by  Stat,  ldh2  Vict,  c,  110. 
Court  wiU  exercise  its  Powers  to  prevent  the  Conduct  of  the  Trustee,  whether  actively  or 
passivdjfyfrom  pr^udicing  his  Cestuis  que  IVust, 
Gtnerdl  Rides  established  as  to  (he  Period  at  which  outstanding  Property  shall  be  conr 

fidered  as  converted, 
J^wntfbr  Life  amd  Remainderman  of  Property  so  circumstanced, 
ifinn  bOent  wiU  be  performed  where,  tf  particular  IHreetions  werefoUowedf  the  Trust 

flight  become  abortive, 
Tnutee  allowed  the  full  Exercise  of  such  Powers  and  Authorities  as  are  essential  to  ihe 
Execution  of  his  Trust, 
Possession  of  the  Estate, 
Custody  of  Title  Deeds. 
*  Tnutee  bound  to  render  Accounts,  and  entiHed  to  have  his  Accounts  wound  up.  r^Qoi 
Mere  Agent  of  Trustees  not  liable  to  account  to  Cestuis  que  Trust.  ^      -* 

When  Trusts  at  an  end.  Trustee  must  convey  the  Legal  Estate  at  the  peril  of  Costs  in 
case  of  capricious  or  obstinate  Refusal, 
Bui  may  require  Indemnity  in  doubtjul  ease. 
Stat,  10  dc  11  Vict,  c,  96,  for  the  Indemnity  of  Trustees. 

All  persons,  among  whom  are  iticlnded  femes  covert  and  infants,  may 


(a)  Legard  v.  B)dge$,  1  Yes.  J.  477;  3  cases  cited,  2  Fonbl.  215;  and   Wdhertd  v. 

fonbl.  38.  Wtthertd,  0  Sim.  183;  Lyds  ▼.  Mynn,  1  My. 

C&)  See  Gonng  ▼.  Bickerttqg,  1  Ca.  Ch.  8 ;  &   K.  693-5 ;    Medc  ▼.  KeUleweO,  1  Phillips, 

ud  Bee  Duke  of  Chandot  ▼.  Talbot,  2  P.  W.  348;   Metcalfe  y.  Jrchbishop  of  York,  1  My, 

•608;  Wright  V.  Wright,  1  Ves.  411,  and  the  k  Cr.  556. 
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primd  facte  be  considered  as  capable  of  confidence,  and  may  therefore 
be  trustees.  The  exceptions  are  aliens,  Avho  can  only  be  trustees  of  per- 
sonal estate;  and  persons  attainted  (a). 

The  character  of  Sovereign  is  not,  it  seems,  incompatible  \ritb  that  of 
being  a  trustee  (5);  but  as  to  the  means  by  which  the  tnist  could  be  en- 
forced there  was  necessarily  considerable  difficulty,  according  to  the  ordi- 
nary forms  of  law.  In  Reeve  v.  ITie  Attorney- General^  1751,  where 
lands  which  were  directed  by  will  to  be  sold  had  come  to  the  Crown,  the 
testator  having  died  without  an  heir,  Lord  Hardwicke  refused  to  make  a 
decree  for  a  conveyance,  as  was  asked,  and  dismissed  the  bill,  saying 
this  court  had  no  jurisdiction,  though  the  Court  of  Exchequer  might  have, 
and  the  parties  must  proceed  by  petition  of  right  (c).  The  legislature  has 
now  removed  all  difficulty  on  the  subject  of  forfeitures  and  escheats  as 
regards  trust  property.  The  stat.  39  &  40  Geo.  III.  c.  88,  §  12  had 
authorized  the  King  to  make  grants  by  sign  manual  to  trustees  for  the 
purpose  of  executing  the  trusts  affiscting  estates  that  had  become  for- 
feited to  .the  Crown ;  now  by  the  stat.  4  &  5  Will.  IV.  c.  23,  §  2,  if  a 
trustee  or  mortgagee  die  without  an  heir,  the  Court  of  Chancery  may 
appoint  some  person  to  convey,  in  the  same  manner  as  is  provided  by  the 
11  Geo.  IV.  &  1  Will.  IV.  c.  60,  in  cases  where  there  is  an  heir,  but  it 
is  not  known  who  the  heir  is;  and  by  the  third  section  it  is  enacted  that 
no  land,  chattels,  or  stock  vested  in  any  person  upon  any  trust,  or  by  way 
of  mortgage,  shall  escheat  to  the  king,  or  any  lond  of  the  manor  or  other 
person,  by  reason  of  the  attainder  or  conviction  of  any  such  trustee;  but 
it  shall  remain,  survive,  or  descend  as  if  no  such  attainder  or  conviction 
had  taken  place  (c{). 

It  may  be  well  here  to  observe,  as  regards  the  general  jurisdiction 
against  the  Crown  at  law  and  in  equity,  that  it  is  now  settled  that  the 

r*3^1  ^^^^  ^^^  ^"'y  ^^^  ^^^  property  of  its  debtor,  subject  to  such 
'-  J  ^liabilities  as  the  debtor  has  legally  created  (e).  Where  there  are 
equities  only,  as  between  the  Crown  and  a  subject,  the  court  may  by  its 
decree  adjust  those  equities.  An  equitable  mortgage  was  established 
against  the  Crown  and  ordered  to  be  paid  out  of  the  proceeds  of  the 
Crown  debtors'  estate,  sold  under  an  extent,  the  Lord  C.  Baron  saying, 
that  in  so  doing  he  took  nothing  from  the  Crown ;  though  if  the  legal 
estate  had  been  in  the  Crown  his  lordship  seemed  to  think  the  difficulty 
would  have  been  insuperable  (y*j ;  and  a  decree  for  a  sale  may  be  made 
against  the  Crown  in  the  administration  of  assets  of  an  illegitimate  per- 
son who  has  died  intestate  (^). 

It  has  been  already  observed  (A),  that  Corporations  have  long  since 
been  recognized  as  being  capable  of  being  constituted  trustees  of  per- 

(a)  See  2  Fonbl.  139-40,  note;  and Le win,  debtor  to  the  CrowOi  was  made  liable  for 

p.  73.  Crown  debts. 

(6)  Lord  Hardwicke,  Penn  v.  Lord  BaUi-  (e)  See  the  opinion  delivered  by  Mr.  Ja»- 

mort^   1   Yes.   453,  Diet.    Lord    Mansfleld,  tice  Patteson,  Gtla  y.  GrovtTj  6  Bli.,  N.  S.,  p. 

Burgeu  v.  Wheate,  1  Eden,  229.  292,  1  Phill.,  733. 

(c)  1  Ves.  445-6;  2  Atk.  223;  and  see  (/)  Casberd  y.  Monuy-Gen.  6  Vrice^  411, 
PateUtt  V.  Jittomey-Gen.  Hard.  467.  478.    This  decree  was  by  the  L.  C.  R  sitting 

(d)  See  further  as  to  the  exposition  of  this  in  equity;  and  see  Smith  v.  7^/^*  1-  Jur.  470. 
act,  Lewin,  p.  225.     By  the  statute  13  Eliz.  (g)  Bodgen  y.  Maule,  3  Y.  &  Coll.  74. 

e.  4,  the  trust  estate  of  a  cestui  que  truet        (A)  Supra^  vol.  i.  p.  501. 
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sonal  estate ;  there  are  numerous  cases  in  which  the  court  has  exercised 
jurisdiction  over  them  as  such  trustees.  Under  the  equity  of  the  stat.  43 
£Iiz.,  corporations  may  be  constituted  trustees  of  real  estate  upon  chari- 
table trusts ;  but  real  estate  cannot  be  devised  to  trustees  upon  trust  for 
private  purposes,  by  reason  of  the  Statutes  of  Mortmain :  the  Court  of 
Chancery,  however,  will  not  permit  the  trust  to  fail  on  this  account;  the 
tnist  is  fastened  on  the  estate,  and  the  heir  to  whom  the  estate  descends 
by  reason  of  the  legal  invalidity  of  the  devise,  is  held  by  the  Court  of 
Cliancery  as  bound  in  conscience  to  perform  the  trust  (a);  and  on  the 
same  principle  the  Court  of  Chancery  has  always  decreed  the  execution 
of  a  trust  when  no  trustee  is  named  (5).  Although  a  limitation  to  a 
parish  is  void  as  a  use,  it  is  good  as  a  trust  (c). 

Before  the  passing  of  the  Municipal  Corporation  Act,  which  will  be 
presently  adverted  to  {d)y  the  Court  of  Chancery  did  not  entertain  juris- 
diction  to  compel  the  application  of  property  belonging  to  a  corporation 
to  corporate  purposes,  from  the  difficulty,  as  it  would  seem,  which  would 
have  attended  the  attempt  to  carry  out  such  a  jurisdiction  (e);  nor  even 
now  would  the  court  interfere,  unless  under  ^special  circum-  r»Q4-| 
stances,  in  regard  to  the  alienation  of  property  belonging  to  a  ■-  -' 
CDiporation,  and  not  affected  by  any  public  trust  (/)•  But  where  there 
is  any  fund  created  for  the  purpose  of  being  applied  to  some  public 
purpose,  which  fund  is  vested  in  a  corporation,  t^e  Court  of  Chancery 
has,  by  its  original  inherent  jurisdiction,  a  right  to  see  to  the  due  appli- 
cation of  the  fund  (g).  The  Court  of  Chancery  would  always  lay  hold 
of  any  breach  of  trust  in  relation  to  the  administration  .of  property,  let 
the  party  guilty  of  it  be  either  in  a  public  or  private  capacity  {h) ;  and  a 
corporation,  being  a  trustee,  is  in  this  court  the  same  as  an  individual  (t). 

Funds  supplied  from  the  gift  of  the  Crown,  or  from  the  gift  of  the. 
Legislature,  or  from  private  gift  to  a  corporation,  for  any  legal  public,  or 
eeneral  purpose,  are  charitable  funds  to  be  administered  by  the  Court  of 
Chancery  under  its  general  jurisdiction;  it  is  not  material  that  the  parti- 
cular public  or  general  purpose  is  not  expressed  in  the  statute  of  Eliza- 
beth, all  other  legal  public,  or  general  purposes,  being  within  the  equity 
of  the  statute  (A:).  When,  after  the  fire  of  London,  the  Legislature  im- 
posed a  duty  to  be  levied  on  all  coal  imported  into  the  city  or  the  river, 
amongst  other  purposes  for  rebuilding  St.  Paul's  church,  that  was  held 
to  constitute  a  charitable  use  (/).     However,  according  to  Sir  J.  Leach, 

(a)  Sotdnfy,.  Cbckmakert'  Company,  I  Bro.  pool,  1  My.  &  Cr.  201,  Diet  Sir  C.  Pepys, 

81.  M.  R. 

(6)  Ibid.  (g)  Momey-Gtn,  v.  Corporation  of  DubUn^ 

{c)  Gilbert  on  Uses,  44;  Saunders  on  Uses,  1  Bli.  N.  S.  337;  JUomey-Gen,  y.  Mayor  of 

^5^1.  CarlUle,  2  Sim.  449;  AUomey-Gm,  v.  Mayor 

(rf)  5  &  6  Will.  rV.  c.  76,  intituled,  "An  of  Exeter,  2  Russ.  45,  3  Russ.  395. 

Act  to  provide  for  the  Regulation  of  Munici-  (h)  Lord  Hardwicke,  Charitable  Corporation 

pal  Corporaiions  in  England  and  Wales."  v.  Sutton,  2  Atlc.  406. 

(0  ^^ayor  and  Corporation  of  Cokhetter  ▼.  (t)  Mtomey  Gen.  v.  Govemort  of  Founds 

^^0%  1  Ves.  k  B.  226,  244 ;  JUomeyGtn,  Kng  Hospital,  2  Ves.  J.  45;  Mayor  of  Coventry 

y.  Corporation  of  Carmarthen,  Sir  Geo.  Coop.  v.  JtiomeyGen.  7  Bro.  P.  C.  235. 

A.  30,  31;  where  Lord  Eldon  notices  and  {k)  Attorney-Gen,  v.  Ueelit,  2  Sim.  and  St 

wpodiaies    Mr.  Justice     Bullers    doctrine,  76 ;  Attorney  Gen,  v.  Mayor  of  CarlitU,  2  Sim. 

Attf  ▼.  Watmn,2  T.  R.  200,  that  the  court  449-50;   Attorney  Gen,  v.  Brown,  1  Swanst 

bad  nich  a  juriadiciion.  297. 

(/)  See  Attorney-Gen.  v.  Mayor  of  Lxoer*  (/)  See  Attorney  Gen,  y.JBrown,  1  Swanst 
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the  source  from  which  the  funds  are  deriTed  must  be  looked  to^  and  not 
the  mere  purpose  to  which  they  are  dedicated,  in  order  to  determine 
whether  the  use  be  charitable.  Therefore,  where  an  act  of  parliament 
passes  for  paving,  lighting,  cleaning,  or  improving  a  town,  to  be  paid 
fer  wholly  by  rates  or  assessments  to  be  levied  upon  the  inhabitants  of 
that  town,  the  funds  so  raised,  being  in  no  sense  derived  from  bounty  or 
eharity  in  the  most  extensive  sense  of  the  word,  are  not  charitable  funds 
to  be  administered  by  the  Court  of  Chancery  (a). 

r*351  ^y  ^^^  Municipal  Corporation  Act,  the  right  of  property  in  the 
^  ^  *corporation8  within  its  operation  is  entirely  altered ;  that  which 
might  have  theretofore  constituted  their  own  property,  and  which  they 
may  have  held  as  owners,  they  now  hold  in  virtue  of  the  act,  subject  to 
certain  duties  (&),  and  there  is  no  doubt  whatever  of  the  jurisdiction  of 
tte  Court  of  Chancery  to  interfere  to  prevent  anything  from  being  done 
which  is  clearly  aeainst  the  object,  principle,  and  provisions  of  the 
Municipal  Corporation  Act  (c). 

The  92d  section  of  that  act  (d)  directs  that  the  funds  are  to  be  received 
by  the  treasurer  and  carried  to  the  *^  borough  fund,"  and  that  out  of  that 
fund  shall  be  paid  debts  due,  salaries  of  officers,  &c.,  and  that  the  sur- 
plus shall  be  applied  for  the  public  benefit  of  the  inhabitants,  and  tjie 
improvement  of  the  borough — that  is,  for  what  are  considered  as  chari- 
table purposes;  that  clause,  taken  by  itself,  and  considered  as  if  it  stood 
alone,  gives  the  Court  of  Chancery  jurisdiction  to  interfere  to  see  that  the 
property  is  duly.administered  and  applied  to  the  purposes  for  which  it  is 
directed  to  be  applied  (e). 

The  members  of  the  governing  body  of  a  corporation  may  be  con- 
sidered as  its  agents,  bound  to  exercise  its  functions  for  the  purposes  for 

307 ;  and  on  the  flame  principle  Lord  Eldon  stock  in  the  funds  belonging  to  corporations, 

decided,  jSttomey-Gtn,  v.  Broum,  see  1  SwansL  as  trustees  for  charities  or  otherwi^,  and  the 

300,301,307-8.    Lord  Eldon  considered  that  payment  and  application  of  the  dividends; 

the  duties  which   the  commissioners  were  sects.  45,46,47,48.   The  Court  of  Exchequer 

allowed  to  levy  were  to  aid  the  inhabitants  held,  that  under  the  5  ^  0  Will.  IV.  it  was 

ID  protecting  the  town,  they  being  too  poor  to  not  competent  to  the  court  to  order  the  priik> 

dp  it  themselves.     The  case  was  ultimately  cipal  money  arising  from  the  sale  of  lands 

compromised.  belonging  to  a  corporation  to  be  applied  io 

(a)  Sir  J.  Leaoh,  JiUonuy»Gin.  ▼.  HttlU^  2  payment  of  its  debts,  and  that  the  dividends 

Sim.  &  St  77.  only  could  be  applied  for  that  purpose;  Ex 

(6)  Atiormy-GtiL  v.  Mayor  of  Liverpool^  1  parte  Corp.  of  Hythe,  4  Y.  &  Coll.  65.     The 

My.  &  Cr.  201-2  ;  Mtomty-OtJi,  v.  JtfnnaU^  statute  1  Vict  78  was  not  cited,  but  probably 

5  My.  &  Cr.  613,  on  original  hearing,  1  it  would  not  have  altered  the  judgment  The 
Keen,  513;  Mtomey-Gen,  v.  RT^ion,  9  Sim.  MunicipalCorporaiion  Act,  it  is  to  be  observed, 
526,  on  appeal,  1  Cr.  &  P.  1.  has  not  destroyed  the  identity  of  the  old  cor- 

(c)  jiUomeyGen,  v.  Mayor  of  Liverpool  1  porations ;  it  has  continued  the  existence  of 

My.  &  Cr.  200.     The    97th  section   of  the  the  old  corporations,  varying,  however,  the 

Municipal  Corporation  Act  does  not  deprive  mode   in    which   certain    corporate   officers 

the  Court  of  Chancery  of  its  general  jurisdio-  are  to  be  chosen,  Vice-Chan.  of  England,  9 

tion,  2  My.  &  Cr.  627-8, 632-3, 9  Simons,  49 ;  Simons, 48. 

though  the  YiceCban.  of  England   said  it        (ef)  See  1  My.  &  Cr.  200;  2  My.  &  Cr. 

might  be  right  that  in  future  the  Attorney*  619.     By  this  section,  no  power  is  given  to 

General  should  sue  in  conjunction  with  the  touch  the  principal  of  any  part  of  the  corpo- 

corporation  in  suits  against  trustees,  ibid.  49,  rate  property.  Lord  Cottenham,  2  My.  &  Cr. 

and  see  1  Cr.  &  Phill.  23.     The  7  Will.  IV.  619;  the  income  alone  forms  the  borough 

6  1  Vict,  a  78  was   af\er wards  passed  to  flind,  ibid. 

amend  the  original  act,  and  to  make  pro-  (r)  Momey-Gen.  v.  JttpinaU^  2  My.  &  Cr. 
visions  as  to  the  mode  of  transferring,  &c.,    618-19,  620,  623. 
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which  (hey  were  given,  and  to  protect  its  interests  and  property;  and  if 
sach  agents  exercise  those  functions  for  the  purpose  of  injuring  its  in- 
terests, and  alienating  its  property,  the  corporation  will  pot  be  estopped 
in  this  court  from  complaining,  because  the  act  was  ostensibly  an  act  of 
the  corporation  (a). 

The  Court  of  Chancery  having  an  inherent  control  over  all  persons 
%  the  position  of  trustees ;  though  by  the  stat.  1  &  2  Vict.  c.  1 1 7,  r^ogi 
$.  4,  it  is  directed  that  in  certain  cases  tha  court  shall  order  the  *•  f 
money  deposited  in  court  to  be  paid  out,  yet  the  Yice-ChanceUor  of 
Eoglaod  was  of  opinion  that  it  was  not  imperative  on  the  court  to  order 
the  money  to  be  paid  out  without  seeing  that  it  really  ou^ht  to  be  done, 
and  ascertaining  whether  the  circumstances  would  justify  the  court  La 
making  the  order  that  was  prayed  (6). 

As  regards  the  estate  of  the  trustees  under  a  devise  in  trust,  it  had 
been  decided  before  the  late  Statute  of  Wills,  that  the  word  *' heirs'' 
was  not  necessary  to  give  an  estate  of  inheritance  to  the  trustees,  if  a 
leas  estate  would  not  be  sufficient  to  answer  the  purposes  of  the  trust  (c); 
aod  that  every  devisee  in  trust  must  necessarily  have  as  large  an  estate 
and  as  large  powers  as  were  essential  for  the  execution  of  the  trusts  aiis* 
ing  out  of  it  {d)»  But  the  modern  decisions  having  involved  questions 
of  coDstructiop  as  to  the  quantity  and  quality  of  the  estate  taken  by 
trustees  and  executors  under  an  indefinite  gift  («),  the  following  enitct* 
meats  on  the  subject  wei?e  introduced  in  the  Statute  .o[  Wills,  1  Vic4. 
c.  26. 

By  §  30  it  is  enacted.  That  where  any  real  estate  (other  than  or  not 
being  a  presentation  to  a  church)  sJi^H  be  devised  to  aay  trustee  or  ex- 
ecutor, such  devise  shall  be  construed  to  pass  the  fee  simple  or  other  the 
whole  estate  or  interest  which  the  testator  had  power  to  dispose  of  by 
will  in  such  real  estate,  unless  a  definite  term  of  years,  absolute  or  de- 
terminable, or  an  estate  of  freehold,  shall  thereby  be  given  to  him 
expressly  or  by  implicatbn.  And  by  §  31,  That  where  any  real  estate 
ihall  be  devised  to  a  trustee,  without  any  express  limitation  of  the  estate 
to  betaken  by  such  trustee,  and  the  beneficial  interest  in  such  real  estate, 
or  in  the  surplus  rents  and  profits  thereof,  shall  not  be  given  to  any  per* 
a>n  for  life,  or  such  beneficial  interest  shall  be  given  to  any  person  for 
life,  but  tl]^  purposes  of  the  trust  may  continue  beyond  the  life  of  snch 
person,  such  devise  shall  he  construed  to  vest  in  such  trustee  the  feesim* 
pie,  or  other  the  whole  legal  estate  which  the  testator  had  power  to  dispose 
of  by  will  in  .sqch  real  ^estate,  fmd  not  an  estate  determinable  whep  the 
porposes  of  the  trust  shall  be  .satisfied. 

The  general  result  of  these  two  consecutive  propositions,  says  "^Mr. 
Hayes,  appears  to  be  this ;  first,  that  a  devise  to  a  person  upon  r«37i 
any  trust,  or  to  an  executor  as  such,  either  indefinitely,  or  for  any  ^  ^ 
estate  (except  an  estate  of  freehold,  express  or  implied,  or  a  definite  term), 

(a)  Lord  Cottenham,  Jttomnf-Qm.  y.  W^  oat  of  oooit. 

M,  1  Cr.  &  P.  24,  27 ;  Qiaritable  Cprpora-  (c)  Shaw  ▼.  We^k,  1  Equity  Ca.  Abr.  185, 

tion  Caae,  2  Atk.  405.  8  Mod.  253,  Atr.bl.  95. 

(M(Wmaiiv.Z?^.Bemooir,  10 Jurist, 930-  {d)  Strange,  799,  803,  agreed;   CAopmo^ 

^t  V.  C  £Dg^  on  motion  to  dUsol;re  injuoo-  ▼.  mud^  Forrest,  150. 

tioa  against  committee  of  railway  company,  (()  Hayes's  .Ej^m.  yol.  j^  352-3  ,*  and  jna 

&Qm  obiaioing  deponts  made  under  that  act  Jarman  on  Wills,  iL  229. 
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xirill  give  the  fee,  or  other  the  vhole  interest,  notwithstanding  any  indi- 
cation of  a  contrary  intention — and  secondly,  that  a  devise  to  a  person, 
without  such  a  limitation  of  his  estate  as  would  exclude  all  constructive 
modification,  upon  any  trust  or  trusts,  either  not  being,  or  not  including  a 
trust  to  continue  for  life  (which  ingredient,  by  letting  in  the  implication 
of  an  estate  for  life,  would  bring  the  case  within  the  previous  provision), 
or  being  or  including  a  trust  to  continue  for  life,  but  capable  of  outlast- 
ing the  life,  will  likewise  imperatively  give  the  fee  or  other  the  whole 
estate.  They  leave  the  question  open  whether  the  trustees  take  an 
estate,  or  merely  a  power;  for,  before  the  statute  rule  can  apply,  it  must 
be  ascertained  that  the  land  is  devised  to  the  trustees  (a).  When  it  is 
necessary  for  the  execution  of  his  trust  that  the  trustee  should  have  the 
legal  estate,  he  is  entitled  to  call  upon  the  person  in  whom  the  legal 
estate  may  be  outstanding,  to  convey  it  to  him  without  the  concurrence 
of  his  cestui  que  trtist  (5). 

It  may  now  be  considered  as  settled  that  a  general  devise  of  real 
estate  will  pass  an  estate  held  by  the  devisor  as  trustee,  unless  a  contrary 
intention  can  be  collected  from  the  words  of  the  will,  or  from  the  pur- 
poses or  objects  of  the  testator  as  where  the  devise  is  in  trust  to  sell  (c). 
The  words  *'to  and  for  his  and  their  absolute  use  and  benefit,  and  to  be 
disposed  of  as  the  devisee  by  deed  or  will,  or  otherwise,  may  see  fit," 
will  not,  it  seems,  of  themselves  be  considered  as  evincing  an  intention 
to  exclude  trust  estates  {d);  though  a  devise  to  a  wife  for  her  sole  use 
and  benefit  will,  as  those  words  indicate  an  intention  that  the  property 
devised  shall  be  enjoyed  beneficially  (e). 

In  the  case  of  a  charitable  trust,  it  seems  that  the  court  will  direct  a 
power  to  appoint  new  trustees  prospectively  to  be  inserted  in  a  deed 
appointing  new  trustees  of  the  charity  estate  (/) ;  but  not  in  the  case 
of  a  private  trust  {g)y  unless  it  is  authorized  by  the  instrument  constitut- 
ing the  trust  (A). 

r*381  ^'^^  ^"^^  authority  which  a  trustee  has  is  derived  from  the 
'-  ^  instrument  which  appoints  him  as  such,  he  can  have  neither  more 
nor  less  of  authority  than  is  given  to  him  by  the  instrument.  It  is  con- 
trary to  the  very  nature  of  a  trust  that,  unless  specifically  given,  any 
right  to  defeat  the  trusts  should  exist  in  the  party  who  is  the  depositary 
of  the  trust  property  (t).  Where  two  or  more  persons  are  appointed 
trustees,  and  all  of  them  excepting  one  renounce,  the  trust  may  be  ex- 
ecuted  by  that  one  (A;).  If  a  man  appoint  a  trustee  of  real  or  of  per- 
sonal estate,  or  of  both,  simpliciter^  adding  nothing  more,  this  does  not 

(a)  Hayeses  Eiem.  i.  396-7 ;  and  see  Lewin  reeled, 

on  Trusts,  202;  and  Sugden  on  Wills,  p.  119.  (/)  In  the  matter  of  52  Gea  III.  a  101 : 

(6)  Poole  V.  Pauy  1  Beav.  600.  12  Sim.  262. 

(c)  Undsell  v.  Thacker,   12  Sim.  182-3;  (g)  Bowles  y.  Weda,  14  Sim.  591. 

Lard  Braybroke  v.  Inskip,  8  Yes.  435;  supra,        (h)   White  y.  White,  5  Beav.  221.      Tbere 

vol.  i.  p.  517,  d,  the  power  was  extended  to  sobeequent  tni»- 

(d)  Ex  parte  ShatVy  8  Sim.  159;   but  see  tees;  and  see  the  cases  cited  in  the  ix>tey 
Ex  parte  Brettell,  6  Yes.  578,  which  was  not  page  221. 

Clfed  there ;  however,  its  being  a  devise  to  a        (i)  Lord  Cottenham,  2  My.  &  Cr.  629. 
natural  son,  so  that  the  estate  might  go  to  the        {k)  The  Yice-Cban.  of  England,  Cooke  v. 

Crown  on  his  intestacy,  had  some  influence  Crawford,  13  Sim.  96  (afler  noticed),  stated 

on  the  decision.  that  this  had  been  the  admitted  rule  since 

(0  lAndaeU  v.  Thadcer,  12  Sim.  184.   The  Hatdeim  y.  Kemp,  3  East,  410. 
marginal  note  of  this  case  requires  to  be  cor- 
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make  the  heir  or  personal  representative  a  trustee.  The  testator  may 
select  the  heir  or  representatives,  or  may  authorize  the  survivor  of  several 
trustees  to  commit  the  trust  to  any  one  whom  he  may  name  (a),  but  the 
testator  only  can  do  so;  the  property  may  vest  in  the  representative,  but 
tbat  is  another  question  from  his  being  trustee  (b).  It  has  been  held, 
where  an  estate  is  conveyed  to  a  person  and  his  heirs  upon  trust, 
that  he  and  they  should  as  soon  as  to  him  and  them  should  seem  meet 
and  at  the  request  of  a  person  named  his  executors  or  administrators 
make  sale  of  the  estate,  the  sale  cannot  be  properly  made  by  an  assign 
of  the  original  trustee  or  of  his  heir,  on  the  request  of  the  person  named 
or  his  executors,  notwithstanding  that  assigns  are  mentioned  in  the  clause 
directing  that  the  receipts  of  the  trustee,  his  heirs,  &c.,  shall  be  a  suffi- 
cient discharge  (c).  When  two  or  more  persons,  and  the  survivor,  and 
the  heirs  of  the  survivor  are  appointed  trustees  to  execute  a  temporary 
trust,  such  as  a  trust  for  sale,  and  to  execute  conveyances  and  the  like 
in  order  to  effect  it,  and  the  word  ^^  assigns'^  is  not  introduced  as  con- 
nected with  the  original  trust,  the  sole  or  surviving  trustee  cannot  by  will 
devise  the  trust  any  more  than  he  can  delegate  it  by  act  inter  vivos  {d). 
If  a  trustee  under  *such  circumstances  devises  the  estate,  the  r«oQi 
court,  if  it  were  urged  to  do  so,  would  probably  order  the  costs  '-  ^ 
of  obtaining  the  legal  estate  from  his  devisee,  to  be  paid  out  of  the 
assets  of  the  trustee.  He  ought  to  permit  it  to  descend,  for,  in  so  doing, 
he  acts  in  accordance  with  the  devise  which  is  made  to  him  (e). 

There  is  a  distinction,  which  should  be  noticed,  between  a  power, 
whether  it  be  a  power  operating  under  the  common  law,  or  by  way  of 
declaration  of  use  under  the  Statute  of  Uses,  and  a  trust,  in  regard  to  the 
consequences  which  result  from  the  directions  which  may  have  been 
given,  and  the  conditions  imposed  not  being  strictly  complied  with. 
When,  for  instance,  a  power  to  sell  a  settled  estate  is  given  to  trustees  or 
others,  on  a  given  event,  or  under  circumstances  or  in  a  manner  pre- 
cisely marked  out  (/*),  of  course  if  it  be  not  executed  according  to  the 
exigencies  of  the  power,  the  estate  cannot  pass;  here  there  is  no  neces- 
sity for  the  intervention  of  the  Court  of  Chancery.  But  it  is  different  as 
regards  a  trust ;  thus,  where  a  trustee  in  whom  the  legal  estate  is  vested, 
has  a  power  to  sell,  and  a  sale  is  made  and  a  conveyance  executed,  the 

j_ -  ■ -^ — ■ ■" — — Ti rr-^M— f -     -      ---      -  M    ,  ,  ^M  ^^^M^^T M- r-  ^ 

(a)  Tiikjf  V.  WoittenhobiUt  7  Bear.  425.  the  tunrivon  or  survivor  of  them.     And  see 

(6)    Mortimer  v.  Irelandj  xi.    Jut.   721 ;  Jotui  v.  Price,  11  Sim.  563,  et  m^.,  where  the 

Lord  C.  ViceChan.  of  England  hae  stated  the  effect 

(c)  Bradford  y.  Belfiddy  2  Sim.  264.  There  of  the  cases  upon  this  subject, 

the  question  arose  as  to  whether  a  good  title  {d)  Cook  v.  Crawford,  13  Sim.  97.      The 

ooulU  be  made  under  a  sale  by  the  assignee  trustees  and   their  **  assigns"  were  directed 

of  the  heir  of  the  original  trustee.    The  Vice-  to  bold  the  purchase  moneys  on  the  trusts 

Chan,  of  England  considered  that  the  doc-  stated,  Bradford  v.  Bdfield,  2  Sim.  264 ;  see 

trine  held  in  Towneend  v.  WiUon,  1  Barn.  &  Hardwich  y.  iiynd,  1  Anst.  109,  as  to  a  dele- 

A.  608,  which,  though  disapproved  by  Lord  gation  by  act  inter  viooe  ;  and  see  Ord  v.  Nod^ 

EkioD  in  HaU  v.  Dewee,  Jacob,  189,  was  never  5  Mad.  438,  as  to  the  employment  of  an  agent 

reversed,  had  settled  the  point^  and  was  now  by  trustees. 

the  law,  2  Sim.  271.     In  that  case  it  was  (e)  Vice-chancellor  of  England,  ibid.  13 

held  by  the  Court  of  King's  Bench,  that  a  Sim.  98. 

power  of  sale  given  to  three  persons  and  (/)  V.si^a,  vol.  i.  pp.  486-7;  and  Sugden 

their  beirs,  could  not  be  exercised  by  two  of  on  Powers,  i.  p.  1,  cf  teq.    An  ordinary  power 

them  aAer  the  death  of  their  co*trustee,  al-  to  sell  and   exchange  may  be  seen,  Bythe- 

tboogh  the  purchase  money  was  directed  to  wood,  by  Jarman,  ix.  208. 
be  paid  to  the  three  donees  of  the  power,  or 
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legiil  estate  will  pass  though  the  sale  be  made,  oot  according  to  the  trust, 
but  in  violation  of  its  provisions ;  the  power  of  the  Court  of  Chancery 
must  in  such  case  be  resorted  to,  in  order  to  get  back  the  legal  estate. 
If  a  trustee  of  the  fee,  with  a  limited  equitable  power  to  grant  leases  or 
the  like,  execute  a  lease  not  warranted  by  the  power,  though  the  lease 
is  void  in  equity,  yet  the  legal  estate  passes  by  reason  of  the  trustee 
having  the  legal  estate;  therefore  here  also  the  Court  of  Chancery  must 
be  resorted  to  (a). 

When  the  Court  of  Chancery  had  assumed  jurisdiction  over  trusfts,  and 
established  that  the  equitable  ownership  might  be  in  one  person,  and  the 
legal  ownership  in  another,  the  court  necessarily  interfered  to  protect  the 
equitabl^ownership  (6),  which  would  have  been  liable  to  be  destroyed  if 
the  legal  ownership  could  have  been  affected  by  those  having  claims 
against  the  persons  in  whom  the  legal  estate  was  vested  merely  upon 
trust;  therefore  a  judgment  against  a  trustee  was  not  allowed  to  afiect 
r*401  ^^^^^^  ^^^  estate  or  personal  chattels  held  in  trust  (c).  *It  was 
I-  J  necessary,  also,  that  the  court  should  take  care  that  the  estate  of 
the  tnistee,  and  the  powers  vested  in  him  in  that  character  over  the  pro- 
perty, should  be  made  subservient  to  the  interests  of  the  cestui  que  tru^ 
and  should,  $o  .far  as  that  could  be  effected,  v^ithout  injury  to  third  per- 
sons, be  exercised  for  the  benefit  of  the  cestuis  que  trust  only,  according 
to  the  original  nature  of  the  office  of  trustee  (d).  It  has  become  a  role 
of  universal  application,  that  trust  properly  cannot,  by  any  act  of  the 
trustee,  be  removed  from  the  operation  o[  the  trust  in  the  view  of  the 
Court  of  Chancery,  excepting  by  a  conveyance  or  assignment  ci  the  legal 
interest  to  a  bond  fide  purchaser  for  valuable  consideration,  without 
notice  of  the  trust  (e) ;  in  s^ll  Qther  cases,  into  whosesoever  hands  the  land 
may  pass,  the  trust  foUow/i  the  land  (f). 

However,  the  pegligence  of  the  cestui  que  tnut  may  cause  personal 
property  held  in  trust  to  pass  to  the  assignees  of  a  bankrupt  or  insolvent, 
under  the  provisions  of  the  statutes  in  favor  of  creditors,  which  govern 
courts  of  equity  as  well  as  of  law  (jr),  though  wherever  the  possession  of 
a  chattel  is  according  to  the  equitable  right,  the  statutes  do  not  apply  (A); 
a  mortgage  of  lands,  either  freehold  or  leasehold,  cannot  be  impeached 
on  the  ground  of  the  mortgagor  retaining  the  possession  (i). 

(a)  See  Bowm  ▼.  B.  L.   W.  W,  Comp.  8        (g)  See  6  Geo.  IV.  c.  16,  ■.  72 ;  ExparU 

Mad.  875,  383 ;  8.  C.  Jacob,  336,  on  Appeal  Dak,  Back.  365. 

Tbif  if  an  important  aoUioiitj  on  the  sabjeot        (h)  The  piopertymuat  be  in  the  order  and 

of  aoquiesoenoe  and  oonflmnation,  and  com*  ditpotition  of  the  bankrapt,  with  the  aasent 

penaation  for  improTements  in  such  cases.  of  the  true  owner,  and  not  independenUy  of 

(6)  8m  Langlon  t.  Hortomj  1  Hare,  560;  sneh  assent;  therefore,  ibmitnre  leA  by  the 

y.  C.  Wigram.  testator  to  trustees,  to  be  enjoyed  with  the 

{€)  See  Fineh  ▼.  Earl  of  WmthduA,  1  P.  mansion  house,  by  whomsoever  should  be 

W.  278 ;  NtwUmdi  ▼.  Payn/fr,  4  My.  k  Cr.  entitled  for  the  term  to  the  freehold  estate, 

408;  Ladgi  r,  Xystfcy,  4  Sim.  75;  and  WkU-  will   not  pass  to  the  assignees.     See  Zard 

worth  ▼.  Oaugain,  1  Phill.  730.  Sha^UOmry  ▼.  BmmM,  1    Bam.  &  Cr.  666, 

(<0  6«e  vol.  i.  pp.  458-496.  672-3;  and  see  Joy  y.  CampbO,  1  Sch.&Le£ 

(f)  A  mortgagee   is  a  purchaser  within  828;  and  iSiiiiifiioNif  ▼.  EdiardOy  in  theExch. 

AiB  rule ;  Fineh  y.Egrlof  Wmckobta,  1  P.  W.  zi.  Jurist,  592 ;  and  Pmkot  v.  Wrighi,  2  Haie^ 

278.  120, 128. 

(/)  See  Sam4tro  ▼.  Dthew,  2  Vern.  271 ;        (t)  LaUmgotmrno  coss,  dted  9  BuHstrode, 

Pyt  T.  Gorge^  1  P.  W.  129.    There  may,  per-  236 ;  Touchstone,  67,  4  Per.  8c  D.  233 ;  Jar^ 

haps^  be  some  special  exceptions  to  this  rule,  man  Coovey.  by  Sweet,  t.  248. 
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But  as  the  legal  estate  was  protected  against  the  claims  of  the  creditors 
of  the  trustee,  it  was  equally  just  that  the  equitable  or  trust  estate  should 
be  made  available  to  the  creditors  of  the  person  who  was  entitled  to  such 
equitable  estate;  therefore,  in  those  cases  where  the  judgment  creditor 
had  no  execution  at  law  (a)  against  the  equitable  estate  of  his  debtor,  it 
was  determined  that  he  might  come  into  the  Court  of  Chancery,  and 
claim  there  the  same  satisfaction  as  he  would  have  been  entitled  to  at 
law  had  the  estate  of  his  debtor  been  legal  (6).  *The  rights  and  ^^.^  ^ 
remedies  of  judgment  creditors,  as  before  noticed,  have  been  ma-  *-  ^ 
teriaily  altered  and  extended,  so  as  to  embrace  every  kind  of  equitable 
interest,  by  the  late  act  for  abolishing  arrest  on  mesne  process,  an  ab- 
stract of  which  is  set  out  in  the  former  volume  (c);  but  a  judgment 
creditor,  when  he  comes  to  the  Court  of  Chancery  to  affect  the  equitable 
interest  of  his  debtor  in  freehold  estate,  must  use  the  utmost  diligence 
to  perfect  his  title  at  law,  and  must,  therefore,  first  sue  out  an  elegit,  and 
he  must  state  in  his  bill  that  he  has  done  so  (d). 

The  act  is  a  remedial  one,  and  therefore  ought  to  receive  a  liberal  con- 
struction. The  whole  object  of  the  legislature  was  to  give  creditors  a 
more  efiectual  remedy  against  the  property  of  their  debtors  than  they 
had  under  the  old  law,  in  compensation  for  the  remedy  against  the  per- 
sons of  their  debtors  which  the  act  took  away  from  them  (e). 

The  Court  of  Chancery  will  exercise  its  powers  to  prevent  the  conduct 
of  the  trustee,  whether  actively  or  passively  (f)y  from  prejudicing  the 
cestuis  que  trusty  however  reasonable  their  motive  may  have  been.  Thus, 
as  may  be  observed,  by  way  of  illustration,  in  the  common  case  of  a 
devise  to  trustees  in  trust  to  sell  real  estate,  **  at  such  time  and  in  such 
manner  as  they  shall  think  fit,"  for  payment  of  debts,  the  residue  to  be 
paid  to  certain  persons  named:  though  the  trustees  do  not  sell,  the 
estate  has  been  considered  as  money,  so  as  to  pass  as  money  under  the 
wills  of  any  of  the  legatees  of  the  residue:  '*  else,"  as  it  has  been  said, 
'*  it  would  be  in  the  power  of  the  trustees  to  make  it  land  or  money, 
and  so  to  sive  it  to  whom  they  should  think  fit"  (g).  An  unnecessary 
delay  on  the  part  of  a  trustee  in  the  execution  of  the  trust  will  not  be 
permitted  to  afford  a  benefit  to  himself  or  to  others  (A).  It  is  hardly 
necessaiy  to  add,  that  the  court  will  not  permit  trustees  to  have  such  an 

(a)  Bf  the  Statute  of  Frauds,  29  Car.  II.  c.  Y.  C.  of  England,  9  Sim.  63 ;  and  see  Smith 
3,S  10,  trust  estates  in  lands,  tenements,  recto-     y.  Hvrtty  1  Coll.  C.  C.  531,  705. 

ries,  tithes,  rents,  and   hereditaments  were         («)  Harris  v.  Davison,  15  Sim.  133,  where 

made  assets  at  law  at  the  suit  of  creditors  by  the  V.  C.  of  £.  expounds  the  Idih  sect,  of 

judgment,  statute,  and  recognizances,  follow-  the  act. 

ing  up  the  analogy  between  legal  and  equi-        (/)  V.  int.  aUa,  Hawkina  v.  Chappel,  1  Alk. 

table  estates,  t.  tupra,  vol.  i.  504;   and  see  623 ;  SUwell  v.  Bernard,  6  Yes.  520,  538,  and 

Browne  y.  BloutU,  2  Russ.  &  M.  83 ;  and  Lord  the  cases  there  cited. 

iXflm  y.  PlaJceit,  1  Dow.  &  CI.  320,  as  to        (g)  CoUingwood  v.  WaUii,  1  Eq.  Abr.  396 ; 

this  enactment  and  see  Daveri  v.  Folkes,  2  Eq.  Abr.  396 ; 

(b)  Sir  J.  Leach,  Forth  v.  Duke  of  Norfolk^  Ehain  v.  Elwin,  8  Yes.  554 ;  Gibton  r.  Bott, 
4  Mad.  606,  et  v.  mqtra,  vol.  i.  p.  502.  7  Yes.  94 ;  Walker  v.  Shore,  19  Yes.  392. 

(0  1  &  2  Yict  c.  1 10,  ss.  1 1, 12, 13, 14, 16,  (A)  Diet.  Burgess  v.  Wheate,  1  Eden.  238 ; 

19, 17,  18,  19.     Supra,  vol.  i.  p.  505.  Haviins  v.  Chappell,  ubi  supra;   Gattell  v. 

(<0  Neate  y.  DtiAe  of  Marlbro,  3  M.  &  C.  Harman,  11  Yes.  507  j   Bernard  v.  Montague, 

407, 415,  417,  affirming  the  judgment  of  the  1  Meriv.  433. 

VOL.  n. — 9 
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election  as  to  change  the  property,  unless  it  is  expressly  given  to 
them  (a). 

It  has  been  necessary  to  introduce  some  general  rules  to  avoid  the 
inconvenience  that  might  result  from  the  rights  of  parties  being  made 
r*421  *^PP3i*^i^^Iy  ^o  depend  upon  the  greater  or  less  amount  of  diligence 
^  -'  that  may  be  exercised  by  a  trustee  or  executor,  or  the  greater  or 
less  degree  of  convertibility  of  the  fund.  Thus,  in  the  instance  ^here  a 
testator  directs  that  his  personal  estate,  or  a  portion  of  it  to  a  certain 
amount,  shall  be  got  in  as  soon  as  conveniently  may  be,  and  inrben  col- 
lected the  mass  shall  be  divided  amongst  a  certain  number  of  persons 
named,  or  such  of  them  as  shall  be  living  at  the  time  of  the  distribation, 
unless  some  rule  had  been  adopted  to  apply  to  such  cases,  the  greater 
or  less  diligence  \vhich  the  trustees  might  exercise,  might  have  deter- 
mined ivho  should  be  entitled,  and  the  vesting  of  the  shares  \vould  have 
remained  in  suspense ;  to  avoid  this  uncertainty  the  court,  as  a  rule  of 
convenience,  has  fixed  twelve  months  as  a  reasonable  time  within  which 
the  testator's  assets  might  be  collected  with  reasonable  diligence,  and 
has  taken  that  as  the  period  at  which,  in  such  cases,  the  title  of  the 
legatees  should  be  perfected  (A). 

As  a  general  rule,  where  a  testator  subjects  the  residue  of  his  personal 
estate  to  a  series  of  limitations,  directly  or  by  way  of  trust,  without  any 
particular  directions  as  to  the  investment  or  mode  of  enjoyment,  it  is 
clear  that  such  part  of  the  residue  as  may  be  wearing  out,  so  that  the 
corpus  is  becoming  of  less  value,  must  be  converted  and  put  in  such  a 
state  of  investment  as  to  be  securely  available  for  all  persons  interested 
in  it ;  for  instance,  in  government  perpetual  annuities,  or  upon  mortgage 
of  freehold  estates.  Another  principle  is  that,  if  the  residue  comprises 
property  of  a  reversionary  nature,  that  too  must  be  converted.  The  one 
rule  protects  the  remainder-man,  the  other  protects  the  tenant  for  life  (c). 
If,  indeed,  the  testator  has  expressed  an  intention  that  the  residue,  thou^ 
given  in  trust  for  or  for  the  benefit  of  various  persons  in  succession,  or 
any  part  of  it,  and  though  by  a  gift  in  form  residuary  (c2),  should  remain 
either  absolutely  or  during  a  limited  period  in  the  state  in  which  it  was  at 
r*AX\  ^^^  testator's  death,  that  intention  will  of  course  be  ^carried  out  (e) : 
^      -^    the  question  on  each  particular  is,  whether  there  is  sufficient  to 

(a)  Earldom  v.  Saundert,  Arab.  242  ;  Selby  15  Law  J.  217 ;  V.  C.  K.  Bruce,  PraUm  v. 
T.  Alston^  3  Yes.  341 ;  and  see  Wart  v.  PoU  Melville^  15  Sim.  35;  cases  as  to  Long  Annui- 
hill,  1 1  Yes.  278,  as  to  the  property  of  infants,  ties ;  Bythewood  by  Jarman,  vi.  p.  307 ;  and 
and  tn^a,  title  "  Infantt."  see  Sutherland  v.  Cookt,  1  Coll.  502,  as  to  in- 

(b)  Brooke  v.  Lewit,  6  Mad.  359.  vestment.     The  stat  4  &  5  Will.  IV.  c.  29, 
(r)  The   leading  case   on  this  subject  is    puts  Irish  real  estates  for  the  purpose  of  in- 

Howe  V.  Lord  Dartmouth^  7  Yes.  137.     The  vestment  of  trust  funds  on  the  same  footing 

rule,  said  the  Y.  C.  Wigram,  in  Cafe  v.  BerUy  as  real  estates  in  England;  and  see  Sirknen 

5  Hare,  35,  does  not  proceed  on  the  assump-  v.  Sewell^  1  My.  &  Cr.  15;  and  H^yaU  v. 
tion  that  the  testator  intended  his  property  to  Sharratt^  3  Beav.  498,  as  to  the  nature  of  the 
be  sold;  but  upon  this,  that  the  testator  has  real  estate  to  be  selected. 

intended  the  enjoyment  of  perishable  pro«  (rf)  Bethune  v.  Kennedy^  1  My.  &  C.  117. 
perty  by  different  persons  in  succession ;  and         (e)    See    Caldecot   v.    Caldecot,   ubi   mp.; 

this  the  court  can  only  accomplish  by  means  Daniel  v.   Warren,  2  Yo.  &  Coll.  C.  C.  290; 

of  a  sale;  and  see  Caldecot  v.  Caldecot,  1  Yo.  Sutherland  v.  Cooke,  I  GjU.  498.    In  this  case 

6  Coll.  C.  C.  322;  Jlcock  v.  Sloper,  2  My.  &  the  Y.  C.  K.  Bruce,  aAer  referring  to  the  cir- 
K.  G99,  701-2;  Johnson  v.  Johnton,  x.  Jur.  cumstance  of  some  particulars  being  enume- 
279 ;  Y.  C.  K.  Bruce,  Chambere  v.  Chambers^  rated,  which  does  not  of  itself  prevent  a  be- 
X.  Jur.  32G ;  Y.  C.  of  £.  Jamei  v.  Gammon,  quest  from  being  residuary,  (et  v.  Picktip  v. 
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satisfy  the  mind  of  the  judge  that  the  property  ought  to  be  enjoyed  in 
specie,  if  not  the  rule  as  to  conversion  must  prevail  (a).  Where  the 
residue  is  given  in  succession,  with  a  direction  for  conversion  express 
or  implied,  and  no  special  intention  as  to  the  enjoyment  of  the  interest 
till  the  conversion  is  to  be  collected  from  the  will  (A),  an  important  ques- 
tion frequently  arises  between  the  tenant  for  life  and  remainder-men,  as 
to  the  interest,  or  equivalent  for  interest,  to  be  received  by  the  former, 
and  the  time  from  which  it  is  to  commence,  in  respect  of  unconverted 
residuary  property  given  to  such  different  persons  in  succession.  If  the 
question  were  left  to  depend  upon  the  event — that  is,  if  the  tenant  for 
life  were  to  take  the  interest  of  such  part  as  was  converted  from  the  time 
of  actual  conversion — or  upon  the  convertibility  of  the  property,  great 
uncertainty  would  necessarily  prevail;  accordingly  the  court  has  en- 
deavored to  establish  general  rules,  which  shall  do  justice  to  each  class 
of  claimants.  But  no  precise  and  definite  rule  on  this  subject  can  yet 
be  considered  as  conclusively  settled  (c). 

It  would  seem  that,  where  there  is  a  direction  for  accumulation  until 
tbe  conversion  shall  take  place,  the  accumulation  will  be  limited  to  the 
end  of  one  year,  and  the  tenant  for  life  will  take  from  that  time  the  in- 
terest which  the  fund  would  have  produced  had  it  been  invested  in  Three 
per  Cent.  Consols  at  that  iime{d). 

If  there  be  a  direction  to  convert,  as  opposed  to  an  enjoyment  tn  s^pede^ 
and  interest  is  given  to  the  tenant  for  life  out  of  the  converted  fund,  all 
modern  authority  and  experience  is  against  the  strict  and  literal  inter- 
pretation of  the  will,  which  would  exclude  the  tenant  for  *life  r#j^-i 
irom  any  interest  until  the  actual  conversion  {e).  There  also  the  ^  -' 
end  of  the  year  is  to  be  taken  for  estimating  the  amount  of  capital  upon 
which  interest  is  to  run  (y*).  As  regards  the  interval  between  the  testator's 
death  and  this  constructive  conversion,  according  to  some  of  the  authori- 
ties, the  tenant  for  life  will  be  entitled  to  the  income  which  has  been 
actoally  made  by  the  trust  fund(^).  According  to  others,  he  will  be  en- 
titled to  the  income  of  such  parts  of  the  personal  estate  as  were  at  the 

Muuon,  A  Hare,  624,  and  xi.  Jur.  922,)  said,  (c)  See  Sparling  v.  Parkes,  x.  Jurist,  RolU, 

it  may  be  an  important  oonsideration,  tending  p.  450  b.     See  also  on  this  subject  Seton  oa 

^  cecoDcile  some  of  the  cases,  whether  the  Decrees,  74,  and  1  Jarman  on  Wills,  540,  tt 

gift  of  the  residae  preeedes  or  follows  the  teq. 

eonmeraixon  of  the  particulars,  1  Coll.  501.  (d)  SitweU  v.   Bernard,  6  Ves.  520.     In 

^f^ioif^i^.Ktnntdy^vbitup.;  Collins  v.  CoUinSy  Vickers  v.  Scoti^  3  My.  k  K.  500,  this  prin- 

2  My.  &K.  703;  Pickering  Y.Pickering,  4  My.  ciple  was  applied  to  a  direction  to  convert 

&  Cr.  289;  S.  C^  2  Beav.  31.    Sinqmm  v.  real  estate  into  money;  and  see  1  Hare,  168. 

^i6i,xi.Jar.  992,  V.  CWigram;   Vaughan  (e)    See  Taylor  v.  Clarke,  1  Hare,  167; 

T.  Aid,  1  Phillips,  80;  Cafe  v.  Bent,  6  Hare,  Turner  v.  Newport,  2   Phillips,  16,  18;  but 

3^'    "  In  modern  cases,  circumstances,  ap<  there  the  interest  was  computed  from  the  end 

pventty  trifling,  have  been  held  sufficient  to  of  the  year,  not  from  the  death, 

entitle  a  tenant  for  life  to  the  enjoyment  in  (/)  See  int.  al.  Turner  v.  Newport,  on  ap- 

■Pecieof  the  residue  for  his  Ufe."    Diet.  5  peal,  2  Phillips,  14,  18;  Mehrten  v.  JndreiU^ 

Hare,  77.  3  Beavan,  78. 

(«)  Cafe  V.  BeiU,  5  Hare,  33-34.  (g)  Douglas  v.   Congreve,  1   Keen,  428 ; 

Q)  See  Madae  v.  Madae,  5  Hare,  76.    If  Angerstein  v.  Martin,  Lord  Eldon,  1  Turn, 

the  tenator  uses  words  which  express   no  &  R.  232 ;   1  Keen,  427  ;   but   see  1  Yo.  & 

more  than  the  law  would  direct  or  imply  Coll.  C.  C.  318,  and  1  Hare,  172,  as  to  this 

without  them,  they  will  not  take  a  case  out  case.     Sparling  v.  Parkes,  x.  Jur.  448,  450, 

of  the  ordinary  rule,  1  Yo.  &   Coll.  C.  C.  M.  R.,  was  decided  in  llie  particular  expree* 

322-3.  sions. 
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testator's  deatb,  and  bare  remained  in  a  state  of  imrestment  which  ought 
to  be  recognized  and  continued ;  and  as  regards  those  parts  of  the  per* 
sonal  estate  which  neither  were  at  the  testator's  deatii,  nor  have  since 
been  in  a  proper  state  of  inTestment,  the  tenant  for  life  will  hare  interest 
at  4  per  cent,  on  the  ralae  to  be  set  on  such  propertj  at  the  end  of  the 
year  (a).  But,  according  to  other  authorities,  the  tenant  for  life  will  be 
entitled  only  to  interest  from  the  testator's  death,  equivalent  to  the  divi- 
dends which  would  have  arisen  on  an  investment  of  the  whole  of  the 
residuary  property  in  Three  per  Cent.  Consols  at  the  end  of  one  year(fr}. 

Where  a  testator  dies  leaving  property  and  a  family  in  a  foreign 
country  (as  in  India),  it  is  not  the  duty  of  the  executor  or  trustee  to  send 
it  to  tlus  country,  to  be  invested  in  the  funds;  the  tenant  for  life  is  en- 
titled to  the  amount  of  interest  actually  made ;  but  when  the  parties  come 
to  this  country,  then  the  property  must  be  brought  here  and  invested, 
though  to  the  prejudice  of  the  widow  or  other  tenant  for  life(c). 

If  there  be  an  express  trust  created  for  a  particular  purpose,  as  for  the 
T*d^l  erection  of  a  mansion-house,  or  the  like,  according  to  a  plan  to  be 
*-  ^  ^approved  of  by  the  trustees,  with  the  assent  of  whoever  may  be 
tenant  for  life,  such  a  trust,  if  left  to  be  performed  strictly  according  to 
the  letter,  might  become  indefinitely  postponed,  or  even  rendered  abortive 
by  reason  of  infancy  or  other  circumstances  not  provided  for,  or  a  per- 
verse refusal.  In  such  cases,  if  the  consent  be  refused,  or  for  any  reason 
cannot  be  obtained,  the  Court  of  Chancery  will  not  aUow  the  express, 
clear,  declared  intent  from  being  carried  into  execution  on  that  account, 
but  will,  as  a  matter  of  course,  refer  it  to  the  Master  to  approve  a  plan, 
according  to  the  directions  of  the  will  ((f):  numerous  similar  instances 
might  be  produced  where  the  court  has  caused  the  main  intent,  namely, 
the  trust,  to  be  performed  where  the  qualifications  intended  to  secure  its 
due  performance  have  in  fact  presented  obstacles  to  its  being  performed 
at  all. 


It  is  obvious  that,  however  proper  it  may  be  to  restrict  the  powers  of 
the  trustee  where  any  acts  on  his  part  might  prejudice  the  cesiins  que 
trusty  yet  the  trustee  must  be  allowed  the  free  exercise  of  all  such  powers 
and  authorities  as  are  essential  4o  the  execution  of  the  trust  reposed,  in 
the  manner  in  which  that  trust  is  to  be  performed.  Whether  in  the  case 
of  a  permanent  trust  the  trustee  is  to  have  the  Possession  or  Management 
of  the  estate,  or  whether  the  tenant  for  life  or  other  person  having  a 


(a)  Caldeeoi  v.  CaUecot,  1  Yo.  &  Coll.  C.  C. 
324 ;  Gibton  v.  Bott,  7  Yes.  89.  In  Sutherland 
Y.  Cooke,  2  Coll.  505,  the  Vice-Chancellor 
Knight  Bruce  said,  a  will  may  be  so  framed 
as  to  make  it  the  duty  of  the  court  to  consider 
the  property  as  laid  out  in  the  Three  per  Cents.  ; 
but  where  there  is  no  specific  direction  for 
conversion,  and  by  innocent  mistake  the  pro- 
perty has  been  left  upon  the  original  security, 
his  honor  thought  it  competent  to  the  court 
Id  allow  interest  at  4  per  cent  on  the  value, 
at  the  end  of  one  year  from  the  death  of  the 
testator,  computed  from  the  testator's  death. 

(6)  Dimea  r.  ScoUf  before  Lord  Giflbrd,and 


Lord  Lyndhnrst,  on  appeal,  4  Rnssell,  209 ; 
followed  by  the  Vice  Chancellor  Wigram, 
Taylor  v.  Clarke,  1  Hare,  175;  MiBt  v.  M3bf 
7  Sim.  501.  The  subsequent  case  of  Maddt 
▼.  Mackie,  5  Hare,  70,  was  decided  on  its 
own  circumstances.  It  will  be  observed  thai 
IHmei  v.  ScoUj  and  Douglas  t.  Ctm^eixe,  can* 
not  stand  together,  1  Hare,  172.  See  the 
result  which  the  learned  editor  of  the  last 
edition  of  Roper  on  Legates  has  deduced 
from  these  cases,  p.  1335. 

(c)  BMmd  T.  Hughes,  16   Yes.  114;  3 
Mer.  685. 

(d)  Lombt  T.  StoughtoHt  12  Simons,  315. 
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partial  interest  is  to  be  let  into  Possession,  must  depend  upon  the  word- 
ing of  each  particular  will.  There  may  be  cases  in  which  it  may  be 
plain,  from  the  expressions  of  the  will,  that  the  testator  did  not  intend 
the  property  to  remain  under  the  personal  management  of  the  trustees. 
There  may  be  cases  in  which  it  may  be  plain,  from  the  nature  of  the 
property,  that  the  testator  could  not  mean  to  exclude  the  cestui  que  trust 
for  life  from  the  personal  possession  of  the  property,  as  in  the  case  of  a 
family  residence.  There  may  be  very  special  cases  in  which  the  Court 
of  Chancery  would  deliver  the  possession  of  the  property  to  the  cestui  que 
trust  for  life,  although  the  testator  may  have  so  expressed  himself  that 
his  intention  appears  to  be  that  it  should  remain  with  the  trustees ;  for 
instance,  where  the  personal  occupation  of  the  trust  property  would  be 
beneficial  to  the  cestui  que  trust:  there  the  court,  in  letting  him  into  pos- 
session, at  the  same  time  taking  means  to  secure  the  due  protection  of 
the  property  for  the  benefit  of  those  in  remainder,  would  in  substance  be 
performing  the  trust  according  to  the  intention  of  the  testator.  But  if 
the  testator,  when  there  are  no  special  circumstances,  has  ^thought  r»^/^-i 
fit  to  place  his  property  in  the  hands  of  trustees  and  out  of  the  ^  ■' 
management  of  the  cestui  que  trust  for  life,  the  court  has  no  authority  to 
revoke  the  will ;  more  especially  when  it  is  a  Jeme  covert  who  is  entitled, 
as  it  is  essential  to  her  interest  that  the  trustee  should  have  the  receipt  of 
the  rents  and  management  of  the  estates  (a).  If  the  trustee  be  guilty  of 
misconduct^  the  court  has  it  in  its  power  to  appoint  a  receiver  or  manager 
of  its  own. 

As  it  is  one  of  the  primary  duties  of  a  trustee  of  a  permanent  subsist- 
ing trust  to  maintain  and  defend  all  such  actions  at  law  as  are  requisite 
for  the  assertion  or  protection  of  the  title  to  the  trust  property  (6),  and  to 
protect  the  rights  and  interests  of  all  the  parties  beneficially  interested, 
it  is  obvious  that  he  ought  to  have  the  muniments  of  title  in  his  posses- 
sion(c^.  It  will  be  a  breach  of  his  duty  if,  where  there  is  a  trust  to  per- 
form, ne  willingly  suffer  the  title  deeds  or  muniments  relating  to  the  trust 
property  to  go  out  of  his  possession  {d).  He  may  even  be  answerable  to 
third  persons  if  he  is  instrumental  directly,  or  by  such  culpable  negligence 
as  is  equivalent  to  fraud,  in  a  fraudulent  use  being  made  of  the  deeds  to 
the  detriment  of  such  third  persons  (6). 

But  where  the  trustees  have  for  a  long  time  acquiesced  in  the  title 
deeds  remaining  in  the  possession  of  the  equitable  tenant  for  life,  and  the 
trustees  do  not  show  any  case  requiring  active  interference  on  their  part, 
the  rule  is  not  so  positive  as  to  the  right  of  the  trustees,  that  they  will  be 
permitted  to  proceed  at  law  for  their  recovery  (y).     In  cases  where  there 


(a)  Sir  J.  Leech,  Tidd  v.  lAster,  6  Mad. 
432-3.  In  Naylor  v.  JmUt,  1  K  &  M.  503. 
Sir  J.  Leach  sanctioned  a  letting  for  ten  years, 
hf  tmsiees  who  bad  active  duties  to  perforrn 
in  the  application  of  the  rents — a  legal  tenant 
ibr  life,  subject  to  a  charge,  on  paying  into 
oonn  sufficient  to  answer  the  charges,  may  be 
let  into  poaaoasion ;  Biake  y.  Bunbury,  1  Yes. 
J.  lW-5. 

(6)  V.  rnqn-a,  toI.  i.  pp.  448,  496-7. 


(c)  The  general  rule  at  law  is,  that  the 
title  deeds  belong  to  the  legal  owner ;  Goode 
V.  Burton^  xi.  Jurist  (Excheq.),  851 ;  tlie  legal 
owner  has  to  defend  his  possession  himself; 
and  see  Hill  on  Trustees,  p.  259,  n.  (/)  & 

(d)  See  Meux  y.  Bed,  1  Hare,  95,  98, 

le)  See  Evant  y.  Becknelly  6  Yes.  174, 188, 
190,  191-2. 
(/)  Denton  y.  Denton,  viii.  Jur.  388. 
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is  any  difficulty  or  danger  as  regards  the  title  deeds  of  a  trust  estate,  or 
the  securities  of  a  trust  fund,  the  court  has  it  in  its  power  to  provide  for 
every  such  emergency  by  ordering  the  deeds  or  the  securities  to  be  de- 
posited in  court  (a). 

A  trustee  of  a  trust  fund  is  entitled  to  have  bis  accounts  examined  and 
to  have  a  settlement  of  them.  He  is  bound  to  give  accounts  if  demanded, 
r*4.71  '^^^  g^^^^g  ^^  accounts  he  is  entitled,  to  use  a  familiar  *phrase, 
■•  '■to  have  them  wound  up.  If  the  party  to  receive  is  satisfied  npon 
the  account  sent  in,  that  nothing  more  is  coming  to  him,  he  ought  to  close 
the  account  and  give  an  acknowledgment,  which  shall  be  equivalent  to  a 
release,  though  the  trustee  is  not  entitled  to  demand  a  release  under  seal  (6): 
on  the  other  hand,  if  the  cestui  que  trust  is  dissatisfied  with  the  accounts, 
he  ought  to  require  to  have  the  accounts  taken :  he  is  not  at  liberty  to  do 
neither,  and  keep  a  Chancery  suit  hanging  for  an  indefinite  time  over  the 
head  of  the  trustee  (c). 

A  person  employed  by  trustees  as  a  mere  agent  will  not,  as  a  general 
rule,  be  accountable  to  the  cestuis  que  trust  {d).  His  duty  is  to  hand 
over  the  moneys  he  receives  to  his  principal,  and,  even  if  he  is  aware 
that  the  trustees  are  misapplying  the  fund,  still  he  will  not  be  responsible 
for  paying  to  his  principals  moneys  placed  in  his  hands  for  the  purpose 
of  being  remitted  to  them  (c) ;  but  if  a  person  is  substituted  as  trustee, 
and  employs  the  trust  moneys  for  his  own  benefit,  accounting  to  nobody, 
he  is  liable  to  account  to  the  cestuis  que  trust. 

When  all  the  duties  of  a  trustee,  as  trustee,  are  at  an  end,  and  he  has 
no  notice  of  any  disposition  or  incumbrances  made  by  the  cestui  que  trusty 
he  must,  on  demand,  and  on  its  being  clearly  and  satisfactorily  shown  to 
him  (f)  by  the  cestui  que  trust  that  the  trusts  are  at  an  end,  convey  the 
legal  estate  to  his  cestuis  que  trusty  at  the  peril  in  case  of  refusal  in  a  plain 
case  of  being  visited  with  the  costs  of  any  suit  which  may  be  instituted 
against  him  to  compel  him  to  convey,  if  he  acts  from  caprice  or  ob- 
stinacy, or  if  his  objections  are  captious,  or  he  insists  upon  unfounded 
claims  (g).  However,  where  on  his  refusal  he  acts  bond  fide  and  tinder 
advice  he  will  not  be  visited  with  costs  (A).  In  cases  of  real  doubt  or 
difficulty,  a  trustee,  before  he  parts  with  his  estate,  is  fully  justified  in 
requiring  an  indemnity  from  his  cestuis  que  trust  (t),  or  in  seeking  the 

(a)  See  Denton  v.  Dcti/on,  tt6t  it^a ;  Jonet        (d)  Keane  y.  RobarUy  4  Mad.  356 ;  2>inmt 

T.  Jona^  3  Bro.  80.  v.  SpwUng^  1  Russ.  &  M.  64 ;  and  see  JPykr 

(6)  Fuiton  V.  Gilmore,  Rolls,  15  Feb.  1845 ;  v.  Fyltr,  3  Bee  v.  556. 
Hill  on  Trustees,  605 ;  Chadtmek  v.  Heatley,         (e)  Myler  v.  FitzpcUrick,  6  Mad.  360. 
2  Collier,  137;  it  may  be  reasonable  to  ask         (/)  See  Holford  y.  Phippiy  3  Bcnv.  440^1, 
for  it,  but  he  cannot  compel  his  cesfutgiiefnot         (g)   WHUm  v.  HitcoXy  4   My.  &  Cr.   202- 

to  give  a  release,  ibid.  Jonet  v.  Lewit,  1  Cox,  199;  Goodaon  ▼.  Eih' 

(e)   Chadwick  v.  Heatky,  2  toll.  137.    The  ton,  3  Russ.  58S-9 ;  Taylor  v.  Glanvilie,  3  Mad. 

plaintiff  in  this  case  having  elected  to  take  178,  Sir  J.  Leach;    Hampafdn  ▼.  Bradiey^  Q 

the  sum  offered,  the  decree  directed  that  it  Coll.  40,  41 ;  Thorby  v.  Yeats,  1  Y.  &  Coll.  CL 

should  be  received  in  full  of  all  demands,  C.  438;  Penfbld  v.  Bouch,4  Hare,  272,  rather 

and  that  the  defendant,  the  trustee,  should  a  harsh  decision. 

have  his  full  costs;   he  had  required  a  re-         (A)  Angier  v.  StOMnard,  3  My.  &  K.  566. 
lease,  the  plaintiff  had  offered  a  simple  re-         (i)  Curteia  v.  Candler,  6  Mad.  123 ;   aod 

ceipt,  so  as  to  leave  the  account  open.  see  Goodion  v.  EUixnj  3  Russ.  583. 
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directioDS  and  indemnity  of  the  court  (a).  *In  case  of  refusal  by  a  r«40-| 
trustee,  without  reason,  to  convey,  the  parties  interested  may  ^  -' 
apply  by  petition,  under  Sir  E.  Sugden's  act,  11  Geo.  IV,,  and  1  Will, 
IV.  c.  60,  for  the  appointment  of  a  person  to  convey  in  the  place  of  the 
trustee  (6). 

As  between  the  cestui  que  trust  and  trustee,  unless  the  trustee  be  such 
by  implication  or  construction  of  law  only,  the  Statute  of  Limitations 
does  Dot  apply;  the  trustee  can  only  discharge  himself  by  accounting  to 
bis  cestuis  que  trust  in  such  a  manner  as  the  court  shall  consider  that  he 
ought  to  have  done  (c).  It  may  be  observed  that,  if  a  legacy  is  trans- 
ferred to  one  of  several  executors  as  trustee,  and  he  assents  to  it,  it  ceases 
to  be  a  legacy  and  becomes  a  trust  fund;  and  if  the  legacy  turns  out  to 
be  invested  in  an  unauthorized  security,  the  trustee  or  his  estate  is 
seTerally  liable  as  for  a  breach  of  trust  {d) ;  and  where  a  legacy  is  so  set 
apart  and  appropriated  to  the  payment  of  a  legacy,  whether  it  be  held 
by  all  or  one,  and  a  breach  of  trust  is  committed,  the  Statute  of  Limi- 
tations (e)  does  not  apply  to  such  a  case ;  it  is  an  express  trust  within 
the  exception  in  the  statute  {/). 

The  rules  relating  to  the  conduct  of  trustees  in  the  execution  of  their 
trust,  aad  their  liabilities  according  to  the  doctrines  of  the  Court  of  Chan- 
cy, will  be  the  subject  of  a  distinct  section ;  but  it  may  be  here  observed, 
that  Lord  Hardwicke  declared  that,  if  there  is  no  mala  fides^  nothing 
wilful  in  the  conduct  of  the  trustee,  the  court  will  always  favor  him ;  for 
as  a  trust  is  an  office  necessary  in  the  concerns  between  man  and  man, 
said  that  eminent  judge,  and  which,  if  faithfully  discharged,  is  attended 
with  DO  small  degree  of  trouble  and  anxiety,  it  is  an  act  of  great  kind- 
ness in  any  one  to  accept  it :  to  add  hazard  or  risk  to  that  trouble,  and 
to  subject  a  trustee  to  losses  which  he  could  not  foresee,  and  consequently 
could  not  prevent,  would  be  a  manifest  hardship,  and  would  be  deterring 
ereryone  from  accepting  so  necessary  an  office  (g).  How  far  this  kindly 
feeling  towards  trustees  has  been  acted  upon,  will  appear  in  the  section 
above  referred  to. 

*It  is  impossible  ever  to  pronounce  that  a  trustee  or  executor,  r»4Q-i 
whatever  precautions  he  may  have  taken,  is  safe  from  personal  ^  -' 
risk,  unless  he  has  acted  in  the  execution  of  the  trust  under  the  directions 

(a)  Formerly  one   great  source  of  hazard  17  Ves.  100.     As  to  the  doctrine  before  the 

to  trustees  for  preserving  contingent  remain-  statute,  see  Cholnumdeley  v.  Clwiwi^  2  Jac.  & 

'Ifira.was  their  being   required   to  join  in  W.  176. 

<lMro]ring  the  contingent  remainders ;   see  {d)  AUomty-Gtn.  ▼.  ^gham^  2  To.  &  Coll. 

iW^  V.  Waittn,  16  Ves.  302-312 ;  fiwooe  v.  C.  C  644. 

P«rteii,  1  Ves.  &  B.  485, 1  Ball  &  B.  59,  A  v.  U)  Supra,  vol.  i.  pp.  602-3. 

»/i'B ;  TntgUetto preserve  contingent  remainders.  (/)  Philippo  v.  Munning^  2  My.  &  Cr.  309 ; 

^  the  assignment  of  the  legal  estate  by  the  Dinadale  v.  Dudding,  X  Yo.  &  CoU.  C.  C.  270 ; 

^nistee  see  Hill  oa  Trustees,  266-7,  et  uq.,  and  see,  on  the  subject  of  change  of  charac* 

307,  et  ie^^  where   the  authorities  are  col-  ter,  Bond  v.  Crrahamy  1  Hare,  485. 

iected.  (g)  Lord   Hardwicke,  Knight  v.  Earl  of 

ih)Y.iiU.9l.Prtndergeuiv.Eyre,lL\oyd  Pltfmouthy  I   Diet.  126;   S.  C.  3   Atk.  480. 

>>h1  G.  11 ;  Robineon  v.  Woody  5  Bear.  268 ;  Lord  Hardwicke,  in  that  case,  applied  the 

^od  Hill  on  Trustees,  268.  same  doctrine  to  a  receiver,  who  had  remitted 

(c)  Wedderbum  v.  Wedderbum,  4  My.  &  moneys  to  a  person  who  had  failed :  he  was 

Cr.  S3;  2  Keen,  722 ;  and  see  Totonthend  v.  the  substitute  of  the  trustees. 
TowuheHd,  1  Bro.  554;  Beckford  v.  Wade^ 
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of  the  Court  of  Chancery  (a);  but  an  act  has  lately  been  passed  for  the 
purpose  of  securing  an  indemnity  to  trustees  in  certain  cases  by  a  more 
simple  and  less  expensive  process  than  a  bill.  The  act  is  entitled  ^^  An 
Act  for  better  securing  Trust  Funds,  and  for  the  Relief  of  Trustees  (6)-" 

By  this  act  it  is  enacted,  that  all  trustees,  executors,  administrators, 
or  other  persons,  having  in  their  hands  any  moneys  belonging  to  any 
trust  whatsoever,  or  the  major  part  of  them,  shall  be  at  liberty,  on  filing 
an  affidavit  shortly  describing  the  instrument  creating  the  trust,  accord- 
ing to  the  best  of  their  knowledge  and  belief,  to  pay  the  same,  with  the 
privity  of  the  accountant-general  of  the  High  Court  of  Chancery,  into 
the  Bank  of  England,  to  the  account  of  such  accountant-general  in  the 
matter  of  the  particular  trust  (describing  the  same  by  the  names  of  the 
parties,  as  accurately  as  may  be,  for  the  purpose  of  distinguishing  it), 
in  trust  to  attend  the  orders  of  the  said  court ;  and  that  all  trustees  or 
other  persons  having  any  annuities  or  stocks  standing  in  their  names  in 
the  books  of  the  Governor  and  Company  of  the  Bank  of  England,  or  of 
the  East  India  Company,  or  South  Sea  Company,  or  any  government  or 
parliamentary  securities  standing  in  their  names,  or  in  the  names  of  any 
deceased  persons  of  whom  they  shall  be  personal  representatives,  upon 
any  trusts  whatsoever,  or  the  major  part  of  them,  shall  be  at  liberty  to 
transfer  or  deposit  such  stocks  or  securities  into  or  in  the  name  of  the 
said  accountant-general,  with  his  privity,  in  the  matter  of  the  particular 
trust  (describing  the  same  as  aforesaid),  in  trust  to  attend  the  orders  of 
the  said  court ;  and  in  every  such  case  the  receipt  of  one  of  the  cashiers 
of  the  said  bank  for  the  money  so  paid,  or,  in  the  case  of  stocks  or  se- 
curities, the  certificate  of  the  proper  officer,  of  the  transfer  or  deposit  of 
such  stock  or  securities,  shall  be  a  sufficient  discharge  to  such  trustees 
or  other  persons  for  the  money  so  paid,  or  the  stocks  or  securities  so 
transferred  or  deposited. 

And,  that  such  orders  as  shall  seem  fit  shall  be  from  time  to  time 
made  by  the  High  Court  of  Chancery  in  respect  of  the  trust  moneys, 
stocks,  or  securities  so  paid  in,  transferred,  and  deposited  as  aforesaid, 
and  for  the  investment  and  payment  of  any  such  moneys,  or  of  any  divi- 
dends or  interest  on  any  such  stocks  or  securities,  and  for  the  transfer 
r*501  ^^^  delivery  out  of  any  such  stocks  and  securities,  and  for  *the 
*-  ^  administration  of  any  such  trusts  generally,  upon  a  petition  to  be 
presented  in  a  summary  way  to  the  Lord  Chancellor  or  the  Master  of 
the  Rolls,  without  bill,  by  such  party  or  parties,  as  to  the  court  shall 
appear  to  be  competent  and  necessary  in  that  behalf,  and  service  of  such 
petition  shall  be  made  upon  such  person  or  persons  as  the  court  shall 
see  fit  and  direct;  and  every  order  made  upon  such  petition  shall  hare 
the  same  authority  and  effect,  and  shall  be  enforced  and  subject  to  re- 
hearing and  appeal,  in  the  same  manner  as  if  the  same  had  been  made 
in  a  suit  regularly  instituted  in  the  court ;  and  if  it  shall  appear  that  any 
such  trust  funds  cannot  be  safely  distributed  without  the  institution  o{ 
one  or  more  suit  or  suits,  the  Lord  Chancellor  or  Master  of  the  Rolls  may 
direct  any  such  suit  or  suits  to  be  instituted. 

(a)  See  paiticalarly  KnatchbuU  v.  Feam-        (6)  10  &  11  Vict  c  96. 
head,  3  My,  &  Cr.  122. 
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This  act,  it  will  be  seen^  is  confined  to  giving  the  trustee,  executor, 
or  other  person  a  release  for  what  he  may  pay  or  transfer  into  court. 
Where  there  is  a  definite  trust  fund,  and  the  trustees  find  a  difficulty  in 
administering  it  with  safety,  owing  to  conflicting  claims,  the  act  will 
afford  to  the  trustees  a  ready  mode  of  ridding  themselves  of  responsibility. 
Ko  doubt  it  will  often  happen  that  the  parties  interested  will  be  content 
to  take  the  sum  so  paid  into  court  without  any  judicial  investigation  as 
to  the  accuracy  of  the  amount.  But  if  there  should  be  infants  or  married 
^men  concerned,  or  any  parties  should  require  that  the  trustees  should 
pass  their  accounts,  the  trustees  will  still  be  liable  to  a  suit,  and  by  pay- 
ing the  money  into  court  they  will  deprive  themselves  of  the  means  of 
reimbursing  themselves  any  expenses  they  may  incur.  If  the  fund  be 
part  of  a  testator's  estate,  there  must  still  be  the  necessary  inquiries  as 
to  debts  and  the  like,  which  must  be  prosecuted  in  the  usual  course. 
Mach  yet  remains  to  be  done,  particularly  as  regards  proceedings  in  the 
Masters'  offices,  to  prevent  estates  being  exhausted  in  ascertaining  how 
they  are  to  be  distributed :  this  act  has,  however,  established  this  import- 
ant principle,  that  notwithstanding  what  has  been  urged  as  to  the  im- 
possibility of  bringing  the  necessary  parties  before  the  court  in  cases  of 
trust  without  a  bill,  it  has  been  considered  by  the  highest  authority  that 
there  is  at  least  one  class  of  cases  where  such  a  proceeding  may  be  dis- 
pensed with. 
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•Section  IV. — General  View  of  the  Bights  and  Interests  of  the 
Cestui  que  Trust — What  ^cts  mil  constitute  another  Cestui  que 
Trust  of  Property, 

^ery  Cestui  que  Trust  entitled  to  Aid  of  the  Court  to  avail  himself  of  the  Trust, 

The  Court  ww,  execute  ihe  Trusty  if  by  any  possibility  it  can, 

Sut  to  induce  the  Court  to  interfere^  there  must  be  a  constituted  Trust, 

Or  if  it  rest  in  fieri,  a  valuable,  or  at  least  meritorious  Consideration, 

^^Mt  is  a  constituted  Trust, 

General  Rule. 

Inteocahle  Trust  of  personal  Chattels, 

(hner  may  constitute  himself  or  the  Possessor  Trustee,  without  any  Transfer, 

'The  Documents  on  which  £x  parte  Pye,  18  Yes.  u>as  decided,  note, 

Thorpe  v,  Owen,  5  Beav. 
irecoedble  Trust  of  Chose  in  Action, 

Petre  v,  Espinasse, 

GoUmson  v.  Patrick, 

Beatson  v,  Beatson, 

Meek  v,  Kettlewell. 
A  dearly  ejqjressed  LUention  not  always  sufficient  to  create  a  Trust, 
Svk  that  a  defective  Conveyance  without  valuable  Consideration,  wiU  not  be  aided — 

Locus  Pcemtentice, 
Apparent  Exception  to  the  Bule  ihat  a  constituted  Trust  is  binding,  in  ihe  instance  of 

idluntary  Assignments  for  Creditors: 
J^cpendent  to  some  extent  on  Doctrine  as  to  Mandate, 
Lord  Cottenham's  ExpositUm  of  the  Doctrine, 
Whether  Notice  being  formally  sent  to  ihe  Creditor  makes  a  Difference, 

Evert  actual  cestui  que  trusty  whether  a  volunteer  or  not — that  is,  be 
the  limitation  under  which  he  claims  with  or  without  consideration — has 
always  been  considered  as  entitled  to  the  aid  of  the  Court  of  Chancery 
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in  order  to  avail  himself  of  the  benefit  of  a  constituted  trust  (a).  If  the 
trust  can  by  any  possibility  be  executed  by  the  court,  the  non-execution 
by  the  trustees  shall  not  prejudice  the  cestui  que  trusty  even  though  the 
trust  be  to  a  great  extent  discretionary,  depending  from  the  nature  of  the 
trust  upon  the  opinion  of  the  trustees  as  to  the  merits  of  the  persons  vrho 
are  the  objects (6).  Nor  is  it  necessary  that  there  should  actually  be  a 
r*'S21  *^"stee.  If  there  be  plainly  a  trust  created,  and  *from  any  cir- 
'-  ■'  cumstance  (as  the  trustee  declining  to  act,  or  being  incapable  of 
acting,  or  any  other  cause)  the  exercise  of  the  trust  by  the  party  intended 
to  be  intrusted  with  its  execution  becomes  impracticable,  the  want  or 
failure  of  a  trustee  will  be  supplied  by  the  court (c);  and  the  conrt  vrill 
take  upon  itself  to  execute  a  trust,  whatever  difficulties  or  apparent  im* 
practicabilities  may  stand  in  the  way(d),  provided  it  can  be  ascertained 
what  the  intended  trust  is.  But  to  induce  the  court  so  to  interfere,  there 
must  be  a  trust  completely  and  eiTectually  constituted ;  or  if  it  rest  in 
contract,  or  in  fieriy  that  is,  if  it  be  imperfect,  there  must  be  a  valuable 
or  at  least  a  meritorious  consideration;  nothing  less  will  do(e).  The 
consideration  of  marriage  is  one  of  the  highest  considerations  in  the  vie\r 
of  the  court,  and  has  always  been  held  to  be  sufficient  to  support  any 
settlement ;  in  a  case  before  Sir  William  Grant,  a  stockbroker,  greatly 
indebted,  married  his  mistress  and  settled  his  property  on  her,  falsely 
reciting  that  it  was  hers ;  the  settlement  was  supported  even  against  his 
creditors  (y). 

To  determine  what  is  a  Constituted  Trust  is  often  a  matter  of  great 
difficulty.  As  a  general  rule,  where  there  is  a  plain  intention  to  create 
a  definite  trust  of  property,  real  or  personal,  legal  or  equitable,  and 
every  thing  is  done  that  can  be  required  to  complete  the  transaction  (^) 
on  the  part  of  the  donor,  the  trust,  though  voluntary,  is  constituted  and 
is  binding  upon  the  donor  and  all  claiming  under  him  (A).  The  simplest 
case  is  where  a  person  actually  conveys,  assigns,  or  transfers  property 
of  which  he  is  the  owner,  and  declares  the  trusts  upon  which  the  assignee 
is  to  hold  the  property ;  there  an  irrevocable  trust  is  created,  even  with- 
out any  communication  to  the  donor  (t). 

(o)  Sir  J.  Jekyll,  Lechmere  v.  Lord  CarKak,  Puherto/t  v.  Puhertoft,  18  Ves.  84 ;  2  R.  &  M. 

3  P.  W.  222;  Vernon  v.  Vemcm,  2  P.  W.  595;  253,  2  M.  &  K.  453.     Id  Wright  v.   Wright, 

JutUn  v.   Taylor y  Amb.   376;    CoUinson  v.  1  Ves.  412,  Lord   Hardwicke   speaks  of  a 

Patricky  2  Keerif  134.  valuable  oonsideratioo  ia  the  second  degree 

(6)  Richardton  y.  CheqmuMy  7  Bro.  P.  C.  — namely,  a  provision  for  younger  children, 

318;   Brown  v.  IRggt^  5  Yes.  505;  Edwcarda  which  appears  to  be  the  same  as  that  ivhich 

V.  Freeman^  2  P.  W.  437.  Lord  Thurlow  designates  a  meritorious  cgo- 

(c)  See  vol.  i.  pp.  501,  508;  EUiaon  v.  El-  sideration. 

fiscm,  6  Yes.  663;  Jltomey-Gtn.  v.  Stephen*,  3  (/)  Conxion  v.  CoUent,  17  Yes.  263,  271, 

M.  &  K.  347.    ^  If  a  man  devise  to  bis  heir,  273. 

upon  condition  to  be  sold,  the  condition  to  (g)  "  If  the  act  is  completed,  tlioiigh  voluo* 

be  void;  it  shall  be  a  trust  in  tlie  heir  to  tary,  the  court  will  act  upon  it;''   Kldon,  C. 

flell."— Com.  Dig.  Chano.  4  W.  2,  p.  718.    A  18  Yes.  140 ;  Wheatley  v.  fWr,  1  Keen,  558; 

devise  to  an  heir  is  now  effectual,  1  Yict  c.  and  see  Lord  Cottenham's  Observations  in 

26.  Fortesau  v.  Bamett,  1  My.&  Cr.  239. 

id)  Pienon  v.  Garnet,  2  Bro.  46,  per  Lord  {h)  Lord  Eldon,  ElHton  v.  EIIuok,  6  Ves. 

Kenyon;    see  Broum  v.  IBggi,  5  Yes.  505,  662;  Pvhertoft  v.  Ptihertoft,  18  Yes.  9&>9. 

above.  (i)  In  BiUy.  Cureton^  2  My.  Sc  K.  503,  a 

(e)   Lord  Thurlow,  Cohnan  v.  Sarrel,  1  Ves.  single  woman,  not  immediately  oontemplatiog 

J.  55 ;  and  see  EUiton  y.  EUiaon,  6  Yes.  662 ;  marriage,  transferred  a  sum  of  stock  to  tms- 
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•As  regards  personal  estate,  where  'writing  is  not  necessary,  r#co-i 
declarations  made  previously  to  the  act  of  transfer,  or  contem-  ^  •' 
poraneously  with  it  and  relating  to  it,  are  of  the  greatest  value,  and  a 
trast  once  constituted  by  such  declarations  cannot  be  changed  by  the 
party,  nor  will  it  be  affected  by  any  declarations  at  subsequent  periods  (a). 
Indeed  a  trust  which  is  once  efifectually  created,  whether  by  a  formal 
instrument,  or  by  parol  where  a  parol  declaration  alone  is  sufficient, 
cannot  be  revoked  (6). 

It  is  not  necessary  that  there  should  be  any  transfer  of  property  accom- 
panying the  declaration  of  trust,  whether  the  fund  be  in  the  possession  of 
the  donor  or  of  another;  the  property  may  still  remain  as  it  was,  and  the 
donor  may  constitute  himself  or  the  possessor  trustee  of  the  fund  (c) ;  and 
in  such  case  it  is  not  necessary  that  the  donor  should  expressly  declare 
himself  to  be  trustee ;  if  he  do  any  acts  in  relation  to  property  to  which 
he  is  legally  entitled,  though  without  reference'  to  the  creation  of  a 
trust,  from  which  it  clearly  appears  that  he  considered  that  the  property, 
though  legally  vested  in  him,  had  ceased  to  be  his  and  had  become  the 
property  of  another,  those  acts  may  amount  to  a  sufficient  declaration 
that  the  donor  holds  the  property  in  trust  so  as  to  be  binding  upon  him(d) 

tees  and  declared  the  trusts  to  be  for  herself  was  also  a  contemporaneous  entry  in  that 

for  life,  remainder  to  her  children,  if  any,  case. 

remain<Ier  to  her  next  of  kin;  having  af\er-  (6)  KUpin  v.  Kilpin^  1  My.  &  K.  531;  jid' 

wards,  wliilst  yet  single,  become  embarrassed,  Kr^ton  v.  Catifif  3  Atk.  151. 

she  sought  to  revoke  it,  but  it  was  held  to  be  (c)  See  the  diet,  of  Lord  Eldon,  Ex  parte 

biading  upon  her.  Pye^  IS  Ves.  139-40.    In  Stapilton  v.  ^apil- 

It  may  be  well  to  oljserve  that  Lifnn  ▼.  ton,  14  Sim.  197,  the  trust  was   created  by 

Aakion,  1  Russ.  &  M.  18S,  did  not  turn  upon  the  donor  making   entries  in   the  books  of 

a  power  to  revoke  an  executed  trust,  but  it  the  bank,  of  which  he  was  a  partner.     In 

was  held,  that  the  settlor  had  an  interest  and  McFadden  v.  Jenkintf  1  Hare,  558, 1  Phillips, 

a  power  under  the  trust,  in  virtue  of  which  157-8,  the  trust  was  constituted  by  a  creditor, 

die  might  dispose  of  the  property:  nor  did  verbally  directing  his  debtor  to  hold  the  money 

the  case  of  Gcdsai  v.  Webb,  2  Keen,  121,  pro-  due  to  him  in  trust  for  the  claimants,  which 

eeed  on  the  ground  of  revocation ;  there,  by  trust  he  accepted  and  acted  upon,  1  Phill.  153,« 

one  of  the  clauses  of  the  marriage  settlement,  157 ;  but  was  it  in  the  power  of  the  debtor 

it  was  provided  that  the  trustees  should  keep  to  prevent  the  trust  from  being  effectual,  by 

up  an  iosurarx^  on  the  life  of  the  intended  refusing  to  be  a  trustee  ?  v.  infra, 

wife  upon  trust  at  her  death  to  lay  out  the  (d)  Ex  parte  Pye,  18  Yes.  140.    My  friend, 

noaey  insured  when  received,  and  pay  the  Mr.  Francis  Bailey,  of  the  Chancery  bar,  has 

interest  to  the  husband  for  life,  if  he  should  been  kind  enough  to  furnish  me  with  the 

survive,  then   to  such  persons  as  the  wife  documents  on  which  Lord  Eldon,  in  that  case 

should   appoint,  and  in  default  of  appoint-  (the  first  where  the  doctrine  on  the  text  was 

ment,toher  next  of  kin;  the  husband  having  established),  held  that  there  was  what  was 

died,  the   wife    and   the    surviving   trustee  equivalent  to  a  declaration  of  trust, 

assigned   the  policy  to   Mr.  Godsall.    The  By  an  order,  28th  J^inuary,  1811,  it  was 

Master  of  the  Rolls  construed  the  settlement  ordered  that  the  Master  should  inquire  and 

as  being  an  agreement  between  the  husband  certify  whether  the  French  annuity  of  3,300 

and  wife,  only  for  kit  benefit^  nnd  that  the  next  francs,  purchased  by  Christopher  Dubost,  as 

of  kin  oould  not  have  compelled  the  wife  or  the   agent  and   on  behalf  of  the   testator, 

the  trustees  to  k^p  up  the  insurance  for  their  William   Mowbray,  in   the  testator's  name, 

benefit,  and  the  Master  of  the  Rolls  dlstin-  *  payable  during  the  life  of  Marie    n^^i 

guished  that  case  from  Anderson  v.  Dawton^  Genevieve   Garos,  and    aAer    the    ■- 

15  Ves.  557,  where  it  was  held  that  the  wife  death  of  the  testator,  alleged  to  have  been 

had  only  a  life  interest,  with  power  of  dispo-  assigned  to  the  said  M.  G.  Garos,  by  the  said 

sition  by  wiU  (Sugd.  Powers,  iL  237-8),  for  C.  Dubost,  under  the  said  testator's  power  of 

there  the  fund  was  in  the  hands  of  the  trus-  attorney  was  or  not  to  be  considered  as  part 

lees  bound  by  the  trust ;  here  the  next  of  kin  of  the  said  testator's  personal  estate, 

would  have  had  to  compel  the  trustee,  that  is  The  Master,  by  his  report  dated  27th  Feb- 

in  effect  the  wife,  to  create  the  fund.  tuaxy,  1811,  certified  that  by  a  letter  dated 

(a)  Ki^  ▼.  KUpin,  1  My.  &  K.  531 ;  Sir  25th  November,  1807,  the  testator  authorized 

J.  Loach ;  ib,  539,  Lord  Brougham.    There  the  said  C.  Dubost  to  purchase  in  France  an 
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annuity  of  100/.,  for  the  benefit  of  the  afore-  of  nay  abilities,  and  in  the  most  secure   as 

said  M.  G.  Garo8,for  her  life,  and  to  draw  on  well  as  eligible  way  that  circumstances  per- 

the  testator  for  1500/.  on  account   of  such  mitted  me  to  do.     I  have  settled   upon  the 

purchase,  when  made.  head  of  Mrs.  Garos  an  annuity  which,  Iqr  the 

The  letter  was,  so  far  as  was  material,  in  actual  course  of  exchange,  exceeds  the  lOOi. 

these  words:   "Sir,  my  intention  being   to  you  meant  expressly  to  allow  her, and  which 

make  a  settlement   upon  the  head  of  Mrs.  will  be  sufficient  to  pay  her  expenses;.     Your 

M.  G.  Garos,  I  authorize  you  to  purchase,  in  account   is,  in    consequence,  debited    with 

France,  in  the  most  safe  and  eligible  manner,  1500/." 

an  annuity  of  100/.  sterling,  or  2400  livres  The  power  of  attorney  was  to  the  efiect 

tonrnois,  its  equivalent  at  par,  to  be  paid  by  stated  in  the  above  letter ;  the  annuity-  mras 

quarterly  payments  to  Mrs.  Garos  during  her  described  as  an  annuity  of  2300  franca,  ere- 

life;  and  upon  my  approving  of  the  arrange-  ated  on  the  head  of  Mrs.  Duval,  the  ^'ile  of 

ments  that  you  will  make  to  that  effect,  in  J.  L.  Garos,  and  constituted  by  the  said  >Irs. 

order  to   reimburse  you  the  amount  of  the  Dangis,  for  the  benefit  of  the  said  Mr.  Mow^- 

purchase  of  the  said  annuity,  as  well  as  to  bray,  the  testator ;  there  was  a  power,  ■■  e  vea 

indemnify  yoa  for  your  trouble  in  taking  care  to  assign  to  the  said  Mrs.  Garos  solely,  but  te 

of  Mrs.  Garos  for  the  future,  I  promise  to  pay  no  other  person,  as  well  the  principal  as  the 

you  the  sum  of  1500/.  sterling,  with  interest  dividends  of  the  annuity,  without  acquittance; 

at  five  per  cent  from  the  time  of  the  pur-  and  also  to  make  a  deed  of  giA,  without  any 

chase  of  the  annuity  till  the  time  of  pay-  consideration  for  the  same,  of  the  said  aa- 

ment."     (Dubost  was  admitted  a  creditor  for  nuity  unto  the  said  Mrs.  Garos,  to  be  unalien»> 

this  sum  against  the  estate.)  ble  by  her."     It  was  signed  by  the  said  Mr. 

In  case  Dubost  should  not  be  able  to  pnr^  Mowbray,  in  due  form,  and  registered, 

chase  an  annuity,  then  the  testator  authorized  On  the  9th  of  June,  1808,  Mr.  Mowbray 

him  to  buy  French  funds,  to  the  amount  of  wrote  to  Mr.  Dubost  in  answer,  in  ^vbich  he 

2000/.  sterling,  so  that   Mrs.  Garos   should  said,  "  I  was  favored  on  Saturday  last    'with 

receive  the  dividends  during  her  life,  and  so  yours  of  April  the  4th.    I  am  sorry  yon  have 

as  to  preclude  the  possibility  of  the  husband  had  so  much  trouble  with  Mrs.  G. ;  you  hare 

of  Mrs.  Garos,  or  any  other  person  or  ere-  done  the  best  you  could  for  her ;  I  hope  she 

ditor,  to  seize  upon  them ;  and  on  the  death  may  recover  her  senses,"  &c    He  then  says 

of  Mrs.  Garos,  the  stock  was  to  be  sold  and  he  will  credit  Mr.  Dubost's  account  for  1500£. 

divided  amongst  the  persons  named  in  the  and  other  sums.     He  then  states  he  will  ^et 

letter.  the  power  of  attorney  legalized  as   soon  as 

On  the  4th  April,  1808,  Dubost  wrote  to  possible,  and  concludes  by  saying,  "■  Upoa  the 

the  testator,  informing  him  that  he  (Dubost)  whole,  I  am  well  pleased  with  your  conduct 

had  purchased  an  annuity  from  an  individual,  in  the  management  of  our  aflairs:  it  is  that 

secured  on  a  house   in   Paris.    Mr.  Dubost  of  a  man  well  acquainted  with  business.'* 

proceeds,  ^  This  annuity,  which  will  be  paid  Mr.  Mowbray  died  before  the  power  of  attor- 

by  quarterly  payments,  is  settled  upon  the  ney  was  acted  upon. 

head  of  Mrs.  Garos,  and  bought  in  your  name,  By  the  death  of  Mr.  Mowbray,  the  ponver 

from  the  motives  I  am  about  to  declare."  He  of  attorney,  being  voluntary,  by  the   Kn^lish 

then  states  that  Mrs.  Garos  would,  by  the  law  law  was  revoked.     (See  Ltpard  v.  Veman^  3 

of  France,  have  had  to  accept  the  annuity,  Yes.  &   B.  51 ;    Watton  v.  JSin^,  4   Campb. 

and  for  that  purpose,  to  have  obtained  the  272,  Lord  Ellenborough ;  though  a  power  of 

authority  of  her  husband,  or  a  certificate  of  attorney  may  operate  as  an  appropriation  or 

his  death,  or  a  sentence  of  interdiction  against  charge;  see  Spooner  v.  SandUands^  1  Yo.  & 

him,  as  being  incompetent  to  manage  his  Coll.  C.  C.  390.)    The  validity  of  the  trana- 

afiairs,  not  one  of  which  she  could  procure,  fer  made  under  it  was  attempted  to  be  sup- 

and  her  own  state  of  mind  would  have  been  ported  by  reference  to  the  law  of  France,  but 

another  objection  to  the  validity  of  the  deed  Lord  Eldon  passed  over  that  point,  and  gave 

being  made  in  her  name,  therefore  the  an-  judgment  in  these  words:  ''Upon  the  doco- 

nuity  had  been  made  payable  to  the  testator,  ments  before  me,  it  does  appear  that  though 

He  proceeds,  *' What  remains  for  you  to  do  is  in  one  sense  this  may  be  represented  as  the 

to  send  me  a  power  of  attorney,  agreeable  to  testator's  personal  estate,  yet  he  has  oommit- 

the  one  I  annex  at  foot,  by  which,  being  au-  ted  to  writing  what  seems  to  me  a  sufficient 

thorized  to  receive  the  several  payments  of  declaration,  that  he   held   tliis   part  of   the 

the  aimuity  as  they  become  due,  I  shall  pay  estate  in  trust  for  the  annuitants,"  18  Ves.  140. 

to  Mrs.  G.  the  amount    That  same  power  (The  Lord  Chancellor's  order  is  in  the  office 

authorizes  me,  besides,  to  transport  to  Mrs.  of  the  Secretary  of  Lunatics.) 

Garos  the  annuity  itself,  appearing,  at  the  The  decision  only  applied  to  Tolunteers 

same  time,  to  receive  the  price ;  2d,  to  make  claiming  under   the  donor,  but  it  is  obvious 

the  donation  to   her  of  the  same  annuity,  that  Lord  Eldon  considered  that  the  declara- 

without  receiving  any  fine  (in  both  oases  she  tion  was   binding  on   the  testator  himself 

must  accept),  and  lastly,  to   prosecute  Mrs.  The  judgment  was  not  founded  on  the  efleot 

Dangis.    I  have,  therefore,"  he  adds,  "  ful-  of  the  law  of  France  to  give  validity  to  the 

filled  your  intentions,  according  to  the  best  acts  done  under  the  power  of  attorney  befoae 
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'equally,  as  ^here  the  owner  makes  an  express  declaration  of   r«re-i 
trust  (a).  L  ooj 

An  irreTOcable  trust  without  consideration  may  even  be  created  of 
property  which  is  incapable  of  legal  transfer,  as  of  a  chose  in  action  (6), 
if  every  thing  is  done  in  the  way  of  transfer  that  such  a  subject  is  ca- 
pable of(c).  Thus,  if  a  married  woman  have  a  power  of  appointment 
over  property  held  by  trustees  in  trust  for  her,  whether  the  legal  interest 
be  in  the  trustees  or  in  some  third  person,  if  she  execute  an  appointment, 
though  voluntary,  without  reserving  a  power  of  revocation,  that  will 
operate  to  constitute  her  trustees  to  be  trustees  for  the  appointee,  and 
the  transaction  will  be  binding  on  the  appointor  (c2) ;  but  this  subject  will 
again  be  considered  in  a  subsequent  section. 

ifae  anomey  knew  of  the  revocation  by  the  securities  in  the  name  of  the  trustee,  and  to 

death  of  her  principal,  it  not  having  been  apply  the  interest  and  any  part  of  the  capital 

sufficiently  established  by  evidence;  that  view  at  his  discretion,  with  the  consent  of  the  elder 

of  the  case  would,  of  course,  have  made  the  brother,  for  the  benefit  of  the  plaintiff  for  his 

question  of  tmst  immaterial.  life,  then  upon  trust  for  his  children,  if  any, 

In  Thorpe  t.  Oiom,  5  Beav.  224,  a  testatrix  if  none  for  his  executors,  &&,  with  a  power 

had,  by  her  will,  given   the   residue  of  her  of  revocation  with  the  consent  of  the  persons 

personal  estate  to  the  six  daughters  of  Henry  therein  named ;  this  was  held  to  be  an  exe- 

Owen,  and  appointed  him  executor.    Owen  cuted  trust  binding  on  the  plaintifi^.   See  also 

converted  the  residue  into  money,  and,  with  Lord  Langdale's  judgment,  Robtrtt  v.  Uoyd^ 

liXKA.  of  his  own,  purchased  25502.  3^  per  2  Beavan,  384;  but  the  case  itself  turned  upon 

eeoL    In  1830,  one  of  the  daughters  came  theliabilityof  the  obligor  in  respect  of  his  pay- 

of  age,  when  H.  Owen  paid  her  one-sixth  of  ments  after  notice  of  the  voluntary  settlement 

the  whole  fund,  she  giving  a  receipt  for  it  as  (</)  In  Rycrofi  v.  Ckmty^  3  Beavan,  238, 

one-sixth  of  the  estate  of  her  grandmother,  Ann  Rycrofi,  a  married  woman,  being  entitled 

and  of  the  addition  made  thereto  by  H.  Owen,  to  the  interest  of  500/.  then  standing  in  the 

the  father,  amounting  in  Uie  whole  as  above,  names  of  trustees,  executed  an  instrument 

Id  1834,  another  daughter  came  of  age,  and  by  which  she  directed  the  trustee,  who  was 

received  another  one-sixth.    In  1838,  a  third  a  party  to  the  instrument,  to  pay  7s.  a  week 

daughter  married  one  Sadler,  when  her  father  out  of  the  interest  to  Ann  Elf  for  the  main- 

(Owen)  covenanted  to  settle  ^  the  contingent  tenance  of  her  child,  and  Ann  Rycroll  cove* 

share^'  in  the  legacy  given  by  the  grandmo-  nanted  to  indemnify  the  trustee  in  respect  of 

tber's  will  on  certain  tmst  such  payments  and  to  allow  them  out  of  the 

Sadler  and  wife  having  called  for  accounts  divideiids;  the  trustee  accepted  the  trusts  of 
of  the  grandmother^s  estate,  on  Owen  having  the  deed  and  acted  upon  it  The  M.  R.  con- 
queries  in  writing  sent  to  him,  he  stated  the  sidered  that  this  was  an  executed  trust  bind- 
1000/.  was  a  voluntary  gifl,  and  that  "  he  had  ing  upon  Ann  Rycrofi.  Her  husband  dis- 
hitherto  made  the  1000/.  part  of  the  testa-  claimed  all  interest.  In  CoUinton  v.  Patrick^ 
tnx*s  property,  and  could  not  alter  it"  There  2  Keen,  123,  though  this  case  belongs  to  a 
were  subsequent  acts  of  recognition.  On  the  subsequent  chapter,  a  bond  was  settled  for 
death  of  Owen,  a  suit  was  instituted  to  admi-  the  separate  use  of  a  married  woman,  with  a 
nisier  his  estate,  when  the  Master  of  the  power  of  appointment.  She  appointed  her 
Bods,  after  having  allowed  the  suit  to  stand  interest  in  the  debt  to  the  plaintiffs  to  indem- 
over,  lo  see  whether  further  evidence  could  nify  them  in  respect  of  a  breach  of  trust 
be  pfodoced,  held  that  there  was  a  complete  committed  by  her  husband.  Lord  Langdale 
trust  of  the  1000/.  in  favor  of  the  daughters,  considered  that  the  transaction  was  binding 

(a)  See  Vioe-Cbancellor  Wigmm's  judg-  on  the  married  woman.    "  If  what  has  been 

ment  in  Medt  v.  KeUleweU;  1  Hare,  473-4.  done  is  equivalent  to  a  transfer  of  the  legal 

(6)    See  Fortaeue  r,  Bamett^  injrei,  title,  interest,  the  parties  in  whose  favor  the  trust 

''Assignment  of  Equitable  Interests.''  is  created  are  entitled  to  the  benefit  of  it  in 

(f)  Pelre  v.  Eipinatae,  2  My.  &  K.  496,  is  this  court,  and  I  am  of  opinion  that  this  deed 

perhaps  the  strongest  case.    There  the  plain-  gives  an  interest  to  the  plaintiffs  which  does 

tiff  being  unmarried  had  assigned  his  share  so  entitle  them,"  p.  134.    This  case  shows 

(onasoertained)  in    his    deceased    brother's  that  it  is  not  necessary  that  the  trustee  should 

estate,  which  of  course  was  incapable  of  legal  have  the  legal  title,  for  the  legal  title  was  in 

transfer,  to  the  defendant,  Robert  Espinasse,  the  obligee. 

in  trust,  at  his  discretion  and  at  the  plaintiff's  It  is  not  easy  to  reconcile  the  case  of  Beat' 

request  and  with  consent  of  his  elder  brother,  ton  v.  JSeo/soti,  12  Simons,  281,  with  the  fore- 

fo  pay  all  or  ai^y  part  of  his  debts,  and  to  going  cases,  but  more  especially  with  Pttnr. 

invest  the  residue  in  government  or  real  Etpinaste.   The  facts  were  shortly  as  follow: 
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r»fifi1  *^^  ^^^  alleged  donor  has  only  expressed  an  intention  to  make  a 
I*  -■  declaration  of  trust  in  favor  of  some  object  that  is  clearly  not  suffi« 
r*^71  ^^^^^9  *even  as  against  volunteers  (a),  or  if  a  person  direct  that  a 
I-  -^  transfer  be  made  upon  certain  specified  trusts,  \?hich  trusts  are 
to  be  declared  or  recorded,  and  the  property  is  actually  transferred  in 
pursuance  of  such  directions,  but,  Avhether  by  accident  or  otherwise,  no 
trust  is  declared  upon  the  transfer  being  made,  the  donor  himself  may 
clearly  assume  the  dominion  of  the  property  after  such  transfer,  and  if 
he  do,  then  the  transaction  will  be  a  nullity  as  between  the  intended 
donee  and  the  donor's  representatives  (6);  and  probably  it  would  be  held 

A  single  woman  had  a  power  of  appoint*  in  the  first  volume,  p.  508,  mistook   Sir  Wil- 

ment  over  considerable  property  under  two  liam  Grant  s  meaning,  in  supposing  that  in 

wills.     She  being  about  to  sail  for  India,  and  using  the  word  it  that  learned  judge  intended 

being  under  an  engagement  to  marry  some  to  represent  that  Lord  Cadogan  bad  assigned 

person  there,  executed  a  voluntary  settlement  his  share  of  the  fund  itself,  and  not  merely 

by  which  she  absolutely  and  irrevocably  ap«  his  equitable  interest  in  it.     As  regards  the 

pointed  that,  from   and   aAer  her  marriage  merits,  his  honor  went  fully  into  all  the  cir- 

with   any   person   whomsoever,   the    same  cumstances.     He  stated  that  the  firat  eettle- 

should  enure  as  to  lOOOL  in  trust  for  the  per*  ment  was  made  evidently  without  any  ooa- 

son  with  whom  she  should  marry,  and  as  to  tract  with  any  human  being,  and  was  altO" 

the  remainder  for  her  separate  use  for  life,  gether  voluntary,  not  to  say  grossly  absurd. 

and  aAer  her  death  for  any  husband   with  He  held  that  Mrs.fieatson  bad  clearly  a  right 

whom  she  might  have  married  for  his  life,  to  revoke  and  annul  all  the  trusts  declared  by 

and,  subject  thereto,  for  her  children  by  any  that  settlement,  and  she  having  done  so,  he 

husband  or  husbands  whomsoever;  if  she  pronounced  it  to  be  a  nullity.    This  case  most 

should  leave  no  husband  or  child,  then  in  trust  perhaps  be  considered  as  standing  on  its  own 

for  her  executors;  if  she  should  leave  a  hus-  peculiar  circumstances. 

band,  in  trust  for  her  next  of  kin  exclusive  of  In  JMeek  v.  KetlleweU^  Lord  Lyndburst, 
her  husband.  AAer  her  arrival  in  India,  she  Chancellor,  1  Phill.  347,  confirming  the  de- 
became  dissatisfied  with  the  settlement.  She  cree  of  the  ViceChanoellor  Wigram,  held, 
alleged,  amongst  other  reasons,  that  she  that  a  deed  of  assignment  of  a  mere  posai- 
thougbtthat  it  had  been  revocable  (but  which  bility,  with  a  power  of  attorney  to  demand 
the  trustees  of  that  settlement,  according  to  the  money,  if  and  when  it  should  fall  to  the 
their  belief,  denied),  and  she  executed  a  deed  grantor,  could  not  be  considered  as  an  assign- 
purporting  to  revoke  the  settlement,  and  aAer  ment,  or  as  a  declaration  of  trust,  so  as  fo 
her  actual  marriage  made  a  new  settlement  bind  the  grantors,  on  the  authority  of  JStftrardlf 
with  the  concurrence  of  her  husband,  by  v.  Jonet,  u6t  iti/ro,  and  jSntroimt  v.  SmUk,  nbi 
which  a  joint  appointment  over  the  whole  infra;  and  see  the  same  case  on  the  original 
was  given  to  the  husband  and  wife,  and  in  hearing  before  the  Vice-Cliancellor  Wigram, 
default  of  appointment  the  whole  was  settled  1  Hare,  474.  The  former  may  be  an  antbority 
on  the  children  of  that  marriage,  and  in  ibr  this  decision,  but  not  the  latter,  for  in  that 
default  of  children  in  trust  as  she  and  her  hus-  case  the  property  (shares  in  a  canal)  was 
band  or  the  survivor  should  appoint,  and,  sub-  presently  transferable,  and  therefore  might 
]ect  thereto,  in  trust  for  the  survivor  absolutely,  have  been  actually  transferred — a  material 
On  a  bill  being  filed  by  the  lady  against  circumstance,as  will  be  observed  hereaAer;  in 
her  husband,  and  the  trustees  of  the  original  Meek  v.  KettleuxU^  the  property  ooukl  not  have 
settlement,  and  of  the  two  wills  under  which  been  transferred ;  all  was  done  in  the  way  of 
she  derived  her  title  to  the  property,  the  Vice-  transfer,  that  from  the  nature  of  the  property 
Chancellor  of  England  established  the  deed  could  have  been  done.  For  the  same  reason, 
of  revocation  and  the  subsequent  settlement ;  jSntrobui  v.  Smith  is  hardly  an  authority  to  sup- 
Biil  V.  Cureton  ;  Pttre  v.  Espiruuse^  and  Sloane  port  Edwardt  v.  Jona  ;  but  this  subject  will  be 
V.  Cadogan^  were  cited.  His  honor  examined  more  fully  considered  under  the  title  "  Assign- 
the  case  of  Sloane  v.  Cadogan^  for  the  pur-  ments  of  Equitable  Estates  and  Interests.'' 
pose  of  showing  that  the  opinion  of  Sir  Wil-  (a)  BayUy  v.  Boulcott^  4  Russ.  347.  The 
liam  Grant  in  that  case  was  extra-judicial,  as  testatrix  there  had  given  instructions  to  her 
there  was  another  point  on  which  the  case  solicitors  to  prepare  a  deed,  but  the  particular 
must  clearly  have  been  decided  in  favor  of  terms  of  the  trust  were  not  definitively  set- 
the  parties  claiming  under  Lord  Cadogan,  tied.  In  Adamt  v.  Claxlon^  6  Yes.  231,  a 
witliout  its  being  necessary  to  establish  the  paper  purporting  to  be  an  assignment  to  a 
deed  as  a  good  assignment;  but  his  honor  particular  person,  was  pinned  to  a  policy, hot 
also  di!«puted  the  authority  of  Sir  William  both  were  kept  in  the  owners  possessicm. 
Grant's  dicta,  though  he  apparently,  as  noticed  (6)  Smith  v.  Warde^  15  Law  J.,  Chan.  lOS. 
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that  the  intended  gift  was  incomplete,  and  therefore  not  binding  on  his 
representative,  though  the  donor  had  died  without  having  done  any 
further  act.  It  is  a  universal  rule,  unless  the  case  of  Ex  parte  Pye 
forms  an  exception  (a),  that  a  defective  conveyance  without  valuable 
consideration,  where  the  party  means  actually  to  vest  the  legal  ownership 
in  the  donee  (&),  or  in  any  person  as  trustee  for  him,  will  not  be  con- 
sidered  as  a  declaration  of  trust,  even  though,  as  it  would  appear,  the 
property  may  not  be  capable  of  legal  transfer(c).  There  *is  no  r*co-i 
instance,  said  Lord  Northington,  where  a  court  of  equity  has  ^  -' 
compelled  a  man  to  complete  a  mere  act  of  volition  ((^);  there  is  a  loan 
fctmtentut  till  it  is  completed  (e). 

The  distinction  above  adverted  to  between  cases  where  the  matter 
rests  in  fieri^  and  those  where  the  instrument  is  executed  and  the  rela- 
tionship of  trustee  and  cestui  que  trust  is  created,  though  admitted  to  be 
iomewhat  refined  and  obscure,  has  been  considered  by  modern  judges 
as  being  now  settled  by  the  uniform  tenor  of  the  decisions  (y*);  it  will  be 
again  adverted  to  in  treating  of  the  assignment  of  choses  in  action  and 
the  transfer  of  equitable  estate  and  interests.     But  there  is  one  instance, 

This  case  has  some  of  the  ingredients  oX Ex  Thurlow  said:   If  you  can  bring  an  actioa 

fait  Pye^  tupra.    The  testator  had  directed  (that  is,  on  the  covenant),  you  may,  when  the 

his  bankers  to  invest  4000/.  in  the  funds,  in  deed  is  not  sufficient  to  pass  the  estate  out  of 

die  names  of  himself  and  his  wife,  in  trust  the  hands  of  the  conveyor;   but  the  party 

ibr  his  800 ;  but  as  tbe  bank  does  not  permit  must  come  into  equity ;  tlie  court  has  never 

any  trust  to  be  entered  in  their  books,  this  yet  executed  a  voluntary  agreement;  to  do 

oould  not  be  done,  and  the  fund  was,  in  fact,  this  would  be  to  make  him  who  does  not 

invested  in  the  name  of  the  husband  and  wife  sufficiently  convey,  and  his  execntors  afler  his 

■mpl7,and  so  the  testator  was  informed.   The  death,  trustees  for  the  person  to  whom  be  had 

ttftator  then  directed  the  bankers  to  invest  so  defectively  conveyed ;  and  there  is  no  case 

60W.more  "in  the  same  manner,"  which  they  where  a  court  of  equity  has  ever  done  that, 

iid;  the  settlor,  hcwever,  always  received  •'Whenever  you  come   into  equity,  to  ram 

^  dividends  on  both  sums,  and  dealt  with  an  interest  by  way  of  trust,  you  would  have 

them  as  his  own  property.    On  the  settlor's  a  valuable,  or  at  least  a  meritorious  conside- 

deaih,  it  was  held  by  the  Vice-Chancellor  of  ration"  (such  as  payment  of  debts,  or  making 

England,  that  there  "wna  no  trust  declared  for  a  provision  for  a  wife  or  child,  3  Bro.  14)  ; 

tfaeson,bot  that  the  "whole  formed  part  of  the  **  nothing  less  will  do;"  Cobnan  v.  Sarrd^  1 

•nets  of  the  donor.    It  is  p lain  that  something  Ves.  J.  55, 3  Bio.  1 2 ;  and  see  ElUaon  v.  EUiaon^ 

vas  here  wanting — namely,  a  declaration  by  6  Yes.  661.    A  meritorious  consideration,  as 

the  donor,  after  he  was  informed  that  the  in-  above  defined,  was  sufficient  (subject  to  cer- 

tended  records  of  the  trust  could  not  be  made ;  tain  restrictions),  to  impower  the  court,  prior 

iMideSfhe  acted  as  actual  owner  of  the  fund,  to  the  statute  55  Geo.  III.  c.  192,  to  supply 

(a)  Sitfira.    If  the  case  had  stood  on  the  the  want  of  a  surrender  of  a  copyhold,  see 

power  of  attorney  alone,  it  would  clearly  the  cases  1  Fonbl.  39 ;  and  is  yet  sufficient  to 

have  been  an  exception.  induce  tbe  court  to  interfere  in  aid  of  a  de- 

(6)  V.  tuproy  vol.  L  p.  449,  note  (/).  fective  execution  of  a  power ;   Sugden  on 

(c)  Edwardi  v.  Jbfiei,  1  My.  &  Cr.  226;  Powers,  ii   100.      Yet  a  meritorious  consl- 

(hut  see  this  case,  which  is  stated  ttt/ro,  title  deration,  in  the  sense  above  described,  is  not 

''Assignmentsof  Choses  in  Action.")  now  considered  sufficient  to  authorize   the 

In  CoUman  v.  Sartl^  a.  d.  1789,  a  deed  cburt,  in  any  case,  to  make  perfect  an  imper- 

W  executed,  purporting  to  be  an  assignment  feet  gift,  or  contract,  as  against  the   donor 

of  10CK)(.  stock  to  trustees  in  trust  for  Joan  himself,  or  his  representatives;  see  Jefferiet 

Sarel  (a  stranger),  for  life,  in  case  she  should  v.  Jefferiet,  1  Cr.  &  Phillips,  138,  141,  notr 

■irTive  the  donor,  and  aftier  her  death  for  her  witlistanding  Lord  Chancellor  Sugden's  deci- 

cfaiklren;  the  stock  was  never  transferred  to  sion  in  EUU  v.  Ninuno,  Lloyd  &  Goo.  temp, 

the  trustees;  the  donor  covenanted,  in  case  he  Sugden,  which   must   be  considered,  I  pre- 

mrriTed  Joan  Sarel,  to  pay  the  dividends  to  sunie,  as  virtually  overruled. 
|«r  children,  as  she  should  appoint.    It  was         (rf)   Wycherly  v.   Wycherly,  2  Eden,  177; 

nuisted  that  the  deed  made  the  execntors  of  and  see  Lord  Henley's  note,  3  Bro.  14. 
the  donor  trustees  for  the  donees,  and  if  not,         (c)  Antrobut  v.  SmUh^  12  Yes.  39,  46,  47. 
that  wich  a  gift  ought  to  operate  as  being         (/)  See  Garrard  v.  Lord  Lauderdale^   2 

eqai\'alent  to  a  legacy  given  by  will.    Lord  Russ.  &  M.  453-4,  cited  2  M.  &  K.  511,  512. 
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which  is  apparently  an  exception  to  what  in  ordinary  cases  is  treated  as 
a  constituted  trust,  which  most  here  be  noticed,  namely,  a  conTeyance 
or  assignment  of  real  or  personal  property  to  trustees  in  trust  to  distribute 
the  funds  amongst  the  creditors  of  the  donor(a).  These  cases  have  been 
determined  in  great  part  upon  the  analogy  aflbrded  by  the  doctrine  of 
the  common  law  in  regard  to  a  mandate. 

At  law,  where  property  is  remitted  voluntarily  by  the  owner  to  a  third 
person,  with  a  direction  that  it  be  applied  for  the  benefit  of  another,  or 
if  such  a  direction  is  given  in  regard  to  property  already  in  the  agent's 
hands,  it  has  been  held  that  such  third  person  receives  it  in  the  one  case 
and  still  retains  it  in  the  other,  not  for  the  use  of  the  person  designated, 
even  though  he  be  a  creditor,  but  of  the  original  owner.  Such  a  trans- 
action is  treated  as  a  voluntary  arrangement  by  the  person  who  owes  the 
money,  which  may  be  revoked  at  pleasure ;  at  least  before  any  engage- 
ment is  entered  into  on  the  part  of  the  mandatory  with  such  third  person 
to  execute  it  for  his  benefit  (&). 

r^ggi  *This  principle  has  been  acted  upon  in  the  Court  of  Chancery 
^  -'in  regard  to  conveyances  and  assignments  of  real  and  personal 
property  in  trust,  to  be  applied  for  the  benefit  of  creditors  (c);  and  a 
fortiori  if  the  direction  to  apply  the  money  be  in  favor  if  a  volunteer  (rf). 
It  has  been  held,  correctly  or  not,  said  Lord  Cottenham,  as  regards  cre- 
ditors, that  from  the  nature  of  the  transaction  the  character  of  trustee 
and  cestui  que  trust  never  existed  between  the  creditors  and  the  trustees 
of  the  trust  deeds;  but  that  the  settlor  himself  was  the  only  cestui  que 
trust,  *^A  man,"  said  his  lordship,  ^^who  without  any  communication 
with  his  creditors  puts  property  into  the  hands  of  trustees  for  the  purpose 
of  paying  debts,  purposes  only  a  benefit  to  himself  by  the  payment  of 
bis  debts;  his  object  is  not  to  benefit  his  creditors;  it  would,  therefore, 
be  a  result  most  remote  from  the  contemplation  of  the  debtor  if  it  should 
be  held  that  any  creditor  discovering  the  transaction  should  be  able  to 
fasten  upon  the  property  and  invest  himself  with  the  character  of  a  cestui 

(a)  Conatitated  traits  by  assignments  in  benefit;  and  it  will  be  revoked  by-  any  dim- 

trost  for  creditors,  will  be  the  subject  of  dis*  position  of  the  property,  inconsistent  \irith  the 

tinct consideration.  execution  of  it;  the  assignment  was  »uch  a 

(6)   WUliarm  v.  EoertU,  14  East,  582.    In  disposition;  and  see  Maloohn  v.  Scott^  3  Hare. 

Sdt  ▼.  PerchoTf  3  Meriv.  652,  some  pearls  51.    The  general  doctrine,  particularly  as  re> 

were  sent  by  the  owners  at  Madras  to  Messrs.  gards  assent  of  the  trastee  or  bculee,  and  of 

Barney,  in  London,  with  directions  to  sell  tlie  creditors,  will  be  further  considere<I  under 

them,  and  pay  the  proceeds  to  Messrs.  Per-  the  head  of  **  Assignments  in  Trust  for  Cre- 

chor  and  Co.,  to  whom  the  owners  were  ditors." 

indebted.    Messrs.  Barney  acknowledged  the        (c)    WaUwyn  y.    CouUtt  3  Meriv.    707- 

receipt  of  the  pearls,  and  undertook  to  pay  more  fully,  3   Sim.    14 ;    Oarrard   v.    Uord 

the  proceeds  as  directed.    The  owners  after-  Xai«derda2e,  3  Sim.  1 ;  2  Russ.  h.  M.  454—6  - 

wards  directed  that  the  pearls  should  be  sent  and  see  Fagt  v.  JSroom,  4  Russ.  24 ;  that  \e«i8  a 

for  sale  to  America,  pp.  654-5,  and  subse-  voluntary  direction  to  a  receiver  by  deed  poll, 

quently  assigned   all  their  property  for  the  to  pay  the  interest  of  a  particular  rnortgage. 
benefit  of  their  creditors.       Sir  W.  Grant        (d)  See  Hughet  v.  Stubbi^  1  Hare,   476. 

said :  This  amounts  to  no  more  than  a  man-  That  was  the  case  of  a  cheque  draw^    in 

date  from  a  principal  to  his  agent,  which  can  favour  of  a  third  person,  with  dunecUonM  to 

give  no  right  or  interest  to  a  third  person  in  bim  to  apply  it  for  the  benefit  of  one  £lleii 

the  subject  of  the  mandate.    It  may  be  r&-  Gitting,  but  no  communication  was  made  to 

yoked  at  any  time  before  it  is  executed,  or  at  her  on  .the  subject,  and  the  directions  '^(reTe 

least  before  any  engagement  is  entered  into  not  acted  upon,  nor  could  they  be,  as  there 

with  the  third  person,  to  execute  it  for  his  was  only  a  credit  for  the  money. 
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que  trusV^  (a).  Where  such  a  trust  is  created  under  a  contract  with  the 
creditors,  or  it  is  accepted  and  acted  upon  by  them,  it  is  valid  and  bind- 
ing at  law  and  in  equity  (6). 

Id  the  case  of  Garrard  ▼.  Lord  LamderdaUj  the  yice-Chancellor  of 
England  held,  that  though  the  solicitor  of  the  trustees,  who  was  also  the 
solicitor  of  the  Duke,  the  author  of  the  deed,  but  without,  as  far  as  it 
appears,  any  express  authority  from  him,  sent  a  circular  letter  to  the 
creditors,  informing  them  of  the  nature  of  the  trust  deed  *and  of  r«^ni 
its  execution  (c);  still,  as  it  did  not  appear  that  the  creditors  ever  ^  ^ 
submitted  to  take  the  benefit  of  the  deed,  or  conformed  to  its  terms,  or 
abstained  from  suing  the  Duke,  this  did  not  convert  the  assignees  into 
trustees  for  the  creditors,  and  that  it  could  not  be  enforced ;  that  as  the 
deed  per  se  conferred  no  interest  on  the  creditors,  notice  to  them  could 
not  enlarge  the  effect  of  the  deed  (d).  Sir  John  Leach,  in  ^cton  v. 
Woodgaie^  considered  that  this  doctrine  was  questionable  as  a  general 
proposition,  because  the  creditors,  being  aware  of  such  trust,  might  be 
thereby  induced  to  a  forbearance  in  respect  of  their  claims  which  they 
would  not  otherwise  have  exercised  (e). 

Negligence  or  delay  in  this,  as  in  every  other  instance  in  which  the 
Conrt  of  Chancery  is  called  upon  to  interfere,  may  extinguish  or  defeat 
the  best-founded  claim  (/):  nothing  can  call  forth  this  court  into  activity 
bat  conscience,  good  faith,  and  reasonable  diligence ;  where  these  are 
wanting,  the  court  is  passive  and  does  nothing  (^). 

In  this  respect,  the  analogy  of  the  rules  of  the  common  law  has  been  foU 
Iowed,not  only  as  to  the  remedies  to  enforce  and  preserve  equitable  estates 
and  interests,  but  also  in  regard  to  their  extinction.  Thus,  although 
there  cannot,  strictly  speaking,  be  a  disseisin,  abatement,  or  intrusion  as 
to  a  trust  estate,  yet  if  an  adverse  claimant  continue  in  receipt  of  the 
rents  and  profits  (which  is  equivalent  to  seisin  at  law),  this  may  amount 
to  an  equitable  ouster  of  the  rightful  claimant  (A). 

(a)  BiB  T.  Ct$reUm^  2  My,  &  K.  503.  In  HowoTer,  there  must  be  considerable  diffi- 
ibe  case  of  Gibhi  t.  GlamU^  1 1  Sim.  584,  cuixj  in  carrying  out  this  qualification  of  the 
Lord  Lyndfaurst,  reversing  the  decision  of  the  doctrine  if  the  case  as  regards  each  creditor 
Tioe  Chancellor  of  England,  applied  the  doc-  is  to  depend  upon  the  circumstances  as  affect- 
trine  to  a  case  where  the  interests  of  a  creditor  ing  his  particular  case ;  but  if,  where  the  deed 
were  incidentally  provided  for  in  an  arrange-  is  irrevocable  as  to  one,  it  is  to  be  considered 
bent  between  the  debtor  and  other  parties.  irrevocable  as  to  all,  so  that  each  should  he 

(h)  See  Small  v.  Marwoody  9  Barn.  &  Cr.  at  liberty  to  come  in  and  take  the  benefit  of 

900-^06 ;  StepkeiuoH  v.  HayuHtrd,  Prec.  Chan,  it,  which  has  yet  to  be  decided,  then  the  case 

310 ;   V.  tn/ra,  **  Trust   and   Composition,"  will  be  brought  within  the  ordinary  doctrines 

"Deeds  Sat  Creditors."  applied  to  trust  and  composition  deeds  for 

(c)  The  letter  to  the  plaintifif  in  the  suit  creditors,  which  will  presently  be  noticed. 
Hated  that  he  was  a  scheduled  creditor  to  the  Mr.  Justice  Story,  on  Bx]uity,  §  1045,  oon- 
amoDnt  of  191i.  3s^  and  that  the  deeds  siders  the  true  test  in  these  oases  to  be  at 
directed  that  the  debts  under  50L  should  be  whose  risk  tbe  property  is;  if  the  trustees 
paid  in  full,  and  the  dividend  between  were  to  waste  the  property  who  would  have 
tbe  remaining  debts,  without  preference  or  to  bear  the  loss? 

priority;  and  added,  "If  you  are  not  paid  in  (/)  Herof  v.  Dimeoody^  4  Bro.  269;  C<ue 

fill!,  what  yon  receive  is  only  to  be  taken  in  of  Crtdilort^  I  My.  &  K.  478;   Haworth  v. 

part"    Tbe  plaintifi*  had  to  far  renounced  Bottoek,  A  Y.  &  Col).  16;  Campbtil  v.  Gra' 

ibe  deed,  that  he  had  come  in  under  the  de-  ham^  1  My.  &  K.  474,  483 ;  an  appeal  from 

eree,  3  Sim.  2,  13.  Lench,  Master  of  the  Roils;  East  v.  East,  5 

(d)  3  Simons,  13.  Hare,  349-50. 

(0  2  My.  &  K.  495.  The  Vice-Chan-  (g)  Smith  v.  Cioy,  Amb  645 ;  3  Bro.  639, 
cetlor  Wigram  has  lately  intimated  a  similar  note;  Gren/eU  v.  GirdJestane,  2  Y.  &  Coll.  679. 
cfioion ;  see  Kirwan  v.  Damd^  xi.  Jur.  237.         (A)  See  tup,  vol.  i.  502,  and  see  Chobnon^ 
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*61  Lapse  of  Time. — Statute  of  limitatums. 

*The  Court  of  Chancery,  prior  to  the  passing  of  the  late  Statute  (a) 
of  Limitations,  \^hich  is  mentioned  in  the  former  volume,  and  which 
is  binding  on  all  courts  (6),  acted  by  analogy  to  the  rules  of  law  in 
cases  of  a  corresponding  nature,  as  well  as  on  principles  of  its  own 
founded  on  public  policy  (c),  independently  of  the  bar  which  in  na- 
tural justice  ought  to  be  interposed  in  cases  of  acquiescence (c/).  As 
the  court  had  no  legislative  authority,  said  Lord  Camden,  it  could  not 
properly  define  the  time  of  bar  by  a  positive  rule  to  an  hour,  a  minute, 
or  a  year;  it  was  governed  by  circumstances;  but  as  often  as  parliament 
had  limited  the  time  of  actions  and  remedies  to  a  certain  period  in  legal 
proceedings,  the  Court  of  Chancery  adopted  that  rule  and  applied  it  to 
similar  cases  in  equity :  for  when  the  legislature  had  fixed  the  time  at 
law  it  would  have  been  preposterous  for  equity,  which  by  its  own  proper 
authority  always  maintained  a  limitation,  to  countenance  laches  beyond 
the  period  that  law  had  been  confined  to  by  parliament,  and,  therefore, 
in  all  cases  where  the  legal  right  has  been  barred  by  parliament  the 
equitable  right  to  the  same  thing (e)  has  been  cx>ncluded  by  the  same 
bar(y').  The  true  reason  why  suits  and  remedies  are  barred  by  length 
of  time  is  because  the  party  has  acquiesced  or  neglected  to  pursue  his 
remedy,  and  the  public  peace  requiring  an  end  of  suits,  he  abandons 
this  right  by  submission,  or  forfeits  it  by  neglect :  the  Court  of  Chancery, 
therefore,  will  in  many  cases  refuse  to  give  its  aid  in  favor  of  an  equit- 
able claim,  though  a  less  period  than  the  corresponding  statutory  period 
shall  have  elapsed,  if  the  length  of  time  and  circumstances  of  the  case 
require  the  application  of  that  principle,  more  especially  if  by  reason  of 
such  neglect  or  delay  rights  have  been  acquired  which  it  would  be  unjust 
to  disturb (^).  The  discretion  which  the  Court  of  Chancery  had  acted 
upon  by  analogy  to  the  time  limited  in  regard  to  proceedings  at  law  is 
taken  away  by  the  statute  above  referred  to  (A);  but  the  act  does  not  in- 

r*621  ^^''^^'^^  ^^^^  *^y  *^"'®  ^^  jurisdiction  of  the  Court  of  Chancery  in 
■-  ^  refusing  relief  on  the  ground  of  acquiescence  or  otherwise  to  any 
person  whose  right  to  bring  a  suit  may  not  be  barred  by  the  statute (i). 
There  are,  however,  some  cases  to  which  the  Statute  of  Limitations  does 

dtUy  V.   Clmion,  2  Jac.  &  Wal.   191,  Lord  (c)  But  ▼.  wpra,  vol.  L  p.  503 ;  Wimr$  7. 

Redesdale;  Bond  v.  Hopkint,  1  Scho.  &  Lefr.  Waller,  12  Yes.  252. 

428-9;  Hovendm  v.  Annetlty,  2  Scho.  &Lefr.  (/)  Smith  v.  Clay,  3  Bro.  639-40,  note. 

630,  636 ;  as  to  what  shall  be  considered  an  (g)  In  Bonny  v.  Bidgard,  cited  4  Bro.  138; 

C9ut/a6/eot4«r«r,8eeSir  TliomasPlumer's  judg-  17  Yes.  98,  Lord  Kenyon,  on  the  ground  of 

xncnt,  Cholmondeley  v.  Clinton^  2  Jac.  &  W.  length  of  lime  alone,  on  rehearing,  revereed 

166,  et.  V.  t6.  156,  157.     If  any  thing  is  done  a  decree  of  Sir  T.  Sewell,  by  which  be  had 

or  said  directly  or  indirectly  to  recognize  the  set  aside  a  purchase  admitted  to  be  fraudn* 

title  of  the  rightful  owner  by  the  adverse  lent;  and  see  the  other  cases  cited  17  Yes. 99, 

possessor,  that  it  seems  may  take  the  case  out  by  M.  R.  in  Gregory  ▼.  Gregoryy  G.  Coop.  201, 

of  the  general  rule,  t^.  175;  but  the  new  though  it  was  admitted  that  the  traoaactioa, 

statute  has  done  away  with  most  questions  if  recent,  could  not  have  been  permitted  lo 

as  to  adverse  possession.  stand ;  the  lapse  of  eighteen  years  was  held 

(a)  3  &  4  Will.  lY.  c  27.  sufficient  to  prevent  any  relief  being  given; 

(6)  See  vol.  i.  p.  503.     Sir  £.  Sugden,  Y.  Champion  v.  Bigbyy  1  Russ.  Ik  M.  539,  to  same 

&  P.  635,  et  teq.,  has  fully  stated  the  effect  of  effect.    And  see  Chalmer  v.  Bradley^  1  Jac  k. 

the  act  as  regards  suits  in  equity.  W.  59,  a  case  of  purchase   by  trustee,  and 

(f)  1  Jac,  &  W.  63.    Expedit  Beipuhlictt  vH  the  cases  cited  by  Sir  T.  P|umer,  ibid,  62-3; 

tttftnii  Htnrni,  2  Scho.  &  Lef.  630 ;  et  v.  n^o,  also    Wedderbum  ▼.    Wedderbum,   2    Keen, 

vol.  i.  503,  n.  (a).  748. 

(d)   Walker  v.  Symondty  3  Swanst.  64 ;  and  (h)  Y.  tupra^  vol.  L  p.  503. 

Broadkunt  y.Balguy,  1 Y.  &  Coll.  C.  C.  16, 32.  (t)  Sugd.  Y.  &  P.  636. 
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Dot  apply.  Thus,  as  regards  a  charge  on  an  estate,  the  40th  clause  in 
the  act  assumes  that  there  is  not  only  a  person  capable  of  giving  a  dis- 
charge or  release,  but  also  an  assignable  person  by  whom  the  charge  is 
presently  payable,  or  who  is  capable  of  paying  the  principal  or  interest 
of  the  charge,  or  of  making  an  acknowledgment  of  the  right  thereto :  it 
caoDot,  therefore,  apply  where  there  is  no  assignable  person  liable  to  pay 
the  charge,  or  person  who  by  the  delay  could  be  induced  to  suppose  that 
the  charge  was  abandoned  or  merged  (a). 

But  though  the  Ck)urt  of  Chancery  will  prevent  as  far  as  it  is  able 
those  mischiefs  which  would  probably  result  from  persons  being  allowed 
at  an  inconvenient  distance  of  time  to  disturb  the  possession  of  another, 
or  to  bring  forward  stale  demands,  yet  it  will  not  encourage  or  in  any 
manner  protect  unrighteous  conduct,  or  the  abuse  of  confidence;  and, 
therefore,  no  length  of  time  will  bar  a  fraud  (6),  unless  there  be  negli- 
gence and  delay  after  the  fraud  is  discovered,  the  party  not  being  under 
pressure  or  undue  influence  (c);  even  before  the  late  act(d)  no  length  of 
time  would  aflfect  a  direct  trust,  for  the  possession  of  the  trustee  has 
always  for  the  most  part  been  considered  as  the  possession  of  the  cestui 
pe  trust;  and  the  case  must  have  been  attended  wi\h  some  peculiar 
circumstances  in  order  that  time  might  operate  as  a  bar  between  the 
trustee  and  the  cestui  que  trust (e).  It  is  to  be  observed  that  although 
the  statute  expressly  limits  the  time  within  which  a  legacy  may  be  re- 
covered, yet  where  a  sum  of  money  is  bequeathed  to  an  executor  upon 
trust  to  be  laid  out  upon  certain  trusts,  as  soon  as  it  is  severed  from  the 
bulk  of  the  estate  it  ceases  to  be  a  mere  legacy,  and  the  bar  of  the  Statute 
of  Limitations  does  not  apply,  for  it  is  then  a  case  of  express  trust  which 
is  specially  excepted  (y).  However,  as  regards  trusts  by  implication 
and  constructive  *trusts,  and  indeed  all  other  equitable  rights,  the  r«go-i 
Court  of  Chancery,  on  the  principle  on  which  the  Statutes  of  Li-  *■  -' 
mitation  are  grounded,  will  not  interfere  unless  the  claim  be  prosecuted 
^thin  reasonable  time,  or  unless  a  very  sufficient  reason  for  the  delay 
be  given (g). 

This  may  be  sufficient  to  show  what  is  the  general  nature  of  an  equit- 
able estate  or  interest  created  by  way  of  trust,  and  the  general  rules 
which  affect  such  equitable  interests. 

ia)  BurrMv.Lord  Egremontyl  BesLy.2l2y  Milnet  v.    Lawley,  4   Pri.  103;   Chalmer  v. 

235.  Bradley,  1  Jac.  &   W.   67;    Weddertntrn   v. 

(6)  Lord  Talbot,  CotterUl  v.  Pvrcha$e,  For-  Wedderbwm,  2  Keen,  749 ;  4  My.  &  Cr.  41 ; 

tta,  63;  JhHn  v.  Gregory,  2   Eden,  285;  tupra,  vol.  i.  p.  002.     See  Hill  on  Trustees, 

^cd  V.  Macnamara,  14  Ves.  91,  121-2;  249,   et  seq.   296;   et   v.   vnfra^    "Remedies 

^"wdw  V.  Lord  JnnaUy,  2  Sch.  &  Lef.  607,  against  Trustees." 

630.  (/)  Philippo  V.  Munnings,  2  My.  &  Cr. 

(0  Walon  V.    Cartwnght,  Sel.   Ca.  Ch.  314. 

36;  Wharton  v.  Toont,  5  Mad.  55;  Roche  v.  (g)  Beckford  v.   Wade,  17  Ves.  96,  97-8; 

(fBrien,  1  Ball  &  B.  338,  342.  et  v.  SeUey  v.  Rhoades,  1    Bli.  N.  S.  1,  8 ; 

(i)  Svpra,  vol.  i.  p.  502,  Stat.  3  &  4  Will.  Toum$hend  v.  Toumshend,  1    Bro.    554 ;   Lie- 

IV.  e.  27,  §  25.  wellyn  v.   Mackworth,    Barnard,   449 ;    Lord 

(<)  Parker  v.  Jithy  1   Vem.    256;   Lord  Hardwicke,  and    see  Sir  T.  Plumer's  judg- 

txngdand  v.  Lord  Tyrconnell,  1  Vin.  Ab.  186,  meni,  Cholmondeky  v.  Clinton^  3  Jac.  &  W. 

pi.  10;  Tounuhend  v.  Toumshend,  1  Bro.  554;  139,  152 ;  S.  C.  4  BU.  1. 
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'Section  V. — Of  Trusts  created  by  Precatory  and  Beeommendatonf 

Words. 

Omeral  Rtde. 

Latterly,  Judge$  not  inclined  to  extend  the  Doctrine, 

Precedent  followed. 

Cases  proceed  upon  Intention. 

Each  Case  to  he  considered  on  the  whole  Context — ike  Cvrcumstanees — ike  Conte- 

quences. 
B  is  to  be  looked  to  to  see  whether  the  Act  is  to  be  matter  of  Discretion  only. 

Rule  laid  down  by  Lord  Alvanley ;  approved  by  Lord  Cottenkam. 
Words  of  mere  Wish  or  of  Expectation  do  not  create  a  Trust. 
Where  the  Gift  embraces  an  uncertain  Amount  of  Property  to  be  otherwise  obtained. 
Other  Instances  where  no  Trust  created. 
Effect  of  Words  of  Recommendation  in  regard  to  Appointment  ofRecdvers^  Managers, 

and  the  like. 
Certainty  requisite  to  create  a  Trust. 
General  Rules  adopted  to  reduce  to  Certainty  Indefinite  Expressions. 

Such  as  "  FamUy." 
Relations. 

How  far  the  Statute  of  Distributions  is  to  be  taken  as  a  guide* 

Descendants. 
Discretion  vested  in  the  Donee,  how  far  it  may  be  interfered  wUh. 
Estate  or  Interest  which  the  Object  of  the  Trust  is  to  take. 

Certainty  required  as  to  this  point. 
Difference  in  regard  to  Certainty  where  the  Gift  is  for  Charitable  I\irposes. 
Difference  as  to  the  Person  to  whom  the  Property  devolves  in  the  case  of  a  Dired  and 

of  a  Recommendatory  Trust,  where  the  Trust  fails. 
Words  of  Direct  Gift  construed  to  import  a  Trust. 

The  creation  of  trusts  by  words  of  recommendation,  and  the  like,  has 
been  noticed  in  the  former  volume ;  and  the  source  from  which  the  doc- 
trine of  the  Court  of  Chancery  on  this  subject  may  be  supposed  to  baTC 
been  derived  has  been  pointed  out  (a). 

It  may  be  taken  as  a  general  rule  (i),  that  when  property  is  giveo 

(a)  Sup.  vol.  L  pp.  436-40 ;  pp.  498-9.  words  indicating  the  sabject  and  object  and 

(6)  The  language  of  many,  I  may  say  of  estate  or  interest,  conpleid  with  a  gift  to  t 

most  of  the  cases  (v.  m/to,  and  inter  aL  person    uneqaivocally,  as  a  niere  tmstee, 

Wright  V.  jitkyns,  Turn.  St  R.  157,  Lord  would  receive  exactly  the  same  oonstniotioD 

Eldon),  in  which  the  doctrine  of  the  certainty  as   that  which  they  have   received  when 

required  in   recommendatory  or  precatory  coupled  with  a  recommendatory  trust;  tbs 

trusts  is  mentioned  or  adverted  to  would  principle,  as  regards  each,  is  to  ascertain  tbs 

seem  to  imply  that  there  is  something  pe-  intention,  by  the  ordinary  rules  of  ooastro^ 

culiar  in  regard  to  the  certainty  required  in  tion  and  interpretation,  and  carry  it  into  efibet; 

trusts  of  this  description,  as   distinguished  but  in  neither  case  can  the  intention  be  as* 

from  trusts  imposed  by  positive  declaration,  oertained  if  certainty  be  wanting  in  any  of 

And  trusts  of  this  description  are  distinguish-  the  particulars  above  pointed  out;  and  if  the 

ed  by  writers  whose  opinions  are  entitled  to  words  are  sufficiently  indicative  of  the  inten* 

the  highest  respect,  as  belonging  to  the  class  tion  in  the  one  case,  they  must  be,  one  would 

of  implied  (Lewin  on  Trusts,  66;  Jeremy,  p.  suppose,  in  the  other.    It  is  to  be  remarked, 

99 ;  2  Roper  on  Legacies,  380,  et  $tq.)  or  con*  that  Sir  W.  Grant,  in  the  case  of  Cruwfi  t. 

ttructive   trusts  (Story  on  Equity,  §  1074),  Cobnan  (9  Yes.  322,  after  noticed),  does  not 

not  of  express  trusts;  but   there  does   not  confine  his  sthtement,  as  to  the  three  re* 

appear  to  be  any  valid  ground  for  making  quisites,  to  precatory  trusts,  though  the  salh 

any  distinction  between  the  certainty  required  ject  of  his  decision  was  a  trust  of  that  Je> 

in  trusts  imposed  by  recommendatory  words,  scription.     We  may  indeed  suppose  a  case 

and  those  imposed  by  express  and  positive  of  an  explicit,  unequivocal  trust,  when  all 

direction  or  command.    I  believe  it  will  be  that  one,  who  was   entitled   to   the  whole, 

found,  as  on  principle  one  might  expect,  on  should  not  part  with  during  his  life  should  go 

looking  at  the  principles  of  construction  ap-  to  another  (but  see  Wynne  y.HmokinSjimfn); 

plied  to  cases  of  trust  generally,  that  the  but  the  trust  must  be  specially  penned,    hi 
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'absolutely  to  any  person  (a),  and  the  same  person  is,  by  the  person 
who  has  power  to  command,  recommended  (i),  or  intreated(c),  or 
wished  (<f),  to  dispose  of  that  property  in  favor  of  another,  the  recom- 
mendation, intreaty,  or  wish  shall  be  held  to  create  a  trust — first,  if  the 
words  are  so  used  that  upon  the  whole (e)  they  ought  to  be  construed  as 
imperative;  secondly,  if  the  subject  of  the  recommendation  *or  r«/^/;-| 
wish  be  certain ;  and  thirdly,  if  the  objects  or  persons  intended  '-  ^ 
\o  have  the  benefit  of  the  recommendation  or  wish  be  also  certain  (^). 

Latterly,  the  judges  have  been  inclined  not  to  extend  the  rule  of  con- 
struction which  gives  an  imperative  effect  to  precatory  words ;  and  in 
modern  times  the  judges,  no  longer  referring  to  the  authority  of  the  Corpus 
Am,  have  confined  themselves  entirely  to  the  principles  established  by 
thedectsionsof  their  predecessors  (gr);  to  these  decisions,  therefore,  we 
have  DOW  to  look. 

itptfd  to  the  sapposed  distinction,  made  with  showing  that  the  words  **  not  doubting*'  (but 
nspect  to  trusts  of  this  description,  by  class-  see  Flanden  v.  Clarke,  1  Yes.  9),  or  express* 
iog  them  as  implied  or  constructive  trusts —  ing  "  hope  "  or  ^*  requests,"  or  '*  confidence,*' 
for  which  oeriainly  there  is  the  authority  of  and  the  like,  will  have  the  same  effect;  and 
incideoial  expressions  of  judges  of  the  highest  even  **  authorize  and  empower,"  are  sufficient, 
aatbority  (»ii^  ai.  Lord  Hardwicke,  1  Atk.  Foley  v.  Parry,  2  My.  &  Keen,  145.  The 
619), — if,  as  is  laid  down  in  numerous  cases  principal  cases  are  oollecied  2  Roper  on  Le- 
(see  particularly  Cory  v.  Cary,  2  Schol.  &  gacies,  373,  389 ;  1  Jarman  on  Wills,  334-7  ; 
Iisfroy,  173),  the  court  acts  upon  the  desire  Lewin  on  Trusts,  67  et  eeq.;  Hill  on  Trustees, 
as  a  nmmumd  (jet  T.  infra,  p.  14),  I  am  unable  p.  32,  et  uq.;  the  words,  though  **  very  gentle," 
to  discover  why  a  trust  created  by  what  the  may  be  sufficient,  if  they  have  a  distinct 
court  coostrues  to  be  a  command  should  be  object ;  Lord  Thurlow,  Borland  v.  Trigg,  1 
diatiDgiusfaed  from  a  trust  created  by  a  com-  Bro.  142.  The  testator,  as  some  judges  have 
maod  or  direction  unequivocally  expressed ;  said,  in  the  cases  referred  to,  may  have  de> 
and  I  have  accordingly  treated  both  as  being  sired  to  be  courteous  or  civil  in  his  corn- 
equally  express  trusts;  lest,  however,  I  should  mand. 

bsbboriog  under  some  misapprehension,  I        (e)  Tht  Earl  of  Bute  v,  Stuart,! '^ro.V.Q. 

hsve  introduced  the  doctrine  as  to  certainty,  481,  is  a  striking  case,  to  show  that  words, 

as  I  have  fouixi  it  in  the  authorities,  oonceiv-  apparently  giving  the  donee  power  to  dis- 

iog,  however,  that  it  is  equally  applicable  to  pose  of  the  property  as  he  pleases,  may  be 

every  gift  upon  tfust,  without  exception  (vide  confined,  in  looking  to  the  circumstances  and 

M9»ni,  vol. !.  p.  499),  and  the  modern  case  of  context,  to  a  power  in  the  nature  of  a  trust, 

ifortoa  V.  Tervart,  before  V.  C.  Knight  Bruce,  to  dispose  of  it  in  favor  of  particular  persons 

sU)ve  cited,  appears  lo  me  to  warrant  this  only. 
Qooclasioo.  (/)  Lord  Langdale,  Kmght  v.  Kmght,  vbi 

(a)  See  Knight  v.  Knight,  3  Beav.  172.  tup.;  Lord  Eldon,  Wright  v.  Atkyne,  Turner 

Lord  Loogdale,  affirmed  in  Dom.  Proc.,  viii.  &  R.   157;    Lord  Redesdale   expresses  the 

Jar.  925,  11  Cl.  &  Finn.  548;  and  see  Mo-  rule  thus:  **When  a  testator,  having  in  his 

ria  V.  Bukop  of  Durham,  10  Ves.  536,  Lord  power  to  dispose  of  property,  expresses  a  de- 

£kkxL  sire  as  to  the  disposition  of  the  property,  and 

{b)  TUAntU  T.  Tibbitttf  10  Yes.  656,  663;  the  objects  to  which  he  refers  are  certain,  the 

&  C.  Jacob,  '^19;  that  was  the  case  of  a  de-  desire  so  expressed  amounts  to  a  command ; 

vise  of  a  freehold  estate,  with  a  reoommenda-  and  if  he  shows  his  desire,  he  in  fact  ex- 

tioo  10  die  devisee  to  continue  his  cousins  in  presses  his  intention,  provided  the  objects  to 

the ocrupation  of  their  farms:  Lord  Gotten-  which  he  refers  are  so  defined,  that  a  court 

ham  (5  Cl.  &  Finn.)  considered  that  case  can  act  upon  the  desire  so  expressed."     Cary 

had  carried  the  doctrine  further  than  any  that  v.  Carey^  2  Scho.  &  Lef.  173.     As  to  the  cer- 

bad  preceded  it;  **  words  of  recommendation  tainty  required,  vide  tupra,  vol.  i.  499. 
or  desire  are  always  expounded  a  devise,"         (g)  See  1  Simons,  552 ;  LawUu  v.  Shaw,  1 

^  M.  R.,  Eales  v.   England,  Pr.  Ch.  202;  L.  &  G.  temp.  Sugd.  164;  Knight  v.  Knight, 

affirmed,  2  Vom.  407;   Ford  v.   Fowler,  3  3  Beav.  172;  WkUe  v.  Briggt,  15  Law  J^ 

Beav.  146;   Chobnondeky  v.  CholmondeUy,  14  N.S.  182. 
Simons,  590.  In  MaUm  v.  Keighky^  2  Yes.  531,  a  case  on 

(0  Prevoet  v.  Clarke,  2  Mad.  458 ;  case  of  the  construction  of  words  of  recommendation, 

a  residue  of  personal  estate.  which  was  there  held  to  create  a  trust,  the 

(d)  Hinxman  v.  Poynder,  5  Simons,  546;  doctrine  of  the  Roman  law,  before  adverted 

naay  other  cases  are  cited  (3  Beav.  161),  to,  was  cited  as  it  had  been  in  Pierton  v. 


*67  Effect  of  the  Deciriaru  on  Precatory  Words, 

*The8e  decisions,  as  will  have  been  seen,  have,  to  a  considerable 
extent,  bound  the  court  in  construing  recommendatoiy  trusts  as  re* 
gards  the  words  which  are  to  be  considered,  prima  facie  at  least,  as 
imposing  an  obligation;  yet  all  the  cases  proceed  upon  a  consideratioA 
of  what  was  the  intention  of  the  testator(a). 

In  the  infinite  variety  of  expressions  which  are  employed,  and  of  cases 
which  thereupon  arise,  there  is  often  the  greatest  difficulty  in  determining 
whether  the  act  desired  or  recommended  is  an  act  which  the  testator  in- 
tended to  be  executed  as  a  trust,  or  which  the  Ck)urt  of  Chancery  ougfat 
to  deem  fit  to  be  or  capable  of  being  performed  as  such  (6).  llie  qaes- 
tion  never  turns  upon  the  grammatical  import  of  words — they  may  be 
imperative,  but  not  necessarily  so;  the  subject-matter,  the  situation  of 
the  parties,  and  the  probable  intent  must  be  considered  (c);  it  is  not 
every  wish  or  expectation  which  a  testator  may  express,  nor  every  act 
that  he  may  wish  his  successors  to  do  that  can  or  ought  to  be  executed 


Gametty  2  Bro.  38,  and  several  other  cases ;  Eldon  entertained  the  same  opinion ; 
Lord  Rosslyn  said,  "There  is  really  no  fair  Dathwood  v.  Peyton^  18  Ves.  41;  "H'rigki  v. 
analogy  to  the  Roman  law ;"  but  his  lordship  jitkyns,  1  Ves.  &  B.  315-16 ,-  so  that  the  doc- 
appears  to  have  taken  a  confined  view  of  trine  can  hardly  be  accounted  for  ^Htboot 
that  doctrine,  as  to  which,  v.  sypra^  vol.  i.  p.  attributing  it  to  the  influence  of  the  Roman 
439.  There  can  be  little  doubt  that  if  these  law  on  the  minds  of  those  who  first  esta- 
cases  had  come  before  the  Court  of  Chancery,  blished  it  Lord  Atvanley,  ho^rerer,  in 
unprejudiced  by  authority,  where  there  was  Piarmm  v.  Gamttt,,  2  Ko.  39,  40,  desired  that 
an  absolute  gift  of  property,  with  a  request  the  case  before  him  might  not  be  consider«i 
or  recommendation  annexed  to  it,  it  would  with  reference  to  tlie  Roman  law.  bat  upon 
have  been  leA  to  the  honor  and  moral  feel'  the  principles  laid  down  in  former  cases; 
ing  of  the  party  to  comply  with  it  or  not  and  from  that  time,  thotigh  the  doctrines  of 
There  is  an  early  case  on  this  subject  {Forth  the  Roman  law  have  been  oontinoally  cited 
Y.  Grnlty,  30  May,  1  Jac.  I.  Reg.  L.  A.  1002,  at  the  bar  (v.  hU.  al  Kmgkl  v.  Knight  (1S40), 
fo.  617),  to  this  effect.  **This  court,  having  3  Beav.  161),  the  judges  have  evidentij 
well  advised  and  considered  of  the  will  of  the  founded  their  decisions  solely  on  the  cases 
said  Mr.  D.  Forth,  findeih  that  the  devise  of  decided  by  their  predecessors.  Probably  this 
the  said  leases  is  absolute  to  the  said  lady,  doctrine  (like  that  of  election,  which  Lord 
and  no  matter  of  trust  is  therein  contained,  but  Eldon  considered  to  have  been  deriveil  from 
only  a  rtqunt  of  the  said  lady,  that  she  would  the  Roman  law)  was  originally  applied  io 
have  regard  of  the  said  plaintiff,  whereby  pecuniary  legacies  only,  but  for  a  long  series 
this  court  conceiveth,  that  she  is  left  to  her  of  years,  as  will  be  seen  by  the  authorities  re- 
own  conscience  therein,  and  not  to  be  pressed  ferred  to,  no  distinctioa  has  been  taken  as  to 
to  perform  the  said  request  by  suit ;  the  bill  the  nature  of  the  property ;  see  3\b6iU9  t. 
was  accordingly  dismissed;  which  case  is  Tibbitts,  n^a :  and  though  there  is  no  case 
also  reported  somewhat  differently  by  Sir  that  I  am  aware  of  in  which  the  question 
Geo.  Cary,  p.  30,  ed.  1665.  Lord  Elles-  has  arisen  on  a  giA  inter  vcan  (unless  the 
mere's  judgment  seems  to  imply,  though  case  of  Stubbi  v.  SargoHj  2  Keen,  260,  can  be 
there  was  also  a  want  of  certainty  as  to  the  so  considered),  the  general  opinion  appears 
subject  of  the  request,  that  that  word  was  to  be,  that  the  doctrine  as  to  recomuiemlaiory 
not,  as  now  (in  PmwH  v.  GamHt^  2  Bro.  46,  words  would  be  equally  applied  in  such  a 
**  words  of  request  are  as  much  words  of  le>  case,  though  in  the  fonner  volume,  p.  4  98^  I 
gallon  as  a  direct  giA,"  per  V.  C.  Foley  y.  had  treated  the  doctrine  as  pecubar  to  ivills 
Parry y  5  Sim.  145,  affirmed  2  My.  &  K.  144,  (where  greater  latitude  is  allowed  in  search- 
145),  sufficient  to  create  a  trust.  Sir  A.  Hart,  ing  for  the  intention)  ;  and  this  seems  to  have 
Sale  V.  Moore,,  1  Sim.  540,  and  Lord  Chief  been  the  impression  of  Mr.  Fonblanque.  ii. 
Baron  Richards,  MereiUh  v.  Heneage^  1  Sim.  p.  36,  and  of  Mr.  Justice  Story,  Conimeut.  cmi 
551, 552,  clearly  considered  that,  independent  Kq.  Jur.  §  1068. 

of  authority,  a  recommendation  to  a  person         (a)  Lord  Cottenham,  Zmcfen  t.  Sha^r^  uifi 

to    whom    property  was    absolutely   given  tn/hi,  dictum  of  Lord  Hiurlow,  Harland  t. 

would  not  constitute  a  trust      Sir  A.  Hart  Trigg%  1  Bro.  143;  and  see  Meredith  v.  JStw 

says,  that  **  the  first  case  that  construed  words  neage,  Dom.  Proc.  1  Sim.  550,  ibiid^  to  the 

of  recommendation  into  a  command  made  a  same  effect 

will  for  the  testator— for  every  one  knows        (6)  Lord  Langdale,  3  Bear.  172. 
the   distinction   between   them,"  1   Simons,         (c)  Lord  Loughborough,  Jle^gtSMi  y.  Jfeon; 

540,  et  T.  ibid,  552;   it  is  plain  that  Lord  3  Ves.  J.  632-^ 
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as  a  trust  in  this  court  (a).  Each  case  must  be  considered  upon  the 
whole  context  and  circumstances  of  the  will  (A),  and  the  circumstances 
under  which  the  testator  stood  as  connected  with  the  words  used  in  his 
will ;  the  consequences  also  that  would  result,  or  which  might  be  deduced 
from  interpreting  the  words  as  importing  a  trust  to  the  extent  insisted 
upon,  particul^arly  as  aflecting  the  positive  devises  in  the  will  clearly 
importing  beneficial  enjoyment,  may,  or  rather  must,  be  looked  to  in 
order  to  ascertain  what  was  the  intention,  whatever  may  be  the  weight 
attached  to  the  words  of  recommendation  standing  by  themselves(c). 

As  the  circumstances  and  general  scope  of  the  will  may  have  a  ma- 
terial effect  in  repelling  the  presumed  intention  to  create  a  trust,  so  they 
may  also  have  the  effect  of  confirming  the  construction  of  the  words  in 
a  dioubtful  case  in  favor  of  the  establishment  of  a  trust.  In  one  case  the 
testator,  after  giving  the  interest  of  his  property  to  his  wife  for  life,  and 
then  the  bulk  of  it  to  W.  W.  Foley,  the  son  of  a  deceased  nephew,  added, 
*<It  is  my  particular  wish  and  request  that  *my  dear  wife  and  r^go-i 
Walter  Williams  (who  was  the  grandfather  of  the  said  W.  W.  Foley)  •■  -» 
will  superintend  and  take  care  of  his  education,  so  as  to  fit  him  for  any 
respectable  profession  or  employment."  Evidence  was  entered  into  to 
show  the  previous  acts  of  the  testator  in  relation  to  the  claimant,  and  it 
was  held  upon  the  intention  to  be  collected  from  the  general  scope  of  the 
will  and  the  circumstances,  that  W.  W^.  Foley  was  entitled  to  be  main- 
tained out  of  the  life  interest  of  the  widow  during  his  minority,  regard 
being  had,  as  to  the  amount,  to  the  fortune  given  to  him  by  the  will((;?). 

One  most  important  feature,  as  deduced  from  the  authorities^  even 
where  there  may  be  all  the  requisites  in  other  respects,  is,  whether  the 
testator  has  not  intended,  looking  to  the  whole  context  (e),  that  the  act 
shall  be  a  matter  of  discretion  only,  to  be  exercised  or  not  at  the  plea* 
sore  of  the  donee,  or  as  it  may  or  may  not  suit  his  own  convenience  or 
inclination  (y).  The  rule  as  laid  down  by  Lord  Alvanley  and  approved 
by  Lord  Cottenham  is,  that  if  a  testator  sho.ws  a  desire  that  a  thing  shall 
be  done,  unless  there  are  plain  express  words  or  necessary  implication 
that  the  testator  does  not  mean  to  take  away  the  discretion{g)  but  intends 
to  leave  it  to  be  defeated^  the  party  shall  be  considered  as  acting  under 
a  trust  (A). 

Where  from  the  different  parts  of  the  instrument  it  appears  that  the 
words  are  expressive  of  a  mere  expectation  or  wish(i)  no  trust  will 
arise ;  as  where  the  words  are,  that  the  donee  will  be  kind  to,  or  re- 

(a)  Lord  Langdale,  Knight  v.  Knight^  3         {g)  See  Podmore  v.  Gunning,  7  Sim,  665. 
Beav.  172;  in  which  case  the  subject  was         {h)  Malim    v.   Keighlty,   2   Yes.    J.'  335, 

irerj  fnWy  eonstdered.  afilrmed   ib.    533 ;   Knight  v.   Boughton,  ubi 

(6)  Lord  Cottenham,  C^  Foley  ▼.  Parry^  2  tup.      Another  passage  was  cited  by  Lord 

My.  &  K.  144—5.  Lyndhufst,  C:  "Whenever  any  person  gives 

(r)  See   Lrarleu  v.  Shaw,  5  Cl  &  Finn«  property  and  points  out  the  ohject,  the  pro- 

147,  153-4;  and   Wright  v.  Atkyru^  Turn.  &  perty,  and  the  way  in  which  it  shall  go,  that 

R  I5S;  and  Kerott  v.  CUtte^  before  Lord  CoC-  does  create  a  tnist,  unless  he  shows  clearly 

tenliam,  13  Jan.  1S47.  that  his  desire  expressed  is  to  be   controlled 

{d)  Foky  V.  Parry ^  5  Sim.  146;  affirmed  by  the  party,  and  that  he  shall  have  an  option 

in  appeal,  2  My.  Sc  K.  139,  146;   and  see  to  defeat  it''     Mr.  Justice  Story,  referring  to 

Broad  v.  Beean,  infra,  I  Sim.  551,  observes  on   this  passage,  **That 

(r)  See  Mrggimm  v.  Moore,  2  Ves.  J.  633.  it  is  open  to  some  criticism  ;"  indeed,  it  is 

(/)  Knight  V.  Bougktan,  in  Dom.  Proc,  vilL  plain  that  the  passage  is  defective, 
/urijt,  925-6,  1S44.  (i)  See  3  Beavan,  172, 
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member  certain  objects  or  classes  (a),  or  the  like;  or  vhere  the  donor 
r*691  *^^^^  ^^^^  expressions  as  trusting  to  the  justice  of  his  successes 
■-  -I  and  it  is  to  be  collected  that  it  is  their  own  sense  of  justice  on 
which  he  relies  (6).  When  the  testator  recommends,  but  adds  that  he 
does  not  absolutely  enjoin,  it  is  clear  that  the  expressions  are  to  be  taken 
as  precatory  only  and  not  imperative  (c). 

If  it  appears  from  the  context  that  the  first  taker  was  intended  to  have 
a  discretionary  power  to  withdraw  the  whole  or  any  part  of  the  subject 
from  the  object  of  the  wish  or  request  (d),  or  if  there  are  any  words  by 
which  it  is  expressed  or  from  which  it  can  be  implied  that  the  first  taker 
may  apply  any  part  of  the  subject  to  his  own  use,  it  will  not  be  held  that 
a  trust  is  created  (e).  In  the  case  of  Wynne  ▼.  Hawkins  {/)  the  testator, 
after  giving  to  his  wife  the  whole  of  his  property,  which  he  considered 
was  only  sufficient  for  her  decent  maintenance,  added,  *'  not  doubting 
but  that  she  will  dispose  of  what  shall  be  left  at  her  death  to  our  two 
grandchildren."  The  wife  died,  and  what  was  left  might,  of  course, 
have  been  ascertained  ;  but  as  on  the  context  it  was  uncertain  what  pro- 
perty was  subject  to  the  confidence,  for  she  might  in  her  lifetime  have 
disposed  of  the  whole,  Lord  Thurlow,  therefore,  held  that  no  trust  was 
created  (^).  So  if  the  recommendation  is  so  worded  that  it  necessarily 
implies  a  discretion  which  must  be  governed  by  the  exercise  of  the 
donee's  own  individual  judgment  (A),  it  will  not  be  treated  as  a  trust; 
and  in  precatory  as  well  as  direct  trusts,  there  may  be  a  discretion  so 
given  to  a  trustee,  that  in  the  event  of  there  being  no  trustee  to  exercise 
It,  that  trust  cannot  be  exercised  by  the  court  (t).  Thus,  where  the  in- 
tention expressed  was,  that  after  the  death  of  the  testator's  son  his  widow 
should  dispose  of  his  property  to  such  of  his  relations  as  should  then 
stand  most  in  need  of  it,  and  the  widow  died  in  the  lifetime  of  the  son, 

(a)  Bardswell  ▼.   Bardtwtll^  9   Sim.   319;  the  property  and  no  trust  deelared  (so  that  it 

Popt  V.  Poptt  10  Sim.  1;    CvariiM  y.  Rippotiy  must  go  to  the  next  of  kin  on  the  doctrioeof 

5  Mad.  434;   other  cases  to  this  effect  are  resulting  tnist),  saying  the  testator  had  him- 

cited,  Lewin  on  Trusts,  p.  69.     The  case  of  self  deolaied  what  the  trast  waa,  and  it  wis 

BardsweU  ▼.  BardtwtU  was  to  the  Jbl lowing  no  trust. 

effect:   Charles  BardsweU,  by  will,  gave  all  (6)  Knight  v.  Knigktj  3  Beav.  154,  176-7. 

his  estate  and  effects,  both  real  and  personal,  (c)   Young  v.  Ifarttn,  S  Y.  &  Cotl.  K.  S. 

to  his  son«  Charles  BardsweU,  his  heirs,  ex-  582,  590. 

ecutors,  administrators,  and  assigns,  to  and  {d)  Lechmtrt  r.  Zovie,  2  M.  &  E.201;  tee 

for  his  and  their  own  use  and  benefit,  "  well  Bhnd  v.  Hlandy  2  Cox,  354 ;  Pope  ▼.  P<'f^ 

knowing  "  he  will  discharge  the  trust  reposed  10  Sim.  5;  Knight  ▼.  Knight^  3  Bear.  174,snd 

in  him  by  remembering  his,  the  testator's,  cases   there   cited;    While  r.   Bngge,  Loid 

sons  and  daughters,  William,  Edmund,  Mar-  Lyndhurst,  15  Law  J.  Chanc  182. 

tha,  Eliza,  and   Maria;   Charles   BardsweU  (e)  Lord  Langdaie,  Knight  v.  Knight,  3 

was  also  appointed  executor.       The  Vice-  Beav.  173. 

Chancellor  of  England  said  the  expressions,  (/)   1  Bro.  179. 

**  well  knowing,"  would  have  created  a  trust  (g)  The  cases  of  Puehman  t.  Fitliltr,  3 

if  it  were  pointed  out  tMo  were  the  parties  to  Ves.  7;  Bland  v.  Bland^  2  Cox,  349,354; 

take,  and  what  they  were  to  take;  but  the  jStty.Genl,  v.  Hall,  cited  ib,  355;  ^mmgir. 

v.  C.  held,  that  the  testator   had  given  the  Barnard,  2  Bro.  585;  Bade  v.  Eade^  5  }iad(k 

property  to  his  ton  abeoluiely,  and  had  given  121;  Honcood  v.  Witet,  1  Sim.  k.  S.  3S9;  snd 

a  recorrnnendatian  only  of  his  other  children  many  other  cases  have  been  decided  on  the 

to  the  kindneat  of  his  son.     He  observed  that  same  principle. 

the  wortls  of  "  gift "  included  executors,  &c.,  (h)  As  a  recommendation  to  a  wife  v> 

and  the  words  of  **  trust "  related  only  to  the  give  a  certain  sum  to  each  of  her  daughters 

son,  p.  323.     The  manner  in  which  the  al-  who  shall  behave  dutifully,  Otway  v.  Olwafy 

leged    trust   was   to   be   executed    was    leA  quoted  in  Malim  v.  KeighUy,  2  Ves.  J.  53(^l> 

entirely  to  the  son.     His  honor  disposed  of  (i)  Seo  Etliaon  v.  £/2tKm,  G  Yes.  663,  lA 

the  objection  that  a  trust  was  impressed  on  Eldon. 
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Sir  J.  Leach  held  that  the  trust  intended  never  vested  in  her,  bat  en- 
tirely failed,  and  that  the  testator  must  be  considered  as  having  died 
intestate  (a). 

*If  there  are  annexed  to  the  gift  any  expressions  that  may  em«  r«7Q-i 
brace  any  uncertain  amount  of  property  which  the  donee  may  *-  -' 
obtain  otherwise  than  through  the  gift  to  which  the  words  of  expectation 
or  tbe  like  are  annexed,  it  has  been  held  that  the  words  of  recommenda- 
tion in  such  a  case  will  not  create  a  trust  {b) ;  though  where  a  trust  is 
clearly  fixed  upon  a  specific  sum,  being  the  donor's  own  property,  it  will 
not  be  defeated  because  the  testator  has  attempted  to  fix  the  same  trust 
upon  other  distinct  property  over  which  he  has  no  control  (c). 

Wbere  the  testator  in  one  part  of  the  will  gives  the  property  unfettered, 
it  may  be  taken  as  a  general  rule,  that  the  legatee  is  not  bound  to  com- 
ply with  a  subsequent  recommendation  (<i).  Where  a  person  gave  all 
his  property  to  his  wife  to  and  for  her  own  use  and  benefit  and  disposal 
absolutely,  and  in  a  subsequent  part  of  the  will  earnestly  conjured  her, 
under  the  advice  of  his  executors,  to  proceed  forthwith  to  *make  r^-yi -i 
ompk provision  for  their  only  child  and  granddaughter;  this  was  ^  ^ 
held  to  amount  to  a  mere  wish  (e). 

(a)  Ray  ▼.  jidaau^  3  My.  &  K.  244.  the  sugar  bouses  is  assaming  the  qaestion. 

(6)  Ltdantre  v.  Lavie^  2  My.  &  K.  201 ;  It  is  not  precisely  the  same  question  as  where 
here  there  was  nothing  to  prevent  the  donees  on  the  context  it  is  clear  that  tbe  donee  was 
fiooi  disposing  of  the  whole  of  the  property-  to  be  at  liberty  to  dispose  as  he  pleased  of 
given  during  their  lives.  In  FlkU  v.  Hughtt,  tbe  whole  or  any  part  of  the  property ;  see 
6  Beav.  342,  the  words  "  whatever  she  can  LemaUre  v.  Baniiter^  2  Bro.  40 ;  Popt  v.  Pcp9^ 
tiansfer'*  were  considered  as  too  vague  and  10  Sim.  6;  3  Bev.  174;  Tibbiltt  v.  THbbitti^ 
indefinite  to  create  a  trust.  In  Cwd^e  v.  19  Yes.  664;  et  v.  tn/^o,  p.  71.  If  a  person 
Otmi^ef  Ambl.  686,  the  testator  gave  his  recommends  that  his  own  property  and  that 
ngar  bouses,  stock  in  trade  there,  and  the  of  some  one  else,  over  which  he  has  no  con- 
appurtenances  thereto  belonging,  to  his  son,  trol,  should  be  settled ;  that  does  not  prevent 
£llis  Canlifife ;  nevertheless,  in  case  his  son  the  trust  from  attaching  on  his  own  property ; 
Ellii  should  happen  to  die  without  a  son  or  Ford  v.  Fowler,  3  Beav.  147,  cited  above. 
MOB,  theo,  and  in  such  case,  he  recommended  (r)  Lord  Langdale,  Ford  v.  Fowkr^  3  Beav. 
ittohim  to  devise  the  said  sugar  houses  and  147 ;  there  was  a  separate  sum  of  10,000/. 
joint  Stock  in  trade  there  to  his  brother  on  which  tbe  recommendatory  trust  was  held 
Bobert    Ellis  died,  leaving  two  daughters,  clearly  to  attach. 

Int  no  son;  the   Lords  Commissioners  de-  {d)  Meredith  v.  Heneagey  1   Simons,  542; 

cided  that  no   trast  was  attached,  on   the  and  see  Harland  v.  Trigge,  1  Bro.  142;  and 

groood,  as  reported  in  Ambler,  that  the  words  3  Beav.  174.     In  a  leading  case  relating  to 

were  mere  worda  of  recommendation:  if  that  direct  trusts,   the   testator  gave    some  real 

'  was  tbe  ground  the  case  is  overruled  by  Pier-  estates  to  his  sons  in  fee,  and  directed  his 

«M  V.  Gcamettf  2  Bro.  43.     But  according  to  personal  estate   to  be  laid  out  in  lands  by 

I^  Rosslyn,  in  MaUm  v.  Keighley,  2  Yes.  J.  his  wife  (who  was  executrix),  to  be  settled 

933,  "it  did  not  turn  upon  the  interpretation  on   his  two   sons;   he  proceeded   in   these 

of  the  words  of  recommendation,  but  upon  words—**  my  wife   shall  receive  the   rents 

the  nature  of  the  property  over  which  Ellis  and  profits  of  all  my  estate,  until  my  chil* 

had  full  power  to  spend  or  waste  it."    If  so,  dren    attain    the    age   of  21  years,  and  to 

the  priuciple  of  the  decision  is  supported  by  maintain  my  children  ai  the  thinks  convenienif 

nbseqoent  cases:  Bland  v.  Blandj  2  Cox,  351,  and  when  they  do  come  of  age,  she  shall  fiot 

354 ;  and  Attorney-Gen.  v.  Hallt  cited  355  &  he  Kable  to  give  them  any  account  of  the  rents 

356;  Bradley  v.  fValeoU,  13  Yes.  451,  before  and  profits  by  her  received  at  that  time."— 

noticed,  and  the  other  cases  cited  in  Blunt's  lord  King  held,  and  his  decree  was  affirmed 

ooce;  hot  the  doubt  is  whether,  as  there  was  in  the  House  of  Lords,  that  the  interest  of 

property  of  a  permanent  nature,  namely,  the  the  moneys  to  be  laid  out,  as  well  as  the  rents 

ngar  houses,  &&,  also  property  which  was  of  the  real  estate  was,  by  the  will,  given  ab- 

oecessarily  JIuduating,  as  was  the  stock  in  solutely  to  the  mother,  and  that  the  sons  had 

tnde,  and  the  recommendation  applied  to  no  interest  in  it.    Tkurtton  v.  Etringtonj  X  Jao. 

both  as  one  entire  subject,  it  was  void  alto-  361,  n. 

8«her,  because  there  was  a  part  of  the  pro*  (e)   Winch  v.  Bruttonj  viii.  Jurist,  1088 ; 

perty  to  which  the  trust  could  not  attach— to  Yice-Chan.  of  England,  1844,  t.  tupra^  p.  23. 
By  that  Ellis  might  have  spent  and  wasted 
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Another  exception  is,  where  the  motive  assigned  is  beneficence  to- 
wards the  donee  ;  thus— where  a  person  gave  an  estate  to  his  daughter 
as  a  reward  for  her  aflectionatey  unwearied,  and  unexampled  attention 
to  the  testator,  superadded  words  of  recommendation  were  held  not  to 
create  a  trust  (a). 

If  a  person  is  in  express  terms  appointed  receiver,  or  auditor,  or  ma- 
nager of  the  testator's  estates,  with  a  salary  or  other  remuneration,  the 
court  will  act  upon  such  direction,  provided  misconduct  in  the  execution 
of  his  duties  be  not  proved  against  the  person  so  appointed  {b).  Ques- 
tions have  arisen  as  to  recommendatory  words  as  applied  to  such  a 
subject.  Lord  C.  Sugden  held,  chiefly  on  the  authority  of  TSbbitts  t. 
T\bhUts{c\  that  the  words  ^'it  is  also  my  particular  desire  that  my  exe- 
cutors, whilst  acting  in  the  manag^ement  of  all  or  any  of  my  affairs  under 
this  my  will,  as  also  my  friend,  William  Shaw,  when  he  shall  enter  into 
the  perception  of  my  said  rents  of  Kentstown,  &c.,  shall  continue  the 
said  B.  E.  Lawless  in  the  receipt  and  management  thereof,  and  likewise 
shall  employ  and  retain  him  in  the  receipt,  agency,  and  management  of 
the  rents  and  issues  of  such  other  lands  and  premises  as  shall  and  may 
be  purchased  and  settled  in  pursuance  of  the  directions  hereinbefore  con- 
tained, at  the  usual  fees  allowed  to  agents,  he  having  acted  for  me  since 
I  became  possessed  of  the  said  estate  fully  to  my  satisfaction ;"  but  the 
House  of  Lords  reversed  the  decision,  holding  that  the  court  could  re- 
cognize these  expressions  not  as  imposing  an  obligation  or  trusty  but 
only  as  importing  advice  (</).  In  a  later  case,  where  the  testator  used 
these  words,  ^^and  inasmuch  as  my  estate  and  property  will  require 
more  management  than  I  can  expect  of  my  trustees  personally  to  bestow, 
it  is  my  wish  and  desire  that  the  hereinbefore-named  Thomas  Finden, 
in  whose  judgment  and  integrity  I  place  great  con6dence,  be  appointed 
for  all  the  purposes  for  which  they  or  he,  my  said  trustees  or  trustee,  may 
have  occasion  for  an  agent,  receiver,  and  manager  of  my  estate  and 
property ;"  and  in  case  Finden  should  die  or  desire  not  to  act,  power 
was  given  to  his  wife's  nieces  (who  were  entitled  to  the  rents,  subject  to 
an  annuity)  to  appoint  some  other  person.  The  Vice-Chancellor  of  Eng- 
r*721  '^'^  ^^  *clearly  of  opinion  that  it  was  imperative  on  the  trustees 
'-  •'to  employ  Mr.  Finden  (e) ;  and  that  the  ultimate  decision  of  Shaw 
V.  Lawless^  in  the  House  of  Lords,  did  not  govern  this  case :  Lord 
Cottenham  was  as  clearly  of  opinion  that  it  did,  and  he  reversed  the 
Vice-Chancellor's  decision  (y*). 

If  a  person  wills  and  desires  that  his  devisee  shall  sell  the  estate  in  a 
particular  way,  as  to  a  college,  such  a  devise  does  not  sever  the  benefi- 

(a)  KxpcuU  Payne^2  Youn^e  &  Coll.  636.  oellorthat  the  powers  previously  given  to  the 

(6)  Hibbert  V.  Hibbert^3  yietiv,  6b3]    WU'  trustees,  for   letting,  &c.f   were   inconsistent 

tiams  V.  Corbet^  8  Sim.  349.  with  an  independent  manager  beinj;  forced 

(c)  SuprOf  p.  70,  n.  (6).  upon  them,  ibid.    The  Lord  Chancellor  ad- 

{d)  Lttwlm  V.  Shaw^  1  Llo.  &   G.  temp,  verted  to  another  ground,  namely,  that  it  was 

Sngd.   104,   170    (reversing   Loid   Plnnket's  only  when  the  trustees  had  occasion  for  an 

decision) ;   S.  C.  Dom.  Proc.  5  Cl.  &  Finn,  agent,  that  Mr.  Finden  claimed  a  right  to  be 

129.  employed,  and  a  person  cannot  file  o  bill  on 

(e)  Finden  v.  Stq>htn$^  x.  Jurist,  997  b,  the  probability  of  a  future  title  upon  an  event 

(/)  iS.  C.  before  Ld.  Cottenham,  x.  Jurist,  which  may  never  happen.    Lord  Redesdaie, 

1019.     It  was  considered  by  the  Lord  Chan-  pp.  156*7. 
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cial  interest,  but  is  odly  an  injunction  to  the  deTisee  to  enjoy  the  property 
in  a  particular  manner ;  there  is  no  resulting  trust  of  the  price  for  the 
testator's  representative  (a). 

These  illustrations  may  suf&ce  to  show  the  nature  of  the  rules  of  con- 
struction and  interpretation  which  have  been  applied,  in  order  to  ascer- 
tain the  intention  with  which  the  words  of  recommendation,  and  the  like, 
are  used,  and  to  give  a  general  view  as  to  when  such  words  will  be 
treated  as  imperative,  and  therefore  as  creating  a  trust. 

But  there  are  other  requisites  necessary  for  creating  a  recommendatory 
as  well  as  a  direct  trust,  of  which  the  chief  is  certainty  (6).  If  the  objects 
are  not  such  as  can  be  ascertained  with  sufficient  certainty — if  the  giver 
uses  a  vague  description  of  the  object — that  is,  a  description  by  which 
the  giver  neither  clearly  defines  the  object  himself  nor  names  a  distinct 
class  out  of  which  the  first  taker  is  to  select  (c),  the  gift  will  fail  for  want 
of  certainty.  It  was  observed  by  Lord  Eldon,  that  wherever  the  subject 
to  be  administered  is  trust  property,  and  the  objects  for  whose  benefit  it 
is  to  be  administered  are  to  be  found  in  a  will  not  expressly  creating  a 
trust,  the  indefinite  nature  of  the  objects  is  always  used  by  the  court  as 
•evidence  that  the  mind  of  the  testator  was  not  to  create  a  trust,  and  the 
difficulty  that  would  be  imposed  upon  the  court  to  say  what  should  be  so 
applied,  or  to  what  objects  has  been  the  foundation  of  the  argument  that 
no  trust  was  intended  (c{). 

The  Court  of  Chancery,  with  a  view  to  prevent  bequests  of  this  de- 
scription from  being  defeated,  has  established  certain  rules  of  interpre- 


tation for  limiting,  where  it  is  practicable,  general  expressions  as 
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*to  the  objects,  so  as  to  confine  them  within  such  limits  as  will 
enable  the  court  to  carry  into  effect  the  intention  of  the  testator  as  far  as 
it  can  be  reasonably  accomplished. 

The  words  "family"  and  "relations"  are  the  expressions  which  are 
most  common  in  devises  of  this  description,  and  the  court  as  to  each  has  at 
length  established  certain  rules  of  interpretation,  which  may  be  applied 
in  most  cases  so  as  to  give  to  those  expressions  a  reasonable  and  sensible 
effect ;  not  that  these  rules  are  peculiar  to  precatory  or  indeed  to  trusts 
of  any  description,  inasmuch  as  the  courts  of  law,  as  will  be  seen  by 
some  of  the  references  which  follow,  in  those  instances  in  which  they 
have  had  to  construe  words  of  this  description  in  wills,  have  adopted 
the  same  principle  of  interpretation.  The  courts  in  this,  as  in  every 
other  instance,  with  the  exceptions  before  alluded  to(6),  adhering  to  the 
rule  that  there  should  be  uniformity  of  construction  in  all  the  courts. 

It  is  evident,  said  Lord  Langdale,  that  the  word  "family"  is  capable 
of  so  many  applications,  that  if  any  one  particular  construction  were  at- 
tributed to  it  in  wills,  the  intention  of  testators  would  be  more  frequently 
defeated  than  carried  into  effect.  Under  different  circumstances  it  may 
mean  a  man's  household,  consisting  of  himself,  his  wife  and  children, 
and  servants;  it  may  mean  his  children,  excluding  the  wife;  or  in  the 
absence  of  wife  and  children  it  may  mean  brothers  and  sister,  or  his 

(a)  Lord  Hard  w.,  HUl  v.  Bithop  of  London,        (d)  Lord  Eldon,  10  Ves.  S36 ;  and  Turn. 

OD  re^hearing,  1  Atk.  619;  approved  by  Lord  &  Rubs.  159,  to  the   same   effect;   and  see 

Cottenhara,  Wood  v.  Cox,  2  My.  &  Cr.  694.  Harding  v.  Glynn,  1  Atk.  470,  infra. 

(6)  Supra,  vol.  i.  p.  499.  (e)  Vide  supra^  vol.  i.  p.  525. 

(0  3  Beav.  174. 


73  ^*Familyf*^  Us  hUerpretatian. 

next  of  kin ;  or  it  may  mean  the  genealogical  stock  from  which  he  may 
have  sprung.  All  these  applications  of  the  word,  and  some  others,  are 
found  in  common  parlance  ;  and  in  the  case  of  a  will,  we  must  endeavor  to 
ascertain  the  meaning  in  which  the  testator  employed  the  word,  by  con- 
sidering (a)  the  circumstances  and  situation  in  which  he  was  placed,  the 
object  he  had  in  view,  and  the  context  of  the  will  (i).  This  word,  there- 
fore, has  had  different  meanings  given  to  it  in  different  wills,  and  accord- 
ing as  it  is  directed  to  real  or  to  personal  estate,  or  to  a  fund  in  which 
r«74i  ^^^  ^^^  mixed  up  (c).  In  fact,  by  the  settled  rules  of  construc- 
^  ^  tion,  the  same  word  may  have  'different  meanings  in  the  same 
will,  or  even  on  the  same  clause,  especially  in  reference  to  different  sub- 
jects (d). 

It  was  held  by  the  courts  of  law,  in  the  time  of  Dyer,  that  the  words, 
*^  or  else  to  remain  to  the  house"  {scilicet  families  as  it  was  construed), 
must  be  intended  in  a  devise  of  real  estate  to  mean  the  chief  and  eldest 
and  most  worthy  of  the  family,  that  is,  the  heir  according  to  the  course 
of  the  common  law;  and  the  Court  of  Chancery  has  adopted  the  same 
rule  of  interpretation  in  parallel  cases  {e) ;  but  when  the  proceeds  of  the 
sale  of  real  estate  is  to  go  to  the  family,  it  will  not  be  confined  to  the 
heir(/). 

The  objects  to  which  the  testator  intended  to  apply  the  word  "family" 
may  sometimes  be  collected  from  the  will  itself;  in  such  case,  his  inter- 
pretation will  of  course  be  followed.  Where  a  person  devised  his  real 
estate  to  trustees  in  trust  to  receive  the  rents  and  make  certain  annual 
payments,  and  to  distribute  the  remainder,  if  any,  amongst  certain 
*^  families,"  according  to  their  circumstances,  &c.,  adding,  ^' whose 
names  are  hereinafter  mentioned,  viz.,  William  Copley,  &c."  the  Vice- 
Chancellor  Wigram  strongly  inclined  to  think  that  upon  this  will  the 
testator  had  put  his  own  construction — that  the  persons  named  were  the 
objects.  He  added,  but  if  that  were  not  so,  the  cases  of  Barnes  v. 
Patch  (g)f  Cruwys  v.  Co/iiuin(A),  and  Grant  v.  Lynamj  {%)  were  autho- 
rities that  the  court  can  and  will  put  a  construction  on  the  word  "  family," 
when  it  can  reasonably  be  done,  rather  than  that  a  devise  should  be 
void  {k) 

(a)  According  to  the  settled  rules  of  con-  Lord  Orrtry,  3  Atk.  288 ;   Stafford^  Lord  r. 

struction,  see  vol.  i.  p.  755,  and  Wright  v.  Buckley ,  2  Ves.  180. 

jitkyru,  Turn.  &  R.  162-3.  («)  Dyer,  333,  No.  (29),  2  Vern.  381,  ap- 

(6)  Lord  Langdale,  BladnoeU  v.  Bull,  I  proved  by  Sir  T.  Clarke,  Crootly  v.  Cfarr, 
Keen,  181.  Thus  applying  the  above  prin-  Arab.  397;  recognized  by  Lord  Eldon,  Wright 
ciples,  the  wife,  on  the  tn/enftan,  was  declared  v.  Alkyn»,  Turn.  &  R.  156;  Lord  Ellen- 
entitled  to  share  with  the  children  in  the  real  borough,  Dot  v.  Smith,  5  M.  &  S.  129,  132. 
and  personal  estate  devised ;  and  see  Wood»  In  Doe  v.  Over,  1  Taunt.  263,  a  devise  of  real 
▼.  Woods,  1  M.  &  C.  408;  the  words  were  estate,  to  relations,  was  held  to  mean  those 
**  the  overflush"  (i  e.  of  the  proceeds  of  the  who  would  take  according  lo  the  statute, 
sales,  which  was  directed  in  a  given  event)  (/)  Woode  v.  Woods,  1  My.  &  Cr.  408. 
"to  my  wife  towards  her  support  and  her  See  the  note  to  Lewin  on  Trusts,  pp.  58L-2, 
family,"  p.  402.  as  to  the   construction,   where    the    words 

(c)  Cruwyt  ▼.  Cobnan,  9  Ves.  323 ;  M'Lt-  **  poor,"  or  "  necessitous,"  or  the  like,  are  add- 
roth  V.  Baron,  5  Ves.  1 59 ;   Wrif^ht  v.  Mkyns,  cd,  et  infra. 

Turn.  &  R.  154  ;  MorUm  v.  Tewart,  2  Y.  &  (g)  8  Ves.  604,  606  ;  there  held  that  family 

Coll.  N.  S.  81 ;  Doe  dem.  Chatteway  v.  Smith,  meant  children,  and  that  they  took  per  capita  ; 

9  Maule  &  S.  126-130,  where  the  prior  cases  the  Statute  of  Distributions  did  DOt  oome  in 

are  observed  upon  particularly;  Pyot  v.  Pyot^  question. 

1  Ves.  335.  (A)  9  Ves.  319. 

(d)  Doe  v.  *%nth,  5   Maule  k  S.  131*2;  (t)  4  Russ.  292. 

Forth  V.  Ouqmant  1  P.  W.  663 ;  Sh^ffieid  v.        (k)  LUey  v.  Hey,  I  Hare,  583.     Inquiries 
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In  some  cases,  the  rule  laid  down  by  the  Statute  of  Distributions,  1  Ja. 
n.  c.  17,  has  been  called  in  aid  as  the  best  measure  for  setting  bounds 
to  such  general  words  (a). 

Where  personal  estate  was  given  by  will  to  a  female  for  life,  and  with 
the  testator's  absolute  desire  that  she  should  bequeath  the  same  to  those 
of  her  own  family  who  should  behave  well  (thus  giving  *the  donee  r^^ei-i 
a  power  coupled  with  a  trust),  and  the  donee  made  no  disposition,  '-  -> 
the  word  family,  on  the  circumstances  and  context,  was  held  to  mean 
kindred,  and  a  trust  was  declared  to  exist  for  the  benefit  of  the  next  of 
kin,  according  to  the  Statute  of  Distributions  [b). 

Where  a  testator  directed  the  remainder  of  his  estate  *'to  be  equally 
divided  between  brother  Lancelot's  and  sister  Esther's  families,"  Sir  W. 
Grant  held,  that  the  children  were  to  take  exclusive  of  the  parents, 
and  per  capita^  not  per  stirpes  (c).  Indeed,  generally  speaking,  neither 
the  husband  {d)  nor  the  wife(e)  will  be  considered  as  included  under  the 
word  family.  But  the  husband  has  been  included  on  the  intention  to  be 
collected  from  the  context,  and  of  course  the  wife  may  may  be  included 
in  the  same  manner  (y^. 

There  is,  however,  as  Lord  Eldon  observed,  still  great  difficulty  in 
giring  a  definite  meaning  to  the  word  *'  family"  except  in  those  cases 
in  which  decision  has  affixed  a  definite  meaning  to  the  word  (g).  A  gift 
of  an  estate  to  a  person  absolutely,  hoping  he  will  continue  it  in  the 
family^  has  been  held  not  to  be  sufficiently  specific  to  enable  the  court 
to  declare  who  were  the  objects  [h). 

The  term  "  relations"  is  still  more  indefinite  than  the  word  family  ; 
but  the  court,  upon  grounds  of  convenience,  and  to  prevent  the  devise 
being  void  for  uncertainty,  where  the  execution  of  a  trust  in  favor  of 
relations  has  fallen  to  the  court,  and  where  the  context  left  the  word 
undefined,  has,  in  this  instance  also,  adopted  the  rule  of  the  Statute  of 
Distributions,  and  given  the  property,  when  personal,  to  the  next  of  kin, 
according  to  the  statute,  with  the  same  exclusion  of  the  husband  and 
wife  (t).  The  statute,  however,  is  only  taken  as  limiting  the  *range  rc^/^-i 
of  objects  ;  there  being  no  indication  in  the  will  as  to  the  j^ropor-    ^      ^ 

were  directed  to  ascertain  the  state  of  the  (^)   Wright  v.  Atkynt^  Turn.  &  R.  156,  tt 

lamilies    of   the    several    persons    named,  uq.;  and  see  IMey  v.  Hey^  1  Hare,  582. 

Family  maj  extend  to  grandchildren  as  well  (A)  Harland  v.  Trigg^  1  Bro.  144.  A  devise 

as  children.     Robin$im  v.    WdddihWj  V.  C.  of  a  moiety  of  a   residuary  estate  '*to  my 

£og.  8  Sim.  137.  brothers  and  sister's  family"  was,  though  un- 

(a)  Roaeh  ▼.  ffammondj  Free.  Ch.  402.  willingly,  held  to  be  void  (Doe  v.  JoinviUe,  3 

(ft)  Cruwifi  V.  Cohnan^  9  Ves.  319,  cf  t.  3  East,  172),  on  the  ground  that  there  was  not 

SwansL  321.  any  certain  means  of  defining  what  persons 

(c)  See  Bamet  ▼.  Patch,  8  Ves.  606 ;  and  should  take. 

see  Crmeyi  r.  Cobnan,  9  Yes.  325 ;  and  Wood  (i)  Cruwys  ▼.  Colman^  9  Ves.  325 ;  Cde  y. 

V.  Wood,  3  Hare,  65;  and  1  My.  &  K.  408.  Wade,  16    Ves.  27,  19    Ves.  400;   Pope  v. 

(cf)  See  Brandon  ▼.  Brandon^  3   Swanst.  Whitcombe^3  Meriv.  689;  Brandon  y.Branf 

321.  don,   3   Swanst.   319-20;    Cronly  v.    dare^ 

(i)  *'The  wife   cannot  claim,  the  statute  Ambl.  397.    In  Edgey.  SaUibury,  Ambl.  70, 

providing  for   her   by  the   name  of  wife."  v.  tn/ra,"  nearest  relations'*  received  the  same 

Lord  Thurlow,  Green  r.  Howard,  1  Bro.  33.  construction.   In  the  following,  amongst  other 

(/)  M.  R.,  AtLerott  v.  Bacon,  5  Ves.  166-7,  cases   also,  legacies  of  personalty  and  pro- 

8;  and  see  5  Manle  &  S.  130;  and  4  Russ.  ceeds  of  real  estate  given  to  relations  were 

297 ;  in  Wood  v.  Wood,  3  Hare,  65,  there  was  held,  according  to  the  general  rule,  to  go  to 

the  additional  reason  for  excluding  the  wife  the  next  of  kin,  not   incIiuHng  the  wife  or 

on  tlie  intention.  husband,  where  the  gift  was  to  all  the  rela- 
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tionSy  it  is  considered  that  the  directions  of  the  testator  are  best  observed 
by  making  the  division  amongst  the  objects  let  in  per  capita;  thus,  where 
there  have  been  brothers  and  brother's  sons,  these  last  have  been  allowed 
to  take,  not  by  representation,  but  per  capita  {a). 

And  where  the  donee  is  intrusted  with  the  selection,  if  he  should  tbiok 
fit  to  execute  the  trust  he  may,  in  making  his  selection  amongst  the  rela- 
tions, go  beyond  the  limit  of  the  Statute  of  Distributions  (6).  Accord- 
ingly, where  the  testator  gave  to  his  wife  500/.,  adding  that  it  was  his 
will  and  desire  that  his  said  wife  might  dispose  of  the  same  amongst  her 
relations  as  she  by  will  might  think  proper,  a  gift  by  the  wife  by  will  to 
her  sisters  for  life,  towards  the  maintenance  of  her  children,  and  after 
her  death  to  those  children,  was  supported (c).  So  where  a  person  de- 
vised 15/.  a-piece  to  each  of  his  relations  of  the  father's  and  mother's 
sides,  the  executors  paid  15/.  to  Dorothy  Smith,  one  of  the  next  of  kin, 
and  four  sums  of  15/.  to  each  of  her  children,  and  the  payments  to  the 
children  were  held  to  be  good  ((/). 

Where  there  was  a  bequest  to  the  nearest  relation  («),  and  another  to 
the  nearest  and  next  of  kin(/);  it  was  held  to  carry  the  money  to  a 
surviving  brother  in  exclusion  of  the  children  of  a  deceased  brother  ; 
but  any  deviation  from  the  rule  of  taking  the  next  of  kin  within  the 
rm'j'j-i  statute  has  depended  on  circumstances (^) ;  extrinsic  evidence  as 
'-  -I  to  *whom  the  testator  intended  to  embrace  under  the  word  relations 
cannot  be  admitted. 

The  word  descendants  includes  all  the  issue  of  children  as  well  as 

tions:  Carr  v.  Bedford,  2  Chanc.  Rep.  77 ;         (c)  Forbes  v.  Ball,  3  Meriv.  437. 
Roach  V.  Hammond^  Prec.  Chan.  402  ;  Thomas         (rf)  Jones  v.  Beale,  2  Vern.  381 ;  this  case 

▼.  Hole,  Forrest,  251 ;  Anon.  1  P.  Wms.  326  was  decided   on    previous    precedents    pro- 

(rule  admitted) ;  Green  v.  Howard,  1  Bro.  32 ;  duced,  particularly  one  of  Arnold  v.  Bed/artL 

Rayner  v.  Mowbray,  3  Bro.  234 ;  and  see  Spring  k   (e)  Marsh  .v.  Marshy  1  Bro.  293 ;  Smith  t. 

denu  Fiicher  v.  Biles,  in  the  note  to  1  T.  R.118.  Campbell,  Geo.  Coop.  275 ;  19  Vea.  400. 

(a)  Lord  Thurlow,  Chreen  v.  Howard,  1  Bro.         (/)  Brandon  v.  Brandon,  2  Wilson,  C.  C. 

32.     In  Blarkier  v.    Webb,  2   P.  Wms.  383,  14;  3  Swanst.  312.     Mr.  Justice  Bui  ler's  de- 

where  money  was  bequeathed  to  sons  and  cision  in  Phillips  v.  Garth,  3  Bro.  64,  by  which 

daughters   and   grandchildren,  it  was   held  he  let  in  surviving  brothers,  together  Mrith 

that  they  should  ail  take  per  capita.     It  is  to  nephews  and  nieces,  as  representing  deceased 

be  observed,  it  is  now  settled  that  where  the  brothers  and  sisters,  pfr  capita,  under  a  giA 

gift  is  to  the  *'  next  of  kin,"  those  words  are  to  **  next  of  kin,  share  and  share  alike,**  is 

to  be  construed  the  nearest  of  blood,  exclud-  stated  to  be  over  ruled  by  Sir  T.  Plumer, 

ing  those  who  would  take  by  representation  Brandon  v.  Brandon,  ubi  sup. ;  and  by  Sir  W. 

under  the  Statute  of  Distributions.    Elmsley  Grant,  Smith  v.  Campbell,  19  Yes.  400 ;  see 

v.  Young,  infra,  Elmsley  ▼.  Young,  2  My.  &  K.  87.     In   the 

(6)  Supple  v.  Lowson,  Ambl.  729;  Bennett  last-cited  case,  Sir  J.  Leach  held,  that  **next 

Y.  Honeywood,  ibid.  708.     Diet.  Sir  W.  Grant,  of  kin"  must  be  taken  to  mean  next  of  kin 

9  Yes.  324;  Mahon  v.  Savage,  1  Sch.  &  Lef.  according   to    the   Statute  of   Distributions. 

Ill,  which  was  a  gif\,  with  a  power  to  dis-  Vide  ibid.  p.  88;    and  see,  on   this   subject, 

tribute  amongst  "  poor   relations,"  Grant  v.  Lewin  on  Trusts,  589-90. 
Lynam,  4  Russ.  292.     In  Pope  v.  Whitcombe,        (jg)  Sir  W.  Grant,  Cole  v.  Wade,  16  Ves. 

ubi  sup.  it  was  held,  that  the  power  of  selec-  47;  S.  C.  on  appeal,  19  Yes.  425-6,  ^  where 

tion  only  extended  to  suoh  as  were  next  of  the  words  are  to  relations,  according  to  their 

kin  (but  see  Turn.  &  R  16  0»  ^^^®  same  con*  greater  need,  or  *  according  to  their  necessity/ 

struction   was   given   in  Edge  v.  Salisbury,  the  court  has  shown  greater  favor  to  one/^ 

Ambl.  70,  which  was  a  trust  to  distribute  Lord  Thurlow,  1  Bro.  33;  v.  2  Yea.  110.     In 

amongst  nearest  relationjj,  who  might  be  ob-  W^arburton  V.  Warburton,  3  Yem.  421,  Com. 

jects  of  charity.     Mr.  Blunt  has  collected  the  Dig.  Chanc.  4  W.  11,  a  double   share  was 

cases  on  this  subject  in  his  notes  to  Edge  v.  given  to  the  heir,  he  having  a  smaller  pn>vi> 

Salisbury  f  and  see  Gower  v.  Mainwaring,  2  sion,  or,  as  the  report  states,  **  as  looking  upoa 

Yes.  87 ;  and  the  note  to  Lewin  on  Trusts,  p.  him  as  standing  most  in  need  thereof." 
581. 
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children  (a),  this  word  being  construed  on  a  different  principle  from 
the  word  relations  or  family  (b).  This  difference  in  construction  also 
applies  to  the  nature  of  the  interest  given :  a  gift  to  descendants  or 
issue,  not  being  governed  by  the  Statute  of  Distributions — as  is,  as  we 
have  seen,  a  gift  to  relations  or  family — the  individuals  answering  the 
description  will  take  as  joint  tenants,  and  not  as  tenants  in  common, 
unless  there  be  words  of  severance,  as  equally  to  be  divided,  or  the 
like  (c). 

The  sense  of  the  words  as  fixed  by  legal  authority,  said  Lord  Thur« 
k)w,  is  not  to  be  altered  by  [evidence  of]  the  language  held  on  any 
occasion  by  the  testator,  or  by  his  behavior  (d). 

Where  a  discretion  is  vested  in  the  donee  of  the  property,  or  to  what- 
ever extent  the  family  or  relations  may  have  an  interest  in  the  property, 
the  court  will  not  deprive  the  person  to  whom  it  is  given  of  the  exercise 
of  such  discretion  (e) ;  and  so  where  there  is  an  express  trust  to  apply 
the  interest  of  a  trust  fund  for  the  benefit  of  children,  in  such  shares  and 
proportions  and  in  such  manner  as  the  trustees  or  the  survivor,  his  exe- 
cutors, &c.,  may  think  proper  or  advisable.  This  gives  to  the  trustees 
a  discretionary  power  as  to  the  distribution,  though  it  does  not  revoke  or 
in  any  manner  abridge  the  previous  gift,  therefore  the  surplus  undis- 
tributed will  belong  to  the  children  {/)• 

Where  in  such  or  any  similar  cases  there  is  a  trust  or  power,  or  a 
mixture  of  both,  whether  arising  on  a  legal  estate  (^)or  reserved  rmjoi 
*to  be  exercised  by  trustees  solely  according  to  their  discre-  *•  ^ 
tion,  the  court,  as  will  be  noticed  more  fully  hereafter,  cannot  put  itself  in 
the  place  of  those  trustees  to  exercise  that  discretion ;  and  where  the 
trustees  have  a  power  to  distribute  generally,  according  to  their  discretion, 
without  any  object  pointed  out  or  rule  laid  down,  the  court,  in  cases 
relating  to  private  persons,  does  not  interpose ;  and  in  the  case  of  an 
absolute  precatory  gift  to  which  such  a  discretion  is  annexed,  the  donee, 
according  to  the  ordinary  rule  (A),  would  take  absolutely ;  and  if  he 
exercise  the  discretion  it  is  his  own  gift. 

But  where  the  act  is  necessary  and  proper  to  be  done  in  the  execu- 
tion of  the  trust,  the  discretion  vested  in  the  trustees  as  to  the  mode  and 
the  like,  will  not  be  suffered  to  alter  or  affect  the  rights  of  the  parties  (t). 

(o)  Peanon  v.  Gamelt,  2  Bro.  226 ;  Crouly         (e)  See  Raikes  v.  Ward,  1  Hare,  450  j  and 

V.  Clan,  Ambl.  397 ;  more  correctly  reported  Bennett  v.  Honeywood,  Arnbl.  710. 
3  Swanst.  320,  note;  Parsons  v.  Baker,  18         (/)  Beevor  v.  Partridge,  11  Sim,  233-4. 
Tes.  476;  tf  ▼.  1  Turn.  &  R.  162.  (g)  Lord  Hardw.  Gouxr  v.  Mainttaring,  2 

(6)  Lord  Thurlow,  Butler  v.  Sfn^tton,  3  Ves.  S9;  et  v.  S.  C.  110-,  v.  infra,  p.  81;  but 

Bra  368;  Crossly  v.  Clare,  Ambl.  397 ;  and  in  that  case  the  Lord  Chancellor  held  that  a 

Blunt's  note ;  and  see  1  Rop.  on  Leg.  122,  et  seq.  rule  was  laid  down  in  the  will,  and  the  court 

(r)  Davenport  v.  Hanbury,  3  Yes.  259 ;  1  could  make  the  judgment  as  well  as  the  trus- 

Bop.  Leg.  138.  tees.     In  Walker  v.  Walker,  5  Mad.  426,  Sir 

(d)   Lord  Thurlow,  Green  v.  Howard,  1  J.  Leach  held  that  where  the  discretion  of 

Bco.  33.     It  was  proved,  in  that  case,  that  trustees  is  to  be  exercised  upon  matter  of 

the  testator  knew  that  the  word  **  relations"  opinion,  the  court  cannot  substitute  the  master 

meant  more   than    next  of  kin ;   but  Lord  for  the  trustecsi  but  that  it  can,  where  the 

Thurlow  held  that  there  was  no  peculiarity  discretion  is  to  be  exercised  on  matter  of  fact ; 

io  that  wiU  to  alter  tlie  sense  of  the  word  as  to  which  distiuction,  see  Hill  on  Trustees, 

relatioDs;   and  be  confined  it,  according  to  501. 
the  general  rule,  to  next  of  kin,  within  the        (A)  Vide  infra,  p.  85. 
itatute;  vide  supra,  p.  74.    "Friends"  may        (i)  Crevos  v.  Dvdten,  4  Ves.  07;   Lewin, 

be  so  used  as  to  mean  relations,  Gower  v.  236. 
JCotmsaring,  2  Ves.  88,  89. 
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It  may  be  observed,  that  a  discretionary  trust  cannot  be  delegated  eren 
to  a  co*executor  or  co-trustee  (a). 

If  the  giver  leaves  it  uncertain  as  to  what  interest  the  object  or  class 
of  objects  is  to  take,  in  such  case  also  there  is  such  a  want  of  certainty 
that  a  trust  cannot  arise  (ft). 

As  regards  the  subject  as  well  as  the  objects,  general  expressions  will 
be  sufficient,  if,  from  the  context,  with  the  aid  of  the  ordinary  rules  of 
interpretation  and  construction,  the  particular  subject  intended  can  be 
ascertained.  If  a  testator  gives  the  residue  of  his  estate,  after  certain 
purposes  are  answered,  to  a  particular  person  by  way  of  recommendatory 
trust,  it  has  been  considered  that  the  residue  of  the  property,  though  a 
subject  to  be  ascertained,  is  nevertheless  so  clearly  and  certainly  ascer- 
tainable, so  capable  of  being  made  certain,  that  the  rule  is  applicable  to 
such  cases  (c).  A  power  of  selection  in  the  donee  or  trustee  may  well 
be  given  so  as  not  to  make  the  gift  objectionable  as  uncertain  (d) ;  and 
if  a  testator  desires  his  executor  to  give  to  a  particular  person  a  certain 
sum  of  money,  it  will  be  treated  by  the  court  as  a  legacy,  though  the 
will  should  leave  it  to  the  executor's  own  free  will  when,  how,  and  in 
what  manner  it  shall  be  paid  (e). 

rmja-i  lu  those  cases  where  a  trust  is  raised  by  recommendation  to 
L  J  ^cjgave  the  property,  after  the  first  taker's  death,  to  certain  per- 
sons, that — equally  as  where  the  trust  is  direct  and  explicit— does  not 
prevent  the  interest  from  vesting  at  the  death  of  the  testator  {/) ;  and 
those  persons  take  a  vested  interest,  subject  to  be  divested  by  appoint- 
ment ;  where  the  children  of  a  particular  person  are  the  objects,  if  there 
be  no  appointment,  children  born  after  the  death  of  the  testator,  and  the 
representatives  of  those  who  may  have  died  in  the  lifetime  of  the  first 
taker,  are  entitled  together  with  the  survivors  (g).  "Where,  however,  the 
testator  expressed  his  will  and  desire  to  be  that  one-third  of  the  principal 
of  his  estate  and  efiects  should  be  left  entirely  at  the  disposal  of  his  wife, 
amongst  such  of  her  relations  as  she  might  think  fit  after  the  death  of 
her  sisters  ;  this  was  held  (she  having  made  no  disposition)  to  be  a  trust 
for  her  next  of  kin  at  the  time  of  her  death  {h). 

There  is  a  material  difference  in  respect  of  certainty  of  objects  be- 
tween a  gift  for  charitable  purposes  and  one  for  the  benefit  of  private 
persons. 

If  a  trust  be  created  directly  or  by  precatory  words  in  favor  of  charity 
or  for  charitable  purposes,  the  court  will  give  effect  to  it,  though  the 

(a)   Woodt  Y.  Woods^  1  My.  &  Cr.  410.  lection,  not  to  render  the  gift  void  for  un- 

(6)  See  3  Beav.  174.  certainty,  and  see  Jona  v.  Tonfi^  6  Simons, 

(c)  Lord   Langdale,  Knight  ▼.  KnighJtf  3  255,  d  v.  infra. 

Beav.  173.  (e)  Brat  v.  Cffle^,  1  Rep.  Ch.  246. 

{d)  See  Brown  v.  Higgty  4  Ves.  716,  cor-  (/)  Lord  Thurlow,  Rayner  ▼.  Mowbrof^  3 

recteid  from  Reg.  Lib.  4  Russ.  296-7 ;  affirm-  Bro.  23S,  et  v.  infra. 

ed,  8  Yes.  561,  by  Lord  Eldon  and  by  the  (g)  MaUn  r.  KeighkyyOn  farther  directions 

House  of  Lords;  Bwrough  r.  Phikox,  5  My.  3  Ves.  150;  S.  C.  2  Ves.  J.,  333,  on  original 

&  Cr.  73,  where  a  person  intreaied  the  lega-  hearing;  and  ibid.  529  on  appeal, 

tee  to  leave  the  property  to  the  children  or  (A)  J9trrA  v.  Wade,  3  Ves.  &  B.  198 ;  and 

the  grandchildren.    Prevost  r.  Clarke^  2  Mad.  see  Harding   t.  G/ynn,  1  Atk.  469 ;  8  Yes. 

458  (in  the  statement  the  word  and  is  used,  571-2,  from  Mr.  JoddreU's  note  ;  and  2  Sugd. 

but  the  case  was  argued  as  if  it  had  been  on  Pow.  160. 
or).    This  was  held  to  give  a  power  of  se- 
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particular  objects  be  not  specified  (a),  or  be  left  to  the  discretion  of  the 
donee.  The  court  in  these  cases  exercising  a  discretion,  as  having  the 
general  government  and  regulation  of  charity  (6) :  if  the  subject  be  un- 
certain, a  trust  for  charity,  it  is  presumed,  can  no  more  be  carried  into 
efiect  than  one  for  individuals. 

It  cannot  be  presumed  that  a  legacy  intended  to  be  given  to  a  corpo- 
ration, for  certain  purposes  not  ascertainable,  is  in  trust  for  charitable 
purposes,  so  as  to  save  the  legacy  from  being  void  for  uncertainty, 
though  there  is  the  strongest  probability  that  such  a  legacy  would  not 
be  given  for  any  private  purpose  (c).  The  general  subject  of  charita- 
ble gifts  will  be  more  fully  considered  hereafter. 

The  circumstance  that,  in  trusts  arising  purely  from  recommendatory 
•words,  the  property  is  absolutely  and  primd  facie  beneficially  r#o/^i 
given  (d)  to  the  person  sought  to  be  aflfected  by  the  alleged  trust  ^  J 
(and  unless  it  be  so  the  doctrine  does  not  apply  (e)  ),  has  caused  a  mate- 
rial distinction  to  be  taken  between  trusts  of  this  description  and  trusts 
created  by  positive  words  of  command  or  direction,  in  cases  where  the 
intended  trust  fails  in  the  whole  or  in  part.  In  recommendatory  trusts,  if 
the  words  for  any  reason  do  not  amount  to  a  trust,  or  the  intended  trust 
fails  in  the  whole  or  in  part,  the  absolute  interest  remains  in  the  donee  ; 
or  if  the  trust  established  does  not  exhaust  the  property  given,  the  donee 
retains,  in  virtue  of  the  gift,  so  much  of  the  property  as  is  not  affected 
with  the  trust,  as  has  been  adverted  to  in  the  former  volume  {/) ;  whereas 
if  property  is  given  to  a  person  as  trustee,  and  only  as  trustee  {g)j  if  no 
trust  be  declared,  or  the  trust  declared  or  purporting  to  be  declared  should 
feil,  then  there  is  a  resulting  trust  for  the  donor  or  those  claiming  under 
him ;  the  donee  can  claim  nothing  beneficially,  nothing  being  given  to 
him  but  as  trustee. 

But  words  importing  direct  and  absolute  gifts  may  be  so  explained 
by  the  context  as  to  show  that  these  terms  were  only  used  in  order  that 
the  donee  might  have  absolute  power  to  effect  some  purpose  of  trust 
ineffectually  pointed  out  by  the  testator ;  thus,  where  a  sum  of  money 
due  on  note  was  bequeathed  to  a  married  woman  for  her  sok  use  and 
benefit,  independent  of  her  husband,  for  the  express  purpose  of  enabling 
her  to  present  any  part  of  it  to  either  branch  of  the  testatrix's  ^family, 
as  she  might  consider  most  prudent — the!  testatrix  adding  that,  in  the 
event  of  the  donee's  death,  she  should  be  empowered  by  deed  or  will  to 
dispose  of  the  money  and  the  interest  to  either  branch  of  the  family  she 
might  consider  most  deserving — it  was  held  by  Lord  Langdale,  and 
afterwards  in  appeal  by  Lord  Cottenhara,  thjit  the  donee  was  merely 
the  donee  of  a  discretionary  power  in  favor  of  others  ;  that  the  bequest 
Was  not  a  gift  subject  to  a  charge,  but  an  actual  gift  upon  trust,  and 

(a)  See  Lord  Eldon's  judgment  in  the  lead-  Yes.  89 ;.  infra  ;  and  the  casQS  in  the  last  note, 

ing  caae  of  Moggridge  ▼.  TkackuxU,  7  Ves.  69,  (c)  Corporation   of  Ghucealer  v.    Wood^  3 

79,  S3,  86,  affirmed  in  the  House  of  Lords,  Hare,  131. 

13  Vea.  416 ;  Baker  v.  Sutton,  1  Keen,  224;  (d)  Wood  v.  Cox,  2  My.  &  Cr.  684. 

wd  see  Toumtend  v.  Carm,  13  Law  J.,  N.  S.  («)  See  Bull  v.  Vardy,  1  Ves.  J.  270. 

Chanc.  169;  see  HiU  onTrustee8,pp.41,42j  (/)  Vol.  i.  p.  499. 

ft  V.  infra,  «  Charities.*'  {g)  See  the  judgment  of  Sir  W.  Grant,  Ow 

(6)  Lord  Hardw.     Goioer  v.  MainuHtring,  2  maney  v.  Butcher,  Turn,  &  R.  270-1. 

VOL.  n. — 11 
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that,  as  the  trust  failed  from  being  indefinite,  there  was  a  resulting  trust 
for  the  testatrix,  and  that  the  property  formed  part  of  her  residuary  es- 
tate (a) 


[*81]  *Section  VI. — Powers  in  the  JVature  of  Trusts. 

XHstiTicium  between  Trusts  and  Povoers. 

Power  may  partake  of  the  Nature  of  a  Trust, 

What  Circumstances  will  give  to  a  Power  the  Character  of  a  Trust, 

General  Intention  in  favor  of  a  Class,  with  Power  to  select  the  Individuals. 
Instances  where  Powers  have  been  held  to  be  coupled  with  a  Trust,  and  the  contrary. 
Discretionary  Power  given  to  secure  an  Act  being  done  under  the  prudent  Superintend- 
ence of  another, 

Hewett  r.  Hewett. 
hi  what  Cases  the  Court  may  exercise  Discretion  given  to  Trustee. 

Gower  v,  Mainwaring. 

"Warburton  v.  Warburton. 
Where  the  Court  acts,  the  Maxim  that  .^*  Equality  is  Equity"  is  followed. 
Discretion  controlled  when  frauduienUy  exercised. 
Doctrine  as  to  Illusory  Appointments  abolished. 

Sometimes,  as  has  been  already  noticed,  a  trust  is  imposed  where  at 
first  sight  a  mere  power  (6),  or  a  mere  authority  to  exercise  a  discretion 
as  to  the  disposal  of  property,  would  seem  to  be  given.  This  most  fre- 
quently occurs  in  wills. 

Trusts  and  powers  are  in  themselves  of  a  perfectly  distinct  character. 
Simple  powers  are  not  imperative,  they  leave  the  act  to  be  done  at  the 
will  of  the  party  to  whom  they  are  given;  and  as  regards  such  powers, 
those  at  least  which  are  purely  discretionary  and  depend  on  opinion  and 
judgment,  the  court,  unless  in  cases  of  fraud,  has  no  jurisdiction  to  in- 
terfere (c).  Trusts  are  always  imperative,  and  are  obligatory  on  the  con- 
science of  the  party  intrusted  (d).  A  power  given  to  a  grantee  for  life  to 
appoint  to  such  one  of  a  class  of  objects  answering  to  a  particular  de- 
scription as  the  donee  may  select,  is  not  a  trust,  but  a  mere  power,  and 
may  be  extinguished  by  a  recovery  (e).  But  a  power  may  partake  of 
the  nature  of,  or  be  coupled  with  a  trust,  and  the  Court  of  Chancery  will 
r*fi21  ^"^^""^^  *^^  execution  of  such  a  power  even  in  *favor  of  volun- 
■•  ■'  teers  (y),  and  though  the  power  should  be  extinguished  at  law  by 
the  death  of  the  donee  of  the  power  or  otherwise  (g). 

(a)  IStubbs  Y.  Sargon,  2  Keen,  597,  on  ap-         (e)   Smith  v.  Death,  5  Mad.  371,  373-4. 

peal ;  3  My.  &  Cr.  514;  Fowler  t,  Garhck,  1  The  son,  who  was  tenant  in  tail  in  default  of 

Russ.  &  M.,  which  was  a  gift  of  a  residue  to  appointment,  joined  in  the  reoovery.     The 

the  executors,  upon  an  indefinite  trust,  pro-  reason  given   by  the   Vice-ChanceUor  was 

ceeded  upon  a  similar  principle;  the  execu-  that  such  a   grantee  or  devisee  could  deal 

tors  were  held  to  be  trustees  for  the  next  of  with  the  estate  in  respect  of  his  freehold 

kin.    Lord  Eldon,  interest,  and  his  dealing  with  the  estate,  so 

(6)  As  to  what  a  power  is,  see  vol.  i.  p.  486.  as  to  create  interests  inconsistent  with  the 

(c)  French  v.  Daxridton,  3  Mad.  402;  exercise  of  his  power,  must  extinguish  bis 
Walker  v.  Walker^  5  Mad.  427,  and  cases  power,  upon  the  general  principle  that  a 
there  cited.  person  is  not  permitted  to  defeat  his  owa 

(d)  Lord  C.  J.  Wilraot,  Wilmot's  Reports,23.    grant. 

Gwiolphin  v.   Godolpkin,  1   Ves.  21;  see    2         (/)  To/to/ v.  ToZtef,  2  P.  W.  490 ;  2  Sugd. 

Sugd.  Pow.  158,  7th  ed.;   Brown  v.  Higgs,  Powers,  p.  1 58 ;  Earl  of  Bute  y.  Stuart^  su^, 

8  Ves.  669,  670,  574 ;  Puskman  v.  Filliler,  3  p.  65. 

Ves.  7 ;  Morice  v.  Buhop  of  London,  10  Ves.         (g)  Brown  v.   Higgi,  8   Ves.   570,   574j 

536,  etr,l  Eden,  415,  419.  Richardson  v.  CAa/mian,  5  Bro.  P.  C.  318. 


General  Intention  in  favor  of  a  Class,  82 

It  may  be  stated  in  general  that  i^rhere,  in  case  of  a  will  or  other 
instrument,  the  donor  of  the  power  shows  a  general  intention  in  favor 
of  a  class,  and  a  particular  intention  in  favor  of  individuals  of  that 
dass,  and  the  particular  intention  fails  by  reason  of  no  appointment 
being  made  by  the  donee  of  the  power,  the  court  will  treat  it  as  a  trust 
(a),  and  carry  into  effect  the  general  intention  in  favor  of  the  class  (5). 
The  scope  and  object  of  the  disposition  taken  together  will  necessarily 
influence  the  construction  in  each  particular  case  (c);  but  though  the 
power  may  extend  to  the  selection  of  the  objects  as  well  as  the  distribu- 
tion, that  alone  will  not  prevent  a  trust  or  an  implied  gift  attaching  in 
favor  of  the  class  in  the  event  of  the  discretion  not  being  exercised ; 
as  where  the  power  is  to  appoint  to  '^such"  of  a  class  as  the  donee  of 
the  power  may  select,  more  especially  if  children  or  relations  are  the 
objects  {d):  "such''  may  be  introduced,  in  order  to  give  a  power  of 
exclusive  appointment  (e).  Lord  Hardwicke's  decision  in  the  Duke  of 
Marlborough  v.  Lord  Godolphin^  which  has  been  the  subject  of  much 
discussion,  does  not  appear  to  controvert  the  rule  as  above  laid  down ; 
for  it  was  upon  the  intention,  to  be  collected  from  the  scope  and  object 
ofthewilland  the  codicil,  that  bis  lordship  held  that  no  one  was  in- 
tended by  the  testator  to  take  but  those  to  whom  there  should  be  a  gift 
by  the  countess  as  well  as  himself;  he  considered  that  the  power  was 
introduced  to  secure  the  respect  of  the  children  for  the  countess,  to 
whom  the  testator  had  originally  given  the  property  absolutely  (f). 

*U  a  fund  be  given  certain  objects,  in  such  proportions  as  r«oqi 
a  third  person  shall  appoint,  it  is  clear  that  if  no  appointment  ^  ^ 
be  made,  the  objects  named  will  take  equally.  And  if  a  power  be 
given  to  a  person  to  leave  property  given  to  him  for  life  to  certain  per- 
sons named,  in  such  manner  as  he  shall  by  will  give  and  bequeath  the 
same,  and  he  makes  no  will,  the  same  result  will  follow  {g)i  and  even 
it  seems  where  the  power  does  not  necessarily  imply  an  appointment  of 
the  whole  fund   (A).     The   case  of  Harding  v.   Glynn  (before   cited), 

(a)  Sir  £.  Sugden  observes,  ii.  161,  that  land^  0  Yes.  446,  case  of  real  estate;  and 

Aere  is  a  class  of  cases  which  it  is  difficult  Witti  v.  Boddingtorij  3  Bro.  95 ;   the  words 

lodisiinguisb,  where  the  power  is  not  treated  were  "  to  some  one  or  more"  of  the  children 

38  in  the  nature  of  a  trust,  nor  is  there  an  of  the   testator's  only   child.     In    Brown  v. 

express  giA  to  the  objects,  but  the  gift  is  so  IRgg9,  uH  sup,  the  testator  empowered  his 

famed  as  to  contain  in  itself  both  a  power,  nephew  to  **emphy  the  remainder  of  the  rent 

and  a  gift  by  implication  to  the  objects  in  de»  for  such  children  of  ray  nephew  B.  as  my 

isnlt  of  appointment;  but  see  1  Chance,  p.  74.  nephew  A.  shall  think  most  deserving,  and 

(6)  Brown  t.  Higgt,  8  Yes.  561 ;  5  My.  &  that  will  make  the  best  use  of  it,  or  to  the 

Cr.  92;  Crmcys  ▼.  Coleman,  9  Yes.  323 :   Bur-  children  of  my  nephew  C.  if  any;"  4  Yes.  709 ; 

rnigju  V.  PhiUoXy  5  My.  &  Cr.  73,  92 ;  Griffith  and  see  Burroughs  v.  Philcox,  ubi  sup.,  and 

y.Evan,  6  Beavan,  241  ;  et  v.  WiUs  v.  Bod-  2  Sugd.  Pow.  163-4. 

&«ftoa,  3  Bro.  95 ;  6  Yes.  503 ;  Birch  v.  Wade,  (e)   1  Chance,  89,  §  233  ;  Kmp  v.  JTemp, 

3Ves.&B.  198;  and  Kennedy  y.  Kingston^  6   Yes.   857,   Lord   Al  van  ley.     "Amongst" 

3  J.  &  W.  434.  raises  a  trust  for  all,  ilnd.,  p.  858. 

(c)  Lord  Eldon   reconciles    Lord   Hard-  (J")  DiJee  of  Marlborotigh  y. Godolphin^  2  Yes, 

wicke's  decision,  in  Duke  of  Marlborough  v.  61,  74, 83 ;  6  Yes.  Jun,  506.  See  2  Sugd.  Pow. 

Godolphin,  2  Yes.  61,  with  Harding  v.  Glynn,  162-3 ;  Lewin,  686 ;  and  5  My.  &  Cr.  90,  91. 

1  A.ik.  469  (from  Reg.  Lib.  6  Yes.  501) ;  on  (g)  See  Burrell  v.  Burrell,  Ambl.  660. 

the  application  of  this  rule  of  construction,  8  (A)  Davy  v.  Hooper,  2  Yem.  665 ;  Supple 

Ves.  J.  576,  d  V.  5  Yes.  506.  v.  Lounon,  Ambl.  729.      In  Jonee  v.  Torin,  6 

(^  See    Lord    Eldon^s    observations  in  Sim.  255,  the  gift  was  to  the  children  or  the 

^rown  v.iKggs,  8  Yes.  576;  Harding  v.  Glynn,  descendants  of  the  aforesaid  T.  F.  and  N.  S. 

1  Atk.  469;  1  Yes.  10;  2  Yes.  66  ;  Birch  v.  his  wife,  in  such  proportions  to  each  as  my 

Wade,  3  Ves.  &  B.  198 ;  CoMUrton  y.  Sulha-'  daughter  may  by  will,  &c.,  during  her  life  di- 


83      Principle  of  Harding  v.  Glynn^  and  Richardson  v.  Chapman, 

which  is  a  leading  authority,  was  in  effect  this :  Nicholas  Harding,  by 
will,  gave  to  his  wife  certain  property,  "  but  did  desire  her,  at  or  before 
her  death,  to  give  such  property"  (words  stronger  than  those  in  the 
Duke  of  Marlborough  v.  Godolphin)  "  unto  and  amongst  such  of  his  own 
relations  as  she  should  think  most  deserving  and  approve  of."  The 
Master  of  the  Rolls  held,  that  this  was  a  trust  for  the  testator's  relations, 
confining  them,  according  to  the  general  rule  before  mentioned,  to  next 
of  kin,  and  in  this  case,  living  at  her  death  (a).  The  principle  of  Hard' 
ing  V.  GlynUy  and  of  Richardson  v.  Chapman  (6),  and  all  these  cases, 
said  Lord  Eldon,  is,  that  if  the  power  is  a  power  which  it  is  the  duty  of 
the  party  to  execute, — made  his  duty  by  the  requisition  of  the  will, — 
put  upon  him  as  such  by  the  testator,  who  has  given  him  an  interest  er- 
tensive  enough  to  enable  him  to  discharge  it,  he  is  a  trustee  for  the  exer- 
cise of  the  power,  and  not  as  having  a  discretion  whether  he  will  exer- 
cise it  or  not;  and  the  court  in  such  cases  adopts  the  principle  as  to 
trusts,  and  will  not  permit  his  negligence,  accident,  or  other  circum- 
stances to  disappoint  the  interests  of  those  for  whose  benefit  he  is  called 
upon  to  execute  it  (c). 

A  distinction  has  been  taken,  to  which  Lord  Eldon  appears  to  advert 
in  the  last-cited  passage,  between  those  cases  where  the  absolute  in- 
terest, or  an  interest  sufficient  for  the  power  to  act  upon,  is  given  to  the 
donee  of  the  power,  and  where  consequently  the  exercise  of  the  power 
r*fi4.1  ^^^  *  place  only  out  of  that  interest ;  and  where  the  person  *by 
*-  J  whom  the  power  is  to  be  exercised  takes  only  a  previous  estate 
for  life  to  which  the  power  is  only  collateral.  A  testator  by  his  will  de- 
vised a  freehold  estate  to  his  wife  for  her  li/e:  then  followed  these 
words,  "and  she  shall  dispose  of  the  same  amongst  my  children  by  her 
at  her  decease  as  she  shall  think  proper."  The  wife  not  having  made  any 
disposition  of  the  estate,  it  was  held,  upon  this  distinction,  that  there 
was  no  trust  for  the  children,  but  that  the  heir  at  law  was  entitled  to 
retain  the  estate  (d).     But  this  distinction  appears  to  be  exploded  (e); 

rect:  she  made  no  appointment,  the  children  tions  that  he  shall  dispose  of  it  to  another  at 

alone  were  held  to  be  entitled :  it  being  held,  his  death,  would  operate  as  an  immediate  de- 

that  descendants  were  intended  to  take  sub-  vise,  though  no  such  disposition  should  be 

stitutionally  only.     In  Longmore  v.  Broom^  7  made.     Sir  E.  Sugden  thinks  that  the  woitJs, 

Ves.  128,  the  children  and  their  parents  were  in  Crostling  v.  Crossling,  might  properly  have 

held  to  take  ptr  capita:  so  in  Tonilin  v.  Hat-  been  considered  as  a  power  which  it  was  im- 

fieid^  12  Sim.  167,  et  v.  2  Bro.  588 ;  5  Ves.  perative  on  the  wife  to  execute,  2  Sugd.  on 

603;  see  Broum  v.  Pocock,  ^^fra,  p.  84,  note  Powers,  180.     In  the  case  of  Croft  v.  Jidam^ 

(c),  and  note  (e).  12  Sim.  639,  Jane  Thomson, a  widow,on  her 

(a)  Harding  v.  Glynn,  I  Atk.  468;  stated  intended  second  marriage, assigned  a  fund  to 
from  Reg.  Lib.  in  Eroum  v.  Higgs,  5  Ves.  501 ;  trustees,  securing  to  herself  a  life  estnte,  and 
Birch  v.  Wade,  3  Ves.  &  B.  198.  it  was  declared  that  the  same,  subject  to  her 

(b)  7  Bro.  P.  C.  318,  cited  5  Ves.  604-5.  life  estate,  should,  as  and  when  she  the  said 

(c)  Brown  v.  Higgs,  8  Ves.  574  ;  Lewin,  Jane  Thomson  should  be  advised  or  think  fit, 
678,  587;  I  Chance,  p.  77.  See  Lancashire  be  settled  for  the  benefit  of  Amelia  Thomson, 
v.  Lancashire,  xii.  Jur.  363;  and  3  Hare,  86;  her  daughter  by  her  first  marriage,  for  such 
4  Hare,  398,  540;  9  Beavan,  477;  and  1  rights  and  interests  as  should  be  agreed  upon; 
Coll.  Ill;    Whitcher  v.  Penky.  there  were  other  provisions  indicating  favor 

(rf)  Crossfmg  V.  CroMftwg,  2  Cox,  396 ;  and  to  Amelia  Thomson,  as  respected  this  pro- 
see  Duke  of  Marlborough  v.  Lord  Godolphin^  2  perty ;  the  Vice  Chancellor  of  England  held, 
Ves.  74.  on  the  general  scope  of  the  will,  that  this  was 

(c)  Lord   Chief  Baron   Eyre,  in   Bull  v.  a  trust.    And  in  Urown  v.  PocwA:,  6  Sim.  257, 

Vardy,  1  Ves.  J.  271  (1791),  seems  to  have  where  a  testatrix  directed  8000/.  to  be   set 

asBunied  that  the  cases  had  established  that  a  apart  and  the  dividends  to  be  paid  to  A.  and 

devise  to  one  for  Hfe  or  absoluUlyt  with  direc-  B.  during  their  lives,  and  by  a  codicil  she 


Power  giving  prudent  Superintendence— Discretion.  84 

the  question  to  be  looked  to,  says  Lord  Cottenham,  is,  whether  there  be 
found  in  the  will  a  sufficient  declaration  of  who,  in  the  events  which 
have  happened,  are  to  be  the  cesiuis  que  trusts;  and  if  that  be  suffi- 
ciently expressed,  it  is  immaterial  whether  the  donee  of  the  power  be 
also  a  trustee,  or  whether  the  trust  be  vested  in  others  (rf).  If  a  person 
merely  empowers  another  to  give  property,  making  no  gift  himself,  the 
gift  must  be  made  or  no  person  can  claim,  though  the  persons  to  whom 
the  intended  gift  was  to  be  confined  are  named  (6),  particularly  where  no 
property  in  the  thing  to  be  given  is  conferred  upon  the  persons  so  em- 
powered to  give  (c).  Or  if  the  person  be  empowered  to  appoint  to  one 
only  of  a  class,  as  it  is  evident  that  the  *whole  are  not  intended  r^oK-i 
to  be  benefited,  and  the  donor  has  made  no  selection,  and  it  is  ^  -" 
impossible  to  say  which  the  donee  would  have  selected,  no  one  can 
claim  if  no  actual  selection  be  made  (d)]  though  it  has  been  held,  that 
on  a  bill  filed  during  the  life  of  the  donee  of  the  power  in  such  a  case, 
the  court  will  give  a  day  to  the  donee  to  make  the  nomination,  and  in 
default  will  itself  make  the  selection,  treating  such  a  power  as  an  im- 
perative trust  (e). 

A  power  to  sell  for  payment  of  debts  and  legacies,  which  may  imply 
a  power  to  mortgage  (/),  is  generally  in  the  nature  of  a  trust  (g). 

Where  a  discretionary  power  is  given  to  a  trustee  or  other  person, 
merely  to  secure  that  an  act  to  be  done  for  the  benefit  of  another  should 
be  done  under  the  prudent  superintendence  of  such  trustee  or  third  per- 
son ;  bis  non-exercise  of  the  authority  so  conferred,  whether  by  design 
or  accident,  will  not  defeat  the  intended  benefit.  Power  was  given  by  a 
testator  to  successive  tenants  for  life  to  cut  such  trees  and  wood  growing 
upon  the  premises  as  the  three  trustees  named  in  the  will,  or  the  sur- 
vivors or  survivor  of  them  should  assign,  allow,  or  direct  by  any  writing 
under  their  hand :  all  the  trustees  died,  and  the  difficulty  was  whether 
the  power  to  cut  timber  had  not  thus  become  extinguished.  Lord  North- 
ington  in  giving  judgment  said, "  The  trustees  were  interposed  as  super- 

gSTe  to  A.  the  power  of  leaving  a  moiety  of  vised  some  houses  to  his  wife,  but  gave  her 

the  fand  to  his  wife  and  children,  this  was  no  interest  in  the  funds  out  of  which  the  1000/. 

held,  by  the  same   eminent  judge,  to  be  a  was  to  come;  so  that  she  could  not  derive 

tnist     hi  Grigoeson  v.  Kirnp  there  was  a  any  benefit  by  non-appointment.      Lewia  v. 

power  in  the  wife,  who  had  a  life  interest  in  Ltuais^  1  Cox,  163;  Maditon  v.  Andrew,  1  Ves. 

real  estate,  to  sell  it,  the  testator  adding,  "  she  59.     Even  in  charity  cases,  Down  v.  WorraU^ 

iball  and  may  divide  the  proceeds  amongst  1  My.  &  K.  563.     See  2  Sngd.  on  Pow.  161, 

my  children  as  she  shall  think  fit ;"  this  was  et  v.  nqfra^  pp.  8 1-S2 ;  and  CivU  v.  Rich,  inf.  p. 

held  to  be  a  giA  in  the  nature  of  a  trust  for  87. 

the  children,  2  Keen,  657;   and  see  the  in-  (c)  As  to  which,  see  Cruwyt  v.  Coleman,  9 

itances  where  the  objects  of  a  power  have  Yes.  319,  and  Whitmore  v.  Trelawneyj  6  Ves. 

been  held  to  take  in  default  of  appointment,  129. 

collected  by  Sir  E.  Sugden,  On  Powers,  ii.  (d)  2  Sugden  on  Pow.  181 ;  1  Chance,  88, 

166,  d  $eq.  tup.  p.  8 1 . 

(o)  BummghM  v.  Pkilcox,  5  My.  &  Cr.  95;  (e)  Com.  Dig.,  Chan.  (4  W.  11),  citing  Ch. 

and  see  2  Sugden  on  Powers,  164.  R.  56,  but  I  cannot  find  the  case;   and  see 

(6)  Bttfl  V.  Vardy,  1  Ves.  J.  270-1 ;  Eyre,  Moteley  v.  MoseUy,  Finch,  R,  33 ;  Piper  v.  Piper, 

C.  B,  and  three  barons;  the  words  were,  **I  3  My.  &  K.  159;  2  Sug.  on  P.  174;  but  see 

funber  empower  my  wife  to  give  away  at  Kemp  v.  Kemp,  tUn  sup. 

her  death  1000/.;   100/.  of  it  to  Eliz.  Turner,  (/)  Ball  v.  Harris,  4  My.  &  Cr.  264;  Mills 

1001  to  Mrs.Bennet,  the  other  800/.  to  be  dis-  v.  Banks,  3  P.  W.  7.  See  2  Sugd.  P.  513. 

posedof  byher  by  will."    The  wife  made  no  (g)  Sugden  on  Pow.;  1  Chance  on  Pow. 

Rift  of  the  two  sums  of  100/.,  and  the  bill  filed  p.  90. 
by  Elizabeth  was  dismissed;  the  testator  de* 


85  DiscreHofij  Ruk  laid  down  to  guide  it, 

visors  only :  it  is  absurd  to  suppose  the  testator  meant  his  trustees  should 
have  an  arbitrary  volition  whether  the  several  tenants  for  life  should  have 
any  benefit  of  the  fall  of  timber.  If  a  bill  had  been  brought  against  the 
trustees  to  assign,  allow,  or  direct  timber  mature  and  fit  to  be  cut,  would 
it  have  been  an  answer  to  say,  We  do  not  think  fit  to  allow  it — stet  pro 
ratione  voluntas^  I  think  the  court  would  not  have  been  satisfied  with 
such  an  answer.  It  is  the  duty  of  this  court,  and  of  all  courts,  to  give 
devises,  as  far  as  their  respective  jurisdictions  admit,  their  full  and  spe- 
cific execution.  The  office  of  these  trustees  is  not  confined  to  any  per- 
sonal qualification,  but  such  as  is  general,  and  may  be  substituted,  viz.: 
to  see  what  is  fit  and  proper  to  be  cut."  His  lordship,  therefore,  directed 
a  reference,  to  ascertain  what  timber  and  wood  was  mature  and  fit,  and 
ordered  that  such  should  be  felled  with  the  approbation  of  the  Master  (a). 
Though  the  court,  as  before  observed,  now  at  least,  never  exercises  a 
mere  discretionary  power  (6),  yet  the  court  has  considered  itself  josti- 
[*Rf\l  ^^^  *^^  exercising  the  discretion  in  some  cases  where  a  guide  has 
^  -*  been  afforded  by  the  donor.  This  is  done  in  cases  of  mainte- 
nance (c)  and  advancement  ((/).  Indeed,  it  has  been  said  generally ,  that 
where  the  discretion  is  to  be  exercised  on  matter  of  fact,  the  court  will 
refer  it  to  the  Master  (e).  In  Gotoer  v.  Mainwaringy  which  has  been 
referred  to  in  a  former  page  (/*),  John  Mainwaring  had  executed  a  trust 
deed  by  which  the  trustees  were  to  give  the  residue  of  his  real  and  per- 
sonal estate  amongst  his  relations,  ^*  where  they  should  see  some  necessity^ 
and  as  they  should  think  most  equitable  and  just."  Two  of  the  trustees 
had  died,  and  the  third  refusing  to  act,  it  became  a  question  how  far  the 
discretion  of  the  trustees  could  be  vicariously  exercised  by  the  court. 
Lord  Hardwicke  said,  ''What  differs  it  from  the  cases  mentioned  is  this, 
that  here  is  a  rule  laid  down  for  the  trust.  Wherever  there  is  a  trust  (^ic) 
or  power,  for  this  is  a  mixture  of  both,  I  do  not  know  the  court  can  put 
itself  in  the  place  of  those  trustees  and  exercise  that  discretion.  Where 
the  trustees  have  power  to  distribute  generally,  according  to  their  discre- 
tion, t(7tMou/  any  object  pointed  out  or  rule  laid  down,  the  court  interposes 
not,  unless  in  a  case  of  charity,  which  is  different,  the  court  exercising  a 
discretion,  as  having  the  general  government  and  regulation  of  charity  (^). 
But  here  is  a  rule  laid  down ;  the  trustees  are  to  judge  on  the  necessity 
and  occasions  of  the  family;  the  court  can  judge  of  such  necessity:  that 
is  a  judgment  to  be  made  of  facts  existing,  so  that  the  court  can  make 
the  judgment  as  well  as  the  trustees,  and  when  informed  by  evidence  of 
the  necessity,  can  judge  what  is  equitable  and  just  in  this  necessity." 
And  in  that  case,  Lord  Hardwicke  decreed  a  division  amongst  the  rela- 
tions (such  relations  to  be  restricted  to  those  within  the  Statute  of  Dis- 
tributions), according  to  their  necessities  and  circumstances,  which  the 
Master  was  to  inquire  into,  and  he  was  to  consider  how  the  trust  fund 
could  be  most  equitably  and  justly  divided  (A).     But  in  modern  times 

(o)  Hewett  v.  Hewett,  2  Eden,  332 ,  and  see  («)  Sir  J.  Leach,  WaUcer  v.  Walker,  5  Mad. 

Maberly  v.  Turton,  14  Yes.  499.  426;  and  see  LtwU  v.  Ltwi*,  1  Cox,  102. 

(6)  Kemp  v.  Kemp,  5  Ves,  849;  1  Ves.  60;  (/)  Sup.  p.  79. 

Lord  Hardwicke;  2  Ves.  643,  Sir  T.  Clarke ;  (g)  Et  v.  jSttomey-Gtn.  v.   GUgg,  Ambl. 

2  Sugd.  on  Powers,  174;  and  see  Lancashire  r84;  and  MtomeyGen.  v.  Hiurow  Schooi,  2 

▼.  Lancashire,  ubi  wp.^  et  v.  tup,  p.  78.  Ves.  552. 

(c)  V.  int.  ai  Madditon  v.  Andrew,  1  Ves.  60.  (A)  Gouw  v.  Maifwoarvng,  2  Ves.  87;  and 

((/)V.m<.a/.i2o6in«mv.C&aler,l5Ves.528.  see   Warbwrton  v.  Warbwiim,  2  Vem.  42U, 
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the  court  has  shown  itself  averse  to  the  exercising  any  discretion  in  such 
cases  (a) ;  and  when  the  execution  of  the  trust  has  devolved  on  the  court, 
the  next  of  kin,  according  to  the  Statute  of  Distributions,  have  usually 
been  declared  to  be  entitled.  *Sir  Charles  Booth  by  his  will  (in  r^o^i 
effect)  gave  the  residue  of  his  real  and  personal  estate  amongst  *■  ^ 
such  of  his  relations  and  kindred  in  such  proportions,  manner,  and  form 
as  his  executors  should  think  proper,  recommending  that  the  greatest 
share  should  be  given  to  those  who  should  appear  to  be  his  nearest  rela- 
tions and  most  deserving.  Sir  William  Grant  said,  '*  A  disposition  of 
this  kind  contains  a  mixture  of  trust  and  power.  The  trust  must  be 
exercised  for  relations  and  kindred  of  some  description  or  other ;  the 
power  of  selection  belongs  to  those  to  whom  the  testator  has  thought  fit 
to  confide  it.  Whether  there  is  any  person  now  entitled  to  exercise  this 
power  is  the  principal  question  ;  but  a  trust  exists  equally  in  whichever 
way  that  question  may  be  determined.  If  there  is  any  person  entitled 
to  exercise  that  power,  the  trust  will  be  for  those  of  the  relations  or  kin- 
dred whom  such  person  shall  select.  If  the  power  is  extinct,  the  trust 
is  for  those  who  answer  the  description  of  relations  and  kindred  accord- 
ing to  the  construction  this  court  may  put  upon  these  words;  there  is  no 
btestacy  nor  any  resulting  trust ;"  and  the  construction  put  on  the  words 
was  that  the  next  of  kin  were  entitled,  according  to  the  ordinary  rule 
before  referred  to  (6).  In  all  these  cases,  generally  speaking,  the  court 
proceeds  upon  the  maxim  that  equality  is  equity"  (c). 

Where  there  is  a  gift  over  in  default  of  appointment,  that  precludes  the 
raising  any  trust  or  implied  gift  to  the  objects  of  the  intended  appoint- 
ment, unless  under  special  circumstances  ((i). 

Where  a  trustee  has  a  power  at  his  discretion,  and  he  honestly  exer- 
cises it,  the  Court  of  Chancery  will  not  control  his  judgment ;  as  where 
a  man  devises  his  lands,  goods,  and  chattels  to  A.  upon  trust,  to  give 
his  children  and  grandchildren,  or  his  nephews  and  nieces,  according  to 
their  merits  (not  creating  a  trust  for  all),  and  the  trustee  gives  all  to  one, 
it  has  been  held  that  the  others  shall  not  be  relieved,  for  the  testator  sub- 
mitted the  whole  to  his  judgment  (e) ;  but  if  it  should  appear  that  the 
donee  has  exercised  no  discretion  or  judgment  in  the  selection,  and  has 
moreover  acted  from  improper  motives,  the  Court  of  *Chancery  is  r»Qoi 
not  precluded  from  interfering  (y);  and  the  court  will,  in  such    ^      -* 

(Amb.  100),  oonfirmed  on  re-hearing  in  the  as  tenants  in  common  and  when  as  joint- 
House  of  Lords,  thongh  Lord  Alvanley  con*  tenants,  see  2  Jarm.  168. 
sidered  this  case  do  longer  of  authority,  5  (d)  Pritchard  v.  Quinchant^   5   Ves.  596, 
Ves.  859;  and  see  Flower  v.  Martin^  2  My.  note;  Kennedy  v.  Kingiton,  2  Jac.  &  W.  431 ; 
&  Cr.  474 ;  rt  V.  2  Chance,  564.  2  Sugd.  on  P.  167;  1  Chance,  §  230. 

(o)  Supra,  p.  85,  note  (/);  Longmore  v.  («)   CivU  v.  Rich^  1   Ca.  Ch.  309;  Com. 

Broom,  7  Ves.  129.  Dig.   Chanc.   (4   W.    11 );  and   see  Lewin, 

(b)  Sir  Wm.  Grant,  Cole  v.  Wade,  16  Ves.  430-1.    In  Kemp  v.  Kemp,  5  Ves.  867,  Lord 

43,  47,  tiqt.  p.    75.     The  principal   cases  Alvanley  has  examined  the  cases,  and  staled 

where  powers   of    "  selection"    have   been  the  doctrine  of  the  court  as  to  when  the  dis- 

given  are  collected  in  the  last  edition  of  Ro-  tribution   must  be   made   amongst  all,  and 

per  on  Leg.  1422  et  teq.  when  some  one  or  more  may  be  selected. 

(f)  Doyley  v.  jiUomey- Genera!,  2  Eq.  Ab.  f/)  See  1  Hare,  460,  Costobadie  v.  Costo- 

194,  Sir  J.  Strange;  Jones  v.  Chugh,  2  Ves.  hadie,  V.  C.  Wigram,  1847,  xi.  Jurist,  346; 

367,  Sir  W.  Grant;  Longmore  v.  Broom,  7  Cafe  v.  Bent,  3  Hare,  245;  and  see  Potter  v. 

Ves.  129;  and  see  8  Ves.  869;  Lewin,  582-  Chapman,  Amb.  99,  1  Dick.  146 ;  Madditon  v. 

3;  Hill,  p.  31.    As  to  when  the  objects  take  Andrew^  1  Ves.  59;  French  v.  Davidson,  3 
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cases,  aToid  the  appointment,  and,  according  to  its  general  rule,  divide 
the  property  amongst  all  the  objects  equally,  as  was  formerly  the  case 
where  appointments  were  held  void  as  illusory  (a).  But  the  statute  11 
Geo.  IV.  &  1  Will.  IV.  c.  46,  has  abolished  the  doctrine  of  the  Court  of 
Chancery,  which  prevailed  down  to  that  time  (6),  that  when  the  distribu- 
tion must  be  amongst  all,  each  should  have  a  substantial  share,  which  is, 
I  believe,  the  only  instance  of  any  portion  of  the  equitable  doctrines 
established  by  the  Court  of  Chancery  having  been  extinguished  by  the 
legislature. 

r*fiQl    'Section  VII. —  Of  Restraints  on  Jllienation^  and  Gifts  over,  and 
*-       J         Clauses  of  Forfeiture^  particularly  as  regards  Bankruptcy  and 
Insolvency. 

It  is  to  be  observed  that,  under  the  Statutes  relating  to  Bankrupts  and 
Insolvents,  the  equitable  as  well  as  legal  estate  and  interest  of  the  bank- 
rupt or  insolvent  will  pass  to  his  assignees.  Any  restriction  against 
alienation  annexed  to  what  is  in  effect  an  absolute  gift  of  the  entire  pro- 
perty, is  by  the  general  law  repugnant  and  void  (c).  As  regards  a  life 
interest  given  to  a  man  who  becomes  bankrupt,  although  there  may  be 
positive  words  that  he  alone  shall  have  the  benefit  of  the  trust,  and  it  be 
declared  that  he  shall  not  have  power  to  sell  or  anticipate  the  rents,  divi- 
dends, or  interest,  and  that  his  receipts  alone  shall  be  a  sufficient  dis- 
charge; if  in  fact  the  trust  be  really  for  the  benefit  of  a  bankrupt  or  an 
insolvent,  and  there  be  no  clause  of  forfeiture,  no  clause  of  cesser^  no 
limitation  over  in  the  event  of  alienation  or  of  bankruptcy  or  insolvency, 
any  attempt  to  preserve  it  against  assignees  is  void :  if  not  aliened  by 
voluntary  act  it  will  be  subject  to  alienation  by  act  of  law,  and  will  pass 
to  assignees:  the  policy  of  the  law  does  not  permit  of  property  being  so 
limited  that  it  shall  continue  in  the  enjoyment  of  a  bankrupt,  notwith- 
standing his  bankruptcy  ((/).     But  a  testator  or  other  person  may,  if  he 

Mad.  402 ;  and  Longmore  v.  Elcum,  2  Yo.  &  cause,  that  should  rjot  be  permitted  to  affect 

Coll.,  C.  C,  370.      The  fact   of  a  wife   in-  the  consent  ^ven  by  the  majority,  where  it 

trusted  with  such  a  power  having  married  was  reasonable  they  should  consent"  Clarkt 

again,  and  having  possibly  been  influenced  v.  Parker^  19  Ves.  15,  18,  19;  et  v.  Mesgrttk 

by  her  second  husband,  would  probably  have  v.  Metgreth^  2  Vern.  580 ;  Daiey  v.  DiiboMent^ 

wme  influence  in  these  cases;  see  the  note  2  Atk.  261 ;  and  2  P.  W.  628. 

WaU  V.  Thurbome,  1  Vern.  414.  (6)  See  1  Sugd.  on  Powers,  543,  544. 

(a)  See  Gibson  v.  iTtntnt,  1  Vern.  66,  and  (f)  See  Rou  v.  EosSf  1  Jac.  &  W.  158; 

p.  414  ;  and  2  Sugd.  on  Powers,  175.     In  the  Bradley  v.  Peixoto,  3  Ves.  325;  and  Grwi  ▼• 

late  case  of  Lanrashirt  v.  Lanccuhire^  before  Harvey^  1  Hare,  432 ;  and  see  Piercy  v.  B/h 

cited,  the  V.  C.  K.  Bruce,  and  the  Lord  Chan-  berts^  1  My.  &  K.  7;  there  a  legacy  was  di* 

cellor,  on  appeal,  xi.  Jur.  1031,  and  zii.  Jur.  reeled  to  be  paid  in  portions,  at  the  discreiioa 

365,  treated  a   discretionary  power   impro-  of  the  executors,  any  part  unapplied  was  » 

perly  exercised  as  a  nullity,  and  gave  efl'ect  go  into  the  residue  :  it  was  held  that  the  dis- 

to  the  giA,  which  might  have  been  inter-  cretion  terminated  with  the  insolvency, 

cepted  by  a  proper  exercise  of  the  power;  (rf)  Graves  v.  Dolphin^  1  Sim.  67;  Brands 

both  those  learned  judges  holding  that,  under  v.  Bobinsofiy  I  Rose,  197;  18  Ves.  429,  432, 

the  circumstances,  iliere  was  no  trust  in  fa-  433;  Green  v.  Spicer^  1  Russ.  &  M.  395,  397; 

vor  of  the  objects  of  the  power.    As  regards  Black  v.  Leicester^  V.  C.  Wig.  9  Mar.  1847; 

the  non-exercise  of  an  authority  required  to  and  see  3  Swanst.  522-3 ;  Ybunghusband  v. 

vest  or  preserve  the  title  to  property,  L.ord  Gisbome^  I  Col.  402 :    Snowden   v.  Dales,  6 

Eldon   observed,  "The  court  has  said  that  Sim.  524,  et  y.  I  Eden,  415;  but  see  TVco* 

where  a  trustee  has  withheld  his  consent  to  penny  v.  Peyton,  10  Sim.  4SS,  noticed  1  Col. 

a   marriage   for  a  vicious  or  unreasonable  402,  infra^  p.  S9. 
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shall  think  fit,  make  an  annuity  or  other  life  interest  so  conferred  deter* 
minable  by  bankruptcy,  or  insolvency,  or  alienation,  or  may  expressly 
give  it  over  on  any  one  of  those  events,  or  on  an  attempt  to  alien  (a) : 
but  *it  is  not  suf&cient  that  the  grantor  may  intend  to  exclude  rHcoQ-i 
the  assigns  or  assignees  of  the  grantee ;  there  must  be  a  proviso  '-  -' 
for  actual  cesser^  or  a  gift  over  to  some  one  else  (6).  A  trust  simply 
prohibiting  alienation  annexed  to  a  gift  in  favor  of  a  married  woman,  for 
her  separate  use,  stands  on  a  different  footing,  and  is  effectual  to  prevent 
aUeoation;  the  reason  is  that,  as  it  is  the  court  which  makes  her  the 
owner  of  the  property,  and  enables  her  as  a  married  woman  to  alien,  the 
court  may  equally  afford  the  means  of  limiting  the  power  so  given  over 
the  property ;  but  the  case  of  a  disposition  to  a  man,  who,  if  he  have 
the  property,  has,  as  a  necessary  incident,  the  power  of  aliening,  is 
essentially  different  (c) :  when  the  woman  becomes  single,  and  so  long 
as  she  remains  so,  then  she  is  in  the  same  condition,  in  respect  of  such 
property,  as  a  man. 

Where  the  trust  is  that  the  trustees  shall  receive  the  income,  and  pay 
and  apply  the  same  unto  and  for  the  maintenance  and  support  of  a  per- 
son, his  wife  and  children,  if  any,  or  otherwise  as  they  shall  think  pro- 
per; on  the  bankruptcy  of  such  person,  the  assignees  will  take  so  much 
only  of  the  income  as  shall  not  be  required  for  the  proper  maintenance 
of  the  wife  and  children  (rf).  In  Godden  v.  Crowhurst  (e),  the  Vice- 
Chancellor  of.  England  held  that  a  proviso,  giving  over  the  property,  on 
the  son,  who  was  the  first  taker  (/),  committing  any  act  by  which  the 
interest  given  to  him  might  be  forfeited  or  become  vested  in  any  other 
person,  to  trustees  to  be  applied  for  the  maintenance  and  support  of  the 
son  and  any  wife  and  child  or  children  he  might  have,  and  for  the  edu- 
cation of  such  issue  or  any  of  them,  as  his  trustees  in  their  discretion 
should  think  fit,  was  good,  as  against  the  son's  assignees.  His  honor 
considered  that  the  benefit  was  given  to  the  whole  of  the  objects  collec- 
tively, and  that  it  did  not  follow  that  anything  of  necessity  should  be 
poid;  the  property  might  be  applied  without  their  receiving  any  money 
at  all,  and  he  decided  that  the  assignees  had  no  interest  under  the 

(a)  Ibid.;  and  ChvrdaU  v.  Marks^  1  Col.  referred  to;  Lewes  v.  LeweSf  ubi  tup,;  Bran- 

441 ;  and  see  Lewe»  v.  Z«cet,  6  Sim.  304,  af-  dim  v.  Jlston,  2  Y.  &  Col.  211  ;   Whitfield  v. 

firmed  on  appeal  (2  Keen,  784);  a  case  of  Prickett,  2  Keen,  609 ;  Doe  v.  Carter,  8  T.  R. 

ao  assignment   for  the  benefit  of  creditors.  61;  King  v.  Bobineon^  Wightw.  387,  et  inf.'p. 

"Why  a  provision"  (said  the  V.C.  K.  Bruce,  90,  note  (/). 

in  ChurckiU  v.  Marks,  iz.  Jurist.  157),  "  that  (6)  See  Snowdon  v.  Dales,  6  Sim.  527,  and 

a  man  having  a  life  estate  shall  not  alienate  18  Ves.  435. 

that  lire  estate,  is  more  according  to  principle  (c)  Lord  Eldon,  18  Yes.  434-5;  Ross  ▼. 

than  a  provision  that  a  man  having  an  estate  Boss,  1  Jac.  &  W.  157-8 ;  and  see  Tulktt  v. 

in  fee  simple  should  not  during  his  own  life  jirmstrong,  4  My.  &  Cr.  405 ;  Baggett  v.  Meux, 

alienate,  I  have  never  been  able  -to  under-  1  Col.  138;  and  sup.  vol.  i.  p.  597. 

wand;  but  a  long  course  of  decisions  seems  (d)  Page  v.  Way,  3  Beav.  20;  and  Kears^ 

»  have  settled  the  point"     As  to  the  dis-  ley  v.  Woodcock,  3  Hare,  189;  the  one  arising 

tuu>iion  between  a  voluntary  assignment  and  on  a  settlement,  the  other  on  a  will;  in  the 

a  transfer  by  act  of  law,  as  affecting  a  clause  latter  case  other  material  cases  on  this  sub- 

of  forfeiture  or  a  gift  over,  in  the  event  of  the  ject  are  cited. 

donee  mortgaging,  assigning,  or  encumbering,  (e)  10  Sim.  655;  a  case  arising  on  a  se^ 

fen  9»9  Learv,  Leggatt,  2  Sim.  479;  S.  C.  1  tlement. 

R-  k  My.  690 ;  and  Dommett  v.  Bedford,  6  T.  (/  )  It  is  to  be  observed,  that  the  V.  C.  held 

R-  684;  3  Ves.  149;  Shee  v.  Hale,  13  Ves.  that  the  son  did  not,  under  the  words,  take 

404;  and  Cooper  v.  WycUtj  5  Mad.  482,  there  an  absolute  interest  for  life,  p.  655. 
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trust  (a).  In  Twopenny  v.  Peyton^  the  same  learned  judge  held,  that 
\¥here  there  was  a  trust  to  apply  the  interest  of  a  trust  fund  in  the  main- 
tenance and  support  *of  an  uncertificated  bankrupt  who  was  in- 
sane, at  such  times  and  in  such  proportions,  &c.,  as  the  executors 
of  the  testator  should  in  their  discretion  think  most  expedient,  the  trust 
was  created  for  the  mere  special  purpose  of  maintaining  and  supporting 
the  bankrupt,  and  under  such  a  trust  the  assignee  could  take  no  interest 
(6) ;  but  the  authority  of  these  cases  has  been  impeached  (c).  If  an 
estate  for  life  be  given  to  a  person,  and  there  be  a  proviso  that,  in  the 
event  of  his  bankruptcy,  insolvency,  &c.,  the  rents  and  profits  shall  be 
applied  for  the  maintenance  of  such  person,  his  wife  and  children,  or 
any  of  them^  as  the  trustees  may  think  proper ;  the  right  of  those  who 
take  in  substitution  for  the  husband's  life  estate,  on  his  becoming  an 
insolvent,  arises  on  the  actual  discharge  of  the  person  under  the  Insol- 
vent Act ;  in  such  case,  the  insolvency  does  not  take  away  the  discre- 
tionary powers  from  the  trustees  {d) :  but  any  benefit  which  may  be 
given  to  the  insolvent  under  such  a  settlement  will  belong  to  the  as- 
signees (e). 


[♦92]  ♦CHAPTER  H. 

THE  DOCTRINE  IN  REGARD  TO  REMOTENESS. 

This  Doctrine  w  intimatdv  connected  toith  Thrust  Estates,  particularly  Trusts  for  Ac- 
cumulation, though  aruleof  Law  equaUy  as  of  Equity, 
The  Rule  stated. 

Important  to  distinguish  between  Words  which  defer  Possession  and  those  which  defer 
Vesting. 
Vesting  a  Question  of  Intention. 
Rule  as  to  Vesting  xn  a  Devise  of  Real  Estate  and  Bequest  qf  Personal  Estate 

different. 
Lord  Mansfidd^s  Statement  of  the  Effect  of  Matthew  Manning's  Case,  and  of 

Boraston's  Case. 
Effect  of  Postponement  in  order  to  secure  antecedent  Benefits, 
Devise  of  Real  Eestate  **when"  or  **at^'  a  particular  Age, 
Effect  of  the  word  "  if 
Bromfiold  v.  Crowder. 

(a)  If  a  trader  volantarily  settles  his  own  to  the  father  for  the  maintenance  of  his  chil- 
estate  with  such  a  proviso  it  is  clearly  void,  dren ;  and  Keanky  v.  WocwJc,  f«6t  M^y..-  and 
10  Sim.  652;  and  see  1  Swanst.  481,  n.,  od  the  general  question  of  the  right  of  children 
where  the  cases  are  collected ;  and  see  Lew-  to  maintenance  on  gifts  of  this  description,  see 
in,  102.  B^fpon  v.  Norton,  2  Beav.  63;  and  Ltadi  v. 

(b)  10  Sim.  489.  Leach,  13  Sim.  308;  et  ▼.  Shtppard  y.  WHsm, 
(r)  See  Pierqf  v.  Roberts,  supra,  and  Young*    iz.  Jurist  920. 

hmband  v.  Gisbome,  3  R.  Prop.  Cases,  316;  1  (e)  Lord  v.  Bwtn,  2  Y.  &  Col.  C.  C.  103-4. 
Col.  401,  402 ;  where  the  Y.  C.  Knight  Bruce  Of  tlie  effect  of  presenting  a  petition  under 
stated  that  he  dissented  from  the  two  last-  stat  1  &  2  Vict  1 10,  by  a  person  who  is  re- 
cited decisions  of  the  V.  C.  of  England.  strained  from  any  attempt  at  alienation,  see 
(d)  Vide  tup.  Piercy  v.  Robert*,  1  My.  &  K.  Pym  Y.Lockyer,  12  Sim.  394 ;  Brandon  jition, 
7;  and  see  WethereU  v.  Wilson,  1  Keen,  80,  2  Yo.  &  Col.  C.  C.  24;  CkurchiU  v.  itfonb,  1 
as  to  the  effect  of  an  assignment  for  benefit  of  Col.  441 ;  and  Martin  y,  Maugkam,  14  Sim. 
creditors,  on  property  given  by  way  of  trust  234. 
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Newman  v.  Newman,  before  Vice- Chancellor  of  England, 
Mr,  Jarman's  Opinion  as  to  Effect  of  the  tDora  **if" 
Even  in  Gift  of  a  Legacy  *'if'*'mag  be  controlled. 
Ihrms  of  Gift  over,  if  any^  always  of  more  or  less  Importance, 
Estate  given  to  Trustees  to  pay  Debts,  and  then  to  Person  designated. 
Where  Attainment  of  particular  Age  is  part  of  the  Character  the  Donee  must  sustain. 
Mow  far  Gift  of  IvieriMdiale  Interest  for  Maintenance  affects  the  Question  of  Vesting 
in  these  Vases. 
Ball  V,  Pritchard,  1  Russell,  5  Hare, 
Frequent  Occasion  for  ihe  Application  of  the  Doctrine  to  Cases  of  Powers, 
Where  the  Power  authorizes  Appointment  to  Objects  within  the  Limits — Appointment 

to  some  Objects  without  the  Limits, 
(Question  whether  General  Powers  can  be  modelled. 

Lord  Eldon's  Observations  in  Ware  v.  Polhill. 
Ttrmfor  Tears  may  be  limited  so  as  to  be  Expectant  on  Estate  Tail, 
Estate  far  Life  may  be  limited  to  unborn  Child,  but  not  to  his  Children. 
Uft  Estate  to  a  Person  not  in  existence  may  be  made  to  ceaae  before  its  natural  Term- 

ination. 
Gift  to  a  Class,  some  capable,  others  incapable,  void  in  toto. 

Leake  v.  Robinson,  Sir  W,  Grant, 
Subsequent  Events  not  regarded, 

Apdieation  of  Rule  to  Bequests  of  Personalty  to  be  er^oyed  in  Succession  by  several 
Persons  who  shall  sustain  a  particular  Character. 
Lord  Deerhurst  r.  Duke  of  St.  Albans,  Sir  J,  Leach. 
Tollemache  v.  Earl  of  Coyentry,  in  Dom,  Proc. 
Mackworth  o.  Hinxman,  Lord  Langdale. 

^Ibbetson  o.  Ibbetson  (1840),  before  Vice-Chancellor  of  England  and  r^Qo-i 
Lcfrd  Cottenham.  L  ^^^ 

Ferrand  v.  Wilson  (1845),  Vice- Chancellor  Wigram. 
Ker  V.  Lord  Dnngannon,  in  Dom.  Proc. 
Argument  of  Mr.  Baron  Rolfe. 

Mr.  Justice  Patteson. 
Mr,  Baron  Parke. 
Judgment — Lord  Chancdtor  Lyndhurst — Lord  Brougham — Lord  Campbell. 
Observations  on  this  Case. 
Hne  far  in  a  Series  of  Limitations  those  only  may  be  avoided  which  are  not  con- 
formable to  Law. 

Mr,  Baron  Alderson's  Opinion. 
General  Rule  aa  to  Gift  to  take  effect  after  or  on  Failure  of  prior  Limitation  which  is 

too  remote. 
When  ConHngency  an  which  void  Limitatian  is  to  U^  effect  never  happens. 
Doctrine  of  Cypres. 
Absolute  Gift  and  attempt  to  restrict  it  by  Limitations  that  are  void. 

The  rule  against  Perpetuities,  or,  as  it  is  sometimes  and  much  more 
appropriately  called^  the  Doctrine  of  Remoteness  (a),  is  so  intimately 
coQDected  with  the  subject  of  Trust  Estates  and  Interests,  and  more 
especially  \vith  Trusts  for  Accumulation,  which  will  be  the  subject  of 
a  succeeding  Chapter,  and  is  of  such  constant  reference  in  questions  as 
to  the  validity  of  executory  devises  and  bequests,  which  form  a  large 
proportion  of  the  business  of  the  Court  of  Chancery,  that  I  have  thought 
it  right,  although  the  rule  is  one  of  general  policy,  equally  binding  on 
the  Courts  of  Common  Law  as  on  the  Court  of  Chancery,  to  devote  a 
separate  Chapter  to  the  consideration  of  this  subject,  but  more  especially 
of  some  of  the  later  authorities,  referring  the  reader  to  Mr.  Lewises  able 
and  ample  work  for  the  general  doctrine  and  its  modifications. 

The  true  rule  is  this — not  that  a  man  must  take  under  the  gift  within 

- ■ 

(a)  V.  supra,  vol.  i.  487-8,  472,  503,  422,    rule,  see  1  Eden,  416,  Lord  Northington. 
^  T.  tn/ra,  cbap.  iii.     For  the  reason  of  the 
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the  time  limited  by  law,  but  that  he  must  take  within  that  time  i/A^ 
take  at  all  (a).  Thus,  a  devise  or  bequest  to  the  first  person  who  shall 
climb  up  the  cross  of  St.  Paul's  within  twenty-one  years  from  the  testa- 
tor's death,  will  certainly  be  good,  though  of  course  it  must  be  wholly 
uncertain  whether  the  event  will  ever  take  place ;  but  a  gift  to  the  6rst 
person  who  shall  do  so,  without  that  limit  of  time,  will  be  bad.  In  the 
first  case,  the  devise  or  bequest  will  necessarily  *lake  effect  within  the 
limit  if  it  take  effect  at  all ;  in  the  second,  it  will  not  necessarily 


[•94] 


so  take  effect  (6). 


It  is  obviously  of  the^first  importance  to  distinguish  between  words 
which  defer  the  possession  to  a  period  beyond  the  legal  limits,  and  those 
which  defer  the  vesting;  in  the  former  case,  that  is,  where  there  is  a 
vested  gif>,  it  falls  within  the  ordinary  rule  :  an  illicit  restriction,  or  an 
illicit  qualification,  cannot  affect  the  giA ;  the  gift  remains  as  if  the  re- 
striction or  qualification,  to  the  extent  in  which  it  exceeds  the  legal  limits, 
were  expunged. 

The  question,  as  to  when  an  estate  devised  or  a  chattel  bequeathed 
vests  in  the  donee,  is  one  of  intention,  to  be  collected  from  the  whole 
will,  and  all  the  collateral  matter  connected  with  the  gifl  must  be  looked 
to,  to  ascertain  what  is  the  correct  meaning  (c).  The  rule  of  construc- 
tion, in  regard  to  the  vesting  in  a  devise  of  real  estate,  and  in  a  bequest 
of  personal  estate,  differs  in  some  respects.  Amongst  the  other  rules 
in  regard  to  legacies,  borrowed  by  the  Ecclesiastical  Courts  from  the 
civil  law,  and  thence  transmitted  to  the  Court  of  Chancery  (d),  is  this, 
that  when  a  legacy  is  given  to  a  person  simply  "  at  "  21,  or  any  other 
age,  or  "if"  or  "when"  the  legatee  shall  attain  that  age,  the  gift  is 
conditional,  and  if  the  legatee  die  before  that  time,  the  legacy  lapses 
(e) ;  and  so  it  is,  as  after  mentioned,  in  all  cases  where  the  time  of  pay- 
ment is  annexed  to  the  legacy  itself,  that  is,  where  the  time  appears  to 
have  been  fixed  by  the  testator  as  absolutely  necessary  to  have  arrived 
before  any  part  of  his  bounty  can  attach  to  the  legatee  :  but  the  former 
rule  does  not  obtain  as  regards  devises  of  real  estate,  to  the  extent  to 
which  it  prevails  in  legatory  matters  ;  in  the  construction  of  devises,  the 
words  "  when  "  and  "  at"  have  not  the  same  conditional  force  as  they 
have  when  applied  to  a  legacy. 

As  regards  devises  of  real  estate — Matthew  Manning^s  case  (/),  ac- 
cording to  Lord  Mansfield,  establishes  this  proposition,  that  wherever 

(a)  Lord  Chancellor  Sugden,  Ker  v.  Lord  peached  in  principle;"  2  Hare,  19;  but  see 

Dungannon,  1  Con.  &  L.  349.      Where  there  6  Yes.  246.     The  distinction  adopted  from 

is  a  gift  over  on  an  alternative  contingency,  the  civil  law,  between  the  effect  of  giving  ft 

the  validity  may  be  determined  by  the  event;  legacy  at  twenty  one  and  payable  at  twenty- 

Minitr  v.  Wraxik,  13  Sim.  62;  Lonf^head  v.  one,  is  that  the  legacy  is  vested  in  the  latter 

Phclpt^  2  Sir  W.  Blackst  704,  et  v.  infra^  in  case,  the  payment  only  being  deferretl,  6  Ves. 

tiiis  chapter.  245;  see  1  Jarm.  701.      In  Festing  v.  Jfl«» 

(6)  Baron  Parke's  argument  in  the  House  5   Hare,  576-7,  the  Vico-Chancellor  Wigram 

of  Lords,  Lord  Dun^annon  v.  Smithy  p.  19.  construed  the  words,"  to  be  divided,"  as  eqoi- 

(c")  Vice  Chancellor  of  England,  Hunter  v.  valent  to  "to  be  paid."     The  general  rules  as 

Judd,  4  Sim.  461 ;  V.  C.  Wigrara,  2  Hare,  IS.  to  the  vesting  of.  legacies  will  be  again  no- 

(d)  V.  9up.  vol.  i.  p.  523.  ticed  hereafter. 

(e)  Sir  W.  Grant,  Hamon  v.  Grnham^  6  (/)  8  Co.  95;  but  this  case  related  to 
Vos.  243-4  ;  Ijteming  v.  Sherratt^  2  Hare,  17,  chattel  interests,  v.  injra,     • 

IS;  May  v.  Woody  3  Bra  473,  "a  case  unim- 
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the  whole  property  is  devised,  with  a  particular  interest  given  out  q/*it, 
it  operates  by  way  of  exception  out  of  the  absolute  property.  r*Q-i 
*Boroston^s  case  (a),  according  to  the  same  high  authority,  esta-  *-  ^ 
Wishes  that,  where  an  absolute  property  is  given,  and  a  particular  inter- 
est is  given  in  the  mean  time,  as  until  the  devisee  shall  come  of  age,  &c., 
and  when  he  shall  come  of  age,  &c.,  then  to  him,  &c.,  the  rule  is  that 
that  shall  not  operate  as  a  condition  precedent,  but  as  a  description  of 
the  time  when  the  remainderman  is  to  take  in  possession  (6).  When 
the  interest  given  to  the  devisee  is  plainly  postponed  for  the  purpose  of 
secnring  to  him  or  to  another  some  antecedent  benefit  commensurate 
with  the  interval  of  postponement,  this  offers  a  satisfactory  reason  for 
holding  the  gift  to  be  vested  (c),  whether  the  subject  be  real  or  personal. 
It  has  been  held,  in  subsequent  cases,  that  where  there  is  a  devise  of 
real  estate  to  a  person  "when"  he  shall  attain  a  particular  age,  or  "  at" 
a  particular  age,  and  there  is  a  gift  over  in  the  event  of  his  not  attaining 
that  age,  the  estate  vests  immediately,  subject  to  be  divested,  and  that 
there  is  no  substantial  distinction  whether  the  devise  be  in  remainder  (rf), 
or  by. immediate  devise  («)  ;  nor,  in  later  cases,  has  it  been  considered 
that  a  gift  over  is  necessary  (/).  Then,  as  regards  the  word  "if."  In 
Edwards  v.  Hammond{g\  a  surrender  was  made  to  the  use  of  the  sur- 
renderor for  life,  and  after  his  decease,  to  the  use  of  John  Hammond  the 
Younger,  his  eldest  son,  his  heirs  and  assigns,  "t/*"  it  should  happen  that 
the  said  John  Hammond,  the  younger,  should  live  to  attain  21  ;  and  if 
he  should  die  before  that  age,  then  over:  it  was  held  that  this  was  a 
vested  remainder.  In  Bromfield  v.  Crowder{h\  the  testator  devised  his 
estates  to  his  wnfe,  E.  Davenport,  for  life,  then  to  Joshua  Rose  for  life,  if 
he  should  survive  his  wife,  "  and  at  the  decease  of  the  said  E.  Davenport 
and  Joshua  Rose,  or  the  *longest  liver  of  them,  I  give  all  my  real  r«Q/--| 
estate,  of  what  nature  or  kind  soever,  to  my  godson,  John  Daven-  ^  ^ 
port  Bromfield,  son  of  Charles  Bromfield,  of  St.  Ann's  street,  Liverpool, 
|iP  the  said  John  D.  Bromfield  shall  live  to  attain  the  age  of  21  years ;" 
in  the  event  of  his  dying  under  21,  the  testator  gave  his  estates  to  his 

(a)  3  Ca  19,  1  Jarm.  734;  9  CL  &  Fin.  vested  in  land  and  given  to  my  grandson  T. 

^l-  F.  Snow,  when  of  age,  to  have  a  commission 

(h)  GcodtitleY,  WkUby,  1  Burr.  233,  where  in  the  army,  regulars,  at  21,  to  remain  in  the 

tbe  principle  was  applied  to  a  devise  of  real  army  seven  years,  and  not  to  be  of  age  to  te- 

c^te.    Hanton  v.  Graham^  6  Yes.  246;  el  v.  ceive  this  until  he  attains  bis  25th  year,  and 

9Cl.  &Fin.  583,  591.     In  Gomyn's  Dig.  As-  to  be  entailed  to  him  and  his  heirs  male,*' 

signment  (C  1),  it  is  stated,  if  there  be   a  was  held  by  Lord  Langdale  to  confer  a  vested 

deTiae  to  trustees  till  A.  attain  bis  age  of  25  estate  tail,  subject  to  be  divested  if  he  should 

ycus,  and  then  in  trust  for  A.,  a  mortgage  by  not  attain  25 ;  there  was  no  gifl  over ;  Snow 

A.  before  the  25  years  will  be  void;  but  I  v.  Poiddenj  1  Keen,  186,  189:  qu.  if  "no" 

find  no  each  case  in  £q.  Ca.  Abr.  ought  not  to  be  inserted,  p.  182,  12th  line; 

(0  See  Sir  Wro.  Grant's  observations  on  and  see  the  cases  rited  in  the  argument, ifru/., 

MoMffieid  V.  Ditgard,  1  Eq.  Abr.   195,  Han-  and  Jarman  on  Wills,  i.  742.    The  property 

«*  V.  Graham,  6  Ves.  247  ;   and  9  Cl.  &  F.  upon  which  the  devise  was  to  operate  was 

S^l*  personal  only,  but  it  was  to  be  invested  in 

(<0  As  in  Btfrastan't  case,  3  Co.  Rep.  be-  land ;  therefore  it  was  argued  as  depending 

fore  referred  to;  see  6  Ves.  246,  and  see  12  on  the  rule  as  to  real  estate;  see  12  i)im. 

Sim.  99;  mf.  p.  97,  note.  193-99,  inf.  p.  104,  and  Dunk  v.  Fenner,  2 

(<)  Lord  £llenborough*s  judgment,  Doe  v.  Russ.  &  M.  567. 

^SowtO,  1  Maule  &  S    334 ;  RandoU  v.  Doe  (g)   1  New.  Rep.  C.  P.  324,  note;  see  Green 

dem.  Rooke,  Dom.  Proc.  6  Dow.  202 ;  Doe  v.  v.  Potter,  vii.  Jur.  737. 

JJfiwt,  14  East.  601 ;  see  9C1.  k  F.  595.  (A)  1  New.  Rep.  313. 

(/)  "The  rest  of  my  property  to  be  in* 
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brother,  Charles,  if  he  should  survive  and  attain  21 ;  and  in  the  event  of 
both  dying  under  21,  the  testator  gave  his  real  estate  to  his  godson,  John 
Yale.  Sir  James  Mansfield,  in  delivering  the  judgment  of  the  court,  said, 
"In  fact,  this  is  an  immediate  devise,  to  the  plaintiff,  J.  D.  Bromfield 
(then  an  infant),  to  take  place  on  the  death  of  the  two  preceding  devisees. 
There  is  nothing  in  the  veill  to  prove  that  the  testator  meant  the  plaintiff 
not  to  take  a  vested  estate  unless  he  survived  21.  Indeed,  the  true  sense 
of  the  thing  is  that  the  devisor  meant  him  to  take  it  as  an  immediate  de- 
vise in  himself,  but  that  it  was  to  go  over,  in  the  event  of  his  dying  under 
21."  "No  precise  words  are  necessary  to  make  a  precedent  condition 
in  wills  ;  they  must  be  construed  according  to  the  intention  of  the  parties ; 
and  it  would  be  absurd,  considering  the  various  circumstances  under 
which  wills  are  made,  to  require  particular  words  to  express  particular 
meanings  ;  the  apparent  intention,  as  collected  from  the  whole  will,  mast 
always  control  particular  expressions."  "No  doubt,"  continued  his 
lordship,  "  the  general  meaning  of  the  word  '  if  implies  a  condition  pre- 
cedent, unless  controlled  by  other  words ;  but  in  this  case  there  is  a 
variance  between  the  expression  and  the  meaning;"  and  all  the  judges 
certified  that  the  plaintiff  took  a  vested  estate  in  fee  simple  in  the  free- 
hold and  copyhold  estates,  determinable  on  the  contingency  of  his  dying 
under  21  (a).  The  Vice-Chancellor  of  England  lately  observed,  that  the 
effect  of  these  cases  is,  that  where  there  is,  in  the  first  place,  a  gift  to  the 
party  intended  to  take,  and  then  follow  the  words  "  at,"  "  if,"  or  "  when" 
that  party  shall  attain  a  particular  age,  it  is  held  that  these  words  are 
used  merely  for  the  purpose  of  pointing  out  the  time  at  which  the 
devisee  is  to  take  in  possession  (6);  but  where  there  is  no  gift  but  to 

(a)  Bromfitld  v.  Crmvder^  1  New.  Rep.  324,  devisee  not  attaining  the  age  specified  to  coa- 
affirmed  9  Adol.  &  £11.  605 ;  and  see  Doe  trol  the  effect  of  so  plain  a  word,  but  there 
dem.  Cadogan  v.  Ewart^  7  Ad.  &  £.  663-5,  seems  no  ground  for  controlling  it  where  it 
and  9  Cl.  &  F.  591.  Lord  Mansfield  men-  is  found  without  any  such  adjuncL  As  re- 
tions  from  Cicero  de  Oratore  and  Orat  pro.  gards  personal  estate,  it  seems  clear  that  such 
Cecina,  a  remarkable  case  which  was  much  a  gift  is  contingent,  see  Butcher  v.  Leack^  vii. 
agitated  before  one  of  the  Roman  tribunals :  Jurist,  74 ;  and  Taylor  y.  BaeoHf  8  Sim.  100. 
a  man  thinking  his  wife  was  with  child,  de-  The  V.  C,  in  Newman  t.  Newman^  10  Sim. 
vised  his  estate  to  the  child  his  wife  was  en-  57,  said  he  thought  that  Doe  v.  H^ard,  9 
ceinte  of,  and  "if"  such  child  died  under  age,  Adolph.  &  Ellis,  582,  was  within  the  terms 
then  he  devised  it  over;  his  wife  was  not  of  Riratton't  case,  3  Co.  21:  the  case  was 
with  child,  and  the  question  was  whether  this;  the  testator  gave  his  freehold  and  lease* 
the  devise  over  could  take  effect ;  it  was  de-  hold  estates,  aAer  the  death  of  his  daughter, 
cided  that  it  could :  and  on  a  similar  devise  to  such  of  her  children  as  she  then  had  or 
the  same  decision  was  come  to  in  the  Court  might  have,  if  a  son  or  sons,  at  his  or  their 
of  King's  Bench,  3  Burr.  1623-4;  "if"  was  age  or  ages  of  23.  In  Boreuton'M  csase  the 
construed  as  a  word  of  limitation,  not  of  con-  term  or  chattel  interest  given  to  the  execuiors 
dition.  was  so  given  that  (as  it  wus  held)  it  must 

(b)  Newman  v.  Newman^  10  Sim.  58 ;  and  have  endured  until  the  period  when  Hugh 
see  Jackton  v.  Maforibankt^  12  Sim.  93,  99;  Boraston  attained  or  would  have  attained  21 
and  MUroy  v.  Milroy,  14  Sim.  48,  but  which  (3  Co.  20  b),  if  he  should  die  in  the  interval; 
was  determined  on  the  particular  expressions,  so  that  there  was  a  prior  interest  given  which 
see  p.  54;  and  see  Fearne,  Cont  Rem.  241,  filled  up  the  entire  interval  between  the 
et  teq.  Mr.  Jarman,  however,  states  it  as  clear  death  of  the  testator  and  Hugh  Boraston  at- 
that  a  devise  to  a  person,  "  if"  he  shall  atuiin  taining  21 :  it  was  therefore  held,  that  the 
any  particular  age  standing  alone,  that  is,  two  estates  being  consecutive,  the  estate  of 
witliout  being  followed  by  any  limitation  Hugh  Boraston  vested  at  the  death  of  the  te»- 
over,  is  clearly  contingent;  et  v.  9  Cl.  k  Fin.  tator,  to  begin  in  possession  at  the  end  of  the 
591,  C.  J.  Tindal,  lAiter  v.  Bradley^  v.  Jur.  terra  {ib.  21  a);  but  in  Doer,  Ward^  whether 
1034:  it  is  a  stretch  of  indulgence  towards  there  would  be  a  son  to  take  in  possessioQ 
testators  to  allow  a  simple  giA  over  on  the  immediately  on  the  death  of  the  daughter, 
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*sach  as  shall  attain  the  specified  age,  no  one  can  take  who  does 
not  answer  this  description  (a) ;  and  if  a  contingent  remainder  be 
limited,  so  that  no  one  can  take  bnt  a  person  who  has  attained  the  pre- 
scribed age,  and  there  is  no  one  who  has  attained  the  age  at  the  time  of 
the  determination  of  the  particular  estate,  the  remainder  necessarily 
Ms(i).  But  any  form  of  expression,  though  apparently  importing  con- 
tiogeocy,  may  be  controlled  by  the  context. 

Even  in  the  case  of  a  legacy,  though  the  word  '^  if"  generally  im- 
ports a  condition  precedent  (c) ;  yet  it  has  been  laid  down  that,  in  every 
case,  the  strict  construction  of  the  word  will  yield  to  an  intention  ap- 
pearing upon  the  will,  and  requiring  a  different  construction  (d). 

The  terms  of  the  giil  over,  if  any,  have  always  been  considered  as  an 
MSaxm  for  ascertaining  the  intention,  more  or  less  valuable,  according 
to  the  context  and  the  accompanying  circumstances  (e),  where  the  direct 
gift  is,  in  its  terms  equivocal,  and  does  not  expressly  limit  the  quantity 
of  estate  given  (f) :  it  may  be  presumed  that  the  party,  in  t+qot 
^onaking  the  gift  over,  takes  a  retrospect  of  what  he  has  actually  ^  ^ 
given ;  what  he  is  about  to  do  is  to  give  the  property  to  some  one  else, 
if  the  previous  gift  shall  not  take  effect  in  the  manner  and  to  the  extent 
in  which  he  intended  it  to  operate.  A  gift  over  upon  a  contingency  may 
be  called  in  aid  to  show  that  no  present  interest  was  intended  to  pass 
{g]y  but  it  will  not  alone  prevent  the  vesting  of  a  gift  (A);  it  may,  as  we 
have  seen  as  regards  real  estate,  have  the  opposite  effect.  Lord  Mans- 
field, on  delivering  judgment  in  Frogmorton  v.  Holyday^  said,  if  the 
first  taker  was  barely  to  take  an  estate  for  life,  the  time  of  his  death 
must  be  immaterial  to  the  devise  over ;  but  limiting  it  over  only  upon  the 
contingency  of  his  dying  in  his  minority,  shows  that  the  testatrix  in- 
tended to  give  him  an  absolute  estate  in  fee,  which  he  might  dispose  of 
if  he  came  of  age  ;  and  unless  he  lived  to  be  of  that  age  (when  he 
might  dispose  of  it),  she  meant  it  should  go  to  her  daughters  (i).     A 

vu  altogether  contingent  j  the  daughter  might  though  tliey  appear  equally  to  require  it 

have  died  leaving  a  son  under  23,  in  which  (c)  And  see  1  New  Rep.  326. 

CM8  the  estate,  for  the  interval  between  the  {d\   Vice  Chancellor  Wigram ;    Litter    y. 

(^«athof  the  daughter  and  the  son  attaining  Bradley,  1  Hare,  12,  13  (1841). 

23,  wonld  have  been  undisposed  of,  at  least  (e)  See   Bland  v.  Williams,  3  My.  &  K. 

in  terms,  so  that  in  Doe  v.  Ward  there  was  417 ;    Boughton    v.   James,    Vice-Chancellor 

Sreater  reason  for  saying  that  the  attainment  Bruce,  1  C611.  44;  Jarman  on  Wills,  734,  et 

of  the  age  was  personal  to  the  devisee ;  Good-  seq. ;  and  see,  on  this  subject,  Smith's  Original 

Wf  V.  Wkilby,  1  Burr.  228,  and  Tomkins  v.  View,  p.  174,  et  seq. 

3^wt»n«,  in  Ch.  17  Geo.  L,  cited  ibid,  243,  ap-  (/)  As  to  which  see  Spry  v.  Bromfidd, 

P^r  to  be  exactly  Boraston't  case.     Lord  before  the  Vice-Chancellor  of  England,  9  Sim. 

^enboroagh,  in  the  case  cited,  considered  638;   and  the  subsequent  certificate  of  the 

^aooordtng  to  these  authorities,  whether  Court  of  Exchequer,  10  Sim.  94;  in  a  case 

0^  gift  is  in  remainder  or  direct  makes  no  sent   to   that   court,  afterwards  sent  to  the 

difference,  nqj.  p.  95.  Court  of  Queen  s  Bench,  ib.  224,   and  see 

(*)  Newman  y.Netanan,  ubitup.,'  and  see  Murray  v.  Addenbrookt,  4  Russ.  420;  and  1 

M^  ▼.  i)i5^W,  3  Dow.  N.  S.  260,  328,'  Mad.  481. 

333-4;  n  infra,  p.  102  r  bnt  see   Marq.  of  (g)  Sir  Wm.  Grant,  3  Merir.  341 ;  et  y, 

^y.Btrmany  9  Beav.  320,  infra,  p.  103,  Amb.  450. 

*  ^-  (A)  However,  in  Hunter  v.  Judd,  4  Sim., 

(ft)  SeeFetting  v.  AUen,  12  Mee.  &  W.  301 ;  the  gifts  over  turned  vested  legacies  into  con- 

vhich  was  very  elaborately  argued  ;  the  con-  tingent  ones;  see  pp.  456  to  461. 

te*  was  whether  the  infants  took  vested  es-  (i)  3  Burr.  1623  ;  and  see   Doe  ▼.  Cundell, 

*te8  liable  to  be  divested  on  their  not  attain-  9  East,  403 ;  and  Taylor  v.  Wharton,  cited  2 

in?  21.    Such  eases  are  not  helped  by  the  Mod.  291;   Dyer,  124  a,  ef   v.  «gj.  p.  95; 

««•  S  &  9  VicLc  106,  5  8,  tup.  vol  i  292,  infra,  p  99,  n.  (A). 
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gift  over  which  is  too  remote  cannot  defeat  the  vested  interests  previous- 
ly given  (a). 

Where  an  estate  is  given  to  trustees  to  pay  debts,  and  then  to  a  per- 
son designated  and  his  heirs,  fyc,^  such  person  takes  at  once^  subject 
to  the  debts  (6),  so  that  no  objection,  on  the  ground  of  remoteness,  can 
arise  on  such  a  gift. 

Where  there  is  no  gift  to  any  donee  but  such  as  shall  sustain  the 
character  of  attaining  the  age  of  22,  or  some  other  age,  the  attainment 
of  that  age  is,  as  is  noticed  above,  part  of  the  constitution  of  the  charac- 
ter of  the  original  taker  (c),  unless  there  be  something  in  the  will  to 
control  that  construction.  In  these  cases,  that  is,  where  the  given  age 
is  part  of  the  description,  the  court  has  held  the  devise  contingent,  upon 
the  ground  that  no  one  can  claim  who  cannot  predicate  of  himself  that 
he  is  of  the  age  required — that  otherwise  he  does  not  answer  the  entire 
description  (d). 

Where  a  life  estate  in  a  fund  is  given  directly,  and  on  the  death  of  the 
tenant  for  life  the  fund  is  given  to  trustees  to  divide  and  pay  amongst 
r»QQ1  ^^^  members  of  a  class,  so  that  the  only  gift  to  them  is  in  the 
^  J  *direction  to  divide  and  pay,  those  only  who  survive  the  tenant  for 
life  acquire  vested  interests  (e) ;  but  where  there  is  a  gift  for  life  and  a 
direction  that,  after  the  death  of  the  tenant  for  life,  the  fund  shall  be  di- 
vided amongst  certain  persons  named,  then  it  is  considered  that  there  is 
an  immediate  gift,  and  the  legatees  take  vested  interests  in  remainder 
(f) :  and  in  all  cases  where  the  raising  the  payment  or  distribution  ap- 
pears to  have  been  postponed,  not  from  considerations  personal  to  the 
legatee,  but  only  in  reference  to  the  interests  of  other  persons,  or  for  the 
convenience  of  the  estate  or  the  fund,  the  vesting  of  the  legacy  will  not 
be  postponed,  even  though  there  be  no  gift  but  in  the  direction  to  pay 
or  distribute  at  a  future  time  (g). 

Where  there  is  a  devise  to  a  child,  at  21,  or  any  other  specified  age, 
and  the  property  is  given  over  if  the  devisee  should  die  under  that  age, 
the  court  has  discovered  an  intention,  expressed  in  the  will,  that  the  first 
devisee  shall  take  all  that  the  testator  has  to  give,  except  what  be  has 
given  to  the  devisee  over ;  and  in  order  to  give  effect  to  that  intention, 
has  held,  by  force  of  the  language  of  the  will,  that  the  first  devise  was 
not  contingent,  but  vested,  subject  to  be  divested  upon  the  happening  of 
the  event  upon  which  the  property  is  given  over(A). 

As  regards  personal  estate,  it  has  been  held  that  where  there  is  an 

(a)  Bkase  v.  Burgh,  2  Beav.  226.  N.  S.  Chanc.  319;  and  see  ChoHtux  v.  Aida- 

(b)  Graham,  B,  silting  for  M.  R.;  Bacon  v    bit,  13  Sim.  71,  74;  and  Ford  y.  RauHns^'i 
Procter,  Turn.  &  R.  40;  rt  v.  Tregonwdl  v.     Sim.  &  S.  328. 

Sydenham,  3  Dow.  194;  1  Col.  Jurid.  214  ;         (/)  Cockranev.  WiUskirt,  16  Law  J.,  Ch. 

1  Jarman,  743.  366 ;  and  see  Farmer  v.  Francit,  2  Bing.  151 ; 

(r)  Newman  y.  Newman,   10  Sim.  58,  wp.  and  2  Sim.  &  S.  505. 
p.   97  ;    Ring    v.   Hardwickt,  iv.  Jur.   242 ;         {g)  See  Murkin  v.  PkiUipwn,  3  My.  &  £. 

Butcher  v.   Ltach,   vii.   Jur.    74;     Taylor  v.  257 ;  and  £tt/<<ra»rtA  v.  fiimwy,  9  Beav.  130; 

Bcuxm,   8  Sim.    100;   Boughion   y.  James,  1  and  1  Jarm.  756-7,  763;  e(  y.  ti0-a,  cbapier 

Col.  42.  on  Portions, 

id)  Festing  v.  Jllen,  12,  Mees.  k  W.  279;         (A)  5  Hare,  571 ;  Phipps  v.  jSdsers,  9  CL  & 

6  Hare,  67 1 ;  Bat$ford  v.  Kebble,  3  Ves.  363,  Fin.  583 ;  4  Man.  &  G.  1 1 07  ;  9  Bli.  N.  &  430; 

et  V.  2  Meriv.  385,  387 ;  3  Meriv.  342 ;  3  Sim.  3  Cl.  &  Fin.  703 ;  reversing  S.  C^  5  Sim.  44; 

532,  et  V.  mp.  p.  94.  and  see  1  Jarm.  738  and  note,  740,  774,  775, 

(e)  Beck  v.  Burn,  7  Beav.  495,  13  Law  J.,  note;  y.  9up.  p.  98. 
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immediate  gift  of  a  fund — a  sum  of  stock,  for  instance — vrhich  is  to  be 
separated  from  the  bulk  of  the  estate  and  vested  in  trustees,  and  the 
tnist  is  to  accumulate  the  income  till  a  person  named  attain  25,  and 
then  to  transfer  and  pay  the  stock  and  accumulated  interest  to  him,  his 
executors,  &c.,  and  there  is  no  gift  over  in  the  event  of  his  not  attaining 
the  prescribed  age,  the  trustees  are  trustees  for  such  person  from  the 
first ;  he  takes  a  vested  interest  at  once,  the  enjoyment  only  is  post- 
poned (a),  and  at  21  he  may  claim  payment  of  the  legacy  (6) ;  but  the 
mere  necessity  of  making  a  severance,  from  some  cause  not  connected 
with  the  legacy  itself,  will  not  vest  the  legacy  (c).  These  instances  may 
suffice  to  give  a  general  view  as  to  the  vesting  of  gifts  injuturo, 

*There  is  some  uncertainty  as  to  what  effect  is  to  be  given  to  a  r*i  aai 
direction  to  apply  the  interest  of  an  expectant  share,  which  on  the  ^  ^ 
words  of  gift  taken  by  themselves  would  not  become  vested  until  some 
period  beyond  the  legal  limits,  in  the  maintenance  of  the  legatee  during 
the  whole  interval,  or  during  minority  {d).  In  the  case  of  JVewman  v. 
Jfeunnan{e)  before  cited,  the  words  were,  "  in  trust  for  all  and  every 
my  grandchildren,  children  of  my  son  Charles,  &c.,  respectively  lawfully 
begotten,  who  shall  attain  the  age  of  24  years,  equally  to  be  divided 
amongst  my  said  grandchildren  attaining  that  age  as  tenants  in  com- 
mon;" 2000/.  was  given  to  all  and  every  the  children  of  his  daughter, 
£liz.  Slutter,  who  should  attain  24,  equally  to  be  divided  as  above.  The 
testator  directed  that  the  trustees  ''  do  and  shall  pay  and  apply  the  divi- 
dends, interest,  and  annual  produce  of  the  respective  portions  or  shares  of 
and  in  the  aforesaid  trust  funds,  to  which  my  said  grandchildren  shall 
respectively  be  entitled  in  expectancy  or  contingency^  for  and  towards  the 
maintenance,  education,  and  benefit  of  my  said  respective  children,  until 
thej  respectively  attain  the  age  at  which  the  said  portions  or  shares  in 
the  said  respective  trust-funds  will  become  absolutely  vested."  Notwith- 
standing that  the  whole  interest  might  have  been  applied  for  maintenance, 
this  was  not  considered  as  sufficient  to  vest  the  legacies  before  the  time 

(a)  Seamdtn  y.  Vautier,  1  Cr.  &  P.  248.  words  which  of  themselves  would  not  vest 
The  decision  proceeded  on  the  direction  for  it;  WaUon  v.  Hayu^  5  My.  &  Cr.  133;  Ham-^ 
in  immediate  separation  of  the  legacy  from  mond  v.  MauU^  1  Col.  284 ;  Vawdry  v.  Geddei^ 
the  estate,  and  the  gift  of  the  intermediate  1  Russ.  &  M.  203,  **  because,  for  the  purpose 
interest,  as  to  which  v.  tn/ro,  p.  100 :  the  im-  of  interest,  the  particular  legacy  is  to  be  im- 
mediate gift  of  the  legacy  to  the  executors  mediately  separated  from  the  bulk  of  the  pro- 
vu  also  an  important  feature,  ibid.  p.  249 ;  perty,"  ibid.  p.  208 ;  but  not  if  the  contingency 
and  see  2  Hare,  20;  and  Money  v.  Kemp^  be-  extends  to  the  interest;  Kmg^kL  v.  Ktught^  2 
five  V.  C.  Wignun,  16th  July,  1845.  Sim.  &  St.  490.  A  direction  to  maintain  the 
(6)  lb.  and  2  Hare,  20.  legatee  out  of  the  interest  does  not  afford  such, 
(0  FetHng  v.  ^/fen,  5  Hare,  240.  An  ex-  or  at  least  so  strong,  a  presumption,  2  Meriv. 
press  direction  will  supersede  all  general  387,  et  y.  3  Bli.  N.  S.  293,  and  4  Sim.  460 ; 
iiBles,  Hmteli  v.  Buchanan^  7  Sim.  683;  4  and  a  gift  over  simply  on  death  before  the 
iJTW.  384.  prescribed  age  repels  it,  1  Russ.  &  M.  208,  3 
(d)  See  1  Jarm.  on  Wills,  776-7.  Russ.  &  M.  417,  Sir  J.  Leach;  but  on  this 
(<)  10  Simons,  62.  The  general  rule  is  point,  see  Davin  v.  Filter,  and  Marqidi  of 
(aee  1  Jarman,  764-6-7),  that  where  the  Butt  v.  Hamum,  infra,  A  dit/tinct  gift  of 
«M  of  the  intennediate  interest  is  given  to  maintenance  has  no  effect  upon  the  question 
the  legatee,  or  directed  to  be  applied  for  his  of  vesting,  5  My.  &  Cr.  1 34 ;  Baltford  v.  K^ble^ 
noaiatenance,  and  there  is  no  gift  over,  it  is  3  Yes.  363;  and  see  3  Bro.  419;  Btdchtr  v. 
to  be  presumed  that  the  testator  intended  ZouA,  5  Beav.  392 ;  and  Roper  on  Leg.  p. 
that  the  legacy  should  vest  in  the  legatee,  573,  et  teq. 
tboagh  he  may  in  the  original  gift  have  used 
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when  the  legatees  should  attain  the  age  pointed  out ;  the  shares  were 
expressly  described  as  contingent  (a). 

In  another  case(&)9  there  was  {int.  aL)  a  bequest  of  3000/.  for  all  the 
children  of  T.  Fry  (except  four  named),  eqirally  to  be  divided  between 
them,  their  shares  to  become  vested  interests,  and  to  be  paid  to  them 
respectively  as  and  when  they  should  attain  25  ;  if  any  died  before 
their  shares  were  vested,  leaving  issue,  their  shares  were  to  go  to  such 
issue  ;  if  without  issue,  then  the  share  of  such  one  was  to  go  to  and  rest 
r*l011  *^^  ^^^  survivors  or  others,  and  be  paid  and  assigned  in  like  man- 
'-  •■  ner  as  their  original  shares ;  and  the  trustees  were  directed  in  the 
mean  time  and  until  the  shares  became  payable  to  the  children,  to  apply 
the  income  for  their  maintenance,  and  under  certain  circumstances  to 
apply  part  of  the  capital  for  advancement  (c).  There  was  also  a  bequest 
of  6000/.  ((/),  in  trust,  for  all  the  children  of  J.  Fry  born,  or  thereafter  to 
be  born,  equally  to  be  divided,  and  to  be  paid  and  transferred  to  them  at 
their  respective  ages  of  25,  with  a  like  benefit  of  survivorship  and  pro- 
vision as  to  the  issue  of  any  one  of  such  children  who  might  die,  and  for 
maintenance  out  of  their  shares;  there  was  a  reference  to  a  bequest  of 
12,000/.  in  the  same  will,  which  had  some  influence  on  the  decision  (e). 
By  a  codicil,  the  testator  revoked  the  power  to  apply  the  principal  of  the 
legacies  for  the  advancement  of  the  children,  adding  '^  and  I  do  declare 
and  direct  that  the  said  legacies  shall  vest  and  be  payable,  assignable, 
and  transferable  to  the  said  legatees  respectively,  as  if  no  such  power 
were  therein  contained."  The  Vice-Chancellor  was  of  opinion  that  the 
gifts  of  both  the  legacies  were  void  :  he  considered,  upon  the  whole  will 
and  the  codicil,  that  the  testator  had  blended  together,  as  constituting 
the  same  fact,  the  vesting,  the  paying,  the  assigning,  and  the  transferring, 
and  that  he  had  done  that  with  respect  to  everything  which  those  child- 
ren might  take  by  way  of  legacy ;  that,  although  he  had  not  used  the 
word  vested  in  the  legacy  of  6000/.  given  amongst  all  the  children,  yet 
that  he  intended  the  words  pay,  assign,  and  transfer,  which  are  found  in 
the  bequest  of  the  6000/.,  should  be  taken  to  denote  the  time  of  vesting; 
that  these  legacies  fell  precisely  within  the  scope  of  Sir  Wm.  Grant's 
decision  in  Leake  v.  Robinson  {/). 

In  Bull  V.  Pritchardy  the  testator^  after  giving  a  life  estate  to  his 
daughter  Mary  Bull,  for  her  separate  use,  directed  that  his  trustees 
should  convey  his  freehold  estates  unto  and  equally  amongst  all  and 
every  the  child  and  children  of  his  said  daughter,  who  should  live  to 
attain  23,  his,  her,  and  their  heirs,  &c.,  as  tenants  in  common;  if  no 
child  should  attain  23,  then  there  was  gift  over.  The  testator  bequeathed 
some  leasehold  estates  to  trustees,  upon  the  same  trusts.  This  bequest 
was  declared  to  be  void  (g*),  but  the  court  (Lord  Gifibrd,  M.  R.),  declined 

r*1021  ^^^^  ^^  ^^^  ^°y  opinion  on  the  devise  of  the  real  'estate:  this 
L        J  question   now   came  on   before   the  Vice-Chancellor   Wigram. 

(a)  But  see  MUny  y.  Miiroy^  14  Sim.  55,  a        (/)   12  Sim.  250.    His  honor  did  not  par* 

special  case.  ticularl]r  advert  to  the  clause  authorizing  the 

(6)  Comperi   v.   Jiutten^    12   Sim.   222-3|  trustees  to  apply  the  interest  for  maintenance. 

July,  1841  (not  cited   in  Davia  v.  Fisfur^  5         (g)  Bull  y.   Pritduxrd,    1   Rnss.  213.     In 

Beavan,  infra,  p.  1U2).  Bland  v.  WiUiamt,  3  Myl.  &  K.  417,  Sir  J. 

{c)  P.  224.  Leach  appears  not  to  have  approved  the  de* 

{d)  P.  227.  cisioh  in  this  case;  and  as  to  this  case,  see 

It)  P.  249.  Mr.  Jarman'a  remarks,  vol.  L  pp.  772,  776. 
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There  was  a  clause,  enabling  the  trustees  to  apply  the  interest  of  the  child's 
shares,  or  so  much  as  they  might  think  necessary,  to  their  maintenance. 
The  Vice-Chancellor  was  of  opinion  that  the  description  of  the  devisee, 
in  this  case,  was  such  as  to  make  the  given  age  part  of  that  description, 
and  unless  the  clause  directing  maintenance  would  alter  the  case,  he 
was  of  opinion  the  devise  was  void.  With  respect  to  the  clause  of 
maiDtenance,  the  Vice-Chancellor  said,  he  could  not  allow  that  clause  to 
have  any  eflect  upon  the  description  of  the  devisee,  which  description, 
without  that  provision,  included  as  part  of  it  the  age  of  23  years.  "  The 
devise,"  said  his  honor,  "is  not  to  the  children,  *at'  or  *when'  or  *if,' 
but  in  effect  to  such  only  as  attain  the  age  of  23  years;  and  the  interim 
gift  has  no  legitimate  bearing  on  the  question  (a),"  and  this  seems  to  be 
a  sound  conclusion  (6J.  However,  in  Davies  v.  Fisher^  the  testatrix 
directed  her  trustees  to  stand  possessed  of  her  residuary  person aLest ate, 
npoD  trust,  to  pay  the  income  to  Wm.  Davies,  the  younger;  and  after  his 
death,  in  trust  for  the  children  of  the  said  Wm.  Davies,  the  younger,  as 
they  severally  attained  the  age  of  25  years,  equally  to  be  divided,  if 
more  than  one;  the  income  to  be  applied,  during  their  respective  minori* 
ties,  by  the  guardian  for  the  time  being  of  the  children,  for  their  respec- 
tive support,  maintenance,  and  education,  with  a  gift  over,  in  case  no 
child  should  attain  25:  the  children  claimed  to  have  vested  interests, 
insisting  that  the  payment  only  was  deferred.  Lord  Langdale,  agreeing 
that  the  effect  of  the  direction  to  divide  amongst  the  children  as  they 
severally  attained  25  by  itself  would  make  the  gift  invalid,  held  upon 
the  direction  for  maintenance,  though  limited  to  the  minority  of  the  chil- 
dren, that  they  took  vested  interests  (c) ;  and  Lord  Langdale,  not  agree- 
ing in  the  general  doctrine  of  Sir  John  Leach's  dicta  in  Vawdry  v.  Geddes 
(d),  and  Bland  v.  Williams  (e), — namely,  that  when  the  testator  has  ex- 
pressly given  the  legacy  over  on  the  legatee  not  attaining  the  prescribed 
age,  the  presumption  in  favor  of  the  vesting  of  the  legacy  from  the  gift 
of  the  intermediate  interest  entirely  fails, — was  of  opinion  that  the  gift 
over,  in  the  event  of  no  child  attaining  25,  could  not  affect  the  vesting, 
vhich  his  lordship,  on  the  construction  which  he  put  uponr^^^oi 
*the  will,  considered  to  have  taken  place  {f).  Here,  it  will  be  ob-  ^  -' 
served,  there  was  a  direct  gift  in  trust  for  the  children  generally  "as" 
they  should  attain  the  prescribed  age,  not  to  such  as  should  attain  the 
specified  age,  or  even  "when"  or  "if"  they  should  attain  that  age  {g). 
But  in  the  Marquis  of  Bute  v.  Harman^  the  testator  bequeathed  to  trus- 
tees 50,000/.,  in  trust  for  Lady  Pole  for  life,  and  after  her  decease  upon 

(a)  Sir  J.  Wigram,  BuQ  y.  Prit^usrd,  5  (</)  1  Russ.  &  M.  208,  mp.  p.  100,  note; 

Hue,  572.  and  see,  as  to  this  case,  1  Jarman,  773-4 

(6)  "None  of  these  clauses  make  any  new  (e)  3  Myl.  &  K.  417;  see  1  Jarm.  776. 

gift  to  the  grandchildren,  nor  can  they  alter  (/)  Davies  v.  Fisher^  5  Beavan,  214 ;  6  Jur. 

the  terms  or  conditions  of  that  which  is  249;  see  3  Bli.  N.  S.  312.    It  is  stated  that 

slieady  made.'^ — Sir    W.  Grant,    Ltake   y.  there  is  an  appeal  pending  in  the  House  of 

A^WwDn,  2  Meriv.  388 ;  and  see  Vawdry  v.  Lords. 

Gtdda,  and  Bland  v.  WUHams^ulninJra.  (g)  See  Coekrane  v.  Wiltshire,  mpra,  p.  99; 

(0  See  5Beav.212.    In  pp.  210  and  211,  Sir  W.  Grant,  in  Leake  v.  Robinaon,  2  Mer. 

lord  Langdale   examines  all  the  cases  in  384,  386,  also  takes  the  distinction  where 

which  the  gifts  have  been  treated  as  vested  there  is  no  direct  gif\  but  in  the  direction  to 

Vf  reason  of  the  gift  of  interest    Minority  pay;  and  see  Milroy  v.  MUroy,  14  Sim.  48, 

Tosj  mean  until  25,  MUroy  v.  Milroy,  14  Sim.  and  May  v   Woody  3  Bro.  471. 
15. 


*108  Bequests  of  Personalty  to  go  with  a  Title. 

'perpetuities,  has  arisen  upon  bequests  of  personalty,  to  be  enjojed 
in  succession  by  several  persons  who  shall  sustain  a  particular  cha- 
racter. Mr.  Jarman  observes,  '^that  there  is  no  principle  of  law 
which  prevents  a  testator  from  so  framing  or  moulding  his  disposi- 
tion as  to  make  its  validity  depend  upon  subsequent  events:  thus, 
he  may  give,  prospectively,  estates  to  persons  in  succession,  who  shall 
sustain  a  particular  character,  of  one  quantity  if  the  person  taking  should 
be  alive  at  his  death,  of  another  quantity  if  he  should  not  be  alive  at  his 
death  ;  and  the  same  observation  applies  to  prospective  limitations  by 
way  of  trust:  but  this  is  difficult  to  be  accomplished  by  direct  devise, 
or  by  executed  trust,  so  as  to  sustain  the  more  limited  interest  to  any 
one  not  specifically  named"  (a). 

The  case  of  Lord  Deerhurst  v.  TTie  Duke  of  St.  Albans  is  one  of  the 
most  important  cases  on  this  subject.  It  first  came  before  Sir  J.  Leach 
in  1820  (6).  At  the  time  of  the  death  of  the  first  Lord  Vere,  the  testator, 
in  1781,  he  had  a  son  (Aubrey  Beauclerk,  afterwards  second  Lord  Vere 
and  Duke  of  St.  Albans)  and  two  grandsons  living ;  each  of  them  be- 
came Lord  Vere:  the  elder,  Aubrey,  third  Lord  Vere,  died  in  1815, 
leaving  a  son  Aubrey,  fourth  Lord  Vere,  who  was  born  in  1815,  and 
died  in  1816.  On  his  death,  William,  the  second  son  of  the  second 
Lord  Vere,  became  fifth  Lord  Vere  and  Duke,  and  was  such  at  the  insti- 
tution of  the  suit.  The  testator,  by  his  will,  bequeathed  certain  chattels 
to  trustees,  in  trust,  for  his  wife  for  life,  then  to  his  son  Aubrey  the 
second  Lord  Vere  for  life,  and  after  the  decease  of  the  survivor,  the  tes- 
r*l091  ^^^^^  directed  that  his  trustees  should  stand  possessed  *of  the 
^  ^  same,  in  trust,  for  such  person  as  should  from  time  to  time  be 
Lord  Vere ;  it  being  his  will  and  intention  that  the  same  should,  after 
the  death  of  his  wife,  go  and  be  held  with  the  title  of  the  family,  '^as 
far  as  the  rules  of  law  and  equity  would  permit"  (c).  There  were  three 
claimants  of  these  chattels — the  personal  representatives  of  Aubrey,  the 
third  Lord  Vere ;  the  representatives  of  the  fourth  Lord  Vere;  and  Wil- 
liam, the  fifth  Lord  Vere.     It  was  held  by  Sir  J.  Leach,  and  that  has  not 

(a)   1  Jarm.  234.  mtuiu  y.  Cmtntry,  5  Mad.  235  j  2  CL  &  Ful 

(6J  Deerhurtt  v.  Duke  of  St,  AJhanM  ;  ToOt-    61 1 ;  8  BU.  N.  S.  547. 

Baron  Vere,  let  Lord  (testator), 

died  11  Oct  1781; 
will,  15  Mar.  1781. 
Aubrey  Beauclerk,  2d  Lord  Vere, 
Duke  of  St.  Albans, 


born  June,  1740, 
died  Feb.  1802. 


Catherine, 
Duchess  of 
St  Albans. 


Aubrey,  3d  Lord 

William,  5th 

Other 

Vere  and  D.  of 

Lord  Vere 

children. 

St  Albans, 

and  Duke  of 

bom  21  Aug. 

St  Albans, 

1765, 

born  1766, 

died  Aug. 

1815. 

Aubrey,  4th  Lord  Vere, 

born  1815, 

died 

1816. 

(c)  Lord  Dterhunt  y.  Duke  of  St.  Mbant,  5  Mad.  235;  see  Jarman  on  Wills,  L  235. 
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been  disputed,  that  this  was  an  executed  trust.  '^  By  the  rules  of  law 
and  equity/'  said  his  honor,  '^  every  person  who  was  living  at  the 
death  of  the  testator  might  be  limited  to  the  use  and  enjoyment  only; 
the  son  and  grandson  were  living  at  his  death,  and  were  both  therefore 
limited  to  the  use  and  enjoyment  only;  but,"  said  Sir  J.  Leach,  ^^the 
child  who  succeeded  the  grandson,  as  Lord  Vere  and  Duke  (the  fourth 
Lord  Vere),  was  not  living  at  the  death  of  the  testator,  and  could  not  be 
limited  to  the  use  and  enjoyment  only"  (a);  he  therefore,  as  Sir  J.  Leach 
held,  took  an  absolute  interest,  which  was  then  vested  in  his  personal  re- 
presentative. From  this  decree  there  was  an  appeal  to  Lord  Lyndhurst, 
who  affirmed  the  decree,  and  then  to  the  House  of  Lords  (1834)  ((), 
vhere  the  decree  was  reversed  ;  and  it  was  held,  that  the  chattels  vested 
in  the  eldest  grandson,  that  is,  the  third  Lord  Vere,  who,  as  before  men- 
tioned, was  living  at  the  testator's  death.  Lord  Brougham,  in  moving 
the  judgment  of  the  House,  stated,  that  he  considered  that  this  kind  of 
limitation  was  a  novelty  unauthorized  by  law ;  a  construction  could  not 
be  put  upon  the  instrument  to  meet  that  which  had  accidentally  hap- 
pened after  the  date  of  the  instrument  (c);  there  might  have  been  an 
abeyance  or  corruption  of  blood :  what  was  to  become  of  the  chattels 
daring  the  abeyance?  a  Lord  Vere  might  come  into  existence  many 
years  afterwards;  and  as  to  the  words  ^'as  far  as  the  rules  of  law  will 
permit,"  the  law  will  not  permit  a  limitation  if  there  be  any  possibility 
of  the  period  of  vesting  absolutely  exceeding  twenty-one  years  after  a 
life  in  being:  the  ^Mimitation,"  said  his  lordship,  ^Ms  absolutely  void, 
not  for  the  excess  only  (rf).  As  to  the  third  Lord  Vere  being  in  esse^  on 
the  determination  of  whose  life  estate  the  fourth  Lord  Vere  was  to  take, 
the  man  was  in  essBj  not  the  peer;  there  was  not  a  Lord  Vere  (who  was 
to  take)  in  esse  (e).  To  argue  from  the  fact  that  the  person  was  in  esse 
at  the  date  of  the  will  who  became  Lord  Vere,  was  to  rely  upon  an  acci- 
dent; the  event  might  have  been  otherwise;  he  *would  not,  ex  r^itQi 
uussUaUj  answer  the  description  within  the  allowed  period.  A  ^  -■ 
limitation,  to  be  supported,  must  be  definite  and  certain  to  the  man  or  to 
the  peer  as  an  individual.  It  is  not  allowable  to  contend  that  at  one 
time,  and  for  one  purpose,  it  is  to  the  man,  and  for  another  time  and 
purpose  to  the  peer.  The  estate  must  be  certain,  so  as  within  the  time 
to  vest  in  the  person  described,  either  in  his  natural  or  his  politic  capa- 
city. In  the  politic  capacity,  there  was  no  such  Lord  Vere  in  esse  in 
whom  the  estate  would  within  that  time  certainly  vest"  {f). 

Lord  Brougham  acknowledged  that  some  of  the  arguments  he  bad 
used,  particularly  respecting  attainder  and  abeyance,  would  apply  to  the 
case  of  the  third  Lord  Vere  as  well  as  the  fourth;  but  he  said  he  was 
bound  by  decision  and  authority  in  the  one  case,  and  could  not  deny  the 
right  of  the  third  Lord  Vere,  who  was  living  at  the  date  of  the  will, 
^ithout  reasoning  in  the  face  of  authority,  and  accordingly  the  third  Lord 
Vere,  the  eldest  grandson,  was  declared  to  be  absolutely  entitled  {g). 

(a)  Bat  V.  supra,  p.  106.  (/)  2  CI.  &  Fin.  pp.  630-31. 

(6)  ToBanadu  v.  Earl  of  Cooeniry,  2  Cl.  &  (g)  Ibid.  633.    Sir  £.  Sugden,  Lord  Chan 

Fin.  611 ;  8  Bli.  547.  cellor  of  Ireland,  though  acknowledging  the 

(0  2  Cl.  &  Fin.  pp.  626,  630,  633.  binding  force  of  the  decision,  seems  to  have 

(d)  Ibid.  6'28, 630.  thought  that,  as  the  arguments  for  the  rever- 

(0  Ibid.  C30-31.  sal  would  equally  apply  to  the  3d  Lord  Vere, 


110  IhbHson  T.  IlbeUon. 

The  principle  of  this  decision  appears  to  be,  that  if  life  estates  with 
remainders  over  are  intended  1o  be  given  to  a  person  sustaining  a  par- 
ticular character,  being  a  peer,  for  instance,  the  individual  so  to  take 
being  left  to  be  determined  by  the  event,  any  person  who  claims  a  life 
estate,  or  any  interest  whatever  in  the  property,  must  show  that  it  mu^t 
have  fallen  to  him  if  at  all  within  the  legal  limits;  if  a  person  claims  a 
remainder  on  such  life  estate,  he  must  show  that  not  only  the  life  estate 
but  the  remainder  must  have  taken  effect  within  the  legal  limits:  if  at 
the  time  of  the  death  of  the  testator,  or  at  the  date  of  the  instrument  if 
it  be  a  deed,  there  be  a  person  in  existence  who  is  in  the  line  of  the 
peerage,  the  gift  will  be  good  as  to  him  if  he  become  the  peer ;  for  though 
it  is  uncertain  whether  he  will  become  the  peer  or  not,  yet,  if  he  ever 

r*1 111  ^^^^'  ^^  "^"^^  ^^  within  the  permitted  limits  (a). 
•■        J      *In  Ibbetson  v.  Ibhetson  (1840)  (i),  the  testator  devised  the 
•reversion  in  fee  of  his  mansion-house,  to  the  use  of  his  brother,  who 
afterwards  became  Sir  Charles  Ibbetson,  for  life,  with  remainder  to 
trustees  to  preserve  contingent  remainders,  with  remainder  to  the  use 

who,  though  m  esse,  was  not  in  estt  as  Lord  male)  should  devolve,  it  being  the  testator^s 

Vere  at  the   testator's  death,  therefore  his  will  that  the  said  interest,  &c^  shoold  never 

claim   should  also  have   been    rejected.     1  be  alienated  from  the  title,  but  that  each  sue- 

Drury  &  W.  536-7.    Mr.  Justice  Cresswell  ceeding  baronet  should  enjoy  the  said  interest, 

entertaining  the  same  view,  in  Lord  Dimeofi'  &c.,  for  his  namral  life,  and  after  the  extino- 

'  lion  V.  Smithy  before  the  House  of  Lords,  after  tion  of  the  baronetcy,  if  that  should  happen, 

mentioned,  said  the  decision  must  be  taken  then  the  property  was  to  fiiU  into  the  residoe 

only  as  a  declaration,  not  that  the   bequest  of  his  estate. 

was  good  as  to  the  3d  Lord  Vere,  but  that  it  In  1799,  the  testator  died.     Sir  Gilbert  and 

was  bad  as  to  the  4th.    Mr.  Justice  Patte-  his  two  younger  brothers,  James  and  RcA»ert, 

•on  and  Mr.  Baron  Parke,  taking  it  as  a  de-  were  then  living.    In  1808,  Sir  Gilbert  died 

cision   that  it  was  good  as  to  the  3d  Lord  without  issue,  and  the   baronetcy  devolved 

Vere,  rely  upon  it  as  an  authority  for  their  on  his  brother.  Sir  James.    In  1833,  be  died 

opinions,  pp.  16  and  22,  Printed  Opinions  of  without  issue,  and  the  baronetcy  devolved 

the  Judges;  and  see  10  Simons, 508.     There  upon  his  brother.  Sir  Robert    The  represen- 

is  this  ditference  in  the  cases :  the  3d  Lord  tative  of  Sir  James  Affleck,  the  elder  brother 

Vere  was  living  at  the  date  of  the  will  and  of  Sir  Robert,  claimed  the  property  abeolutely, 

at  the  testator's  death,  though  not  as  Lord  and  it  was  decreed  that  he  was  entitled. 

Vere ;  in  Z)HiiraiMMm  v.  Smithy  as  to  which  v.  Lord  Langdale  seems  to  have  thought  that  to 

tn/rtk,  the  claimant  was  not  living  at  the  date  carry  life  estates  further  than  him  vras  not 

of  the  will,  or  at  the  testator's  death.  possible ;  it  is  obvious  that  he  might  have 

(a)  In  Madneorth  v.  HinxmQn^  2  Keen,  662,  had   a  son,  who  might  have   died    in   his 

A.  D.  1838,  which  however  is  not  reported  in  father*s  lifetime,  leaving  a  son  who  might 

a  very  satisAotory  manner  (see  Sir  £.  Sug*  have  been  the  next  baronet;  but  a  life  estate 

den  8  remarks  on  this  case,  1  Conn  &  L.  355),  oould  not  be  limited  to  him.    Sir  Jatnes  him> 

personal  property  was  given  to  a  trustee  in  self,  it  is  to  be  remarked,  was  in  no  wise 

trust  to  pay  the  interest,  dividends,  and  profits  pointed  out  as  a  donee,  otherwise  than  as  he 

to  the  testator's  nephew,  Sir  Gilbert  Affleck,  was  in  the  line  to  succeed  to  the  baronetcj; 

for  life,  and  after  his  death  to  the  eldest  son  but  he  was  within  the  rule  in  this  respect, 

of  Sir  G.  Affleck  for  the  time  being;  but  in  that,  if  he  was  to  take  at  all,  he  must  have 

case  Sir  Gilbert  Affleck  should  die  leaving  no  taken  within  the  legal  period ;  this  decision 

son,  then  in  trust  to  pay  the  interest  and  divi-  therefore  appears  to  be  in  accordance  with 

dends  unto  the  person  on  whom  the  bare*  Lord  Brougham  s  doctrine, 
netcy  (which  was  originally  granted  in  tail 

(6)  10  Simons,  495.  contirmeil  on  appeal,  5  My.  &  Cr.  26. 

Sir  H.  Omr  Ibbetson  (testator) ;  Sir  Charies  Ibbetson, 

will,  1814;  died  1839. 

died  lb\>5.  I 


I  I 

Charles  Henry  Ibbetson,  Secorvi  Son, 

bom  1S14;  Pit. 

attained  21,  July,  1S35. 
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of  the  first  and  other  sons  of  his  brother^  Sir  Charles,  in  tail  male,  with 
remainder  1o  the  use  of  J.  W.  Ibbetson,  and  his  issue  male  in  like  manner 
ia  strict  settlement,  with  remainder  to  the  use  of  his  own  daughters  suc- 
cessively in  tail  male,  with  remainders  over.  The  testator  then  gave  to 
trustees  all  his  plate,  &c.,  in  and  about  his  house  at  Denton  Park,  upon 
trust,  '^  to  permit  the  same  to  be  used  and  enjoyed  by  the  person  or  per- 
sons who,  for  the  time  being,  should  be  entitled  to  the  possession  of  his 
mansion-house,  under  or  by  virtue  of  the  settlement  made  upon  his 
marriage  (a),  or  of  the  limitations  contained  in  his  will,  until  a  tenant  in 
tail  of  the  age  of  21  years  should  be  in  possession  of  his  mansion-house; 
and  then  the  plate,  &c.,  were  to  go  and  belong  to  such  tenant  in  tail." 
The  testator  then  gave  the  residue  of  his  personal  estate,  after  payment 
of  debts  and  legacies,  to  the  person  who  at  his  death  should  be  benefi- 
cially entitled  to  his  mansion-house:  there  *were  no  words  top^j^^^i 
qualify  the  tying  up,  "  so  long  as  the  rules  of  law  and  equity  ^  J< 
vill  permit."  Upon  the  testator's  death,  in  1825,  Sir  C.  Ibbetson 
took  possession  of  the  plate,  &c. :  he  died  in  1839,  leaving  two  sons — 
the  eldest  of  whom,  afterwards  Sir  Charles  H.  Ibbetson  (who  was  the 
first  tenant  in  tail,  and  who  attained  21),  was  born  in  the  testator's  life- 
time— and  a  daughter.  It  was  contended  that  the  limitation  of  the 
plate,  &c.,  was  void  for  remoteness  ;  the  tenant  in  tail,  spoken  of  in  the 
will,  was  not  of  necessity  to  be  a  child  either  of  the  testator,  or  of  the 
tenant  for  life  under  the  will,  but  might  be  any  tenant  in  tail,  however 
remote  from  the  testator,  or  from  the  tenant  for  life  under  the  will ;  and 
that  the  trust,  after  the  estate  for  life  to  Sir  Charles,  was  therefore  void. 
It  was  contended,  in  answer,  that,  although  a  gift  to  a  class  of  persons 
to  take  concurrently,  if  bad  as  to  some  is  bad  as  to  all,  that  objection 
did  not  apply  to  a  case  like  the  present,  where  the  class  of  persons  were 
not  to  take  concurrently  but  successively;  it  might  be  bad  as  to  the  re- 
moter links,  but  good  as  to  the  nearer  ones,  like  the  case  of  heir-looms : 
it  was  not  a  case  where  there  was  a  suspension  of  the  enjoyment  of  the 
property  until  a  period  that  was  too  remote ;  but  the  property  here  was  to 
be  enjoyed  by  the  persons  in  possession  of  the  estate,  in  the  mean  time, 
and  nntil  there  should  be  a  tenant  in  tail  in  possession  of  the  age  of  21  (6). 
The  Vice-Chancellor  of  England  said,  "  Under  this  will,  the  suspen- 
sion of  the  vesting  of  the  chattels  might  have  continued  for  ages.  The 
fact  that  a  tenant  in  tail,  of  the  age  of  21  years,  had  become  possessed 
of  the  mansion- bouse  within  twenty-one  years  from  the  death  of  the  tes- 
tator, was  immaterial ;  unless  the  gift  were  such  as  that,  if  it  ever  took 
effect  at  all,  it  must  of  necessity  have  vested  the  absolute  property  in 
some  one  within  the  period  allowed  by  law,  it  would  be  bad  when  the 
testator  died,  and  must  be  so  then:"  and  his  honor  held,  that,  so  far  as 
the  gift  was  framed  to  take  effect  after  the  death  of  Sir  Charles  Ibbetson, 
it  was  void,  and  that  the  plate,  &c.,  after  the  death  of  Sir  Charles  Ibbet- 
^n»  fell  into  the  residue  of  the  testator's  estate  (c).  Lord  Cottenham 
affirmed  this  decision  (d).  In  regard  to  the  argument  raised  on  the  di- 
rection for  possession,  his  lordship  observed,  "  that  the  son,  Sir  Charles 
H.  Ibbetson,  the  appellant,  never,  under  this  direction,  had  any  interest 

(a)  As  the  testator  bad  no  issue,  the  limi-        (6)  P.  505. 
tatkms  in  this  settlement  beoame  aborUve,         (c)  JbbHmm  ▼.  Ibbdmm,  10  Sim.  515-16. 
■nd  he  was  in  fact  seized  in  fee.  (d)  S,  C,  5  My.  &  Cr.  26. 


112  Bemoteness. — Ferrand  y.  Wilson,  4  Hare» 


[•113] 


in  the  property ;  for,  at  the  moment  of  his  father's  death,  he  being  tenant 
in  tail  in  possession,  of  the  age  of  21,  the  event  happened  which  deter- 
mined the  application  of  the  rents  under  the  former  direction  ;  nor  would 
the  case  have  been  different  if  *the  appellant  had  at  the  time  been 
tenant  in  tail  in  possession  under  21,  for  the  special  words  exclu* 
ded  the  title  of  any  one  as  mere  tenant  in  tail"  (a).  **  It  may  be  said," 
added  his  lordship,  '*  that  if  the  gift  to  the  first  tenant  in  tail  in  posses- 
sion at  21,  is  too  remote,  so  must  be  the  direction  for  the  application  of 
the  rents  till  that  event  should  happen  :  if  there  be  that  objection  to  the 
direction  which  the  testator  has  made  in  his  will,  it  will  afford  no  reason 
for  introducing  into  the  will  a  gift  of  an  estate  tail,  which  he  not  only  has 
not  directed,  but  was  evidently  anxious  to  avoid  ;  the  gift  to  a  tenant  in 
tail  in  possession  at  21,  negatives  any  intention  of  benefiting  any  one 
who  should  not  answer  to  the  whole  description"  (6).  It  is  to  be  ob- 
'  served  that  Sir  Charles  H.  Ibbetson  w*as  alive,  and  in  the  line  of  succes- 
sion, as  tenant  in  tail,  at  the  time  of  the  testator's  death ;  but  it  could 
not  be  said  that  he  was  in  the  line  of  succession  of  tenants  in  tail  vrho 
should  attain  21  ;  it  was  not  only,  as  in  the  cases  just  stated,  uncertain 
whether  he  would  become  tenant  in  tail  in  possession,  but  there  was  the 
additional  uncertainty  whether  he  or  indeed  any  tenant  in  tail  would  attain 
21,  and  the  person  to  take  must  answer  the  whole  of  the  description. 

The  next  case  on  this  subject,  which  is  material  for  the  observations 
which  were  thrown  out  by  the  Vice-Chancellor  Wigram,  in  his  judg- 
ment, is  the  case  of  Ferrand  v.  Wilson  (1845).  The  testator,  Benjamin 
Ferrand,  by  his  will,  after  creating  a  term  of  twenty-one  years,  for  pay- 
ment of  debts  and  legacies,  and  other  specific  purposes,  so  far  as  his 
personal  estate  should  be  deficient,  and  devising  the  estate  in  strict  set- 
tlement, empowered  his  executors,  during  and  after  the  term  until  some 
person  who  should  be  entitled  to  the  estates  devised  by  him  for  an  estate 
tail  or  for  some  greater  estate  should  hare  attained  21,  to  enter  and  cut 
timber  of  mature  growth  for  sale,  and  to  apply  the  proceeds  in  payment 
of  his  funeral  expenses,  debts,  and  legacies  until  the  trusts  of  the  term 
should  be  satisfied  (c) ;  and  then,  with  the  consent  of  the  devisees  in 
possession,  to  invest  the  surplus  in  the  purchase  of  other  lands  in  fee,  to 
be  settled  to  the  same  uses.  A  considerable  quantity  of  timber  was  cut 
by  the  first  tenant  for  life  and  the  trustees ;  it  was  not  wanted  for  the 
purpose  of  payment  of  debts  and  legacies,  as  they  were  all  satisfied  {d}: 
r*114-l  ^^^  plaintiff,  who  had  become  *tenant  in  tail  under  the  settle- 
'*  ^  ment,  insisted  that  the  proceeds  ought  to  have  been  laid  out  in 
the  purchase  of  other  lands:  the  great  question  was,  whether  the  power 
was  void  in  toto^  or  whether  it  might  be  construed  to  be  good,  so  far  as 
the  rules  in  regard  to  perpetuities  and  accumulation  of  rents  and  profits 
would  allow,  or,  in  other  words,  could  it  be  modelled  or  apportioned  (e). 

The  Vice-Chancellor  was  clearly  of  opinion,  if  the  power  was  to  be 

(a)  8.  C,  5  My.  &  Cr.  28.  tenant  for  life,  as  the  Yioe-Chancellor  held, 

^6)  Ibid  p.  29.  was  entiUed  to  the  beneficial  enjoyineat  dur- 

(c)  4   Hare,   344 ;   see  the  terms  of  the    ing  the  remainder  of  the  term,  keeping  dovn 

power,  351-2-3,  and  t6.  371.  There  were     the  interest;  the  annuitants  being  entitled  to 

no  words  such  as  "  so  far  as  Uie  rules  of  law    the  benefit  of  the  term  to  enforce  the  psjT* 

will  allow."  ment  of  arrears,  if  necessary,  ib.  368->9. 

(<0  There   were   annuities  still   payable         (e)  4  Hare,  372-3,  376. 

during  the  first  tenancy  for  life,  but  the 
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treated  as  imperative,  that  it  was  void  to  the  extent  in  which  it  was 
given;  the  event,  of  a  tenant  in  tail  attaining  21,  might  not  occur  for 
ages;  and  his  honor  held,  that  the  timber  must,  for  the  purposes  then 
under  consideration,  be  considered  in  the  same  sense  as  rents  and  pro- 
fits; "timber  upon  parts  of  an  estate  must,  for  the  present  purpose,  be 
considered  and  treated  in  the  same  way  as  it  would  be  in  the  case  of  a 
timber  estate"  (a).  If  the  power  were  permissive  only,  and  not  impera- 
tive, it  was  at  least  concurrent  with  the  right  of  the  infant  tenant  in  tail, 
and  to  the  extent  to  which  it  derogated  from  that  right  was  liable  to  ob- 
jection as  creating  a  perpetuity  (6).  The  question  then  was,  whether 
the  power,  bad  as  a  whole,  could  be  modelled,  so  that  it  might  be  sus- 
tained, as  far  as  the  rules  of  law  and  equity  would  allow,  or  to  any  extent. 
In  discussing  this  question,  the  Vice-Chancellor  took  this  important 
distinction.  If  the  will  of  the  testator  resolves  itself  into  a  single  inten-  . 
tion  that  a  particular  act  shall  be  done,  or  a  particular  limitation  shall 
take  etfect,  at  a  period  which  possibly  maybe  more  remote  than  the  law 
aUows  in  favor  of  a  party  designated,  it  is  obvious  that  the  court  may  not 
be  able  to  model  the  power,  and  at  the  same  time  give  efiect  even  in 
fort  to  the  actual  intention  of  the  testator,  and  the  limitation  may  neces- 
sarily be  void  tti  toto.  "But,"  said  his  honor,  "I cannot  see  why  such 
cases  are  to  furnish  a  rule  for  other  cases  in  which,  at  the  death  of  the 
testator  J  the  state  of  parties  is  such  that  some  at  least  of  the  estates  given 
by  the  will  may  be  supported,  ^though  others  may  be  too  remote  p^|.  -^^ 
(c).  Thus,  in  the  case  of  Lord  Southampton  v.  Marquis  of  Hert-  ^  ^ 
ford  (supra)j  an  attempt  was  made  to  accumulate  the  rents  and  profits 
of  an  estate,  for  the  benefit  of  a  party  who,  by  possibility,  might  not 
have  come  into  existence  for  ages;  now  it  is  admitted,  on  all  hands,  that 
the  validity  of  the  limitations  in  a  will  must  be  determined  at  the  death  of 
the  testator,  and  not  by  events;  and,  upon  that  principle,  the  power  in  that 
case  could  not  be  sustained  to  the  extent  to  which  it  was  given.  It  was 
therefore  void,  unless  it  could  be  modelled ;  but  could  it  be  modelled  so  as 
to  preserve  even  partially  the  intention  of  the  testator?  If  the  court  had 
sustained  the  accumulation  for  a  period  allowed  bylaw,  for  what  purpose 
could  it  have  done  so?  The  trust  of  this  limited  accumulation  would  have 
been  void,  on  the  ground  that  it  was  given  to  a  person  who  by  possibility 
might  not  be  born  for  ages.  The  same  observations  applied  to  Marshall 
T.  Holloway,     "  The   case  of   Ware  v.  Polhillj^'*  his  honor  observed, 


(a)  P.  373.    His  honor  further  obBerved  Marlborough  t.  Earl  Godolphxn,  1  Eden,  404. 

that,  cTen  if  the  timber  was  not  to  be  oon-  (6)  4  Hare,  376.     It  will  be  observed,  this 

adered  in  that  light,  the  power  in  its  terms  was'not  a  power  limited  upon  an  estate  tail, 

cmld  not  be  sostained;  for,  to  sustain  this  tim*  but  accompanying  it,  and  to  be   exercised 

ber  trust  to  the  full  extent,  would  be  to  allow  under  circumstances  that  prevented  its  being 

a  party  by  his  own  act  to  make  that  inaliena-  barred,  v.  tup,  p.  105 ;  and  it  was  not,  like  a 

ble  for  ages  which  by  law  is  alienable  not*  general  power,  capable  of  being  apportioned, 

withstanding  infancy;  for  though  by  force  of  ▼.  wup,  pp.  104*105. 

a  strict  settlement,  which  the  law  allows,  the  (c)  And  his  honor,  to  a  certain  extent,  re* 
oorpos  of  an  estate  may  be  rendered  inaliena-  lied  upon  this  in  IMty  v.  Hay^  1  Hare,  580, 
Ue  for  an  indefinite  time,  the  rents  and  profits  which  was  a  trust  to  distribute  the  rents  of 
are  in  a  course  of  uninterrupted  enjoyment  certain  estates  every  St.  Thomas's  Day.  His 
and  distribution  as  part  of  the  personal  estate  honor  held  that  there  was  no  reason  for 
of  the  tenant  in  tail,  though  an  infant;  and  holding  the  will  void  as  to  those  objects  to 
this  observation  applies  as  well  to  the  timber  whom  an  interest  not  extending  beyond  their 
as  to  the  other  profits.  Tenant  in  tail  cannot  own  Hon  was  given  immediately  on  the  tea- 
be  restrained  from  committing  waste,  Uukt  of  tator's  death. 
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*^  requires  more  explanation ;  but  as  the  first  tenant  for  life  was  dead  be- 
fore the  question  arose,  the  case  is  not,  upon  the  facts,  a  decision  against 
the  validity  of  the  power  during  such  first  life  estate.  If  the  eflect  of 
Lord  Eldon's  language  might  be  reduced  within  the  exigencies  of  the 
case  before  him,  and  if  that  language  had  not  commonly  received  (in 
the  case  of  Powers)  a  construction  co-extensive  with  the  full  meaning  of 
Lord*£ldon's  words  abstracted  from  the  facts  of  the  case,  I  should  have 
thought  that  an  apportionment  of  the  power  in  this  case  would  not  con- 
flict with  Ware  v.  PolhilL^^  His  honor,  after  some  further  comments 
on  Ware  v.  Polhill^  observed,  *'that  Lord  Eldon's  decision  must  have 
been  the  same,  whether  the  power  was  void  from  the  beginning,  or  void 
only  so  far  as  it  extended  beyond  Nathaniel,  the  first  tenant  for  life." 
**lbbetson  v.  Ibbetson^^^  his  honor  proceeded,  "falls  within  the  like  ob- 
servation. Sir  Charles  Ibbetson,  the  first  tenant  for  life,  was  dead.  The 
Vice-Chancellor  of  England  expressly  saved  the  question,  whether  the 
bequest  might  not  have  been  good  during  the  life  of  Sir  Charles  Ibbet- 
son ;  and  there  is  nothing  in  Lord  Cottenham's  judgment  on  the  appeal, 
inconsistent  with  the  validity  of  the  limitation  for  the  life  of  Sir  Charles. 
I  cannot  but  think  that,  consistently  with  those  cases,  a  trust  like  that 
in  question  in  the  present  case — a  trust  to  be  carried  out  by  successive 

r*l  IBl  ^^^^  ^^  ^^  ^^^^  ^^^^  ^^y  ^^  ^^y^  ^^^^  ^^  which,  as  *far  as  it  goes, 
'-        -'    is  an  exact  fulfilment  of  the  testator's  intention,  both  as  to  the 

thing  done  and  the  party  to  be  benefited,  is  a  trust  which  may  perhaps 
be  executed  within  the  limits  of  a  life  estate,  commencing  at  the  death 
of  the  testator,  though  void  as  to  the  excess.  The  principle  involved  in 
the  cases  I  have  referred  to,  appears  to  me  only  to  have  decided  that  a 
power  shall  not  be  modelled,  when  by  so  doing  the  intention  cannot  even 
partially  be  efiected."  His  honor  thought  the  cases  he  had  suggested 
would  be  more  properly  assimilated  to  the  cases  under  the  Thellusson 
Act,  or  to  devises  of  estates,  the  eaclier  of  which  are  good  at  the  death 
of  the  testator,  and  the  more  remote  only  void  for  remoteness,  than  to  the 
cases  above  cited.  "Why,"  said  he,  "should  not  courts  of  justice  ap- 
ply the  general  directions  of  a  will  to  the  circumstances  of  the  case  as 
they  exist  at  the  death  of  the  testator,  in  the  same  manner  as  he  might 
have  himself  specifically  applied  them  to  the  same  circumstances,  sus- 
taining those  directions  which  he  might  have  lawfully  given?"  How- 
ever, his  honor  did  not  think  that,  sitting  in  that  place,  he  ought  to  do 
otherwise  than  follow  the  language  of  Lord  Eldon,  in  the  concluding 
passage  of  Ware  v.  Polhill^  leaving  it  to  a  higher  tribunal  to  correct  the 
law  as  regards  the  application  *of  that  decision,  if  it  should  be  thought 
to  require  correction;  and  his  honor  accordingly  decreed  that  the  tenant 
in  tail  was  not  entitled  to  an  account  of  the  timber  felled  during  the  life 
of  the  first  tenant  for  life,  nor  to  an  account  of  the  produce  of  the  timber, 
up  to  the  period  to  which  the  power  might  have  lawfully  extended,  the 
will  itself  not  having  apportioned  the  power,  and  the  authorities,  as  they 
stood,  not,  as  his  honor  conceived,  justifying  him  in  making  such  an 
apportionment  by  construction  (a). 

These  observations  of  the  Vice-Chancellor  Wigram  were  pointedly 
referred  to  in  the  late  important  case  of  Ker  v.  Lord  Dungannon  (1846). 

(a)  Fmrand  v.  WiUon,  4  Hare,  377-380. 
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The  question  turned  on  the  devise  of  a  term  in  the  will  of  Lord  Dungan- 
Don,  which  was  in  the  following  words:  "in  trust  to  permit  my  grandson, 
Arthur  Trevor,  and  his  assigns,  to  take  the  profits,  &c.,  for  and  during 
his  natural  life ;  and  from  and  aAer  his  decease  to  permit  such  person, 
who  for  the  time  being  would  take  by  descent  as  heir  (a)  male  of  the 
body  (b)  of  the  said  Arthur  Trevor  my  grandson,  to  take  the  profits 
thereof  until  some  such  person  shall  attain  the  age  of'  21  years^  and  then 
to  coDvey  the  same  unto  such  person  so  attaining  the  age  of  21  years, 
his  executors,  administrators,  and  assigns;  but  if  no  such  person  shall 
*lWe  to  attain  the  age  of  21  years,  then  in  trust  to  permit  such  r^n^-i 
person  or  persons  successively,  who  for  the  time  being  shall  take  ^  J 
by  descent  as  heir  male  of  the  body  of  Arthur  Trevor,  my  son  (father  of 
the  grandson),  to  take  the  profits  of  the  same  leaseholds  until  one  of 
them  shall  attain  21,  and  then  to  convey  the  same  to  such  heir  male  first 
attaining  that  age,  his  executors,  administrators,  and  assigns  (c). 

Arthur  Trevor,  the  grandson,  survived  the  testator :  he  attained  21 
in  1784,  in  the  lifetime  of  the  testator,  and  died  in  1837,  leaving  a  son, 
Lord  Dungannon,  who  was  not  born  at  the  death  of  the  testator,  but  who 
attained  21  before  the  death  of  the  testator's  grandson,  Arthur  Trevor. 
The  great  question  was,  whether  he  was  entitled  to  the  term  under  the 
devise  contained  in  the  will  of  his  great-grandfather.  When  the  case 
came  before  Sir  E.  Sugden,  Lord  Chancellor  of  Ireland,  though  the  de- 
cision turned  on  another  point,  his  lordship  expressed  an  opinion  that 
this  was  a  general  gift  until  some  person  answered  the  full  description, 
and  was  quite  as  much  a  gift  to  a  class,  though  the  persons  within  the 
class  were  to  take  successively,  and  finally  only  one  of  them  absolutely, 
and  not  jointly  and  together,  as  in  the  case  of  Leake  v.  Robinson  ;  and 
though  at  the  death  of  the  testator,  Lord  Dungannon,  who  was  the  heir 
male  of  Arthur  Trevor,  had  attained  21,  the  Lord  Chancellor  intimated 
an  opinion  that  he  was  not  entitled.  '*I  must,  I  fear,"  said  his  lord- 
ship, "hold  the  whole  limitation  to  be  void, for  I  have  not  power  to  take 
out  of  the  clause,  so  as  to  effectuate  the  intention,  a  separate  limitation 
to  support  Lord  Dungannon's  title"  {d). 

(a)  Sic.  bequest  woald  clearly  have  been  good  as  a 

{hS  Not  £0119  of  the  body,  as  in  Stephiru  y.  contingent  remainder ;  for,  if  it  vested  at  all, 

SU^fgnSf  Ca.  Temp.  Talb.  232.    See  Lord  C.  it  must  have  vested  at  the  instant  of  the  ter- 

J.  Tindafs  argument,  x.  Jur.  723  b.  mination  of  the  previous  estate  for  life,  v.  infra 

{()  Ker  y.  Lord  XHmgimfum,  1  Dru.  &  W.  in  this  chapter. 

510,  530.    It  is  to  be  observed,  that  a  devise        (d)  1  Dru.  k  W.  533. 

of  land  in  the  same  terms  as  this  executory 

Earl  of  Donegal,  testator,  died  1771 ; 

I      win  19  June,  1770. 

Arthur  Trevor,  died  in  life  of  testator. 

Arthur  Trevor,  the  younger  (Lord  Dungannon),  the  grandson,  and  tenant  for  life,  living  at 

death  of  testator, 

born  1763, 


Arthur  Trevor  (Lord  Dungannon),  the  de 


attained  21  in  1784, 
died  1837. 

endant,  on  whose  title  the  question  arose 


born  1797,  after  the  testator's  death, 
attained  21  in  1818. 


117         Ker  v.  Lord  Dungannon. — Argument  of  Baron  Rolft. 

On  this  opinion  a  bill  was  filed,  in  which  the  question  was  distinctly 
raised.  Sir  W.  Blackburne,  M.  R.  in  Ireland,  decided  in  conformity 
r*1lft1  *^*^^^  ^'^  ^*  Siigden's  opinion,  from  which  there  was  an  appeal 
••  ^     J  to  the  House  of  Lords. 

Questions  were  put  to  the  judges  with  a  view  to  obtain  their  opinions 
as  to  the  validity  of  the  bequest ;  and  there  being  a  difference  of  opi* 
nion  amongst  them — nine,  including  Liord  C.  Justice  Tindal  (a),  being 
of  opinion  that  the  bequest  was  invalid  ;  two,  namely,  Mr.  Baron  Parke, 
and  Mr.  Justice  Patteson,  that  the  bequest  was  valid — the  judges  gave 
their  opinions  seriatim. 

Most  of  the  judges  adopted  the  view  which  was  taken  by  Sir  £.  Sug- 
den,  that  this  was  a  bequest  to  a  class  ;  they  contended  that  the  testator 
gave  no  preference  to  any  one  over  the  others  simply  as  heir  male  of 
the  body,  but  preferred  him  who  should  first  attain  the  age  of  21,  it 
being  quite  uncertain  who  that  one  would  be,  or  when  he  would  be  as- 
certained. 

Mr.  Baron  Rolfe,  in  the  opinion  which  he  delivered,  which  was  par- 
ticularly referred  to  by  Liord  Brougham,  so  ably  and  clearly  exhibits  the 
points  on  which  the  question  turned,  that  I  have  thought  it  would  be 
advantageous  to  give  some  full  extracts  from  it. 

**  Though  a  devise  of  rents  and  profits,  no  doubt,"  said  the  learned 
Baron,  '*  is  generally  the  same  thing  as  a  devise  of  the  corpus,  yet  it  is 
competent  to  the  testator  to  make,  within  certain  limits,  a  temporary 
severance  of  the  rents  and  profits  from  the  corpus,  and  that  has  clearly 
been  done  in  the  present  case.  What  may  have  been  the  disposition  of 
the  rents  and  profits  in  the  mean  time  appears  to  me  quite  unimportant. 
Even  though  the  same  person  should,  under  the  limitations  of  the  will, 
take  first  the  rents  and  profits  during  minority,  and  afterwards  the  cor- 
pus on  attaining  21,  yet  he  will  take  them  as  distinct  bequests.  It  may 
be  that  the  same  person  may  first  fill  the  character  which  entitles  him 
to  the  rents,  and  afterwards  that  which  entitles  him  to  the  corpus;  but 
this  is  an  accident ;  it  is  not  the  result  of  any  necessary  connection  be- 
tween the  two  gifts  :  and  I  am  therefore  of  opinion  that  the  will  must  be 
construed  in  the  same  way  as  if  the  rents  and  profits  accruing  between 
the  testator's  decease  and  the  time  when  some  one  shall  be  entitled  to 
call  for  an  assignment  of  the  corpus,  had  been  given  to  strangers,  or  had 
been  undisposed  oP'  (6). 

The  rule  applied,  he  thought,  to  the  person  who  should  be  the  first 
heir  male  equally  as  to  all  others. 

r*1191  *"  There  is  no  gift  to  him  in  terms  different  from  the  gift  to 
■-  ^  all  others  who  may  be  able  to  bring  themselves  within  the 
terms  of  the  gift.  The  person  who  shall  be  heir  male  at  the  death  of 
the  tenant  for  life  was  intended  by  the  testator  to  take  at  21,  not  because' 
he  would  stand  in  any  category  different  from  that  in  which  succeeding 
heirs  male  would  stand,  but  because  he  would  stand  in  the  same.  The 
testator  intended  that  the  first  heir  male  who  should  attain  21  should  take, 
whether  he  should  be  the  heir  male  at  the  time  of  the  death  of  the  tenant 

(a)  His  lordship's  argument  may  be  seen  ments,  lent  to  me  by  my  friend  Mr.  Lee,  (^ 

z.  Jur.  722,  ei  teq.     Mr.  Baron  Parke's  is  also  C. 

set  forth  at  length,  ibid,  p.  724,  et  feq,  I  have  (6)  Lord  Chief  Justice  Tindars  argomeDt 

quoted  from  a  printed  copy  of  all  the  argu-  was  to  the  same  effect,  see  z.  Jur.  723  a. 
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ibr  Kfe  or  not :  asd  where  a  testator  has  made  a  general  bequest,  em- 
bracing a  great  number  of  possible  objects,  there  is  no  authority  for 
holding  that  a  court  can  so  mould  it  as  to  say  that  it  is  divisible  into  two 
classes,  the  one  embracing  the  lawful  and  the  other  the  unlawful  objects 
of  his  bounty." 

"The  general  language  used  by  the  testator  necessarily  includes  that 
which,  if  it  had  stood  as  a  distinct  gift,  would  have  been  good,  yet  in- 
cloding,  as  his  language  certainly  does,  gifts  too  remote  as  well  as  those 
Dot  too  remote,  the  whole  is  bad,  for  the  gift  is  an  entire  gift^  and  it  is 
impossible  to  say  of  it  in  all  its  different  contingencies  that  it  must  have 
e&ct  within  the  prescribed  time.'' 

"The  reason  why  a  gift  to  a  class,  as  children  or  the  like,  is  void 
when  it  may  embrace  some  objects  too  remote  is  this:  There  is  no  in- 
tention to  give  to  any  number  short  of  the  whole  class;  and,  therefore,  if 
the  prescribed  Kmit  maybe  transgressed  before  the  class  is  filled  up,  the 
whole  gift  fails,  because  it  does  not  necessarily  take  effect  within  the 
prescribed  period.  In  the  case  of  a  gift  to  a  class,  just  as  in  the  present 
case,  there  will  be  many  events  in  which  the  bequest  might  be  upheld 
if  the  courts  might  do  what  is  here  proposed,  namely,  separate  the  gift 
into  two  or  more  parts,  on  the  ground  that  such  parts  are  necessarily  in- 
cluded in  the  general  words  used  by  the  testator." 

The  learned  judge,  after  stating  the  case  of  Jee  v.  Audley  (a),  said : 
"If  in  any  case  the  court  could  be  warranted  in  dividing  a  general  be- 
quest into  its  necessarily  component  parts  it  would  have  been  that  case, 
where  it  is  quite  clear  from  the  age  of  the  parties  that  the  testator  never 
had  in  his  contemplation  any  daughters,  except  the  four  already  born. 
Bat  no  one  ever  suggested  that  the  court  could  mould  the  words  of  the 
bequest  so  as  to  divide  it,  as  it  were,  into  what  was  and  was  not  lawful ; 
(hoQgh,  by  such  a  course,  it  would  have  introduced  nothing  into  the  gift 
which  was  not  necessarily  included  in  the  words  used  by  the  testator." 

"Where  a  testator  has  made  one  entire  gift,  under  which  no  one  can 
'claim,  except  by  showing  that  he  fills  a  particular  character,  r*i  oa-i 
which  character  it  may  be  possible  that  no  one  will  fill  within  ^  ^ 
fte  prescribed  period,  then  the  whole  is  void ;  and  it  is  not  material  that 
the  testator  might  have  attained  his  object,  as  to  some  of  those  he  meant 
to  benefit,  by  splitting  his  gift  into  different  parts.  If  the  testator  had  so 
done,  those  who  would  take,  would  take  not  because  they  fill  the  cha- 
racter designated  in  the  general  bequest,  but  because  they  fill  some  other 
character,  or  fill  the  general  character  with  some  other  super-added 
qualification  or  restriction  necessarily  confining  the  period  of  vesting  to 
a  life  in  being  and  twenty-one  years  afterwards." 

Mr.  Justice  Patteson  was  of  a  contrary  opinion.  After  noticing  that 
the.case  was  one  of  construction y  he  said,  "At  the  death  of  Arthur  Tre- 
vor, one  person  only  would  answer  the  description  in  the  will,  whether  he 
were  son,  grandson,  or  great-grandson  of  Arthur  Trevor;  this  person 
seemed  to  him  therefore  to  be  the  individual  intended,  the  person  desig- 
nated by  the  words  of  this  bequest,  just  as  much  as  if  the  will  had  been 
drawn  in  more  extended  terms,  making  a  distinct  gift  to  each  individual 
who  should  take  by  descent  as  heir  male :  the  direction  to  convey  did 

(a)  1  Coz,  324. 
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not,  as  he  thought,  stand  alone;  in  this  case,  the  bequest  of  the  enjqjr- 
ment  of  the  chattels  by  an  heir  male,  during  his  minority,  could  not  be 
separated  from  the  other  bequest  (a),  so  that  the  bequest,  under  one 
alternative  or  the  other,  must  come  into  immediate  operation  on  the  death 
of  the  grandson  (b) ;  he  saw  no  reason  to  doubt  that  the  court  must,  in 
the  event  of  the  person  who  was  heir  male  of  the  body  of  the  grandson 
being  a  minora  have  given  him  the  profits  of  the  leaseholds  during  his 
minority  (c).  *^The  bequest,"  said  the  learned  judge,  ^^construed  as  it 
fairly  and  even  necessarily  must  be,  requires  no  modelling  nor  alteration; 
it  is  a  bequest  first  to  the  individual  who  fills  the  character  of  heir  male 
of  the  body  at  the  death  of  Arthur  Trevor,  the  grandson;  and  that  indi- 
vidual, be  he  what  descendant  he  may  of  the  grandson,  must,  if  he  live 
to  be  twenty-one  at  all,  attain  that  age  within  the  legal  limits." 

The  argument  of  Mr.  Baron  Parke  corresponded  in  most  particulars 
with  that  of  Mr.  Justice  Patteson,  though  the  learned  Baron  made  larger 
r*l9l1  <^o')c^ssio'^s-  **^^  order  to  determine  the  question,"  said  the 
■-  ^  ^learned  Baron,  **  there  is  no  doubt  of  the  course  to  be  pursued. 
We  must  first  ascertain  the  intention  of  the  testator,  or  more  properly 
the  meaning  of  his  words  in  the  clause  in  question,  and  then  endeavcur 
to  give  effect  to  them,  as  far  as  the  rules  of  law  will  permit;  our  first 
duty  is  to  constnie  the  will,  and  this  we  must  do  exactly  in  the  same 
way  as  if  the  rule  of  perpetuity  had  never  been  established."  When 
the  words  are  construed,  the  rule  of  law  against  perpetuity  is  to  be 
applied,  and  there  is  no  doubt  what  the  rule  is;  the  limitation  is  to  be 
construed  as  it  would  be  read  at  the  opening  of  the  will,  and  is  not  to 
be  governed  by  subsequent  events:  the  difficulty  arises  upon  the  inters 
pretation  of  the  clause  in  question,  rather  than  the  application  of  the 
rule  of  law  to  it. 

^*  It  must  be  admitted,"  said  the  learned  Baron,  **  that  if  the  bequest 
of  the  estate  itself  and  of  the  profits  had  been  two  distinct  bequests^  each 
in  a  separate  instrument  unconnected  with  each  other,  each  of  them 
would  have  been  bad.  A  bequest  to  the  first  heir  male  of  the  body  of 
B.,  who  should  attain  21,  supposing  that  the  heir  male  was  not  of  age  at 
the  time  of  the  testator^s  death,  would  be  clearly  bad,  as  it  might  be  a 
century  before  any  heir  male  might  attain  that  age.  In  like  manner, 
supposing  the  heir  male  were  not  a  minor  at  the  time  of  the  testator's 
death,  the  direction  to  permit  the  heir  male  of  the  body,  for  the  time 
being,  being  a  minor,  to  take  the  profits  till  his  minority,  if  it  stood 
alone^  would  be  void,  because  it  would  be  uncertain,  at  the  death  of  the 
testator,  whether  any  heir  male  of  the  body  would  answer  the  descrip- 
tion within  the  prescribed  limits."  Neither  of  these  limitations,  taken 
by  itself,  could  be  correctly  expanded  into  a  series  of  bequests,  in  the 
manner  which  had  been  suggested  in  the  argument. 

^'In  the  first  of  the  above  cases,  I  have  supposed,"  said  the  learned 

(a)  Distinguish iux  it  from  Lord  Southamp-  (c)  See  Baron  AUlerson's  argumeni,  page 
tony*  Marq.  of  Hertford^  2  Yes.  it  B.6\^y,h\ch  17;  Baron  Parke'Sf  pages  19,  20;  Josiioe 
was  an  attempt  to  9tver  the  surplus  rents  Cress well'Si  page  2;  each  of  whom  seems 
from  the  legal  estate,  for  a  period  which  to  have  thought  that  the  bequest  of  Uie  pro- 
might  exceed  the  legal  limits;  pp.  15  and  16  fits  during  minorities,  standing  alone,  was 
of  the  argument.  open  to  the  same  objection  as  the  bequest  of 

(6)  See  Baron  Parke's  argoment  to  same  the  corpus, 
effect,  p.  20. 
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judge,  "  that  the  heir  male  of  the  body  was  not  of  age  at  the  testator's 
death ;  if  he  was  of  age^  then,  as  the  will  speaks  qttoad  the  person  to 
take  as  at  the  time  of  the  testator's  death,  the  bequest  to  that  heir  male 
voald,  I  apprehend,  be  good;  and,  in  like  manner,  in  the  second  case, 
if  the  heir  male  of  the  body  were  a  minor  at  testator's  death,  the  bequest 
to  him  would  also  be  good.^^  The  question  put  by  the  Lords  to  the  judges, 
as  be  considered,  related  to  a  person  not  living  at  the  testator's  death  (a). 

'*  But  in  this  case,"  said  the  learned  Baron,  *'  the  bequest  of  the  rents 
and  profits  and  of  the  corpus  is  in  the  same  instrument,  and  it  r«ioQi 
^migbt,  he  thought,  be  expanded  into  a  series  of  bequests,  of '-  ^ 
which  the  first  was  unobjectionable."  **It  is  clear,"  said  he,  ''that ac- 
cording to  the  true  construction  of  the  words  of  this  conjoint  bequest 
of  both  rents  and  profits  and  corpus,  reading  them  at  the  testator's 
death,  some  benefit  would  belong  to  the  person  who  should  be,  at  the 
death  of  B.,  Arthur  Trevor,  heir  male  of  the  body,  in  whatever  degree 
of  descent  he  might  be  such,  and  would  necessarily  take  effect  within 
the  limits,  for  that  heir  must  have  either  the  rents  and  profits  or  the  es- 
tate at  the  death  of  B.  Immediately  on  the  death  of  the  tenant  for  life, 
the  trustees  must  do  something  with  the  profits  or  estate  ;  if  the  heir  be 
a  minor,  they  must  give  the  profits,  if  a  major  convey  the  corpus.  There 
is  a  trust  for  the  person  who  should  fill  that  character  at  that  time,  under 
all  possible  circumstances  (6).  The  case  is  the  same  as  if  the  testator 
had  directed  the  trustees,  at  the  death  of  B.,  to  give  the  profits  to  the 
heir  male  then  in  beings  if  a  minor,  and  the  estate  if  he  should  be  a  ma- 
jor; and  if  be  should  die  under  21,  then  to  the  next,  and  so  on  in  a 
series  of  consecutive  limitations." 

''  As  to  the  first  number  of  the  series,  nothing  is  wanting  to  enable 
him  to  take  the  bequest,  except  that  he  should  be  heir  male  in  existence 
at  the  death  of  B. ;  and  that  condition  must  be  fulfilled,  if  ever  it  is 
iulfilled,  at  the  death  of  B.,  and  in  that  respect  he  differs  from  any  sub* 
sequent  member  of  the  series  ;  with  respect  to  them  the  bequest  may  or 
may  not  take  effect  within  the  limits,  and  is  therefore  void." 

*'  The  distinction  is  clear  between  a  bequest  to  a  class  who  are  to  take 
concurrently  (as  in  Jee  v.  Audtey^  and  laeake  v.  Robinson)  and  where 
the  title  depends  upon  a  contingency  common  to  all,  that  is,  being  in 
existence  and  filling  a  particular  character  at  a  particular  time,  and  a 
gift  to  a  series  of  persons  who  are  to  take  successively,  and  the  title  of 
the  first  of  whom  is  different  from  the  rest,  and  depends  upon  a  contin- 
gency not  common  to  the  others.'*^ 

The  learned  Baron  thought  that  this  case  might  be  distinguished 
from  Ibbetson  v.  Ibbetson ;  nothing  that  was  said  by  either  of  the  judges 
interfered  with  the  validity  of  the  gift  to  Sir  Charles  Ibbetson  for  life. 

Lord  Chief  Justice  Tindal  concluded  the  argument,  by  giving  a  de- 
cided opinion  in  favor  of  the  judgment  pronounced  by  the  court  below. 

•The  Lord  Chancellor  (Lyndhurst)  concurred  in  thinking  r«ioQ-i 
that  the  direction  relative  to  the  rents  was  cle«rly  a  separate  *■  ■' 
disposition  from  the  bequest  of  the  leaseholds.     The  testator,  he  thought, 

(a)  Hiat  was,  of  course,  the  fact;  see  the  might  have  died  during  his  minority,  and  he 

pedigree.     See  on  this  point,  Lord  Eidon^s  might  have  led  a  eon  who  must  have  been  a 

jodgmeht,  Tregonwdl  v.  Sydenham^  3  Dow.  minor;  it  is  difficult  to  say  what  was  to  be* 

104,  and  mp.  pp.  110,  111,  112.  come  of  the  profits  in  that  case,  supposing 

(6)  But  the  first  heir  male  being  a  minor  the  first  would  have  been  so  entitled. 
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had  only  one  object  in  view,  to  benefit  one  indiyidoal,  answering  a  par- 
ticular description,  not  to  create  a  succession  of  events  ;  be  had  no  such 
idea  in  contemplation :  be  thought  that  if  the  House  were  to  do  it  in  this 
case,  it  might  have  been  done  in  almost  every  case  where  a  gift  has  been 
held  void  for  remoteness ;  for  instance,  in  Jee  v.  Jiudley,  Ibbeison  v. 
Ibhetson^  he  thought,  was  not  distinguishable  from  the  present.  Lord 
Cottenham  concurred  in  affirming  the  decision.  ''It  was  attempted," 
his  lordship  said,  '*  to  make  the  gift  good  by  accident  (the  party  answer- 
ing the  description  having  in  fact  attained  21,  within  the  prescribed 
limits),  the  possibility  was  the  other  way."  Lord  Brougham  and  Lord 
Campbell  also  concurred  (a). 

The  judgment  in  this  case  determined  that  no  heir  male  of  the  body, 
not  even  the  first,  though  he  had  attained  21,  could  take  under  this  limi- 
tation ;  but  it  seems  to  follow  that  any  heir  male  of  the  body  who  had 
not  attained  21  would  have  been  exactly  in  the  same  condition :  the 
words  "for  the  time  being"  apply  to  both;  and  it  was  equally  uncertain 
whether  there  would  be  an  heir  male  under  21  as  that  there  should  be 
one  who  had  attained  21  (6).  The  decision  in  this  view  amounts  to  this, 
that  although  the  testator  had  so  given  the  rents  until  an  heir  male  of  the 
body  should  attain  21,  and  the  corpus  in  that  event,  that  if  the  gift  to 
an  heir  of  the  body  of  the  grandson  should  ever  vest  at  all,  it  should 
vest,  as  regards  the  first  at  least,  within  the  legal  limits  (for  such  heir 
of  the  body,  if  any  such  there  ever  were,  must  have  been  a  minor,  or  of 
age  at  the  death  of  his  father);  yet  the  limitation  was  void  as  regards 
the  profits  and  the  corpus :  what,  then,  takes  the  case  out  of  the  protec- 
tion which,  in  ordinary  cases,  would  be  extended  to  such  a  provision?  it 
is,  it  would  seem,  the  use  of  the  words  "for  the  time  being."  This  ex- 
pression appears  to  have  been  considered  as  showing  that  the  testator 
had  no  intention  to  benefit  the  first  heir  male  of  his  grandson,  as  distin- 
guished from  the  others ;  he  was  but  one  of  a  class,  no  preference  being 
given  to  any  one,  no  one  indeed  being  the  particular  object  of  bounty; 
the  first  was  therefore  put  upon  the  same  footing  as  the  others  (c). 

It  is  obvious  that  in  coming  to  this  decision,  if  this  be  the  correct 
view  of  it,  the  spirit  and  object  of  the  rule  was  entirely  disregarded ; 
whether  the  clause  in  question   is  to  be   considered  as  two  separate 


[•124] 


^devises,  one  of  the  rents,  the  other  of  the  corpus,  or  as  one  sin- 


gle devise,  it  must  have  vested  in  possession,  if  it  vested  at  all, 
within  the  legal  limits ;  the  rule  against  perpetuities  therefore  could  not 
be  infringed  in  fact,  if  there  ever  was  an  heir  male  of  the  grandson  living 
at  his  death :  as  a  contingent  remainder  it  would  clearly  have  been  good 
{d).  In  the  event  that  happened,  there  was  a  person  to  take  the  corpus: 
that  event  was  excluded  from  consideration,  according  to  the  general 
rule  that  the  event  shall  not  determine  that  to  be  good  which  in  another 
event  would  have  been  considered  void ;  here  no  event  could  possibly 
have  happened  that  would  have  suspended  the  vesting,  in  an  heir  of  the 
body  of  the  grandson  on  one  or  other  of  the  alternations,  beyond  the  legal 
limits  (6).  Looking  to  the  second  alternative,  namely,  that  the  heir  male 
of  the  grandson  had  been  under  21,  he  would  then  have  been  entitled  to 

(a)  X.  Jurist,  728.  (rf)  Fearne,  p.  4  ;  Jarman,  i.  230. 

(6)  See  Mr.  Baron  Parke's  argument,  p.  19.         (e)  V.  supra^  p.  122,  et  v.  tn/ra,  p.  126,  in 

(c)  See  1  Pru.  &  W.  534.  this  chapter,  as  to  alternative  events. 
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(he  receipt  of  the  rents,  subject  to  a  gift  over,  in  the  event  of  bis  not  at* 
taining  21 ,  vhich  alone  would  have  given  him  the  estate  in  the  event  of 
his  attaining  21  (a):  if,  as  was  assumed  by  more  than  one  of  the  learned 
judges,  he  mi^ht  have  taken  the  rents  during  his  minority  if  he  had  been 
Qnder  21  (&),  it  is  not  obvious  why,  having  attained  21,  he  should  have 
been  excluded ;  both  alternatives  were  uncertain. 

Assuming  that  the  above  is  a  correct  view  of  the  reasons  of  the  judg- 
ment, if  the  trust  had  been  in  such  terms  as  that  each  heir  male  of  the 
body  of  the  grandson  had  been  separately  an  object  of  bounty,  the  deci- 
sion  no  doubt  would  have  been  different.  Mr.  Baron  Alderson,  in  his 
argument,  admitted  there  was  no  doubt  that  where  a  testator  has,  by  his 
will,  made  a  series  of  successive  limitations,  some  of  which  fall  within, 
whilst  others  exceed  the  period  limited  by  the  rule,  the  courts  who  con- 
strue such  wills,  have,  in  various  cases,  carried  that  intention  into  effect, 
as  far  as  relates  to  the  limitations  conformable  to  law,  and  avoided  those 
ooly  which  are  unlawful ;  and  even  if  the  testator  has  used  general  ex- 
pressions, which  in  their  generality  would  include  both  classes  but  with 
some  express  qualification  clearly  showing  his  intention,  the  courts  avail- 
ing themselves  of  such  qualification,  may  perhaps  separate  the  lawful 
from  the  unlawful  limitations,  ^according  to  the  testator's  express  rvin^i 
desire,  and  give  effect  to  the  former  class  alone  (c).  '*        -' 

It  is  to  be  observed  that  the  question  whether  or  not,  in  case  Lord 
DuDgannon  (the  son  of  the  testator's  grandson)  had  been  living  at  the 
testator's  death,  the  limitation  would  have  been  good,  is  untouched  by 
the  decision.  Mr.  Baron  Parke  was  of  opinion  that  the  limitation  in  such 
case  would  have  been  valid  {d) ;  but  the  decision,  looking  to  the  grounds 
on  which  it  was  given,  throws  some  doubt  upon  this  position. 

It  not  unfrequently  happens  that  there  is  a  limitation  over  to  a  person 
capable  of  taking,  if  the  limitation  were  made  to  him  directly  which  is 
expectant  upon  the  failure  of  a  limitation,  which  is  void,  as  made  to  em- 
brace objects  not  capable  of  taking.  The  general  rule  is,  that  all  gifts 
to  take  effect  after  or  on  the  failure  or  determination  of  a  prior  limitation 
which  is  too  remote,  are  affected  by  such  invalidity,  and  are  likewise 
void ;  and  that  although  the  object  of  the  prior  devise  should  never  come 
into  existence  ;  and  though  the  subsequent  limitation  is  made  to  a  person 
in  esse  at  the  time  of  the  creation  of  the  gift,  and  therefore  per  se  capable 
of  taking  (e).     The  same  principle  will  of  course  hold  if  a  limitation 

(a)  Tomkins  v.  Tornkku,  cited  and  approved  (e)  Proctor  y.  Bishop  of  Bath  and  WdU^ 
hf  Lord  Mansfield,  1  Burr.  134;  and  by  Lord  2  H.  Blackst  258  ,•  Lord  Chatham  v.  TothiU^ 
ElieuboTough,  Doe  v.  CundaU,  0  i:ast,  404 ;  7  Bro.  P.  C.  453 ;  Ker.  y.  Lord  Dtmgannon, 
and  in  other  caaet,  etv.9  Cl.  &  Finell.  601 ;  1  Con.  &  Laws.  358 ;  and  the  other  cases 
Ke  also  Newland  y.  Sheppard,  2  P.  W.  193.  cited,  1  Jarman  on  Wills,  242,  et  teg^  who 
For  these  aatborities  I  am  indebted  to  my  remarks,  on  the  aboven^ited  c&se  of  Proctor  y. 
friend  Mr.  Lee.  Bishop  of  Bath^  there  was  only  a  potsibiHty 

(b)  See  Mr.  Baron  Maulers  argument,  p.  9.  of  the  rule  of  law  being  trausgressed,  as 
Mr.  Justice  Patteson,  p.  15,  said  he  saw  no  Thomas  Proctor  might  have  had  a  son  who 
foason  to  doubt  that  the  court  must  have  had  taken  orders  in  his  lifetime,  or  even  in 
given  the  profits  to  the  claimant  had  he  been  the  lifetime  of  the  testator,  ib.  p.  243,  note; 
a  minor,  though,  as  before  mentioned,  he  was  Fearne,  508,  and  Butler's  note ;  and  see  on 
not  living  at  the  testator's  death ;  but  see  Mr.  this  subject,  Lewis  on  Perpetuities,  466,  660, 
Baron  Parke's  argument,  cited  above.  tt  teq^  who,  p.  661,  points  out  an  exception 

(0  Baron  Alderson's  argument,  p.  17.  to  the  rule,  referring  to  Beard  v.  WatcoU^  5 

{d)  y.  n^y.  121,  ^  y.  110,  111,  112.  Taunt  393. 
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made  nnder  a  power  is  such  as  to  be  void  for  remoteDess;  the  remaiDders 
dependent  upon  it  will  not  be  accelerated,  they  are  prevented  from 
taking  eflect.  If  it  were  shown  that  no  objects  could  come  into  ex- 
istenccy  to  take  under  the  void  limitation,  there  might  be  some  show  of 
reason  for  contending  that  the  void  limitation  ought  to  be  considered  as 
out  of  the  will,  but  authority  has  precluded  such  an  argument  being 
used  ;  of  course,  it  could  not  be  contended  that  though  the  property  was 
appointed  to  the  remainder-man  on  failure  of  the  existence  of  persons 
incapable  of  taking,  yet  notwithstanding  they  exist  he  should  take  as  if 
it  was  well  appointed  to  them,  and  they  had  failed  (a).  But  where  the 
bequest  over  is  to  arise  on  an  alternative  event,  one  branch  of  which  is 
within,  and  the  other  is  not  within  the  prescribed  limits,  if  in  such  case 
r*l2fi1  ^^^  c^ci^t  *sbould  bring  the  former  alternative  into  operation,  the 
^  ^  gift  over  will  take  effect  (&.)  Thus,  if,  before  the  late  Statute 
of  Wills,  there  bad  been  a  limitation  over  in  the  event  of  there  being  no 
son,  or  if  there  should  be  a  son  and  such  son  should  die  without  issue ; 
if  the  contingency  had  happened  that  there  were  no  son,  the  remainder 
over  would  have  been  good  (c) :  and  it  may  be  observed,  as  regards  the 
influence  of  events,  that,  according  to  Mr.  Feame,  it  is  now  settled,  that 
whatever  number  of  limitations  there  may  be  after  the  first  executory 
devise  of  the  whole  interest,  any  one  of  them  which  is  so  limited  that  it 
must  take  effect,  if  at  all,  within  twenty-one  years  after  the  period  of  a 
life  then'  in  being,  may  be  good  in  events  if  no  one  of  the  preceding 
executory  limitations  which  would  carry  the  whole  interest  happens  to 
vest  {d). 

It  has  already  been  mentioned  (e)  that  the  doctrine  of  cypres  cannot 
be  applied  to  personal  estate,  so  as  to  give  effect  to  a  void  limitation  as  it 
may  in  regard  to  real  estate.  In  the  case  of  real  estate,  where  there  is  a 
limitation  for  life  to  a  person  unborn  (upon  which  no  limitation  to  chil- 
dren or  issue  for  life  can  be  engrafted  (/)),  with  remainders  in  tail  to 
the  first  and  other  sons ;  as  they  cannot  take  as  purchasers,  but  may  as 
heirs  of  the  body;  and  as  the  estate  is  clearly  meant  to  go  in  a  course  of 
descent,  the  express  gift  for  life  to  the  parent  is,  by  construction,  turned 
into  an  estate  tail,  in  the  person  to  whom  the  life  estate  is  given;  the 
person  thus  made  tenant  in  tail  may  indeed,  by  a  disentailing  deed, 
intercept  the  descent ;  but,  if  he  do  not,  then  the  estate  goes  to  his  issue, 
and  the  intention  is  thus  effected  as  far  as  the  rules  of  law  will  allow  {g). 
But  as  regards  personal  estate  ;  all  that  could  be  done  in  such  case  would 
be  to  give  the  property  to  the  parent  absolutely,  and  then  it  would  not 
go  in  a  course  of  descent  to  the  children,  but  would  go  to  the  executors 
of  the  parent,  and  be  liable  for  his  debts  (A).  However,  it  may  be  ob- 
served, that  though  in  such  a  case  the  tenant  for  life  cannot  obtain  the 

(a)  Boutledge  v.  DorrU,  2  Yes.  J.  364-5 ;         (e)  Supra^  vol.  i.  pp.  533,  534. 
Brudenell  v.  Ehoes^  1  East,  442 ;  Fearae,  Cont.         (/)  V.  nipra. 

Rem.  508,  and  Butler's  note ;  Smith's  Orig.  (g)  See  on  this  subject  Lewis  on  Perpe- 

View,  p.  41 1.  laities,  p.  426,  d  ieq. 

(b)  Jarman  on  Wills,  i.  244-7.  (A)    Jhutiedge  v.  DorrO,  2  Yes.  J.  365; 
(r)  Lord  Hardw.,  Gower   v.  Grosvenor^  5  Lewis  on  Perpetuities,  435,  n^.  voL  i  534 ; 

^fad.  344;  Longhead  v.  Phe^  2  Sir  W.  Bla.  but,  in  conjoint  dispositions  of  real  and  per- 

Rep.  705,  et  ▼.  infra.  sonal  estate,  it  seems  the  rule  may  be   ap- 

((/)  Feame,  517,  521 ;   and  see  Chwer  y,  plied.  Prior  on  Issue,  66,  174;  the  cases  are 

Growenor,  5  Mad.  345-6,  Barnardist.  59-60.  cited  p.  66. 
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absolute  interest  by  tbis  rale  of  construction,  it  seems  be  may,  in  some 
cases  at  least,  by  another;  for,  according  to  Mr.  Feame,  wherever  a  term 
is  given  to  one  for  a  day  or  an  hour,  it  is  held  to  be  a  gift  of  the  whole 
term,  if  the  gift  over  be  void  and  it  appear  to  be  the  intention  of  the 
testator  to  dispose  *of  the  whole  from  his  executors  (a) ;  and  r«i  071 
from  the  illustration  he  gives,  in  the  same  page,  it  would  appear  ^  -' 
that  the  intention  to  give  it  away  will  be  inferred  from  any  gift  which 
purports  to  dispose  of  the  whole  interest  (6),  though  Sir  £.  Sugden  has 
expressed  his  decided  disapprobation  of  that  doctrine  (c).  Where  there 
b  an  absolute  gift,  and  an  attempt  to  restrict  such  gift  by  limitations 
which  are  void,  or  which  become  of  no  effect,  it  is  clear  that  the  gift 
remains  absolute  and  unaffected  (d). 


•CHAPTER  ni.  [•128] 

OP  EXECUTORY  TRUSTS. 

Section  I. — Introduction. 

Bxtadory  Tnuia  those  which  are  not  Complete  in  themselves. 

Marriage  Articles  afford  an  instance — Usually  contemplate  a  formal  Deed — Often  to 

ht  found  in  JVUls. 
May  arise  not  only  where  Tutaior  expressly  directs  the  Execution  of  a  formal  Instrur 

tMnt,  hut  where  he  leaves  such  a  Direction  to  necessary  Implication. 
WTfm  Trust  imposed  by  WtUj  whether  executed  or  executory y  no  Necessity  for  inquiring 

into  ConsidercUion. 
^uk  that  Court  will  not  execute  a  IVust,  in  fieri,  ^br  Volunteers,  does  not  apply. 

The  trusts  which  will  now  be  considered,  are  those  which  are  not 
complete  in  themselves,  but  contain  heads  or  minutes  for  the  disposition 
of  property,  which  are  to  be  carried  into  effect  in  a  more  formal  manner, 
according  to  the  intention  to  be  collected  from  the  instrument  (e).  The 
general  doctrines  have  been  stated  in  the  former  volume  (y);  but  they 
require,  from  their  frequent  occurrence,  a  more  minute  consideration. 
Marriage  articles,  which  must  constantly  be  prepared  under  circum- 
stances which  preclude  much  deliberation,  very  frequently  are  of  this 
description :  these  instruments  are  almost  always  drawn  in  contemplation 
of  a  formal  deed  being  prepared  to  carry  out  and  complete  the  provisions 

(fl)  Executory  Dev.  488,  referring  to  the  Kanypf  v.  Jonety  2  Keen,  756,  761,  a  case 

dwam  of  Lord  Macclesfield,  Forth  v.  Chap'  arising  upon  an  appointment;  and  see  Carver 

"u«>  which  does  not  seem  to  support  the  v.  BowUsy  2  R.  &  M.  201,  there  cited.   Camp- 

proportion.  bell  v.  Brownrigg,  on  appeal,  I  Phil.  301,  was 

(6)  And  see  Doe  v.  Cookey  7  East,  296;  decided  on  a  similar  principle;  there  was  a 

ToOmache  v.  Lord  Coventry,  2  CI.  &  Fin.  612,  gift  to  a  daughter  to  go  to  her  children,  if  she 

^3;  and  Mackworth  y.  Huuanany  2  Keen,  had  any;  she  had  none,  and  it  was  held  she 

^^1 662.  took  the  absolute  property ;  et  v.  int.  al.  Bleoit 

(f)  Ker  V.  Lord  Dumgamiony  1  Dru.  &  W.  v.  Burgh,  sup.  p.  98. 

^^8-  («)  V.  nipro,  vol.  i.  p.  625;  and  see  Gawer 

(rf)  WhUta  ▼.  Dudiny  2  Jac.  k  W.  279 ;  ▼.  Grotvenor,  before  Lord  Hardw.  5  Mad.  349. 

Bi»g  T.  Hardwidcy  2  Beay.  353 ;   and  see  (/}  Pp.  525-6. 
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which  they  contain,  which  are  merely  set  down  by  way  of  minutes,  to  be 
perfected  by  a  more  formal  instrumenty  under  proper  advice. 

In  wilLsy  also,  it  frequently  happens  that  the  trusts  upon  which  a  testator 
desires  to  settle  his  property,  and  the  powers  and  privileges  that  are  to 
be  CDJoyed  by  the  successive  takers,  are  designedly,  or  from  the  inability 
of  the  testator  fully  to  carry  out  his  meaning,  left,  in  the  way  of  heads  or 
instructions,  rather  than  of  complete  and  perfect  devises  or  bequests; 
hence  the  court  is  frequently  called  upon  to  expound  a  meaning  and 
execute  a  purpose,  which  the  testator  himself  has  not  fiilly  explained  in 
r*12qi  ^^^^^  detail;  and  the  court  is  then  driven  *to  the  necessity  of 
'-  -I  giving  such  directions  as  it  conceives  to  be  nearest  to  a  probable 
and  rational  purpose  in  the  testator's  mind  (a).  Trusts  of  this  description 
may  arise,  not  only  where  the  testator  expressly  directs  the  execution 
of  a  formal  settlement,  but  also  where  he  leaves  such  a  direction  to 
necessary  implication  (b). 

Where  a  trust  is  imposed  by  a  will,  whether  executed  or  executory, 
any  inquiry  as  to  consideration  is  out  of  place  ;  and  though  it  is  said  that 
all  persons  who  claim  under  a  will  are  volunteers,  yet  where  a  trust, 
though  executory,  is  declared  in  favor  of  any  specified  objects,  it  is  a 
constituted  trust,  the  objects  are  cestuis  que  trust :  the  general  rule,  that 
the  court  will  not  enforce  a  trust  in  fieri  for  volunteers  (e),  does  not  apply; 
the  paramount  rule,  that  the  will  of  the  testator  is  to  be  performed,  super- 
sedes it ;  the  objects  of  the  devise  or  bequest  are,  as  cestuis  que  trusty 
entitled  to  the  aid  of  the  court  in  having  the  trust  carried  into  effect  (d) : 
how  far,  and  in  favor  of  what  objects,  the  consideration  will  extend  in 
a  trust  created  by  contract,  or  articles,  will  be  considered  in  a  subsequent 
chapter. 


[*130]  'Section  II. — Construction  of  Executory  or  Directory  Trusts  of 
Real  Estate f  particularly  as  regards  Issue^  in  reference  to  tte 
Rule  in  Shelley^s  Case. 

JSuIe  attaches  on  an  Executed  Ihtut,  without  reference  to  Intention, 

^  Executory  Trust,  Intention  may  be  referred  to. 

Not  aU  Executory  Trusts  to  which  this  Observation  applicable;  ^*  Directory^**  Aartfore, 

will  be  used  to  designate  this  Description  of  Trust 
Whether  a  Trust  is  Executed  or  Directory  a  question  of  Intention. 
Forms  of  Expression  which  have  been  considered  as  not  making  the  Trust  Dwedorf. 
Instances  where  the  Trust  wiU  be  considered  as  Directory,  and  where  not. 
Distinction  established  by — 
Leonard  v.  Earl  of  Sussex. 
Earl  of  Stamford  v,  Hobarts. 

(a)  Vice-chancellor  of  England,  Woohnon  ing  to  see  what  was  his  intention ;  and  if 

T.  Burrowt,  1  Sim.  525.     The  testator  there  what  he  has  done  amounts  to  an  imperfectioa 

had  directed  his  money  to  be  laid  out  in  land,  with  respect  to  the  exection  of  that  intention, 

*  to  be    closely  entailed,"  &o. ;  and   see   5  the  court  inquires  what  it  is  itself  would  do^ 

Simons,  268.  and  it  will  mould  what  remains  to  be  done 

(6)  "  I  sa^,  where  there  is  an  executory  so  as  to  carry  that  intention  into  execution." 

trust — where  the  testator  has  directed  some-  Lord  Eldon,  1  Jao.  &  W.  570. 
thing  to  be  done,  and  has  not  himself,  accord-        (c)  StqfrOj  chap.  i.  sect.  4,  p.  52,  et  t.  m^. 
ing  to  the  sense  in  which  the  court  uses         ^d)  Forrest.  19;  and  see  Leehmere  y.  Lord 

these  words,  completed  the  devise  in  ques*  Carkale^  3  P.  W.  222;  Jhutinv,  TayJbr,AxnbL 

tion,  the  court  has  been  iii  the  habit  of  look-  376,  mp.  chapter  i.  sect  4,  p.  51. 
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Pftpillolit?.  Voioe.^ 
Glenorchj  «.  BosTille. 
Wlare  there  is  a  Direction  that  a  Conveyance  be  executed,  and  the  Estates  to  he  given 

are  pointed  out,  that  must  hefoUowed. 
Tne  Guide,  acccnrding  to  Lord  Northington, 
So  m  ease  of  a  Vohi/niary  Deed  containing  a  Directory  Trust. 

Sfconer  r.  Curwen,  before  Vice-CJumcdlor  of  England. 
Distinction  between  Articles  and  WUl — In  the  former,  the  plain  Object  of  Consideration 

tn  them  is  the  Issue. 
What  Expressions  in  a  WiU  wiU  confine  EstaU  to  Tenancy  for  lAfR. 
When  Intention  ascertained,  no  Distinction  between  Articles  and  WtUs. 

Roehford  v.  Fitzmaurice. 
General  Rule  where  Issue  take  Reed  Estate  by  Purchase. 

Trevor  v.  Trevor,  before  Vice-ChaTiceUor  of  England. 
^^  of  Wife  controlled. 

Owfi  takes  care  of  Interests  of  Daughters  as  weU  as  Sons. 
Where  the  Parties  have  shown  that  they  know  the  Distinction,  the  Court  wiU  not  vary 

the  Limitation. 
Where  Articles  and  Settlement  bofft  executed  before  Marriage. 
Bale  in  Boraston's  Case,  eu  applicaibU  to  Estate  devised  to  Trustees  in  Trust  to 

SettU. 
Where  Trtut  as  to  Real  Estate  in  a  WiU  to  a  line  of  Issue  would  create  a  Perpetuity, 
ike  Estate  may  be  tied  up  as  far  as  the  Rules  of  Law  vnU  allow . 
Hiimbe»tone  v.  Hmnberstone. 

\s  the  case  of  Articles,  under  which  real  estates  are  contracted  to  be 
settled  on  the  husband  and  wife,  and  the  issue  of  the  marriage,  and  in 
Devises  of  estates  by  will,  in  which  a  settlement  on  particular  persons 
aixl  their  issue  is  directed  to  be  made,  the  respective  estates  which  are 
*to  be  enjoyed  by  the  Parents  and  the  Issue  are  frequently  left  in  rtuqii 
80  mach  doubt  that  they  can  only  be  settled  by  the  Court  of  ^  ^ 
Chancery.  There  are  forms  of  expression,  as  was  noticed  in  the  former 
yolame  (a),  which,  whether  in  a  deed  or  in  a  will,  will,  under  the  rule 
in  Shelley's  case,  give  to  the  parent  an  estate  tail,  quite  independent  of 
intention,  and  even  though  the  intention,  without  reference  to  legal  con- 
struction, may  appear  to  have  been  only  to  give  to  the  parent  an  estate 
for  life.  In  executed  trusts,  whether  by  deed  or  by  will,  that  is,  where 
the  estates  are  actually  given,  the  rule  of  law  must  prevail;  the  apparent 
intention  must  give  way  to  those  fundamental  rules  which  for  ages  have 
served  as  landmarks  in  the  disposition  of  property  (ft) ;  the  legislature 
alone  can  now  interfere  to  alter  the  rule  of  law,  whether  it  afiects  a  trust 
estate  or  a  le^al  estate ;  though,  as  will  presently  be  mentioned,  the 
^ator  in  a  will,  or  the  parties  in  a  settlement  may,  in  this  as  in  all  other 
cases  (c),  by  apt  words  give  an  interpretation  to  the  terms  they  have  used 
differing  from  that  which  the  law  would  affix  on  such  terms  standing  by 
themselves.  Where,  either  in  articles  or  in  wills,  the  intention  is  that 
the  estate  should  be  conferred  by  some  instrument  to  be  afterwards  exe- 
cuted, and  the  limitations  are  not  specifically  pointed  out,  the  rule  of  law 
does  not  necessarily  attach  itself  upon  the  expressions  used  in  a  trust  so 
created;  but  the  general  rule  of  the  Court  of  Chancery,  applicable  to  the 

(a)  Vol.  L  pp.  142,  503.  Sim.  &  S.  416,  418,  and  the  other  caees  after 

%  V.  tupra,  vol.  i.  p.  142,  and  int.  al.  cited  in  this  chapter 

^  ▼.  Morgan,  1  Bro.  206,  222 ;  Jerwiu  v.  (c)  See  wL  al  HaUoway  v.  HoUoway,  5  Ves. 

'^  of  Northumberland,  I  Jac.  &  Walk.  671,  401 ;  ChdmondsUy  v.  CVmton,  nv>.  vd.  i.  pp. 

and  the  caaei  there  cited ;  Kinch  v.  Ward,  2  552-3. 
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construction  of  all  trusts,  namely,  what  is  the  intention,  is  then  the 
governing  rule,  not  only  as  to  whether  the  trust  is  to  be  considered  as 
executed  or  executory,  but,  in  the  latter  case,  as  to  what  estates  or 
interests  are  to  be  given. 

Some  confusion  has  been  produced  by  the  word  *'  executory"  having 
been  in  this  instance  used  in  reference  to  this  particular  description  i 
trust.  There  are,  as  will  be  observed  in  the  following  pages,  many 
trusts  that  are  executory,  to  which  the  distinction  above  adverted  to  can 
have  no  application ;  as  where,  on  the  original  limitation,  or  by  snbse- 
quent  events,  an  estate  is  vested  in  a  trustee,  and  the  only  trust  to  be 
performed  is  to  convey  it  to  his  cestui  que  trust :  also,  where  an  estate  is 
conveyed  to  a  trustee,  in  trust,  for  sale  to  pay  debts  and  the  like,  the 
trust  is  executory,  but  the  rule  above  adverted  to  can  have  no  application 
r*l  ^21  ^^  ^**  ^^y  ^^  convenient  therefore  to  take  the  word  •"direc- 
■-  -'  tory"  (a),  which  is  often  applied  to  designate  such  trusts,  rather 
than  executory,  not  as  in  itself  more  appropriate,  but  only  for  the  sake 
of  perspicuity. 

It  is  obvious,  from  what  has  been  said,  that  it  is  often  of  the  greatest 
importance,  in  reference  to  the  interests  of  the  issue,  to  ascertain,  in  the 
first  place,  whether  a  trust  is  an  executed  or  a  directory  trust ;  and  this 
is  a  question  of  intention  which  is  not  always  very  easy  to  determine : 
some  general  rules  may  be  collected  from  the  decisions  in  regard  to 
wills  (6).  A  gift  upon  trust  for  any  person  is  a  direct  gift,  and  not  an 
executory  trust,  even  though  it  be  uncertain  who  is  to  take  under  it  (c). 
Where  a  testator  authorizes  his  trustees  to  correct  any  defect  or  incorrect 
expression,  that  does  not  make  the  trust  executory,  or  authorize  the  trus- 
tees or  the  court  to  model  or  new  mould  the  limitations,  if  they  are  in 
themselves  explicit  {d).  Where  there  is  a  direct  devise  to  a  person  for 
life,  with  remainder  to  the  heirs  of  the  body,  adding  the  words  'Mn  tail," 
with  remainder  over,  with  a  declaration  that  all  the  aforesaid  limitations 
are  intended  by  the  testator  to  be  in  strict  settlement^  that  will  not,  it 
seems,  alone  make  the  gift  executory,  nor  will  it  justify  the  court  in  giv- 
ing a  construction  to  the  limitations,  different  to  that  which  it  would  have 
received  without  the  addition  of  those  words  (e). 

Where  lands  are  directed  to  be  conveyed  or  to  be  purchased  and 
settled  {/)  upon  certain  trusts  not  clearly  and  specifically  pointed  out, 
it  may  be  stated,  as  a  universal  rule,  that  the  court  will  treat  every  such 
case  as  a  case  of  directory  trust,  and  model  the  limitations  accordingly, 
in  conformity  with  the  presumed  intention  in  favor  of  the  issue,  where 
issue  are  objects  of  the  trust  [g).     Some  of  the  cases  would  seem  to  im- 

(a)  This  is  Lord  Hardwicke's  expression,  sound  something  like  executory  ;^'  Lord  £1* 

see  5  Mad.  349.  doti,  Burrell  v.  CnUchky,  15  Yes.  552 ;  TVner 

(6)  Mr.  Lewin  has  (p.  60)  pointed  out  the  ▼.  Trevor^  13  Sim.  139,  was  decided  on  the 

forms  of  expression  which  have  been  consi-  legal  import  of  the  words, 

dered  as  creating  a  trust  of  the  one  descrip-  (g)  See  Papillon  v.  Voiee^  2   P.  W.  478; 

tion  or  the  other  in  wills  of  personal  estate,  Battard  v.  Proby^  2  Cox,  6 ;  Mewrt  v.  JlffWY, 

and   see   Append.  IL    Mr.   Jarman   has   a  2  Atk.  265 ;  HarriMonv.  Naylor^2  Cox,  247; 

chapter  on  tliis  subject,  vol.  IL  p.  252,  et  uq,  2  Jarm.  on  Wills,  257-8 ;  but  see  Jiusttn  ▼. 

to  which  the  reader  will  do  well  to  refer.  Taylor^  1  Eden,  361;   Amb.  376,  infrcL    In 

c)  Sir  J.  Leach,  5  Mad.  277.  White  v.  Carter,  2  Eden,  368,  there   were 

^d)  Stanky  y.  Stafiky,  16  Yes.  511.  words  indicating  an  intention  that  the  estates 

ie)  Douglae  v.  Congreve,  1  Beav.  71.  purchased  should  be  settled   in  strict  sectle- 

/)  **  Certainly  the   word  *  settled*   doei  ment;  in  Lmnard  v.  Omnten  of  SuateZi  2 


i; 
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ply  that,  in  the  opinion  of  the  learned  judges  who  decided  them,  it  is 
sufficient  to  make  a  trust  directory,  if  a  conveyance  is  to  be  executed; 
but  it  is  conceived,  as  will  be  noticed  more  particularly  hereafter,  that 
such  is  not  the  rule  of  the  court. 

•The  distinction  above  adverted  to,  in  the  construction  of  p^jqo-i 
directory,  as  distinguished  from  executed  trusts,  was  established  ^  ^ 
by  the  cases  of  Leonard  v.  Earl  of  Sussex  (a),  and  Earl  of  Stamford 
v.  Hohart  (6),  before  Lord  Cowper;  Papillon  v.  Voice  (c),  before  Lord 
King;  and  Glenorchy  r.  Bosville  {d)y  before  Lord  Talbot.  In  the  case 
of  Papillon  v.  Voice,  the  distinction  is  particularly  observable,  for  Lord 
King  allowed  the  legal  rule  to  prevail  as. to  that  limitation  in  the  will 
which  gave  a  direct  interest,  and  was  therefore  executed ;  but  he  allowed 
the  intent  to  control  the  legal  rule  as  to  that  part  of  the  same  will  which 
was  executory  or  directory,  though  the  words  of  the  will  were,  except  as 
to  this  difference,  almost  identical  (e). 

Lord  Talbot,  in  Lord  Glenorchy  v.  Bosville  (/*),  laid  down  the  rule 
thus:  "But  there  is  another  question,  namely,  bow  far,  in  cases  of  trusts 
executory,  as  this  is,  the  testator's  intent  is  to  prevail  over  the  strength 
and  4egal  signification  of  the  words ;  I  repeat,  I  think,  in  cases  of  trusts 
executed,  or  immediate  devises,  the  construction  of  the  courts  of  law 
and  equity  ought  to  be  the  same(^);  for  there  the  testator  does  not 
suppose  any  other  conveyance  will  be  made;  but  in  executory  trusts," 
added  bis  lordship,  ^'he  leaves  somewhat  to  be  done;  the  trusts  to  be 
executed  in  a  more  careful  and  accurate  manner"  (A). 

"The  true  criterion,"  said  Lord  Northington,  "is  this:  where  the 
assistance  of  trustees,  which  is  ultimately  the  assistance  of  this  court,  is 
necessary  to  complete  a  limitation,  in  that  case  the  limitation  in  the 
will  not  being  complete,  that  is  sufficient  evidence  of  the  testator's 
intention  that  the  court  should  model  the  limitations:  but  where  the 
'trusts  and  limitations  are  expressly  declared,  and  nothing  is  r«}q4i 
left  for  the  trustees  to  do  but  to  buy  the  land,  or  to  convey  it  ^        ■' 

Tern.   926,  there  were  also  some  special  tamed  upon  the  construction  to  be  given  to 

words  sbow^iog  ihe  san^e  intention.    In  Lord  the  word  "  issue,"  p.  19. 
Gfawrdky  ▼.  BonOky  Forrest  3,  Lord  King        U)  See  1  Jac.  &  W.  571-2. 
teems  te  have  thought  the  circumstance  that        ?/)  Forrest  19. 

there  was  a  direction  to  convey  was  sufficient,        \g)  V.  tup,  vol.  i.  pp.  520,  524.    It  is  a 

pp.  9-8;  but  he  considered  ttiat  case  as  very  maxim,  that  '^in  the  case  of  a  voluntary  de« 

like  that  of  marriage  articles,  p.  9.    Lord  vise  the  court  must  take  it  as  they  find  it,  and 

Talboc  seems   to  have  founded  his  decree  not  lessen  the  estate,  or  benefit  the  legatee, 

nmply  on  the  direction  to  oonvey,  as  making  although  upon  like  words  in  marriage  articles 

it  a  case  of  a  directory  (executory)  trust,  p.  it  might  be  otherwise."    Lord  Cowp.  2  Yem. 

19.    The  other  principal  authorities  will  be  537,  SwtttappU  v.  Bindon;  there  money  was 

noticed  in  the  following  pages.    Mr.  Jarman  directed  to  be  laid  out  and  tettUd, 
has  collected  and  examined  these  cases,  253,         (A)  See  1  Fonbl.  409-10.  Mr.  Fonblanque 

If  mq.j  according  to  his  text,  p.  253,  a  direo-  has  there  treated  of  this  subject  in  an  elabo- 

tion  to  oonvey,  without  more,  would  appear  rate  note,  and  be  has  there  discussed  Lord 

in  his  opinion  to  be  sufficient  to  make  a  trust  Hnrdwicke's  apparent  denial  of  the  distinc- 

a  directory  trust ;  but  see  the  Summary,  p.  tion  in  the  case  of  Bagthaw  v.  Spenar^  2  Atk. 

263.    Et  ▼.  JUanmm  v.  CKthermo,  1  Yes  24;  583  (see  Fearne's  Conting.  Remain.  124,  et 

1  Atk.  608;  1  Yes.  103;  19  Yes.  366.  se^.),  which  seems  to  amount  merely  to  this, 

(a)  2  Yem.  526;  et  v.  1  Yes.  149;  2  Atk.  that  Lord  Hardwicke  objected  to  the  use  of 

281.  the  word  executory,  as  peculiarly  applicable 

(6)  3  Bn>.  P.  C.  31.  to  trusts  of  this  description ;   as  did   Lord 

(«)   2  P.  W.  478.  Northington,  1  Eden,  366. 

id)  Forrest   3;   1   Atk.   608;   that  case 
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only  upon  the  trasts  declared^  the  court  has  no  authority  to  interfere,  and 
make  them  different  from  what  they  would  be  at  law"  (a). 

Where  there  is  a  direction  in  a  will  that  a  conveyance  shall  be  madey 
and  the  estates  to  be  given  are  pointed  out  in  explicit  terms,  the  autho- 
rities establish  that,  though  the  trust  is  clearly,  in  one  sense,  directory, 
the  conveyance  must  be  made  so  as  to  give  such  estates  as  are  specifically 
pointed  out  in  the  will  (&) ;  and  the  same  construction  will  be  put  upon 
a  gift  of  personal  estate  (c) ;  it  certainly  would  appear  to  be  difficult  to 
find  a  principle  on  which  to  say,  that  where  a  testator  has  expressed  his 
will,  it  shall  be  carried  into  effect  in  a  different  manner  than  that  in 
which  he  has  expressed  it  (d). 

In  Papillon  v.  Voice  («),  before  referred  to.  Lord  King  declared  (re- 
versing the  decision  of  the  Master  of  the  Rolls,  as  to  that  part  of  the 
case),  that  where  lands  were  devised  to  B.  for  life,  though  without  im- 
peachment of  waste,  with  remainder  to  trustees  to  preserve  contingent 
remainders,  remainder  to  the  heirs  of  the  body  of  B.,  this  remainder  was 
within  the  rule  in  Shelley's  case,  and  must  operate  as  words  of  limita- 
tion, and  consequently  create  a  vested  estate  tail  in  B.  (/).     The  reason 

r*1351  ^^^  ^^^^*  ^^  ^^^^  ^^  ^  direct  devise,  the  particular  intent  *is 
■-  -■  disregarded ;  it  was  immaterial  that  the  testator  meant  the  first 
estate  to  be  an  estate  for  life;  I  take  it,  said  Lord  Thurlow,  in  a  case  of 
this  description,  that  in  all  cases  the  testator  means  so;  *^I  rest,"  said 
bis  lordship,  "on  what  he  meant  afterwards  fg),  his  paramount  intent, 
which  brings  into  operation  the  rule  of  law."  But,  as  has  been  men- 
tioned before,  as  to  that  part  of  the  will  where  the  trust  was  executoiy, 

(a)  V.  mpra,  vol.  i.  p.  525,  n.  (iQ;  Lord  Haks,  2  Ball  &  &  508;  BrUUm  ▼.  TuMmg, 

Keeper  Hexiiey^jSmten  y.  Taylor^  Ambl.  378 ;  3  Mer.  176,  a  case  relating  to  personal  esiai^ 

&  C,  1  Eden,  p.  368.    Lord  Eldon,  1  Jac.  i  a  very  important  decision  ;  MarthaU  r.  Bctu- 

W.  570,  uses  similar  expressions,  and  see  fidd,  2  Mad.  166 ;  which,  as  Mr.  Jaraian  hat 

Wright  V.  Pierson,  1  Eden,  125.    The  pro-  observed  (Powell   on  Devises,  ii.  45&-OB 

priety  of  the  decision  in  Jhuten  v.  Taylor  has  Wills,  ii.  261),  is  a  strong  case ;  and  he  refen 

been  doubted,  and  Lord  Eldon  is  supposed  to  to  Lord  Eldon's  subsequent  decision,  in  /<^ 

have  disapproved  of  it  (2  Powell  on  Devises,  voue  v.  JDuke  of  NortkumbeHand,  as  materisHy 

by  Jarman,  p.  445;  2  Jarman  on  Wills,  256,  affecting  this  case,  and  BUtekbmme  v.  Stakkiy 

261);  but  Lord  Eldon  does  not  appear  to  p.  455;  2  Jarm.  on  Wills,  261;  Lard  Dt^ 

have  objected   to  the  principle   there   laid  hunt  v.  Dukt  of  Si,  JWant,  b  Mad.  2G0jlivt, 

down.    If  an  intention  can  plainly  be  ool-  Sir  J.  Leach ;  Eoehford  v.  Fiizmaurictj  1  Cos* 

lected,  as  in  PopilUm  v.  Voux,  that  the  first  nor  &  L.  171 ;  2  Dm.  &  W.;  Fraidb  v.  Pfio, 

taker  should  take  for  life  only,  Lord  North-  3  Beav.  211 ;  and  see  Lewin  on  Trusts,  56, 

ington  did  not  deny  (1  Ed.  365)  that  such  it  9tq,\  Hill,  pp.  321-9. 

intention  is  to  be  followed  (see  17  Yes.  76).  (c)  Samud  v.  SatmitAix.  Jurist,  222.    Tbe 

As  regards  the  dkttt  devise ;  though  the  direo-  words  were  **  to  be  tdtkd  on  them  lor  the  sole 

tion  to  insert  trustees  to  preserve  contingent  use  of  themselves  and  their  lawful  issue;^ 

remainders  did  not  prevent  the  operation  of  the  parents  were  held  by  the  Vice-CbancellDr 

the  rule  of  law,  which  has  nothing  to  do  with  of  England  to  be  absolutely  entitled, 

intention,  see  1  P.  W.  478,  and  2  Yes.  &  R  ((/)  See  2  Yes.  &  &  370,  Sir  W.  Gnnt's 

370,  still,  such  a  direction  is  a  mark  of  inten-  judgment 

tion,  which  may  be  followed  in  a  trust  to  («)  2  P.  W.  471. 

uuky  2  Yes.  &  B.  371,  v.  infra.    Lord  North-  (/)  2  P.  W.  477,  supra,  p.  131 ;  and  see 

ington,  it  is  to  be  observed,  according  to  Mr.  Jona  v.  Morgan^  1  Bro.  vJbi  infra^  and  ths 

Eden's  Report,  did  not  use  the  words  which  other   oases   in  Smith's   Original   View,  p* 

Lord  Eldon  objected  to,  see  1  Eden,  369,  224-5,  and  the  cases  cited  1  Eden,  364,  365. 

note.  (g)  See  /ones  v.  Morgatt,  1  Bro.  220;  *» 

(6)  Y.  tup.  vol.  i.  p.  525,  n.  («);  and  see  v.  Bedford.A  Maule  &  S.  364-5,  a  remarkal* 

Stcd  V.  Seal  Prec.  Ch.  421 ;  S.  C.  1  P.  W.  case;  and  see  Hargr.  note,  Co.  Lit  376  bi 

290;  SweetappU  v.  Bindon,  2  Yern.  536 ;  Black-  note  ( I) ;  Fearne,  Cont.  Rem.  8th  ed.  187. 
burnt  V.  StabUt,  2  Yes.  &  B.  370;  Synge  v. 
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(he  same  words — with  the  addition  only  of  a  power  to  jointure  (a),  which 
does  not  necessarily  imply  an  estate  for  life,  as  such  provisions  may  be 
introduced  only  to  prevent  delay  or  the  necessity  of  actually  barring  the 
entail  (&) — were  construed  as  proper  to  be  executed  by  limitations  in 
strict  settlement;  here,  no  estate  being  directly  ^ven,  the  Court  might 
look  to  the  words,  to  see  what  estate  was  intended  to  he  given. 

In  the  case  also  of  a  voluntary  deed  containing  a  directory  trust,  if 
Ae  terms  are  clear  and  explicit,  it  would  seem  that  they  must  be  fol- 
lowed :  though  the  trust  may  be  so  far  executory  as  to  leave  something 
to  be  done,  yet  the  party  may  afterwards  have  become,  as  it  is  styled, 
''his  own  conveyancer;"  that  is,  he  may  have  so  clearly  defined  his 
intention  as  to  the  limitations  to  be  introduced  into  the  settlement,  as  to 
leave  no  room  for  ambiguity  or  doubt  (c),  which  is  equally  applicable 
to  a  will  as  to  a  deed.  ''  There  is  nothing  irrational,"  said  Lord  Chan- 
cellor Sugden,  ''  in  the  limitation  to  the  son  of  the  settlor  in  tail :  we 
must  suppose  that  those  who  use  technical  words,  use  them  in  a  techni- 
cal sense,  unless  something  to  the  contrary  appears"  (d).  Lord  Hard- 
wicke  says,  generally,  that  if  the  words  in  voluntary^settlements  lean 
more  strongly  to  the  one  construction  than  the  other,  it  must  prevail  (e). 
In  a  recent  case,  the  Vice-Chancellor  of  England  stated  the  doctrine 
thus:  ''And,  although  I  apprehend  the  law  to  be  that,  whether  the  trust 
be  ezecated  or  executory,  the  same  construction  must  be  put  on  the 
irords,  yet  that  means  only  in  those  cases  where  the  words  which  de- 
clare the  executory  trust  are  so  clear  in  themselves,  as  to  point  out  what 
the  trust  is  to  be."  If  the  words  are  doubtful,  and  the  estate  is  not 
giren,  but  intended  to  be  given,  by  some  instrument  to  be  prepared, 
that  is,  if  the  trust  is  directory  in  the  sense  as  above  explained,  then 
the  court  will  look  to  the  general  intention,  and  mould  the  limitations 
accordingly  (/). 

*Ithas  already  been  noticed  that  there  is  a  material  ingredient  rwiq/;-! 
in  arriving  at  the  intention  in  the  construction  of  trusts  created  *-  -' 
by  articles  which  are  the  result  of  contract,  as  regards  limitations  to  pa- 
rents and  their  issue  in  reference  to  the  rule  in  Shelley's  case ;  namely, 
as  to  when  the  parent  shall  take  an  estate  tail,  or,  as  regards  personal 
estate,  its  equivalent,  with  all  its  incidents,  and  when  an  estate  for  life 
only,  which  does  not  exist  as  regards  trusts  created  by  will  or  voluntary 
conveyance  {g).  The  reason  of  the  distinction  is  clearly  pointed  out  by 
Sir  John  Leach.  "  You  are  guided,"  said  he,  "  to  the  meaning  of  the 
articles  by  the  plain  object  of  consideration  in  them — the  issue  of  the 

(a)  See  1  P.  W.  472.  to  carry  into  effect  the  general  intention  of  the 

[o)  See  1  Jac.  &  W.  575.  parties  of  having  a  settlement  made  where 

(0  Lord-Chancellor  Sugden,  2  Dm.  &  W.  only  general  words  are  used,"  ibU. ;  and  see 

21;  Lord  Eldon,  12  Ve8.2d8;  19  Yes.  366.  Chobnonddey  v.  C/tn^on,  4  BU.  N.  S.  115;  Diet 

(tf)  Rochford  v.  Fitzfnaurice,  2  Dru.  &  W.  Lord  Bedesdale ;  Brown  v.  J)e  Laet^  4  firo. 

20, 22,  23 :  the  LordCbancellor  is  there  treat-  527. 

'VD%  the  deed  as  voluntary.  (g)  Vol.  i.  pp.  525, 526,  and  the  notes.  Mr. 
(0  Hodgeton  v.  Buney,  2  Atk.  91.  Jarman  has  examined  the  cases  in  which 
(/)  SUmor  V.  Ctarveen^  5  Simons,  268 ;  and  estates  given  by  will  have  been  directed,  con- 
Bee  &ada  V.  Lt  Degteneety  10  Sim.  592,  594,  trary  to  the  legal  import  of  the  words,  to  be 
t  case  on  a  directory  clause  in  a  deed  for  settled  in  strict  settlement;  Powell  on  De- 
aeliling  estates  to  go  with  a  title  (p.  578),  vises,  ii.  441,  445:  on  Wills,  ii.  258-66;  to 
before  the  same  judge.  **  The  books  are  full  which  I  would  refer, 
of  instances  in  which  the  court  baa  interfered 
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marriage ;  but  you  know  nothing  of  the  motive  and  object  of  the  will 
but  what  you  can  collect  from  its  language  (a)  ;"  and  the  same  obser- 
vation will  apply  to  a  merely  voluntary  deed.  Conformably  to  this  it 
has  been  held,  that  in  a  vnlly  a  mere  direction  to  settle  an  estate  on  one 
for  life,  to  be  followed  by  a  remainder  to  the  heirs  male  of  his  body,  is 
not  sufficient  to  make  the  trust  directory  only,  or  to  induce  the  court  to 
direct  a  conveyance  in  strict  settlement  (6) ;  there  must  be  some  expres- 
sion of  intention  that  the  estate  shall  be  confined  to  a  tenancy  for  life 
only  (c),  as  that  trustees  to  preserve  contingent  remainders  shall  be  inter- 
posed, or  that  the  estate  of  the  first  taker  shall  be  without  impeachment  of 
waste,  or  the  like  (d).  But  if  articles  express  in  plain  words  that  the  estate 
is  to  be  settled  on  the  husband  for  life,  with  remainder  to  the  heirs  of  his 
py^  ^^-^  body,  though  nothing  can  *be  less  ambiguous,  yet  this  court,  by 
^  ^  reason  of  the  implied  consideration  for  the  issue  in  a  marriage 
settlement,  would  construe  the  articles  as  giving  an  estate  for  life  only ; 
a  fortiori  when  any  such  expressions  as  above  are  inserted :  a  direction 
to  settle  on  one  and  his  heirs,  as  counsel  shall  advise,  or  as  the  executor 
shall  think  fit,  is  a  strong  collateral  circumstance  to  show  that  a  simple 
estate  tail  was  not  intended  (e). 

It  seems,  however,  to  be  a  settled  rule,  that  when  the  court  has,  in 
the  case  of  a  will,  arrived  at  the  conclusion  that  the  trust  is  to  be  con- 
sidered as  directory  only,  there  is  no  diiTerence  in  regard  to  the  construc- 
tion as  respects  the  issue,  between  the  case  of  a  directory  trust  created 
by  will,  and  of  such  a  trust  created  by  articles  or  a  settlement ;  in  both, 
the  general  intention  will  be  followed,  and  the  estate  will  be  preserved  to 
the  issue,  as  being,  equally  with  the  parents,  the  objects  of  consideration  (/). 

Where  lands  are  devised  to  a  man  and  his  issue,  there  is  no  doubt 
that  it  is  an  estate  tail  {g).     But  where  lands  are  directed  by  will  to  be 

(a)  Lord  Deerkurtt  y.  Duke  of  St.  Mbant,  5  viUe  ▼.  Payne,  2  Atk.  39 ;  8.  C.  Barnardisc  IS; 

Mad.  260;  but  the  decision  was  reversed,  2  CorduxU  ▼.  Madcrdl,  Amb.  515;  S.C.2  Eden, 

Cl.  &  Finell,  611 ;  and  see  1  Ball  &  B.  25 ;  2  344.     It  cannot  be  inferred  from  a  power  of 

Yes.  &  B.  369;  and  1  Jac.  &  W.  574 ;  Mac-  leasing,  more  beneficial  than  that  which  the 

quire  v.  Scully ^  2  Hog.  113;  Lewin,  p.  49.  law  would  give,  that  no  estate  tail  was  in- 

(6)  But  in  a  direct  devise,  if  there  be  a  tended,  at  least  where  the  trust  is  ezecated; 

limitation  for  life,  followed  hy  a  remainder  Lord  Haroourt,  Bah  v.  CoUnutn^  1  P.  W.  145, 

to  trustees  to  preserve,  &C.,  and  a  remainder  reversing  Lord  Cowper's  decree;  orof  jointDr- 

to  the  heirs  of  the  body,  still  the  union  will  ing,  v.  ibid.  143,  inf.  p.  137. 
take  place,  so  as  to  create  an  estate  tail,  Col-        (e)  Battard  v.  Proby,  ubi  rnqt.,  1  Jac  &  W. 

ton  V.  Colton,  2  Atk.  246-7 ;  2  Strange,  1 125;  573 ;  and  see  Lewin  on  Trusts,  57,  58,  and 

1  Jac.  &  W.  573;  2  Dru.  &  W.  17;  et  v.  1  the  cases  there  cited. 

Inst.  22  b,  319  b;  and  tup.  p.  134,  n.  (a).  (/)  See  Sir  E.  Sugden's  judgment,  in  AmA- 

(c)  See  Boberit  v.Dixwell,  1  Atk.  607.  ford  v.  Fitzmauriee,  2  Dru.  &  W.  30;   and 

(d)  See  B€igMhaw  v.  Spencer,  1  Yes.  153 ;  Lord  Eldon's  judgment,  in  Jervoiae  v.  Duke  of 
White  V.  Carter,  before  Lord  Northington  and  Northumberland,  1  Jac.  &  W.  574,  in  which 
Lord  Camden,  Ambl.  671;  S.  C.  2  Eden,  he  refers  to  his  previous  expressions  in 
366-8 ;  Bastard  v.  Proby,  2  Cox,  6,  a  naked  Cownteu  of  Lincoln  v.  Duke  of  Ifeweastky  12 
case,  there  was  nothing  whatever  in  the  will.  Yes.  218,  227,  which  had  been  the  subject  of 
except  the  expression  **as  counsel  should  ad-  much  comment,  and  had  been  supposed  (v. 
vise,"  to  warrant  the  court  to  interfere  to  iup.  vol.  L  p.  526)  to  amount  to  a  denial  that 
model  the  settlement;  Lord  Eldon,  then  Mr.  there  was  any  distinction  between  articles 
Scott,  conceded  the  point:  and  see  2  Dru.  &  and  wills  in  ascertaining  the  intentioo,  bat 
W.  18,  23  to  28  (Bochford  v.  Fitzmaurice),  which  appear  only  to  have  meant  what  is 
and  the  cases  there  cited  ;  Stonor  v.  Curwen,  5  stated  in  the  text;  et  v.  Bkukbunu  v.  Stabkt, 
Sim.  269;  Thomas  v.  Bennett,  2  P.  W.  342;  2  Yes.  &  B.  369,  Sir  W.  Grant 

Honor  v.  Honor,  1  P.  W.  124 ;  West  v.  Erissey,        (/?)  Forrest.  1 1,  though  there  be  a  proviso 

2  P.  W.  349 ;  Trtocr  v.  Trewr,  1  P.  W.  623,    for  jointuring,  unless  there  be  ingrafted  words, 
631 ;  &  C.  1  £q.  Abr.  390,  more  full;  dan-    ibid,  et  v.  infra. 
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tettUd  on  the  parent  for  life,  and  after  his  death  on  his  issue^  there  the 
issue  will  take  by  purchase;  and  such  a  limitation  will  be  modelled  so 
as  to  gire  to  the  parent  an  estate  for  life  (a),  in  the  same  manner  as  in 
marriage  articles  (ft) ;  and  unless  some  words  can  be  found  in  the  instru- 
ment to  confine  the  estates  of  the  children  to  estates  for  life,  limitations 
will  be  directed  to  be  made,  giving  the  eldest  son,  and  so  in  succession 
to  the  next,  and  so  on  to  the  daughters,  estates  tail  (c). 

Lord  Viscount  Hampden  {inter  alia)  devised  his  Bedfordshire  estates 
to  certain  persons,  upon  trust,  that  they  should  settle  and  convey  the 
*8ame  to  the  use  of  or  in  trust  for  George  Rice  for  life,  sans  waste,  r«.  oqi 
with  remainder  to  his  issue  in  tail  male,  *^  in  strict  settlement,"  ^  ^ 
upon  condition  that  all  persons  who  should  come  into  possession  of  the 
settled  estates,  should  take  the  name  and  bear  the  arms  of  Trevor.  The 
Vice-chancellor  of  England  observed  ^^  that  the  words,  ^  in  strict  settle- 
ment,' were  to  be  referred  to  the  mode  in  which  the  first  taker  was  to 
take,  and  that  they  had  no  efiect  whatever  on  the  limitations  which 
were  to  be  made  to  those  who  were  to  take  after  him ;  the  settlement 
would  be  equally  a  strict  settlement,  whatever  might  be  the  form  of 
limitation  to  the  issue  of  the  first  taker.  Those  words,"  continued  his 
honor,  '^  mean  merely  that  the  limitation  of  the  estate  to  the  first  taker 
shall  not  be  such  as  to  enable  him  to  disappoint  the  obvious  intention  ot 
the  settler  or  devisor,  that  the  children  of  the  first  taker  should  take  after 
him"((Q.  And  his  honor  held  the  words  '^in  tail  male"  were  not  de- 
scriptive of  the  persons  who  were  to  take,  but  of  the  interest  which  was 
to  be  taken ;  that  the  issue  to  take  were  not  the  issue  male  but  the  issue, 
and  that  the  estates  they  were  to  take  were. in  tail  male(e);  and  his 
honor  declared  that  the  persons  who  were  to  take  in  remainder  after 
George  Rice  Trevor,  as  issue,  were  his  children,  both  sons  and  daugh- 
ters ;  the  mode  in  which  they  were  to  take  was  to  be  the  subject  of  further 
consideration  (J). 

In  a  gift  of  personal  estate,  and  as  it  appears  also  of  real  estate,  where, 

(a)  Per  Sir  Joe.  Jekyll,  M.  R.,  Meure  v.  ceptions  to  the  Master's  report  approving  a 

MoKTtj  2  Atk.  266  ;  and  see  5  Sim,  272,  and  settlement),  his  honor  declared  that  imme* 

2Dm.  &W.  18,23.    "  The  expression '  issue  diatel]r  afisr  the  limitation  to  the  first  and 

male,'  I  can    inoald   without    difficulty  to  other  sons  of  G.  R.  Trevor,  there  ought  to  be 

mean '  first  and  other  sons,* "  Lord  Chancellor  inserted  in  the  draught  settlement  a  limitation 

Sogden,  i^idl,  c<  ▼.  tttfrOy  as  to  the  flexibility  to  all  the  daughters  as  tenants  in  common  in 

of  "  issue."    Bat  see  ManhdU  v.  Bowfield,,  2  tail  with  cross  remainders  between  them  in 

Mad.  166,  and  Mr.  Jarman's  remarks  on  that  tail,  ibid.  p.  150.    This  is  also  an  important 

case,  On  Wills,  ii.  26  U2.  case,  UrieL  p.  137,  on  the  subject  of  in  what 

(6)  Hart  v.  MiddUhunt,  3  Atk.  373,  and  terms  a  power  to  jointvre  to  the  extent  of  a 

in  the  same  manner  as  where  heirs  of  the  fractional  part  of  the  ordinary  annual  rental 

body  are  used  as  words  of  purchase ;  Lord  is  to  be  carried  into  efiect,  as  to  which  see 

GifMorofty  v.  Bctvitte,  Forrest  9;  Dod  v.  Dod^  Sugd.  on  Powers,  iL  pp.  315-18,  6th  ed.,  p. 

AmbL  275 ;  the  younger  children  there  in-  296,  7th  ed. ;  and  as  to  the  meaning  to  be 

sisted  that  they  were  entitled  equally  with  given  to  the  words  in  a  sfd/ling  clatutj  that 

the  eldest  son.  the  estates  shall  go  over  to  the  person  next 

(r)  Dodton  ▼.  £fay,  3  Bro.  408-9;  of  the  entitled,  on  the  person  possessed  for  the  time 

iofiueooe  of  the  practice  of  conveyancing  in  being  succeeding  to  a  barony  (on  this  puint 

tbese  cases,  see  1  Atk.  6U8;  2  Atk.  281,4  the  case  is  under   appeal  to  the  House  of 

Bn>-  535.  Lords),  and  see  the  references  in  Mr.  Simons' 

(d)  Trevor  v.  Trevor,  13  Sim.  138-9.  note,  p.  152 ;  and  as  to  how  far  and  to  whom 

(c)  Ibid,  139.  a  default  in  taking /Ac  name  and  arms  is  to  be 

(/)  By  the  order  made  (which  was  on  ex-  made  to  extend,  p.  150. 
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upon  the  construction  of  the  will  or  other  instrument,  the  indiTidaab 
comprised  under  the  description  of  issue  are  to  take  the  property  as  pet- 
soruB  designata;  then,  as  is  more  particularly  noticed  hereafter,  each 
individual,  whether  child,  grandchild,  great-grandchild,  or  more  remote 
descendant,  will  take  individually  a  share  in  the  property  (a). 

As  the  object  might  be  equally  defeated  by  allowing  the  wife  to  take 
an  estate  tail  in  her  own  lands,  as  by  allowing  the  husband  to  take  an 
r*1^<)1  *^^^^^  ^^^  ^^^  articles  in  such  case  will,  in  the  same  manner,  be 
^        -I  controlled  by  the  end  and  consideration  of  the  settlement  (6). 

It  was  formerly  held,  that  where  the  wife  took  an  estate  tail  by  the 
articles  ex  provisione  t>in,  the  court  would  not  interpose  to  settle  it 
otherwise,  because,  in  such  case,  the  wife,  by  11  Hen.  VII.  c.  20,  was 
restrained  from  aliening  after  the  death  of  her  husband,  and  could  not 
in  his  lifetime  alien  without  his  concurrence  (c) ;  and  it  has  been  deter- 
mined that,  as  the  power  of  aliening  the  estate  by  the  husband  and  wife 
jointly  is  not  unreasonable,  the  Court  of  Chancery  will  not  control  a  set- 
tlement made  in  pursuance  of  articles  giving  such  a  power,  where  the 
articles  warrant  it  (d).  The  statute  of  the  11  Hen.  VII.,  as  to  estates 
ex  provisione  inri,  has  been  repealed  by  the  statute  4  &  6  Will.  IV.  c. 
92,  so  that  this  exception  has  ceased  to  be  part  of  the  law  (e). 

In  directory  trusts  m  favor  of  issue  generally*-where  there  are  no 
words  which  restrict  the  meaning  of  the  term — the  court,  as  is  stated 
above,  will  take  care  of  the  interests,  not  only  of  the  sons,  by  proper 
limitations,  but  likewise  of  the  daughters  (/) ;  but  this  must  be  unde^ 
stood,  where  there  is  no  other  provision  for  the  issue  female ;  for  if, 
by  the  articles,  portions  are  to  be  raised  for  the  daughters,  the  couit, 
in  ordinary  cases,  will  consider  such  portions  to  be  the  whole  extent 
of  the  benefit  intended  for  them,  and  will  not  interfere  to  give  them  a 
further  benefit  (g).  The  court  cannot  interpolate  a  limitation  to  daugh- 
ters, even  in  favor  of  an  only  child,  if  the  articles  only  provide  for  the 
issue  male  (A). 

If  there  be  a  provision  in  articles  that  the  estate  shall  go  to  the  issue, 
in  such  sort,  manner,  and  form,  subject  to  such  charges  for  younger 
children  as  the  husband  shall,  by  deed  or  will,  direct  or  appoint ;  this 
gives  to  him  the  power  to  divide  the  estate  amongst  the  children  ;  ginng 
some  part  amongst  the  sons,  if  he  pleases,  and  another  part,  by  way  of 
provision,  for  the  daughters;  still, the  whole  must  be  divided  amongst 
them,  though  in  what  proportions  is  left  to  the  husband  (t). 
r*1401  *T^^^  intention  appearing  upon  the  instrument,  or  the  terms  of 
*■        ^  the  contract,  may  overcome  the  effect  of  the  general  rule  in  fa- 

(a)  See  2  Jarman,  34-5,  et  v.  infra,  (g)    This,  says   Mr.  Fonblanqae,  i.  40Cs 

(6)  Jonet  v.  Laughlon^  1  Eq.  Abr.  392.  seems  to  be  the  principal  distinction  between 

(c)  Honor  v.  Honor,  1  P.  W.  123  ;  Greene  tlie  case  of  Honor  v.  Honor,  1    P.  W.  123, 

V.  Ekim,  2  Atk.  473, 477 ;  Whateley  v.  Kempt,  West  v.  JEmaey,  2  P.  W.  349,  and  Potedl  t. 

cited  Howel  v.  Howel,  2  Ves.  358 ;  2  Fonbl.  405.  Price,  2  P.  W.  635. 

(rf)  Highway  v.  Banner,  1  Bro.  587.  (A)  Sir  A.  Hart,  McGuirt  v.  &u0y,  Beatty, 

(e)  See  2  Dru.  &  W.  19.  830. 

(/)  LordHardwicke,ifarey.  Middlekurtt,Z  (t)  Lord  Hardwicke,  Hart  v.  Middldatni, 

Atk.  373,  iupra,  p.  137;   and   se«  Oddie  v.  3  Atk.  374. 

Woodford,  3  My.  &  Cr.  600,  610. 
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Tor  of  the  issue.  Where,  by  articles,  part  of  an  estate  was  limited  to 
the  husband  for  life,  remainder  to  the  wife  for  life,  with  remainder  to 
the  first  and  other  sons  and  daughters  in  tail;  and  another  part  was  lim- 
ited to  the  husband  for  life,  and  to  the  heirs  male  of  his  body  by  that 
wife,  Lord  Macclesfield  said  (a),  if  this  had  been  the  sole  limitation, 
he  should  have  decreed  a  strict  settlement,  according  to  the  common 
rule;  but,  where  the  parties  have  shown  they  knew  the  distinction, 
when  to  put  it  out  of  the  power  of  the  father  and  when  to  leave  it  in  his 
power,  he  would  not  vary  the  last  limitation,  and  decreed  to  the  father 
in  tail  as  to  the  last,  though  not  as  to  the  first;  and  Lord  Hardwicke 
approved  and  acted  on  this  decision  (6).  The  court,  generally  speak- 
ing, will  not,  in  favor  of  the  issue,  extend  the  provisions  of  the  articles, 
if  the  articles  make  some  provision  for  the  issue,  though  such  provision 
may  not  afiect  the  whole  of  the  settled  estate  ;  for  it  is  not  unreasonable 
for  the  parents  to  reserve  some,  power  to  themselves  (c). 

If  the  lands  be  gavelkind,  yet  in  a  directory  trust,  the  court  will  di- 
rect that  the  limitations  shall  be  to  the  first  and  other  sons,  &c.»  accord- 
ing to  the  course  of  the  common  law  (d). 

In  all  cases  where  it  was  necessary,  the  court  would  have  inserted  a 
limitation  to  trustees  to  preserve  contingent  remainders,  though  not 
directed  by  the  will  {e) ;  now,  the  necessity  for  such  a  limitation  is 
superseded,  as  has  already  been  mentioned. 

If  there  be  articles  and  a  settlement,  and  both  are  executed  before 
marriage,  as  a  general  rule,  the  settlement  alone  can  be  looked  to ;  if 
it  should  differ  from  the  articles,  it  must  be  taken  as  a  new  agreement ; 
the  trust  is  not  executory  but  executed,  excepting  so  far  as  the  settle- 
ment itself  may  contain  any  directory  or  executory  trust  (y). 

But  if  the  settlement,  though  executed  before  marriage,  purport  to  be 
executed  in  pursuance  of  the  articles,  and  in  all  cases  where  there  are 
articles  before  marriage  and  a  settlement  afler  marriage,  the  articles  are 
in  effect  the  binding  instrument ;  and  if  the  settlement  *give  es-  rtt-iA-i-] 
tates  or  interests  different  from  those  which  the  court  would  give  *■  ^ 
on  the  construction  of  the  articles,  the  settlement  will  be  reformed  {g)y 
not  only  in  favor  of  sons  but  of  daughters,  unless  they  are  provided  for 
by  portions  or  otherwise,  independently  of  the  limitations  sought  to  be 
reformed  (A).     But  this  is  between  parties  to  the  articles  and  settlement, 

(a)  The  words  in  the  articles  are  not  pre-  (g)  Honor  v.  Honor^  1  P.  W.  123,  126  j  S. 

ciself  ihowi  in  the  text  which  are  used  by  C.  2  Vern.  658  ;  Trevor  v.  Trevor,  1  Eq.  Abr. 

I^»d  Hardwicke;  see  2  Ves.  368.    The  case  387;  S.  C.  5  Bro.  P.  C.  122;  Weet  v.  Eristey, 

is  not  well  reported.  in  the  House  of  Lords,  2  P.  Williams,  349, 

(A)  See  BweO  ▼.  Howdl,  2  Ves.  359.  366-6 ;  8.  C.  1  Bro.  P.  C.  225,  and  the  notes 

(0  Chambert  t.  Chamben,  2  £q.  Ab.  36,  in  Mr.  Cox's  and  in  the  last  edition  of  P.  W. 

$  4 ;  Fitzgibbon,  127 ;  Hmcell  v.  HotceU,  2  Ves.  p.  356 ;  Streaifield  v.  Streatfidd,  Forrest  181; 

39S;  SFonbl.  406.  RoberU  v.  Kituky,  1    Ves.  239;   CvModc  y. 

(<0  Bobertt  ▼.  Dixwdl,  1  Atk.  610.  Cutadc,  6  Bro.  P.  C.  116,  120,  121 ;  RandaU 

(t)  Bimbersione  ▼.  Humberttone,  as  cited  1  v.  WiUis,  6  Ves.  262 ;  and  see  Bartton  ▼.  Kei- 

Atk.  593;  60100-  ▼.  Grotvenor^  Barnard.  63j  vington,  6  Ves.  603,  where  a  settlement  was 

IHct  of  Lord  Hardwicke.  reformed  on  the  footing  of  a  letter  of  instruc- 

(/)  Legg  T.  Gddwire,  Forrest  20 ;  Partyn  tions. 

^Bobertt,  AmbX.  316;  and   see  Marqmg  of  (A)  Burton  v.  Hattings,  Gilbert's  Eq.  Rep. 

^nadalbane  y.  ChandoSy  2  My.  &  Cr.  735-6-  113 ;  Wett  v.  Eri$tey,  ubi.  tup. ;  Hart  v.  Mtd- 

^1 74 1-2,  and  Pag^  ▼.  ITomc,  9  Beav.  570.  dlehurttj  3  Atk.  371.    See  the  observations  of 
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and  their  representatives  and  mere  volunteers,  and  has  not,  said  Lord 
Hardwicke,  *'  been  carried  into  execution  against  a  purchaser"  (a). 

It  may  be  here  observed,  that  the  rule  which  was  established  in  Bo^ 
raston*s  case,  and  other  subsequent  cases, — that  where  an  estate  is 
devised  to  a  person  when  he  shall  attain  21,  with  a  gift  over  in  the  event 
of  his  not  attaining  that  age,  there  being  a  gift  of  the  profits  during  the 
interval  for  some  purpose,  the  estate  shall  vest  in  the  donee  subject  to 
the  prior  chattel  interest  (6), — is  at  least  equally  applicable  where  an 
estate  is  devised  to  trustees,  upon  trust  to  settle  the  estate  in  the  same 
terms  (c). 

Where  a  testator  has  directed  his  trustees  to  convey  an  estate,  upon 
trust  for  whole  lines  of  issue,  in  such  manner  that,  taken  altogether,  the 
trust  would  create  a  perpetuity ;  but  the  purpose  is  to  a  certain  extent 
consistent  with  the  rules  of  law,  it  will  be  so  far  complied  with,  that  the 
estate  will  be  settled  so  as  to  tie  it  up  to  the  intended  objects,  so  far  as 
the  rules  of  law  will  allow ;  the  case  of  Humberstone  v.  Humberstone^ 
before  referred  to  {d)y  affords  an  instance  (e):  but,  as  will  be  seen  on 
reference  to  the  former  volume,  the  estates  directed  to  be  given  in  the 
case  of  Humberstone  v.  Humberstone  would  have  been  modelled  in  the 
same  way  in  case  it  had  been  an  executed  trust  (/). 


r*i  Aoi  *Section  in. — Some  other  Matters  relating  to  Executory  JVusiSj 
L  ^^J  —Usual  Powers. 

General  Rule  as  to**  Usual  Power^'  laid  down  by  Vice-ChanceUor  of  Enffland,  m 

HOI  V.  HiU,  6  Sim, 
Fewer  for  Tenant  for  Life  to  appoint  new  Trustees. 
Povoer  to  grant  Leases. 

Precedents  for  carrying  out  a  Directory  Trusty  for  settling  Estates  to  go  along  wiOk  a 
Title, 
Lord  Dorchester  r.  Lord  Effingham. 
Banks  v.  Lord  Le  Despenser. 
Tenancy  in  Common  more  favored  in  the  Court  of  Chancery  than  Joint  Tenancy, 

An  important  question  frequently  arises  upon  articles,  which  provide 
that  ''all  usual  and  proper  powers"  shall  be  introduced  (g).  The  gene- 
ral rule  applicable  to  such  cases  has  been  laid  down  by  the  Vice-Chan- 
ceUor of  England  (A).     In  the  case  before  his  honor,  express  powers 

the  editors  (2  P.  W.  356)  on  Powell  v.  Price,  of  Chambert  ▼.  BraUkford,  18  Vesejr,    368. 

2  P.  W.  035,  and  Fearne's  Coming.  Rem.  103,  {d)  Jiumbentone  ▼.  HtimbertUmt,  2  Vem. 

6th  ed.,  there  referred  to,  v.  §up,  p.  139.  737,  tnp.  vol.  i.  pp.  531-4 ;  el  n^o,  chap.  iL  p. 

(a)    Warwick  v.  Warwick,  3  Atic.  293.  126. 


(6)  Boratton't  case,  3  Co.  16,  sup.  chap.  ii.         (e)  See  Mortkner  v.  West,  2  Simooa^  274^ 

p.  95 ;  Jarman  on  Wills,  i.  pp.  734-740.  282. 

(c)  iHanley  v.  Stanky,  16  Ves.  506-8.     (It         (/)  And  see  Prior  on  Issue,  p.  60,  cC  si^. 
is  to  be  observed  that  in  this  case  Sir  William         (g)  The  cases  on  this  subject  are 


Grant  said  (p.  506),  "the  event  upon  which  and  examined  by  Sir  £.  Sugden  on  Powe«^ 

an  estate  is  given  over  cannot  determine  ii.  484,  et  eeq. ;  Hill  on  Trustees,  p.  483,  eC 

what  is  the  event  on  which  it  is  to  vest;")  seq.;  and  Lewin  on  Trusts,  p.  61,  cC  ttq. 
Phippi  V.   WiUiami,  5  Sim.  47,  62 ;  5.   C,         (A)  HiU  v.  HUl,  6  Simons,  144-5.     It  is  io 

Pfappt  V.  jicken,  in  Dom.  Proc  on  appeal ;  as  be  remarked  that  in  the  case  of  Draffbr^  v. 

to  the  residue  the  decision  was  different,  be>  Trafford,  3  Atk.  347,  the  question  of  romofee- 

cause  there  was  a  condition  precedent  to  be  ness,  as  Lord  £ldon  remarks,  12  Ves.  233, 

performed.    The  Vice-Chancellor,  0  Simons,  was  overlooked,  or  at  least  not  noticed,  as  to 

page  63,  does  not  appear  to  have  approved  which,  v.  ttg«ra. 
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▼ere  given,  and  then  followed  the  direction  that  all  usual  and  proper 
powers  should  be  introduced.  The  question  was  whether  these  words 
aathorized  the  introduction  of  a  power  of  sale  and  exchangee.  *^  There 
is  a  palpable  distinction,"  said  his  honor,  *^  between  inserting  in  a  set- 
tlement powers  for  the  management  and  enjoyment  of  the  settled  estates, 
which  are  beneficial  to  all  parties,  and  powers  which  confer  personal 
privileges  on  particular  parties,  such  as  powers  to  jointure,  to  raise  mo- 
ney for  any  particular  purpose,  &c.  But  powers  of  leasing,  of  sale  and 
exchange,  and  where  there  is  joint  property,  or  there  are  any  mines,  or 
aoy  land  fit  for  building  purposes,  powers  of  partition,  of  leasing  mines, 
and  of  granting  building  leases,  are  powers  for  the  general  management 
and  better  enjoyment  of  the  estates;  and  such  powers  are  beneficial  to 
all  parties:"  and  his  honor  directed  that  a  power  of  sale  and  exchange 
should  be  introduced  (a). 

*A  power  for  a  tenant  for  life  to  appoint  new  trustees  is  cer-  r*i  ^o-i 
tainly  an  usual  power  (6).  It  has  been  held  that  where  the  *-  J 
articles  expressly  specify  that  there  shall  be  a  power  to  grant  leases  for 
twenty-one  years,  the  general  words  will  not  authorize  the  insertion  of  a 
power  to  grant  building  leases,  however  beneficial  it  might  be  from  the 
situation  of  the  property  in  reference  to  circumstances  which  may  have 
subsequently  occurred  (c). 

The  cases  of  Lord  Dorchester  t.  Lord  Effingham  {d)  and  Banks  v. 
Lord  Le  Despencer  (e)  afiford  precedents  for  the  mode  in  which  directory 
trusts  for  settling  estates  to  so  along  with  a  title  are  to  be  executed  ;  but 
this  subject  will  be  noticed!  hereafter.  I  shall  conclude  this  branch  of 
the  subject  by  observing  that,  in  a  directory  trust,  words  importing  joint 
tenancy  may  be  construed  so  as  to  give  estates  in  common,  the  latter 
kind  of  estate  being  most  favored  in  the  Court  of  Chancery  (/):  but  it 
may  now  be  considered  as  the  settled  general  rule  of  the  Court  of  Chan- 
cery, that  in  a  direct  gift,  what  would  confer  an  estate  in  joint  tenancy 
at  common  law  will  also,  in  the  case  of  a  legacy  as  well  as  in  other 
cases,  give  an  estate  or  interest  in  joint  tenancy;  this  court  in  such  cases 
baving  abandoned  the  rule  of  the  civil  law,  which  does  not  allow  of  sur- 
vivorship in  legacies  (g),  and  the  Ecclesiastical  Courts  would  no  doubt 

adopt  the  same  construction. 

—  -  -  -■•-  —      —  -- 

(a)  And  see  WUUanu  v.  Cartqr^  Sugd.  on  the  latter  hearing,  a  question  was  raised 
IWen,  Append,  No.  23,  p.  635.  In  Lindon  whether  a  protector  of  the  settlement  should 
y.FluiiBOod,  6  Sim.  152,  a  power  to  appoint  be  introduced  in  the  settlement  made  accord* 
new  trustees  was  directed  to  be  inserted  ing  to  the  directions  of  the  court :  the  Vice- 
voder  a  distinct  clause  not  connected  with  Chancellor,  aAer  discussing  the  provisions  of 
tbatby  which  the  specific  powers  were  given,  the  act  as  to  protectors,  declared  that,  in  that 
The  cases  of  WkttUt  v.  Hall,  17  Yes.  80,  case,  the  uustees  not  desiring  it,  a  protector 
^tietler  v.  JngeU^  1  Jac  &  W.  625,  have  was  neitlier  necessary  nor  proper,  527  j  and 
rendered  it  doubtful  whether  a  power  of  sale  see  SoydeU  v.  Golightly,  14  Sim.  346. 

and  exchange  is  to  be  intnxluced  as  a  matter  (/)  Heathe  v.  Heathe,  2  Aik.  122 ;  Syng*  v. 

of  course  in  every  case  where  articles  are  to  JHaZcs,  2  Ball  &  B.  506-8 ;  and  see  9  Ves. 

he  carried  into  execution  and  the  will  is  silent  696-7 ;  and  Marryatt  v.  Townley,  1  Ves.  103. 

on  the  subject;  Sir  £.  Sugden  on  Powers,  ii.  (g)  Sir  Joseph  Jekyll  thought  that  there 

^)  considers  that  the  effect  of  those  cases  was  nothing  unreasonable  in  joint  tenancy,  as 

is  that  such  a  power  cannot  be  implied.  it  might  be  severed  (though  not  of  course  by 

(b)  Lord  Eldon,  Braotter  v.  jingell,  1  Jac.  an  in/aruyj  and  in  the  case  before  him,  which 
k  if.  628.  has  been  uniformly  followed,  he  refused  to 

(0  Ptara  v.  Barony  Jac  158.    Warterloo  be  bound  by  the  civil  law  doctrine,  and  he 

Bridge  has  since  been  built  in  the  vicinity.  held  the  legatees  to  be  joint  tenants,  as  they 

(<0  3  Beavan,  180,  in  note.  would  have  been  by  the  same  words  at  law. 

(<)  10  Simons,  576;  11  Simons,  508.    On  Croy  v  TFtttii,  2  P.  W.  530-1 }  K  v.  iirf.  ol  9 
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Gifts  in  these  terms,  unless  there  be  something  to  control  them,  will  dso, 
according  to  the  preponderance  of  authority  (for,  as  will  be  seen,  there  are 
conflicting  cases  as  regards  some  of  these  forms  of  expression),  confer 
the  absolute  interest  in  personal  estate  :  indeed,  as  regards  personal  estate 
(as  Mr.  Jarman  has  observed),  the  latter  form  of  gift  does  not  require  the 
aid  of  the  rule  in  Wild's  case  to  give  the  property  absolutely  to  the 
parent,  he  not  having  children  (a).     So  where  personal  estate  has  been 
given  by  direct  gift,  or  to  trustees  in  trust  for  another,  in  such  manner 
that  it  was  to  go  to  or  be  enjoyed  by  a  person  and  the  heirs  of  his  body, — 
to  him  for  life,  and  after  his  decease  to  the  heirs  of  his  body  or  to  the 
heirs  male  of  his  body,  and  with  a  gift  over  if  he  should  have  no  such 
heirs  not  confined  to  the  time  of  his  death  (6), — ^to  the  children  of  a 
person  and  their  issue  share  and  share  alike,  and  with  the  addition  to 
take  per  stirpes^ — to  the  children  of  a  person  and  their  children  after 
them, — to  a  person  and  his  issue  male  or  to  his  issue  male  and  female, — 
to  a  person  to  be  secured  to  her  and  the  heirs  of  her  body  (c) ;  each  of 
these  forms  of  expression  in  wills  has  been  held  in  the  particular  cases  to 
amount  to  a  gift  of  the  absolute  interest  in  personal  estate  {d).     *^  Heirs 
of  the  body,"  said  Lord  Cowper,  ^'must  not,  as  to  land,  be  construed  to 
be  words  of  limitation  and  made  an  estate  tail ;  and  as  to  goods,  be  only 
words  of  designation  of  the  persons  entitled  to  take  the  goods"  (e). 
r*1471      *There  are  two  cases  on  this  subject  which  require  particular 
■-        ^  notice.     In  Jacobs  v.  Amyattj  before  Lord  Rosslyn  (a.  d.  1794), 
where  a  testatrix  gave  the  residue  of  her  real  and  personal  property  (she 
having  no  real  estate)  to  A.,  to  be  placed  at  interest  until  her  age  of  21 
or  day  of  marriage,  and  then  the  whole  thereof  with  the  accumulations, 
to  be  paid  to  her  during  her  life,  and  after  her  death  unto  the  heirs  of  her 
body,  equally  to  he  divided  between  them,  share  and  share  alike ;  and  for 
default  of.  such  issue,  or  on  the  death  of  A.  before  her  age  of  21  or  day 
of  marriage,  she  gave  such  residue  to  her,  the  testatrix's,  brother  and  his 
heirs  for  ever;  Lord  Rosslyn,  in  giving  judgment  (y ),  said,  "It  would  be 
extravagant  to  extend  the  rule  to  cases  where  against  the  common  import 
of  the  words  an  estate  tail  is  raised  in  real  estate,  by  an  ingenious  con- 
struction to  efiectuate  the  general  intention"  {viz.  that  the   property 
should  go  in  a  course  of  descent  to  all  the  issue).     "That,"  said  his 

case,  although  they  have  no  child  at  the  time,  is  a  leading  authority  on  the  subject,  tee  2 

every  afler-bom  child  as  it  is  born  will  take  Dow.  &  Cl.  340.     It  is  to  be  observed,  that 

by  way  of  remainder,  for  the  intent  is  that  in  some  of  the  instances  the  construction  was 

their  children   should  not  take  immtdiatehf^  given  expressly  upon  the  construction  of  the 

which  distinguishes  the  case  from  a  devise  whole  wiU:  see  Snoioikitf  v.  iVoctor,  2  Y.  &C0IL 

to  a  man  and  his  children,  &a     WiltTi  case,  C.  C.  483 :  it  is  not  to  be  taken  that  in  every 

17  b,  V.  2  Jarm.  330.     As  to  limitations  to  case,  without  reference  to  the   context  and 

**  Children,"  &c.,  generally,  see  2  Jarm.  307,  H  circumstances,  the  effect  above  stated  will  be 

mq.  given  to  these  expressions. 

(a)  And  see  Feame,  488,  nqtra^  126 ;  IP.        (e)  Richardi  v.  Lady  Berganenmy^  M,  uf-; 
W.  666 ;  and  Read  v.  WiUis,  1  Coll.  86.  and  see  Webb  v.  WM,  1  P.  Wms.  1 32  ;  Thet^ 

(b)  Croohe  v.  De  Vandee,  9  Yes.  202.  bridge  v.  KUbum,  2  Yes.  236 ;  and  the  noie 
(0  Crawford  v.  Trotter,  4  Mad.  362.  to  Hodguon  v.  SiMtey,  2  Atk.  89,  where  the 
(d)   I  have  taken  most  of  these  latter  in-    other  cases   are  collected ;  and  BartlM  v. 

stances  from    the   last  edition  of  Roper  on  Grcim,  13  Simons,  218,  226. 

Legacies,  p.  1522,  where  the  authorities  down  (/)  Jaeobt  v.  jSmyatty  4  Bro.  542.    Tbe 

to  Dick  V.  Lacey^  8    Beav.  214;   Hedges  v.  judgment  is  more  fully  stated  in  the  note  to 

Harper^  x.  Jur.  578  (also  9  Beav.  483),  are  13  Yes.  480,  and  the  facts  in  1  Mad.  376. 

collected ;   et  v.  Samuel  v.  Samuel^  ix.  Jur.  Lord  Alvaoley  had  made  the  same  decree  at 

222,  iupra:  BudUr  v.  OmmaiMy,  4  Russ.  70,  the  Rolls ;  and  see  Clart  v.  Clwre,  itifra. 
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loidsbip,  ^^is  Dot  the  intention  here;"  and  he  decided  that  A.  took  a  life 
interest  only.  This  case,  which  has  been  considered  as  overruled,  can 
only  perhaps  be  supported  on  the  distinction  taken  by  Lord  Rosslyn  as 
to  the  rejection  of  words  of  distribution  as  applied  to  real  and  to  personal 
estate;  ''here,"  said  his  lordship,  ''the  rejection  would  cross  the  intention, 
not  support  it :"  the  distinction  between  an  express  and  an  implied  estate 
tail,  as  Lord  Rosslyn  himself  in  another  case  admitted,  had  been  ex- 
ploded (a). 

In  Knight  v.  EUiSy  the  testator  directed  that  his  trustees  should  receive 
the  rents  of  his  estates  till  his  grandnephew  should  attain  21,  and  place 
them  out  at  interest,  and  should  permit  his  grandnephew,  when  he 
attained  2] ,  to  receive  the  interest  of  the  moneys  to  arise  from  such  rents 
during  his  life,  and  afler  his  death  he  gave  such  moneys  to  the  issue 
male  of  his  grandnephew,  and  in  default  of  such  issue  (not  if  there  should 
be  no  such  issue)  he  gave  the  moneys  to  his  three  nieces,  who,  or  their 
representatives,  were  the  plaintiffs  in  the  suit;  the  grandnephew  had 
attained  21  and  died  without  issue.  Lord  Thurlow  said,  if  it  is  to  go  by 
limitation,  then  it  vested  in  the  ancestor,  if  by  purchase  *all  the  f^-iaqi 
sons  must  take ;  he  did  not  remember  a  case  in  which  the  first  *■  ^ 
taker  took  for  life  only,  and  the  subsequent  takers  took  by  limitation  {b) ; 
bis  lordship  held  that  the  issue  in  this  case  would  have  taken  as  pur- 
chasers, and  that  in  the  event  that  had  happened,  namely,  there  bein^ 
DO  issue  to  take,  the  plaintiffs  were  entitled  under  the  gift  over.  Lord 
Langdale,  in  a  late  case  (without,  however,  expressing  any  opinion  as  to 
the  authority  of  this  or  any  other  of  the  cases  cited),  on  the  general 
principle  adverted  to  in  this  section, — namely,  that  the  words  would 
oa?e  created  an  estate  tail  in  land, — virtually  overruled  the  case  of 
Knight  V.  Ellis,  so  far  as  it  decided  that  the  first  taker  took  only  a  life 
interest  (c). 

If  the  gift  be  to  a  person  for  life,  with  remainder  to  his  issue  living  at 
his  death,  there  all  the  individuals  may  be  ascertained  by  reference  to  the 
particular  period,  and  they  may  accordingly  take  by  purchase,  the  parent 
therefore  will  take  an  estate  for  life,  and  the  issue  will  take  per  capita, 
^personcs  designates  {d) ;  and,  according  to  Mr.  Jarman,  a  gift  of  personal 
estate  to  a  man  and  his  issue  living  at  his  death,  which  as  to  real  estate, 
according  to  the  authorities,  confers  an  estate  tail,  would  now  be  con- 

(a)  Mr.  Jarman,  presaming  that  it  did  not  in  Jacobs  v.  Amyatt  was  not  cited,  but  the  de- 

prooeed  on  any  such  distinction  (which  is  not  cision  in  the  latter  case  is  not  incompatible 

80  pointedlj  noticed  in  Brown^s  report),  con-  with  the  judgment  in  Chandleu  v.  Prict. 

siders  it  to  have  been  overruled,  Powell  on  (6)  2  Bro.  575-7 ;  tt  v.  tupra^  Jacobs  v. 

Bev.  by  Jarman,  ii.  634,  and  Jarman  on  Dev.  Amyattf  4  Bro.  542. 

ii.  491-2  (as  to   the  import   of  the  words  (0  Attomey'Oeneral  v.  Bright^  2  Keen,  59. 

^ally  to  be  divided,  &C.,  as  regards  real  Mr.  Jarman  approves  of  this  decision,  ii.  496 ; 

estate,  tee  Dunk  ▼.  Fevmer,  tupra)j  in  many  probably  it  was  his  strictures  on  the  case  of 

instaoces  (v.  int.  al.  tn/ro,  pp.  148,  150)  diife-  Knight  v.  Ellit,  in  his  edition  of  Powell  on 

KDt  rules  are  applied  to  personal  estate;  see,  Devises,  ii.  p.  636,  et  teq.  that  produced  it: 

(&  this  subject,  Mr.  Jarman's  own  statement,  Mr.  Prior  (p.  172,  tt  seg.)  has  endeavored  to 

On  Wills,  ii.  497.     Lord  Rosslyn,  in  Chand-  support  KmgkL  v.  £22u,  on  reason  and  autho- 

fatt  V.  Prvx,  3  Ves.  J.  102  (decided  two  years  rity ;  and,  but  for  modern  authority,  his  rea« 

After,  1796),  considered  the  distinction   be-  sons  perhaps  would  be  unanswerable, 

tween  an  express  estate  tail  and  an  estate  (cf)  As  to  who  will  take  under  the  word 

^  by  implication  as  exploded ;  his  decision  issue,  v.  tn/ro,  in  this  chapter. 
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strued  to  give  an  estate  for  life  to  the  parent,  and  a  contingent  interest  to 
his  issue  living  at  his  death  (a). 

Mr.  Fearne  notices  an  exception  to  the  general  rule  above  stated,  in 
regard  to  a  term.  If  there  be  a  devise  of  a  term  to  a  man  for  his  /i/e, 
and  afterwards  to  his  issw^  ^'it  seems,"  says  Mr.  Fearne,  ^^this  does  not 
enlarge  the  estate  to  A.,  but  after  his  death  the  whole  will  vest  in  the 
P«^  .Q-|  issue"(&).  In  modern  times,  though  there  has  been  an  *inclina- 
^  -I  tion,  as  regards  all  cases  of  bequests  of  personal  estate,  not  to 
follow  in  all  its  rigor  the  construction  which  makes,  in  particular  cases, 
^  issue'  and  more  particularly  ^children,'  in  devises  of  real  estate,  words 
of  limitation  (c),  I  do  not  find  that  this  distinction  has  been  recognized; 
indeed,  it  may  be  doubted  whether  there  is  any  solid  foundation  for  such 
a  distinction  ((/);  the  reason  given  for  making  the  issue  purchasers  in  the 
limitation  of  a  term,  seems  to  apply  to  every  description  of  property  not 
strictly  capable  of  descent  (e). 

Nothing  can  be  clearer  than  that  where  there  is  a  remainder  of  per- 
sonal estate  limited  to  one,  after  what  would  be  an  estate  tail  in  real 
estate  vested  in  another,  that  remainder  will  be  void,  as  it  would  tend  to 
a  perpetuity  (/) ;  and  besides  it  is,  in  effect,  a  remainder  after  a  gift  of 

(a)  Jarman  on  Wills,  ii.  330,  referring  to  plain  intention;  and  tee  Lord  Hardwicke's 

LetheuUier  v.  Tracy,  Ambl.  208 ;  3  Atk.  774,  diet,  in  EUiot  t.  Jekyl,  2  Yes.  683,  and  3  Atk. 

784,  1  Hanmer's  Cases,  56,  S.  C./  and  see  222.    In  Crawford  ▼.  TroUv,  4   Mad.  361, 

note  (^k).  but  which  does  not  appear   to  have  been 

(6)  Fearne,  Ex.  Der.  495,  citing  Warman  argued,  Sir  John  Leach  applied  a  diflerem 

Y.  Seaman,  Finch,  280;  C^ore  v.  Clare,  For-  rule  as  to  a  gift  of  personal  estate  (stock)  to 

rest  p.  25.     In  that  case  the  trust  was  for  the  a  parent  and  her  children,  to  what  woald 

testator's  son,  Thomas  Clare,  for  his  life,  and  have  applied  to   the  same  devise  of  real 

after  his  death  in  trust  for  the  issue  male  of  estate;  Mom  v.  MorMf  2  Sim.  485,  was  a 

his  son   Thomas,  lawfully  begotten,  for  so  special  case. 

many  years  as  such  issue  male  should  live;         ((/)  The  case  of  Wonnan  v.  Sraiium,  Mpro, 

and  when  the  issue  male  of  Thomas  should  Finch,  R.  p.  280,  and  2  Ch.  Ca.  209,  arose 

be  extinct,  then   in  trust  for   the  testator's  upon  a  voluntary  deed  with  a  directory  trust, 

second  son  William,  for   his  life,  with  re-  not  a  devise,  though  the  same  principle  per- 

mainder  in  like  manner  to  his  issue:  it  was  haps  would  apply  to  both,  (v.  ib.  210):  the 

held  that  Thomas  the  son  took  for  Hfe  only,  decition  only  established  that  a  devise  over 

and  though  he  never  had  any  child,  the  limita-  after  a  veiled  quasi  estate  tail  in  personalty 

tion  to  the  second  son  was  void  as  too  remote,  could  not  take  effect.    The  decision  in  the 

Lord  Talbot  there  says,  as  this  is  a  leasehold  case  of  Clare  v.  Clare,  tuffra,  has  been  im- 

which,  without  a  particular   provision,  can  pugned  by  subsequent  authorities,  see  P&qifpt 

never  descend ;  as  here  is  an  expren  tttatt  for  ▼.  Lord  Mulgravt,  3  Ves.  616,  Lyon  v.  MiiAeU, 

hfe,  it  shall  not  be  enlarged  by  any  subsequent  1  Mad.  48G.  and  the  authorities  cited  in  the 

words ;  which  is  in  effect  Lord  Rosslyn'a  and  note,  Forrest  p.  26,  et  v.  tupra,  note  (r).    Sir 

Lord  Thurlow*s  doctrine  in  Jarobi  v.  Jimyatt  Thomas  Plumer  evidently  did  not  consider 

and  Knight  v.  EUie,  tupra :  and  see  Lord  that  there  was  any  such  distinction  as  above 

Hardwicke*s  observations  in  his  judgment  in  adverted  to,  see  1  Mad.  475,  and  the  addi- 

WilHame  v.  Jekyl,  2  Ves.  684.     But  these  ob-  tional  note  i.  to  this  chapter;  and  see  Bartlett 

servations  do  not  seem  to  be  peculiarly  appli-  v.  Green,  13   Simons,  infra,  p.  152.     Lord 

cable  to  an  estate  for  lives  or  to  a  term,  as  Hardwicke,  in  Hodgeeon  v.  Buuey,  ubi  mp. 

distinguished  fVom  any  other  personal  estate,  said  the  reason  the  words  **  heirs  of  the  body** 

Clare  v.  Clare,  has,  as  after  mentioned,  been  vest  an  estate  tail  in  the  first  taker,  either  on 

impugned  as  regards  the  gift  over.  the  limitation  of  a  freehold  or  vpon  a  terHii  is 

(<r)  See  2  Jarman,  316,  308,  n.  (e),  498:  that  they  include  ** issue"  in  infinitum;  die 

Gmtler  v.  Cadby,  Jac.  R.  346,  and  WiikinKn  reaton  would  of  course  also  apply  to  the  word 

V.  Soufh,  7  T.  R.  555,  were  decided  on  a  libe-  "issue." 

ral  construction  of  the  gifts  over;  Heron  v.         (f)  See  1  P.  W.  667,  and  wpra,  p.  148, 

Siokee,  2  Dr.  &  W.  107.     In  Stone  v.  Maule,  2  note  (6),  inf.  150  {e). 
Sim.  490,  tlie  giA  over  was  sup|X)rted  on  the         (/)  Lord  Hardwicke,  Gower  v. 
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thj  entire  property.  However,  there  may  be  a  gift  over  in  event  foUow- 
iDg  such  a  gift,  in  the  way  of  executory  devise  (a) ;  but  it  must  be  con- 
fined to  a  dying  without  issue,  at  the  death  of  the  parent  (as  to  which 
the  late  Statute  of  Wills  has  introduced,  as  will  presently  be  seen,  a  ma- 
terial alteration  in  the  rules  of  construction),  or  the  happening  of  some 
event  which  must  happen,  if  at  all,  within  the  prescribed  limit,  else  it 
will  be  void  (ft).  A  gift  by  will  of  personal  estate  after  *a  con-  r»i  c/\-i 
tingent  limitation  in  tail  which  does  not  vest,  will  be  supported  L  ^ 
(c).  And  as  regards  personal  estate,  words  denoting  a  failure  of  issue 
following  a  gift  to  children,  have  been  generally  construed  to  refer  to  the 
objects  of  that  gift,  so  that  the  gift  over  on  such  a  limitation  was  good 
before  the  late  statute.  But  where  the  plain  intention  is  that  the  real 
and  personal  estate  should  go  together,  the  words  must  receive  the  same 
construction  as  to  both  estates  (5). 

The  general  rule  that  the  words  "heirs  of  the  body"  and  "issue'*  are 
to  be  taken  as  words  of  limitation,  may  upon  the  circumstances  and  the 
intention  of  the  parties,  to  be  clearly  collected  from  the  instrument,  be 
construed  as  words  of  purchase,  even  as  regards  real  estate  {e).     Thus, 

5  Mad.  340;  SalkeU  v.  Vernon,  1  Eden,  71;  words  of  limitation  (see  Prior  on  Issue,  24, 

Ltpme  V.  Ferrard,  2  R.  &  M  387 ;  TotkiU  t.  25;  Mortimer  y.  Wat,  2  Sim.  282;  SeawardY. 

Pit,  in  Dom.  Proc,  7  Bro.  P.  C.  453,  affirm-  Wvlhck,  5  East,  205-7 ;  and  Jttatm  v.  Wright, 

ing  Sir  T.  SewelPs  decision,  reversing  that  of  2  Bii.  1 ) ;  in  many  cases  the  courts  of  law 

ihe  Lords  Commissioners,  1  Mad.  511.  and  of  equity,  upon  the  construction  of  wills, 

(a)  See  Stanley  ▼.  Lngh,  2  P.  W.  686,  and  have  construed  the  words  ^  heirs  of  the  body" 

lee  the  additional  notes  to  this  chapter.  to  mean  children,  so  as  to  preclude  the  ope- 

(6)  V.  tat.   a/.  Down  ▼.  Penny,  1  Men  v.  ration  of  the  rule  in  8helley*s  case,  where  that 

20;  Jttometf'Gtn.  v.  Bright,  2  Keen,  59;  Xe-  construction   has  appeared  upon  the  whole 

fme  T.  Ferrard,  2  R.  &  M.  388 ;  d  v.  Hodaon  will  to  be  the   meaning  atu&ched  to  those 

V.  Ball,  14  Sim.  558 ;  Garratt  y.  Coekerell,  2  words  by  the    testator.     Doe  v.  Laming,   2 

T.&  Coll.  C.  0.  501,  c£  se;.    See  ElHot  v.  Burr.  1100;  Doe  v.  Ironmonger,  3  East,  533; 

Jtk^l,  Feame,  499,  2  Vea.  681,  a  case  of  limi-  Grattan  v.  Howard^  6  Taunt  94 ;  Doe  v.  Jeuon, 

latioD  over  of  a  lease  for  Lives,  in  default  of  5  Maule  &  S.  95 ;  and  Lu»  v.  MoeUy^  1  Yo.  & 

issue,  in  a  purchase  deed.  Col.  606. 

(c)  Phapjn  V.  Jjord  Mtdgrave,  3  Yes.  613,        In  Jeeeon  v.  Wright,  2  Bli.  1  (where  the 

^16;  StanUy  v.  Leigh,  2  P.  W.  686  (see  this  decision  in  Doe  v.  Goff,  11  East,  668,  was 

case  in  the  additional  note  to  this  chapter,  p.  overruled,  and  Doe  v.  Jeston,  5  Maule  &  S. 

162);  SaOceld  v.  Vernon,  1  Eden,  70,  71.     **  It  95,  was  reversed,  on  the  ground  that   the 

is  like  the  limitation  of  two  fees  simple  to  general  or  paramount  intention  must  prevail 

start  at  the  same  time  upon  different  events,  over  the  particular  intent,  2  Bli.  p.  51,  **  thus 

as  io  the  case  of  Luddington  v.  Kime,  1  S^lk.  enabling  the  first  taker  to  destroy  both  the 

224,  Lord  Raymond,  203 ;"  Lord  Northington,  general  and  the  particular  intent,"  Ofid.  p.  55) ; 

md.   Lord  Hard  wicke,  in  Cfower  v.  Grotvenor,  it  was  admitted  by  Lord  Eldon  ^at  the  words 

5&fad.  p.  341,  took  the  distinction  between  hein  of  the  body,  which  must  generally  be 

a  vested  gif\  to  a  person  in  eue  in  tail,  in  construed  according  to  their  legal  meaning, 

which  case  he  admitted  there  could  be  no  will  yield  to  a  clear  particular  intent  that  the 

remainder,  and  a  contingent  giil  on  which  estate  should  only  be  for  life,  and  that  may 

there  might  be  an  effectual  remainder,  if  in  be  from  the  effect  of  tuperadded  words  or  any 

the  event  there  should  be  no  person  to  take  expression  showing  a  particular  intent  of  the 

under  the  first  gift ;  and  see  Target  v.  Ganmt,  testator ;  but  that  expression  must  be  clearly 

1  P.  W.  432 ;  jSUanson  v.  Hutchmnn,  3  P.  W.  intelligible  and  unequivocal,  ib.  p.  53 ;  Lord 

261 ;  Pinbury  v.  Elkin,  1  P.  W.  563;  and  13  Redesdale,  p.  57,  to  same  efiect;   Jonee  v. 

Ves.  484,  Lord  Eldon;  and  Fearne,  Cont  Morgan,  I  Bro.  21,  et  v.  91 ;  Right  v.  Creber^ 

R.  7.  5  Barn.  &  C.  866,  872 ;  Dodeon  v.  Hay,  3  Bro. 

{d)  2  Jarm.  362 ;  2  Russ.  &  My.  567,  Sir  408 ;  Blackburn  v.  Slables,  2  Yes.  &  B.,  371 ; 

J.  Leach.  North  v.  Martin,  6  Sim.  266 ;  Dunk  v.  Fermer, 

(e)  AlthoQgh  by  all  the  cases,  where  the  R.  &  M.  566. 
estate  is  so  given  in  a  will,  that  after  the        The  word  **  issue,"  one  of  the  most  vexed 

fint  laker  it  is  to  go  to  every  person  who  can  words  in  the  books  (Clive,  J.,  Roe  v.  Grew, 

claim  as  heir  to  the  first  taker,   the  words  2  Wils.  324),  which  in  a  deed  is  a  word  of 

"heirs  of  the  body,"  must  be  construed  to  be  purchase,  and  gives  an  estate  for  life  only, 
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*in  the  case  of  Jforth  v.  MarHtij  by  the  settlement  an  estate  was 
settled  to  the  use  of  the  heirs  of  the  body  of  the  husband  by  his 
vrife,  and  to  their  heirsj  and  ^Hf  more  children  than  one  equally 
to  be  divided  amongst  them.'*  The  Vice-Chancellor  of  England  said, 
there  were  all  the  elements  of  a  case  i^hich  would  call  upon  the  court 
to  decide  that  the  first  taker  took  an  estate  in  tail  special,  notwithstand- 
ing the  superadded  words  (a);  but  then  the  words  ''and  if  more c^t7(/rai 
than  one"  must  be  taken  as  interpretative  of  the  words  "heirs  of  the 
body,?'  and  confine  them  to  children,  so  that  they  would  take  in  remain- 
der in  fee  as  tenants  in  common,  and  a  gift  over  in  default  of  such  ivssue 
would  have  been  effectual.  The  children  were  declared  to  be  absolutely 
entitled  in  remainder  to  the  leaseholds  which  were  settled  in  the  like 
manner  (&).  Lord  Hardwicke  remarked,  "that  as  words  of  limitation  are 
not  properly  used  in  terms  for  years,  or  other  personal  estate,  it  was  not 
to  be  wondered  at  that  such  construction  should  have  been  found  in  so 
many  cases  as  regards  personal  estate"  (c). 

though  generHlljT  used  in  a  will  as  a  word  of  estate  (see  Prior,  pp.  42-3);  North  ▼.  Iforfm, 
limitation,  Sir  T.  Plumer,  1  Mad.  473,  Tate  6  Simons,  270,  settlement  of  real  and  per- 
Y.  Clarkty  1  Beav.  105,  is  not  ao  fully  a  word  sonal  estate ;  Ryan  v.  Cowiepy  Lloyd  &  G. 
of  limitation  as  heirs  of  the  body  (but  see  Temp.  Sugd.  7,  case  of  a  will  of  personal 
Hockley  v.  Matobey^  1  Ves.  J.,  149 ;  Lord  Thur-  estate,  where  the  effect  of  the  word  issue  was 
low,  Roe  y.  Grew^  ubi  tup.  Gould  J.,  and  2  controlled  from  the  context ;  and  see  Feame, 
Jarm.  329);  it  may  be  a  word  of  limitation  or  Ex.  Dev.  490  n.,  492,  et  teq.  Peacock  y. 
of  purchase  in  a  will,  according  to  the  con-  Spooner^  2  Yern.  43, 195;  2  Freem.  1 14,  iiras 
text  (see  Prior  on  Issue,  pp.  26,  36,  et  teq.  1  the  leading  case  on  this  subject;  by  marriage 
Mad.  473 ;  Ryan  ▼.  Cowley^  Lloyd  &  G.  temp,  settlement  a  term  of  900  years  was  assigned 
Sugd.  7;  and  see  Smiih*s  Orig.  View,  249,  «^  to  trustees,  in  trust  to  permit  and  sufier  the 
teq.y  et  v.  tupra^  vol.  i.  p.  543).  "There  is  husband  and  wife,  and  the  survivor  of  them, 
DO  technical  word  in  a  will,"  said  Lord  North-  to  rerewe  the  prt^Ut  for  so  many  years  of  the 
ington;  "if  the  testator's  intention  be  plain  term  as  they  or  the  survivor  Aomid  happen  to 
the  court  will  modify  and  effectuate  his  ex-  five,  and  after  their  decease  to  the  use  of  the 
pressions,"  King  v.  Burchell^  1  £d.  431.  As  heirs  of  the  body  of  the  wife  by  the  husband 
to  where  '*  their  lawful  heirs*'  may  mean  to  be  begotten.  It  was  decided  by  Lord  Chan- 
heirs  of  the  body  or  issue,  see  Harrit  v.  Davit,  cellor  Jefferies  that  the  words  heirs  of  the 

1  Col.  423.  "  Issue"  is  more  strongly  a  word  body  were  words  of  limitation ;  the  Lords 
of  limitation  than  ^  child,"  Prior,  utn  tup.  The  Commissioners,  in  1690,  held,  apparently  on 
word  '^  issue"  may  have  a  different  construe-  the  ground  that  it  was  a  case  of  a  marriage 
tion  in  distinct  clauses  in  the  same  will,  ac-  settlement  which  would  let  in  the  presumed 
cording  to  the  context;  Hedges  v.  Harpur^  9  intention  in  favor  of  the  children,  that  they 
Beav.  479;  Head  v.  Randal  vii.  Jur.  299;  were  words  of  purchase;  and  their  decree 
though  the  general  rule  is  to  give  the  same  was  affirmed  by  the  House  of  Lords,  see  3 
words  the  same  meaning,  Ridgeway  v.  Mun-  Vernon,  196.  This  case  was  followed  in 
kettrick,  1  Dru.  &  W.  84.  Daffome  v.  Daffome,  Und.  p.  362,  2  Freem. 

(a)  And  see  on  this  point,  J^ranA:7yn  v.Zay,  231,  where,  as   reported   in   Freeman,  the 

2  Bli.  59,  note;  King  v.  BurchelL,  Ambl.  379;  words  were  the  same;  but  those  cases  have 
iS.  C.  1  Ed.  432.  Lord  Northington  there  since  been  departed  from  in  so  many  in- 
says,  there  is  not  a  case  in  the  books  where  stances,  see  Butterfield  v.  BuUerfidd^  1  Ve«. 
*<  issue"  or  "  heirs"  has  been  used  in  the;7/u-  135;  Garth  v.  Baldwin,  2  Yes.  660;  Thet- 
ral  number,  and  words  of  limitation  added  bridge  v.  Kilbume^  2  Ves.  233 ;  Webb  v.  Webb, 
that  they  have  been  taken  as  words  of  pur-  1  P.  W.  132,  135,  that  they  can  hardly  be 
chase  (but  see  the  observations  on  this  case,  considered  as  governing  any  but  precisely 
13  Ves.  481,  note)  ;  Kinch  v.  Ward,  2  Sim.&  similar  cases;  see  Lyon  r,  Mitchell,  1  Maii. 
S.  409, 418;  Z)oev.  Harvey,  4  Barn.  &  Cr.  610.  484,  in  the  additional  note  to  this  chapter, 

(6)  North  V.  Martin,  6  Sim.  270.  where   Sir   Thomas   Plumer   has   minaiely 

(c)  Lord  Hardwicke,  Hodgeton  v.  Buttey,  2  examined  the  cases;  and  see  Fearne,  Cool 

Atk.  89.  That  was  a  case  of  a  voluntary  settle-  Rem.  493. 

ment ;  the  case  was  decided  upon  the  words         In  Webb  y.  Webb,  now  the  leading  autho- 

**  their  executors/'  &c.,  being  addM   to   the  rity  as  to  the  general  rule  in  cases  of  this  kind 

words  heirs  of  the  body,  which  turned  them  (I  Mad.  485),  by  a  marriage  settlement  the 

into  words  of  purchase;  and  see  Jeffery  v.  father  of  the  husband  assigned  a  term  of  1000 

Honywood,    4  Mad.  398,  a  devise  of  real  years  to  ^ruitoes,  upon  trust  topcnmt  the  ton 
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*By  the  law  as  it  stood  before  the  late  Statute  of  Wills,  where 
real  estate  was  given  to  a  man  for  life,  and  if  he  should  die  without 
heirs  of  his  body  or  without  issue  general  or  special  then  over  to  some 
other  person,  and  there  were  no  words  from  which,  "  upon  fair  demon- 
stratico,"  an  intention  could  be  collected  to  limit  the  generality  of  the 
expressions  (a),  the  donee  would  have  taken  an  estate  tail  by  implica" 
turn  (&),  and  under  the  same  limitations  of  personal  estate,  as  before  ob- 
served, the  donee  was  held  to  be  entitled  to  an  absolute  interest  in  the 
property  (c);  and  though  it  has  been  held  that  no  estate  could  be  raised 
by  implication  on  these  words,  so  as  to  destroy  an  express  estate  given  (<^), 
yet  that  even  has  been  done  to  effectuate  the  general  intention  {e). 

^As  regards  limitations  of  this  description  of  personal  estate  r«ieo-i 
that  would  give  an  estate  tail  by  implication,  considerable  license  ^        -' 

to  enjoy  it  so  long  as  he  should  Kve;  on  his  In  Roper  on   Legacies,    1523-6,  last  ed., 

death  to  permit  the  heirs  of  the  bodies  of  the  most  of  the  cases  are  collected  in  which  the 

hosband  and  the  intended  wife  to  hold  the  decisions  have  turned  upon  tuperaddtd  ufordi 

premises  for  the  remainder  of  the  term ;  and  and  particular  expressions,  as  against  the  or- 

forwantof  such  issue  to  be  enjoyed  by  the  dinary  construction  of  "  heirs  of  the  body," 

light  heirs  of  the  husband.     Lord  K.  Har-  and  the  like;   and  as  to  what  superadded 

ooon,  reversing  the  decree  of  the  Master  of  words  will  not  vary  the  construction  of  a  de- 

the  Roils,  held,  taking  various  not  very  ma-  vise,  see  Prior  on  Issue,  pp.  34, 127, 130, 131 ; 

terial  distinctions  between  that  case  and  Pea-  Smith's  Orig.  View,  252,  and  the  references; 

todsT.  Spooner^  that  the  term  vested  absolute-  and  see  Prior,  53,  192-5;  2  Jarman,  331,  et 

ly  in  the  husband.  m^.  338,  345;   Tate  v.  Clarkt,  1  Beav.  100; 

The  authority  of  WM  v.  Webb  has  been  as  to  what  words  will  have  that  effect,  see 

mpported.  and  indeed  extended,  in  a  very  late  2  Jarman,  351;    and   itU,  aL  Backhoute  v. 

ease  before  the  Vice  Chancellor  of  England ;  WelU,  1  Eq.  Ab.  184  (Feame,  152) ;  Britton 

Bardeu  V.  Cfreetu,   13  Simons,  218;  there  a  v.  Tunning^  3  Meriv.  182;   the  cases  cited 

setilemeDt  was  executed,  which  was  recited  in  Jeffery  v.  Honywoodj  4  MaH.  399,  and  ib, 

to  be  in  pursuance  of  an  agreement  that  the  402  (Prior,  p.  43) ;  Merest  v.  JameSf  1  Brod. 

Temainder  of  a  lease  of  1000  years  should  be  &  B.  484  (Jarm.  ii.  347)  ;  Lees  v.  Motley^  1 

settled  on  John  Gossens  for  life,  and  after  his  Y.  &  Coll.  589  (Jarm.  350)  ;  Dick  v.  Lacy,  8 

decease  on  his  intended  wife  for  her  jointure,  Beav.  220.    As  to  the  distinction  between 

and  after  their  several  deceases  on  the  iuue  the  effect  of  superadded  words  on  the  mode 

of  the  marriage,  and  in  default  of  such  issue  of  devolution  to  "  heirs  of  the  body"  and  to 

on  William  Gossens  and  his  heirs,  &c.,  during  ''issue,"  see  2  Jarm.  331,ff  sej. ;  and  Prior 

the  remainder  of  the  term.   By  the  settlement  on  Issue,  p.  26,  et  teq^  42,  192. 

ihe  term  was  limited  in  trust  to  permit  John  (a)  Y.  int.  a{.,  Jeuon  v.  Wright,  2  Bli.  56, 

Coasensto  receive  the  rents,  issues,  and  profits  57 ;  and  Lord  Thurlow,  1  Bro.  190  ;  Sir  W. 

of  the  premises  for  so  many  years  of  the  term  Grant,  19  Yes,  548. 

as  sfaoold  expire  in  his  lifetime,  then  in  trust  (6)  Y.  mpra,  vol.  i.  p.  530. 

for  Margaret  CroAs  the  intended  wife,  in  like  (O  Y.  int.  oL,  Bigge  v.  Beneley,  1  Bro.  190 ; 

manner,  and  afler  their  several  deceases  to  and  see  Knight  v.  EUiSy  2  Bro.  578,  where 

permit  the  heirs  of  the  body  of  John  Gossens  the  reason  on  which  the  rule  was  founded  is 

on  the  body  of  said  Margaret,  for  so  many  given  by  Lord  Thurlow  (the  decision  was 

years  of  the  term  as  should  expire  in  the  life  against  the  general  rule  in  the  particular  case, 

or  lives  of  him,  her,  or  them  respectively,  to  but,   as   noticed  elsewhere,  that  decision  is 

receive  the  rents,  &C.,  for  so  many  years  of  the  considered  as  overruled  hy  jSUomeyGen,  v. 

term  as  should  expire  in  the  life  or  lives  of  Bright,  tuprcL,  2  Jarm.  496);  Barlow  v.  Salter, 

bira,  her,  or  them  respectively;  and  in  de-  17  Yes.  483;  Elton  v.  Eaton,  19  Yes.  78,  &c 

ftnli  of  issue  of  John  Gossens  and  Margaret,  (d)  Bmmfidd  v.  Popham,  1  P.  W.  54. 

his  intended  wife  as  before  limited  in  trust  (e)  See  2  Fonbl.  pp.  57-8,  and  cases  there 

for  John  Gossens,  his  heirs,  executors,  and  ad-  cited;    Robinson  v.  ^odttuon,  3  Atk.  736-9. 

ministrators.    There  were  three  children  of  The  gift  was  to  Lancelot  Hicks  for  the  term 

the  marriage.     It  was  contended  that,  this  of  his  life  and  no  longer,  remainder  to  mteh 

^ng  a  settlement,  the  words  heirs  of  the  son  as  he  should  have  taking  the  name  of 

body  were  words  of  purchase ;  but  the  Yice-  Robinson,  with  a  gift  over  in  default  of  such 

^^bancellor,  considering  that  there  was  no  dif-  issue ;   it   was  decided,  against  Lord  Hard- 

ferecK^e  between  this  case  and  Webb  v.  Webb,  wicke's  opinion,  on   the   certificate   of  the 

he  held  that  the  term  vested  in  the  husband  judges  of  the  King's  Bench ;    University  of 

tbiolniely.  Oxfird  v.  Clifton,  1  Eden,  473. 
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had  been  taken  by  the  courts,  to  give  effect  to  the  intention  where  the 
property  was  given  over:  dying  "without  leaving  issue,"  as  regards 
personal  estate,  was  construed  to  mean  dying  without  leaving  issue  at 
the  death;  and  the  court  went  to  the  extent  even  of  adopting  different 
readings  of  the  words  "dying  without  leaving  issue,"  when  applied  in- 
discriminately to  real  and  personal  estate  blended  in  the  same  gift  (a). 
This  state  of  the  law  was  not  considered  to  be  satisfactory,  and  an  im- 
portant provision  on  the  subject  was  introduced  (b)  into  the  new  Statute 
of  Wills  (c),  which  has  made  a  very  material  alteration  in  the  law,  as 
regards  those  limitations  which,  under  the  old  law,  gave  estates  tail  by 
implication  in  real  estate  and  the  absolute  interest  in  personal  estate. 
The  clause  is  so  material,  and  it  may  so  often  be  necessary  to  refer  to  it 
in  practice,  that  it  is  better  to  set  it  out  at  length,  together  with  the 
clause  which  dispenses  with  words  of  inheritance,  which  also  has  an 
important  influence  as  regards  the  subject  now  under  consideration:  they 
are  as  follows: — 

§  28.  "And  be  it  further  enacted.  That  where  any  real  estate  shall  be 
devised  to  any  person  without  any  words  of  limitation,  such  devise  shall 
be  construed  to  pass  the  fee  simple,  or  other  the  whole  estate  or  interest 
which  the  testator  had  power  to  dispose  of  by  will  in  such  real  estate, 
unless  a  contrary  intention  shall  appear  by  the  will." 

§  29.  "And  be  it  further  enacted,  That  in  any  devise  or  bequest  of 
real  or  personal  estate,  the  words  Mie  without  issue,'  or  ^die  without 
leaving  issue,'  or  ^have  no  issue,'  or  any  other  words  which  may  import 
either  a  want  or  failure  of  issue  of  any  person  in  his  lifetime  or  at  the 
time  of  his'death,  or  an  indefinite  failure  of  his  issue,  shall  be  construed 
to  mean  a  want  or  failure  of  issue  in  the  lifetime  or  at  the  time  of  the  death 
of  such  person,  and  not  an  indefinite  failure  of  his  issue,  unless  a  con- 
trary intention  shall  appear  by  the  will,  by  reason  of  such  person  having 
a  prior  estate  tail,  or  of  a  preceding  gift  being,  without  any  implication 
arising  from  such  words,  a  limitation  of  an  estate  tail  to  such  person  or 
issue  or  otherwise  :  Provided,  that  this  act  shall  not  extend  to  cases 
where  such  words  as  aforesaid  import  if  no  issue  described  in  a  preced- 
ing gift  shall  be  born,  or  if  there  shall  be  no  issue  who  shall  live  to  attain 
the  age  or  otherwise  answer  the  description  required  for  obtaining  a 
vested  estate  by  a  preceding  gift  to  such  issue."  The  32d  and  33d 
as  to  lapse  are  also  material. 

r*t54l  *"Underthe  29th  section,"  says  Mr.  Jarman,  "coupled  with 
^  -^  the  preceding  section,  which  makes  a  devise  confer  an  estate  in 
fee  without  words  of  inheritance,  it  will  generally  happen,  in  cases  in 
which  according  to  the  old  law  the  prior  devisee  would  have  been  tenant 
in  tail  by  the  effect  of  words  devising  over  the  property  on  the  failure  of 
his  issue,  that  he  will,  under  the  new  rule  of  construction,  take  an  estate 
in  fee  simple,  subject  to  an  executory  devise  in  the  event  of  his  dying 
without  leaving  issue  at  his  death  ;  and  this  no  doubt  was  the  effect  con- 
templated  and  designed  by  the  legislature"  {d). 

(a)  Forth  v.  Chapman,  I  P.  W.  663 ;  Lord  (6)  V.  twpro,  vol.  i.  p.  475. 

Eldon,  Crooke  v.  De  VandtM,  9  Yes.  203 ;  and  (c)  I  Vict.  c.  26  (1837),  supra^  voL  i.  p.  473. 

the  other  cases  cited  in  the  note  to  Jithimon  (d)  Jarraan  on  Wills,  i.  496-7  ;  and  see  pp. 

V.  Hutchinton^  3  P.  W.  261,  last  ed.;  and  see  498-9,  as  to  the  advantages  and  disadvantages 

Hayes,  Introd.  to  Conv.  i.  p.  399.  of  the  new  enacimenta. 
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Where  the  gift  is  expressly  to  the  parent  /or  life^  and  if  he  shall  die 
without  issue,  or  without  children  (which  must  now  be  construed  living 
at  his  death),  then  over,  this  will  not  it  seems  give  to  the  children,  if  any 
liviog  at  the  death,  an  estate  by  implication,  inasmuch  as  such  a  gift  in 
express  terms,  as  to  the  dying  without  issue,  before  the  passing  of  the 
act,  would  not  have  raised  such  a  gift  to  the  issue  as  purchasers  by  im- 
plication {a);  nor  can  the  gift  over  take  effect  as  there  are  issue  living; 
so  that  the  property,  after  the  life  estate,  is  undisposed  of,  contrary  per- 
haps to  the  intention  of  the  legislature,  as  well  as  of  the  testator:  but 
the  court  will,  no  doubt,  endeavor  to  raise  an  implied  gift  to  the  chil- 
dren upon  any  circumstances  showing  such  an  intention  (6). 

As  to  personal  estate,  the  new  rule  will  change  a  bequest  to  A. 
aod  if  he  shall  die  without  issue  over  to  B.,  from  an  absolute  interest  in 
A.  iato  a  bequest  to  A.  of  the  whole  interest,  defeasible  by  an  executory 
bequest  over  to  B.,  to  take  effect  in  the  event  of  A.'s  death  without  issue 
then  living  (c). 

As  regards  the  exceptions  in  the  29th  section,  I  beg  to  refer  the  reader 
to  the  third  book  of  Mr.  Prior's  able  Treatise,  which  has  been  so  often 
quoted  (J). 

When  issue  is  used  as  a  word  of  purchase  in  a  bequest  of  personal 
estate  directly  or  in  trust,  it  has  always  been  considered  as  synonymous 
to,  and  the  same  as  descendants ;  and  whoever  can  make  himself  out  a 
descendant  of  the  person  to  whose  issue  the  bequest  is  made  at  the  period 
of  distribution,  has  a  right  to  be  considered  as  a  persona  designata  in 
that  bequest;  and  if  the  words  "equally  to  be  divided"  or  *some  r»icc-» 
equivalent  expressions  be  not  added,  all  will  take  per  capita  ^s^  ^ 
joint  tenants  (e) :  intention  is  required  for  limiting  the  sense  of  the  word 
"issue"  to  children  (/),  Where  there  is  a  gift  to  a  person  amounting  to 
a  gift  for  life  only,  and  after  his  death  to  the  issue  of  his  body  begotten 
or  to  be  begotten^  these  words  will  include  all  descendants,  and  they  will 
take  vested  interests  on  their  birth,  and  all  will  take  per  capita  (g);  it 
may  be,  however,  that  on  the  words  of  the  will,  children,  or  issue  substi- 
tuted for  them,  must  be  living  at  a  particular  time  in  order  to  take  (A). 

In  a  devise  of  real  estate  to  the  issue  of  a  person  in  the  same  terms  as 
those  which  have  been  held  to  constitute  them  purchasers  subject  to  the 

(a)  Greene  ▼.  Ward,  1  Rusa.  264-5;  Bodem  (J)  Ltigh  ▼.  Norbury,  13  Yes.  340 ;  Cook  v. 
^.Lfrd  Gahpay,  2  Ed.  298;  and  see  CcarUr  Cook,  2  Yern.  545;  see  Garratt  ▼.  CockereU, 
T.  Bmtall, 2  Beav.  558.  1  Y.  &  Coll.  C.  C.  500;  Pruen  v.  Osbormy  11 

(b)  Ex  parte  Bogeri,  2  Mad.  449,  454-5-  Sim.  137;  Lyon  v.  Coward,  15  Sim.  287 ;  and 
S;  Ferard  r.  Griffin,  2  Keen,  621;  and  see  2  Jarman,  36-7. 

Hayes,  Introd.  to  Convey.  401 ;  though  it  is  (g)  Evans  ▼.  Jonet,  2  Coll.  524;  Head  v. 

said  >*  erery  implied  intent  must  be  fVee  from  RaniaU,  viL  Jur.  299. 

<)oQbt,'*  1  Bro.  284.  As  to  where  children  take  together  with 

(c)  Hayes,  Introdaction  to  Convey,  i.  401 ;  their  parents,  per  capita,  and  where  in  a  gift 
the  ftudent  should  carefully  read  this  chapter;  to  a  person  and  his  children,  he  having 
^'  voL  i  p.  475.  children,  the  children  have  been  held  to  take 

(<0  P- 190  et  mq.,  and  see  2  Jarm.  414.  in   remainder,  see  irUer  oL  8  Beavan,  218 : 

(<)  Lord  Alvanley,  Davetqiort  v.  Hanhury,  where  he  has  no  children,  see  JUcui  v.  WiUis, 

3  Ves.  258-9 ;  BtdUr  v.  StraUon,  3  Bro.  367 ;  1  Coll.  87. 

anl  see  Dalzdl  v.  Welch,  2  Sim.  319,  case  of  (h)   See  Maegregor  v.  Macgregor,  2   Coll. 

a  power  coupled  with  a  trust;  and  Lyon  v.  199. 

Coward,  M  infra. 
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prior  life  estate  in  gifts  of  personal  estate,  the  word  "  issue"  would  pro- 
bably receive  the  same  construction  as  in  the  case  of  a  like  bequest  of 
personal  estate,  that  is,  the  issue  would  take  per  capita ;  if  there  are 
words  constituting  the  issue  purchasers,  as  tenants  in  common,  they  will 
clearly  take  as  such,  though  following  a  limitation  for  life  in  the  parent 
(a).  It  is  true,  as  Mr.  Jarman  observes,  that  the  word  **  issue,"  when 
preceded  by  an  estate  for  life  in  the  ancestor,  is  frequently,  as  we  have 
seen  in  this  chapter,  construed  as  synonymous  with  *'  heirs  of  the  body," 
and  as  such  conferring  an  estate  tail,  on  the  ground  that  this  is  the  only 
mode  in  which  the  testator's  bounty  can  be  made  to  reach  the  whole 
class  of  descendants,  born  and  unborn  ;  and  the  same  reasoning  applies, 
to  a  certain  extent,  in  the  case  now  under  consideration  ;  but  the  case 
of  Cook  V.  Cook  (6) — where  it  was  held  that,  under  a  devise  to  the 
issue  of  J.  S.,  who  had  a  daughter  then  living  and  afterwards  a  son,  the 
children  and  grandchildren,  if  any,  would  take  concurrently  an  estate 
for  life — is  a  direct  adjudication  in  favor  of  the  same  construction  being 
applied  in  gifts  of  real  as  well  as  personal  estate  (c). 


r*l  ^1  *Section  II. — As  to  the  common  Direction  in  Wills  and  Marriage 
^        ^      Articles^  that  Personal  Chattels  shall  go  according  to  the  Lim- 
itations of  Real  Estate, 

Strict  Construction  of  mch  a  Direction  in  general  Tsrms  wiU  generally  defeat  ike 
Intention. 
Gower  v,  Grosvenor,  before  Lord  Hdrdwicke, 
Yaughan  r.  Burslem,  before  Lord  Thurlow, 
Lord  Eldon*s  Observations  on  Gower  r.  Grosvenor,  in  Duke  of  Newcastle  r. 

Countess  of  Lincoln. 
Carr  t>.  Lord  Errol,  before  Sir  W.  Grant, 
Present  State  of  the  Law  upon  the  Authorities  (and  see  Rowland  v.  Morgan,  6  Hare, 
463;  xxiii.  Jur.  33;  2  PhilUps,  767-771). 


It  often  happens  that  personal  chattels  are  directed  by  wills  and  ar- 
ticles to  go  in  the  same  manner  as  the  real  estate,  or  as  '^  heir-looms" 
(the  meaning  of  which  is  that  they  are  to  go  with  the  family  estate),  so 
far  as  the  rules  of  law  and  equity  will  permit. 

In  accurately  penned  wills  and  settlements  clauses  are  introduced  to 
keep  the  property  in  trustees  for  such  a  period  as  shall  not  infringe  the 
rule  against  perpetuities  {d)y  so  that  no  tenant  in  tail  shall  be  entitled  to 
it  until  he  shall  have  attained  21  ;  but  many  devises  still  continue  to  be 
made,  through  ignorance  or  haste,  in  general  terms.  A  strict  construc- 
tion of  a  clause  so  penned  will,  in  most  cases,  defeat  the  intention,  by 
g;iving  an  absolute  interest  in  the  personalty  before  an  absolute  interest 
m  the  realty,  or  the  right  to  acquire  such  absolute  interest,  is  obtained  ; 
and  accordingly,  attempts  have  been  made  to  induce  the  court  to  treat 

(a)  Mogg  Y.  Mogg,  1  Mer.  658, 689.    The  the  28ih   sect,  of  the   New  WilU  Act  (t. 

words  '*  without    survivorship"  were   there  supra)^  they  would  take  in  fee. 
added;  and  see  AthUy  v.  JlMty^  6  Sim.  35S,         (c)  Jarman  on  Wills,  ii.  34-d. 
case  of  a  devise  to  children;  the  words  "for        {d)  As  to  which,  see  Wart  y,  PolkiH  11 

want  of  such  issue"  were  held  to  create  cross  Ves.  257 ;   Lord  SouUuwipton  y.  MarqmM  of 

remainders  by  implication,  ib.  363.  Herlfordy  2  Yes.  &  B.  54,  63-64;  Ihbtimm  v. 

(6)  2   Vern.  545.     Under  the  law  as  it  Jbbeison,  10  Sim.  495,  4  My.  &  Cr.  infra^  aod 

then  stood,  they  took  for  life  only ;  now,  under  see  Butler's  note  (1),  z.  Co.  Lilt.  290  b. 
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such  directions  as  executory,  and  to  mould  them  according  to  the 
supposed  intention,  keeping  the  real  and  personal  estate  together  as  long 
as  the  rules  of  law  will  allow  and  the  different  natures  of  the  two  kinds 
of  property  will  permit,  and  controlling  what  would  be  the  effect  of  the 
legal  operation  of  the  words  (a),  as  regards  the  right  which  the  tenant  in 
tail  would,  without  such  control,  acquire  at  his  birth  (6). 

*In  Gower  v.  Grosvenor^  the  testator  devised  his  real  estates  in  r,^  f. --. 
strict  settlement,  and  then  stated  his  will  to  be  that  his  books,  *■  -' 
plate,  &c.  "  should  go  as  heir-looms,  as  far  as  they  could  by  law,"  to 
the  heirs  male  of  his  family  successively,  as  his  real  estate  was  before 
settled.  Lord  Hardwicke,  though,  according  to  Lord  Eldon,  it  was  not 
a  decision  (c),  expressed  a  strong  opinion  that  these  words  were  directory 
only  (J),  and  that,  by  the  known  forms  of  conveyancing,  the  personal 
property  might  have  been  given  to  the  parent  for  life,  then  to  the  first 
son  and  the  heirs  of  bis  body,  and  if  he  should  die  without  issue  before  21 
(thus  avoiding  an  infringement  of  the  rule  against  perpetuities),  with 
remainder  over.  "There  are,''  said  his  lordship,  "no  express  words  of 
devise;  it  was  only  said  *ray  mind  and  will  is  that  my  library,'  &c. 
^ihallgo^^  &c.  ^  as  far  aSj'*  &c. ;  it  is  the  most  reasonable,  natural,  and 
satisfactory  course,  to  understand  this  clause,  where  no  express  gift  is 
made,  as  a  directory  clause  to  the  executors:  when  a  man  makes  use  of 
words  of  this  kind,  he  does  not  make  the  limitation  himself,  but  leaves 
it  to  the  law  to  do  it  for  him"  (e). 

In  the  case  of  Vaughan  v.  Burslem  [f)^  Lord  Thurlow  evidently  did 
not  agree  in  thinking  that  such  words  were  directory,  so  as  to  constitute 
a  directory  trust;  and  it  would,  he  said,  "be  ^pedantic'  to  say  that 
Gower  V.  Grosvenor  turned  on  the  words  *  as  far  as  the  law  allows'  {g) ; 
for  they  are  explained  by  the  different  natures  of  real  and  personal 
estate" (A);  and  his  lordship  decided,  in  that  case,  where  the  devise 
was  that  the  plate,  &c.,  "  should  go  as  heir-looms  with  his  real  estate,  and 
be  held  and  enjoyed  by  the  person  or  persons  who  should  for  the  time 
being,  by  virtue  of  his  will,  be  entitled  to  his  real  estate,  as  far  as  the 
rules  of  law  and  equity  would  permit;"  that  the  plate,  &c.,  so  given 
vested  in  the  first  tenant  in  tail  at  his  birth :  however,  he  did  not  ex- 
pressly  decide  against  Lord  Hardwicke's  opinion  in  Gower  v.  Grosvenor^ 
for  he  relied  upon  the  particular  words  "to  go  to  the  person  entitled, 
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(a)  Goieer  t.  Growmor^  5  Mad.  338 :  Traf'  MayDard's  case,  where  he  wrote  in  the  mar- 

fird  T.  Trajford,  3  Atk.  347,  was  decided  on  gin  valeat  quaiUwn  valere  poteU^  and  the  Lord 

the  testator's  express  directions  (see  12  Yes.  Chancellor  inserted  trustees  to  preserve  con- 

235).  tingent  remainders.   Lord  Hardwicke  said,  in 

(6)  FclUy  T.  BumeUf  1  Bro.  270 ;  Taylor  v.  such  sort  of  cases  the  court  must  take  notice 

BmiU^  2  Mod.  289,  and  Trafford  v.  Trafford^  of  the  known  and  common  course  of  convey- 

•M  mp^  are  considered  not  to  be  authorities  ancing,  as  part  of  the  /ow,  Barnardist.  63 ;  Sir 

in  rei^utl  to  the  role  of  perpetuities  as  affect-  Jos.  JekyU  (Stanley  v.  Leigh^  2  P.  W.  689), 

iog  sodi  limitations,  as  the  point  was  over*  and  subsequent  judges,  have  used  expressions 

kioked,  or  not  noticed  in  either  of  those  cases,  to  the  same  effect. 
See,  as  to  the  last,  Lord  Eldon's  Observations,        (/)  3  Bro.  101 ;  and  see  3  Ves.  396. 
12  Ves.  233.  (g)  These  words,  as  the  Vice-Chancel  lor  of 

(c)  See  12  Yes.  231.  England   remarked  in  Ibbetaon  v.  Ibbetson^ 

(a)  5  Mad.  349;  and  see  Duke  of  Bridge-  10  Simons,  514,  are  very  important  as  re- 

tM2er  V.  Egerton,  2  Yes.  121 ;  12  Yes.  231.  gards  the  application  of  the  doctrine  of  per- 

(e)  Gower   v.  Grotvenor^  5   Mad.   347-9,  petuities  to  such  a  bequest,  v.  infra, 
350;  8,  C.  Barnardist.  54;  and  see  12  Ves.         {h)  3  Bro.  106. 
225;  and  his  lordship   referred  to  Serjeant 
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&c.  as  constituting  a  direct  gift  to  the  tenant  in  tail  when  his  title 
accrued  (a). 

r*1  f^R^  *^^^  ^^^^  ^f  Gower  v.  Grosvenor  was  afterwards  pointedly 
'■  ■*  relied  upon  in  the  case  of  the  Duke  of  Jfewcastle  v.  Coufitess  of 
Lincoln  {b)f  after  mentioned.  Lord  Eldon  appears  to  have  approved  of 
and  adopted  Lord  Hardwicke's  construction,  that  these  words  were 
directory  only,  and  he  approved  of  the  principle  laid  down  by  Lord 
Hardwicke  (c),  but  he  intimated,  referring  to  the  cases  before  Lord  Thur- 
low,  above  adverted  to,  that  it  had  not  been  abided  by  {d) ;  and  he  added, 
**that  though  the  case  before  the  House  arose  upon  articles  and  not  a 
will,  he  should  have  decided  the  case  upon  the  authority  of  Vaughan  v. 
Burslem^^  (e) ;  treating  that  case  therefore  as  one  of  a  directory  trust. 

In  Carr  v.  Lord  Errol^  Sir  W.  Carr,  by  will,  directed  that  all  his 
plate,  &c.,  at  his  mansion-honse  at  Edal,  should  remain  there  as  heir- 
looms, and  devised  the  same  to  trustees,  in  trust,  to  permit  the  same  to 
gOy  together  with  the  mansion-house,  to  such  person  or  persons  as  should 
from  time  to  time,  under  his  will,  become  entitled  to  it,  ''for  so  long 
time  as  the  rules  of  law  and  equity  would  permit;"  and  he  desired  that 
an  inventory  should  be  taken  by  his  executors.  Sir  Wm.  Grant  con- 
sidered that  this  case  was  governed  by  Foley  v.  Bumell  and  Vaughan  v. 
Burslem  (f) ;  the  only  difference  was  the  interposition  of  trustees,  which 
he  thought  made  no  difference ;  and  being  of  opinion,  contrary  to  the 
opinion  of  Lord  Hardwicke  in  Gower  v,  Grosvenorj  that,  even  in  the 
case  before  him,  there  was  nothing  executory,  he  held  that  the  first 
tenant  in  tail  took  the  property  at  his  birth  (g).  It  is  remarkable  that 
r*1 5Q1  '^l^l^o^g^  I^rd  Hardwicke's  observations  in  Gower  v.  Grosvenor 
*-'       -I  must  have  been  present  to  the  minds  of  the  counsel  and  the 

(a)  Ibid,  p.  106.    Lord  Cowper  decided  ▼.  iJac.  &  W.  574)^  and  professing  to  proceed 

Ruhardi  v.  Lady  Bergavenwy,  2  Vernon,  324,  upon  OMdhonty  only,  it  was  so  far  eomtitleid 

and  Sir  W.  Grant  the  case  of  Brownker  y.  that  his  lordship  should  have   held  that  the 

Bagot^  19  Ves.  581,  partly  on  a  similar  ground,  case  before  the  House  should  be  decided  in 

In  the  case  of  Foley  v.  Bumdl,  1  Bro.  274,  the  same  manner  as  Vaughan  y.  Bunkm  (that 

originally  decided  by  Lord  Thurlow,  which  being  treated  also  as  a  case  of  directory  trust), 

was  re-heard  before  Lord  Rosslyn  and  the  and  consequently  that  the  decree  should  have 

other  Lords  Commissioners,  t6.  p.  283,  and  been  in  favor  of  the  appellants;  but  if  this 

was  affirmed   in  the  House  of  Lords,  the  is  a  correct  view  of  Lord  Eldon^s  judgment, 

bequest  was  held  not  to  be  directory  merely  it  is  difficult  to  understand  why  he  should 

(ib,  285,  but  see  12  Yes.  225,  234)  ;  the  spe-  have  followed  Lord  Thurlow's  decision,which 

cial  words  relied  upon  by  Lord  Hardwicke  proceeded  on  the  absence  of  anything  di- 

were  not  introduced,  which,  however.  Lord  rectory,  rather  than  Lord  Hardwicke's  and 

Thurlow,  in  Vaughan  v.  Burtlemy  considered  Loyd  Rosslyn*s. 

to  be  immaterial ;  it  was  held  in  that  case  that         It  is  to  be  observed  that  the  question  here 

the  personal  estate  vested  in  the  first  tenant  does  not  arise  between  the  parents  and  the 

in  tail  at  his  birth.  issue,  in  respect  of  which  in  articles  the  dis- 

(6)  12  Ves.  223,  v.  infra,  p.  159.  tinction  between  the  construction  of  wills  and 

(c)  Ibid.  230-1.  articles  is  settled  (v.  ntpra^  pp.  136-7),  but 

(d)  Ibid.  231.  virtually  between  the  issue  themselves,  where 

(e)  Ibid.  p.  236.  From  this  it  would  ap-  the  distinction  would  not  apply,  unless  io- 
pear  that  his  lordship  considered  that  case,  directly;  see  3  Ves.  394. 

equally  as  the  one  before  the  House,  as  a        (f)  Lord  Manners  also  followed   these 

case  of  directory  trust ;  and  holding  as  he  did,  cases  in  Stratford  v.  Powell^  1  Ball  &  &  26. 
and  as  it  is  presumed   it  must  now  be  held         (g)  14  Ves.  486-7 ;   and  in  BrtHenber  v. 

(v.  nipra,  p.  137),  that  there  ought  to  be  no  dif*  Bagot,  19  Ves.  580,  Sir   W.  Grant  said  it 

ference  in  the  execution  of  a  directory  trust  made  no  difference  as  to  the  right  of  the 

created  by  will  and  of  a  covenant  in  marriage  tenant  in  tail,  whether  he  was  so  oonstiioted 

articles  in  such  a  case  (v.  12  Ves.  227-30  et  by  express  words  or  by  implication. 
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judge,  being  so  pointedly  referred  to  in  Vaughan  v.  Bursleniy  they  were 
not  in  any  way  adverted  to  in  that  case  in  the  argument  or  judgment. 

A  similar  provision  in  marriage  articles  ailerwards  came  for  decision 
before  Lord  Rosslyn.  In  that  case,  the  first  tenant  in  tail  had  died  in  his 
infancy;  his  personal  representatives  claimed  the  property.  Lord  Ross- 
lyn had  decided  Foley  v.  Bumell  (mentioned  above],  on  the  rehearing, 
and  he  would  evidently  have  decided  the  case  before  him  in  conformity 
idth  Lord  Thurlow's  decision  in  Vaughan  v.  Burslem^  had  it  been  the 
case  of  a  will  (a) ;  but  as  it  was  a  case  which  arose  upon  articles,  which 
therefore  let  in  the  rule  of  construction  applied  to  directory  trusts,  but 
which  he  thought  would  not  have  been  let  in  on  the  same  words  in  a  will, 
he  decided  that  the  first  tenant  in  tail,  who  had  died  in  his  infancy,  had 
not  become  entitled  to  the  property ;  and  he  declared  that  the  settlement 
should  be  so  framed  as  that  no  tenant  in  tail  should  become  entitled  to 
the  absolute  property  unless  he  should  attain  21,  or  die  under  that  age 
leaving  issue  (&).  An  appeal  from  this  decree  was  presented  by  the  per- 
sonal representatives  of  the^r^^  tenant  in  tail,  to  the  House  of  Lords, 
and  the  subject  was  much  discussed,  as  has  already  been  mentioned : 
Lord  Eldon,  in  a  subsequent  case,  intimated  that  the  decision  of  the 
House  did  not  afiect  the  general  question ;  but  as  the  Lords  declared 
that  the  second  tenant  in  tail,  who  was  then  living  and  had  attained  21, 
was  entitled  to  the  property,  Lord  Rosslyn's  decree  seems  to  have  been 
affirmed  in  eflect  (c). 

In  this  state  of  the  authorities  it  may  perhaps  be  considered  as  settled 
that  a  provision  in  the  words  of  Gower  v.  Grosvenor  will,  in  tlie  case  of 
awilly  be  considered,  contrary  to  Lord  Hard wicke's  opinion  countenanced 
by  Lord  Eldon,  as  an  executed  trust ;  and  consequently  that  the  first 
tenant  in  tail  will  become  absolutely  entitled  to  the  personal  estate  on 
his  birth,  so  that  it  will  pass  on  his  death,  even  the  hour  of  his  birth,  to 
his  personal  representatives,  away  from  the  estate :  but  that  in  the  case 
of  a  gift  by  will  with  a  clear  direction  to  settle  the  property  so  that  it 
pay  go  with  the  real  estate  so  far  as  the  rules  of  law  will  permit ;  and 
in  the  case  of  articles  containing  similar  provisions  ;  the  absolute  interest 
will  be  construed  to  vest  in  the  first  tenant  in  tail  who  attains  21,  or  who 
dies  under  21,  leaving  issue  inheritable  *to  the  entail;  in  which  r*i/^ni 
latter  case  also  of  course  the  two  descriptions  of  property  will  be  *■  -■ 
severed:  the  court  is  not,  it  has  been  said,  to  do  for  a  testator  all  that 
can  be  done  by  law,  but  no  more  than  what  he  has  intended  to  be  done, 
and  according  to  the  common  acceptation  of  the  words  [d). 

(a)  3  Yes.  394.  had  been  carried  to  the  utmost  extent  of  what 

{h)  Dukt  ofNewcattle  v.  Countoi  oflAncohif  the  law  might  do ;  however,  in  Ware  ▼.  Poi- 

3  Yes.  394,  397*8.  kitt,  11  Yes.  280,  Lord  Eldon  said,  «  Where 

(c)  IS  Yes.  553,  ef  v.  2  Jarm.  508,  ted  qu,  anytliing  is  left  to  the  court  to  do,  the  court 

(a)  Lord  Roeslyn,  Duke  of  Newcastle  v.  have  said  they  will  do  more  than  the  testator 

Ccmnteu  of  Lmooln^  3  Yes.  394,  recognized  5  has   diredid"     See,  in   addition,  Fordyce  v. 

Mf.  &Cr.  28.    Lord  Tburlow  said  (1  Bro.  Ford,  2  Yes.  J.  539.     Of  settling  estates  to 

105)  he  knew  no  case  where  the  conveyance  go  with  a  title,  see  the  cases  «up.  p.  143. 
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ADDITIONAL  NOTE,  I.— .Supra,  pp.  145, 149, 150, 151. 

The  judpnent  of  Sir  Thomas  Plumer,  in  the  case  of  Lyon  y.  Mitchell  (1  Mad. 
467),  is  80  important  in  reference  to  the  subject  of  this  Chapter,  that  I  have  set  it 
ont  at  some  length.  The  case  arose  on  a  ^ft  of  residuary  personal  estate,  mixed 
with  proceeds  of  real  estate,  "to  be  divided  equally  amongst  his  sons,  John, 
Edmund,  Benjamin,  and  George,  and  such  son  or  sons  as  his  wife  should  or  might 
be  enceinte  of  at  the  time  of  his  (the  testator's)  death,  or  at  any  time  daring  his 
life  (if  born  alive),  share  and  share  alike,  as  tenants  in  common,  and  to  the  issue 
of  their  several  and  respective  bodies ;  but  in  case  of  the  death  of  any  or  either  of 
them  without  issue  lawfully  begotten,  living  at  the  time  of  his  or  their  respeetice 
deaths f  then  the  part  or  share  of  him  or  them  so  dying  should  go  to  the  survivors 
and  survivor  equally,  share  and  share  alike,  and  to  the  issue  of  their  several  and 
respective  bodies." 

The  testator  left  the  four  sons  and  two  daughters  surviving. 

George  died  intestate  and  unmarried  and  without  issue  (uie  remainder  over  on 
his  death,  the  Vice-chancellor  held  to  be  good,  pp.  470-2) ;  the  plaintiff,  Benjanun, 
was  his  administrator. 

John  died,  leaving  a  son,  who  died  under  age ;  E.  P.  Lynn  was  their  representa- 
tive. 

Benjamin  died  intestate,  leaving  two  sons,  John  and  George — ^both  dead ;  the 
plaintiff  was  their  administratrix. 

Edmund,  the  only  one  living,  was  a  defendant. 

The  plaintiff  (administratrix  of  George  and  Benjamin  and  their  children)  claimed 
one-third  of  the  property,  insisting  the  issue  took  as  purchasers. 

Two  considerations,  said  his  honor,  are  to  be  adverted  to: — 

1.  The  effect  of  the  will  in  favor  of  the  four  sons. 

2.  The  effect  of  the  gift  over ; 

the  duration  and  extent  of  the  prior  estate,  supposing  the  contingency  on  which  it 
is  to  go  over  does  not  take  place,  is  a  perfectly  distinct  question. 

The  words  **  share  and  share  alike,  &c.,  immediately  follow  the  persons  named 
to  take,  before  the  words  relating  to  issue ;  the  four  sons  are  therefore  to  take  sb 
tenants  in  common,  and  all  that  follows  is  only  to  express  by  words  of  limitation 
the  quantum  of  interest  they  are  to  take. 

The  four  sons,  when  the  will  was  made,  had  no  issue ;  if  therefore  the  bequest 
io  the  issue  of  the  sons  is  by  ufords  of  purchase,  it  is  in  favor  of  persons  not 
r*l6l1  ®^^^^^^S  >  *^^  ^^® J  were  words  of  limitation,  it  is,  in  the  natural  order  of 
^  -'  things  to  give  it  in  the  manner  stated,  to  regulate  the  quantum  of  interest 
intended  to  be  given  to  the  four  sons. 

The  word  "  issue"  is  generally  used  in  a  will  as  a  word  of  limitation;  it  may  be 
tued  as  a  word  of  purchase  if  such  appears  to  be  the  intention. 

The  V ice-Chancellor  then  points  out  the  inconveniences  that  would  result  (owing 
to  the  comprehensive  nature  of  the  word  "issue,"  usuUy  including  all  descendants) 
from  the  issue  taking  in  common  with  their  parents,  or  by  way  of  remainder  by 
purchase,  p.  474  (and  see  Gibbs  v.  Tait,  8  Sim.  134). 

The  Y ice-Chancellor  then  states  the  general  rule,  that  what  words  will  give  an 
estate  tail  in  realtv,  will  give  the  absolute  interest  in  personalty.  The  words  in 
this  will  would,  if  applied  to  real  property,  have  given  an  estate  tail  to  the  four 
sons.  *'Is  there,"  he  said,  "any  apparent  intention  in  this  testator  that  the  words 
should  not  have  the  effect  of  passing  absolute  interests  ?" 

This  is  not  the  case  of  a  chattel  real,  if  any  distinction  in  that  respect  could 
arise ;  it  is  the  case  of  mere  personalty.  It  is  not  the  case  cf  giving  the  property 
to  four  persons yor  life:  there  are  no  words  that  import  an  intent  that  they  snoul!! 
take  it  only  for  life :  it  is  not  an  implied  estate  tail — it  is  an  express  estate  tail.  P. 
475.  It  is  not  given  by  a  settlement  but  by  a  will,  and  at  a  time  when  no  issue  of 
the  sons  was  living, 

The  Vice-Chancellor  then  referred  for  the  general  doctrines  to  Feame,  Con.  K. 
463,  and  to  Scale  v.  Scale,  Prec.  Chan.  421 ;  Butterfeld  v.  Butterjield,  1  Yes.  133, 
154 ;  Daw  or  Tothill  v.  Pitt,  1  Mad.  488  (where  the  dividends  of  personal  estate 
were  given  to  the  testator's  daughters/or  life,  and  after  her  death  to  the  heirs  male 
of  her  body,  and  for  want  of  such  issue  over ;  and  it  was  held  that  the  whole 
vested  absolutely  in  the  daughter,  confirmed  by  the  House  of  Lords ;  a  leading 
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decision,  p.  477);  Chandless  v.  Price,  3  Ves.  99,  more  fully  13  Ves.  479;  Brouncker 
T.Bagotji  Meriy.  271:  the  cases  establish,  said  his  honor,  that  even  in  so  unfavora- 
ble a  case  as  an  implied  estate  tail  the  rule  will  prevail. 

It  bad  been  argued  that  because  the  executory  bequest  over  was  on  death  with- 
oat  issue  living  at  the  death,  the  bequest  over  was  good,  and  had  the  effect  of 
showing  that  "  issue"  was  meant  as  a  word  of  purchase ;  but  his  honor  did  not 
eoDour  in  that,  or  see  how  it  necessarily  followed  that,  because  the  estate  was  to 
go  over  in  the  event  of  the  party  dying  without  children,  supposing  "issue"  were 
to  be  so  construed,  if  he  had  children  he  was  not  to  have  the  absolute  interest  in 
it;  the  two  propositions  were  separate  and  distinct :  it  is  competent  to  a  testator 
to  say,  If  my  sons  leave  children  they  shall  have  the  absolute  property ;  if  anj  one 
of  them  has  not^  I  give  his  share  over :  you  must  look  at  the  words  as  applied  to 
each  event  Pp.  479-80. 

It  is  materifu,  continued  the  learned  judge  (p.  480),  to  advert  to  the  vital  principle 
on  which  an  executory  devise  depends ;  it  is  not  to  take  effect  like  a  remainder, 
expectant  on  the  regular  determination  of  the  prior  estate ;  if  it  were  so,  then 
certainly  the  remainder  taking  effect  would  regulate  the  quantum  of  the  first 
estate;  but  the  very  principle  of  executory  bequests  is,  that  a  contingency,  if  pro- 
perly limited,  is  to  arise,  the  effect  of  which  is  to  defeat  the  prior  estate—to  raise 
a  new  use :  the  prior  estate  being  absolute  in  one  event,  does  not  at  all  prevent  its 
going  over  in  another  event.  The  validity  and  extent  of  the  first  estate  is  to  be 
governed  by  the  words  that  give  it,  and  not  by  the  words  of  limitation  over,  unless 
where  they  bear  upon  and  unite  with  and  tend  to  affect  the  construction  of  the 
prior  words,  and  which  in  many  cases  may  enable  us  to  come  to  a  conclusion 
respecting  it  (aa  in  Lampley  v.  BUnoer,  *S  Atk.  398).  If  the  bequest  had  r^igoi 
been  to  the  son  absolutely  and  for  ever,  it  would  not  have  signified  if  it  '-  -I 
were  cut  down  by  a  contingency  (pp.  481-2).  It  certainly  has  the  effect  of  sus- 
pending the  power  of  the  parent  to  dispose  of  the  property  in  his  lifetime  (i.  e, 
otherwise  than  subject  to  tne  contingency) ;  but  that  is  the  effect  of  all  executory 
devises,  notwithstanding  the  estate  is  of  a  nature  that  would  otherwise  give  the 
power  of  alienation. 

The  Vice-Chancellor  then  (p.  483,  d  seq,)  examined  the  several  cases  relied  u|)on 
by  the  plaintiff,  particularly  Peacock  v.  Spoofier,  and  Daffome  v.  Goodman  (vide 
npra,  p.  151,  note  (c)),  founded  upon  it ; — he  distinguished  Lyde  v.  Lyde,  1  T.  R. 
593.  blare  v.  Clare,  Forrest  21,  said  his  honor,  had  been  much  shaken  by  later 
authorities,  besides  it  went  on  the  peculiar  wording  of  the  will ;  it  was  difficult  to 
reconcile  it  with  StaiOey  v.  Leigh,  2  P.  W.  686  (1),  (see  12  Ves.  228);  the  Vice- 
Chancellor  also  distinguished  Knight  v.  Ellis,  2  firo.  C.  C.  570  {supra,  p.  147),  but 
seemed  to  doubt  its  authority ;  Read  v.  SneU,  2  Atk.  642,  was  overruled  by  Garth 
T.  Balwin,  2  Ves.  646 ;  as  to  Jacobs  v.  Amyatt,  4  Bro.  542,  and  1  Mad.  376,  note 
(supra,  p.  147),  it  was  determined  on  the  peculiar  language  of  the  will,  and  in 
Doe  V.  Applin,  4  T.  R.  82,  Lord  Kenyon,  on  similar  words,  determined  the  direct 
contrary ;  Wdrman  v.  Seaman,  Finch,  280,  2  Ch.  Ca.  209,  was  not  applicable.  His 
honor  decided  that  the  four  sons  took  an  absolute  interest  in  the  property. 


ADDITIONAL  NOTE,  IL^Supra,  p.  149. 

In  Harris  v.  Davis,  1  Coll.  424,  the  Vice-Chancellor,  K.  Bruce,  said  he  always 
thought  that  if  a  testator  possessed  of  a  specific  personal  chattel,  such  as  plate,  or 
a  chattel  real  liable  to  the  same  considerations,  bequeath  it  to  A.  and  the  heirs  of 

(I)  See  the  diet.  p.  692:  the  point  decided  vested,  is  goo<l ;  Biggins  v.  Dowler,  1  P.  W. 

in  that  case  was,  that  where  there  is  a  gift  of  98,  2  Vern.  600,  2  P.  W.  694;  and  Wood  v. 

a  term  to  one  for  life,  remainder  to  his  first,  Sandert,  ib.  698 ;  and  Sabbarton  v.  Sabbarton, 

&c^son  (i.  e.  in  contingency)  in  tail,  with  a  Forrest.  245,  are  to  the   same  effect;   both 

limitation  over  in  default  of  such  issue  to  the  were  cited  in  Clare  v.  Clare;  et  v.  Murray  v. 

daughters,  and  in  default  of  daugliters  to  a  J^ddenbrook,  4  Russ.  419;  and  as  to  the  point 

third  person  absolutely  for  the  remainder  of  in  Clare  v.  Clare,  see  Sir  W.  Backkurst't  case 

the  term,  the  limitation  over,  in  the  event  of  and  Burgess't  case,  cited  2  P.  W.  692,  ib.  694 ; 

the  tenant  for  life   never   having  a  son  or  but  see  5  Mad.  343,  as  to  these  cases, 
daughter,  so  that  the  estate  never  becomes 
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his  body,  and  in  default  of  such  issue  to  B.,  the  death  of  A.  in  the  testator's  life- 
time without  issue  does  not  enable  B.,  though  suryiving  the  testator,  to  take  under 
the  will,  but  causes  a  lapse ;  nor,  said  his  honor,  am  I  the  only  Judge  of  the  Court 
of  Chancery  by  whom  that  opinion  is  entertained ;  if  Mackiimon  y.  Feack^  2  Keen, 
555,  is  to  be  understood  as  showing  the  Master  of  the  Rolls  not  to  be  of  that 
opinion,  I  must  with  great  deference  respectfully  differ  from  him.  The  beimest, 
said  his  honor,  in  his  yiew,  excluded  the  notion  that  the  testator  meant  that  B.  or 
his  representatiyes  should  take  only  if  A.  should  die  without  leayin^  issue,  or  that 
they  snould  take  in  any  other  way  than  after  the  failure  of  A.'s  issue  wheneyer 
happening.  The  whole  bequest  supposed,  is  in  truth  merely  a  gift  to  A.  absolutely, 
a  gilt  therefore  wholly  failing  by  A/s  death  without  issue  in  the  testator's  lifetime, 
or  by  A.'s  death  in  the  testator's  lifetime,  and  his  honor  did  not  see  that  the 
absence  of  issue  made  any  difference.  The  gift,  it  will  be  obseryed,  is  not  upon 
the  happening  of  one  of  two  altematiye  eyents,  but  on  the  happening  of  one  eyent 
only,  tne  extinction  of  the  heirs  of  the  donee. — See  Lewis  on  Perpet.  371-2. 


[*163]  *CHAPTER  V, 

OP  TRUSTS  FOR  ACCUMULATION.— THE  THELLUSSON  ACT,  ITS  CON- 
STRUCTION AND  OPERATION.^OP  MAINTENANCE  OUT  OF  RENTS 
OR  INTEREST  DIRECTED  TO  BE  ACCUMULATED,  AND  INCIDEN- 
TALLY OF  MAINTENANCE  OUT  OF  DEFERRED  AND  CONTINGENT 
LEGACIES.— LIABILITIES  OF  TRUSTEES  UNDER  TRUST  TO  ACCUMU- 
LATE. 

First  Appearance  ofTrustsfor  Accumulation  commensurate  with  Executory  Devise. 
Thellusson  r.  n  oodford — Extent  and  Limits  of  Accumulation^  as  established  bff 
that  Case—Limited  by  Thellusson  Act,  39  <:^  40  Oeo.  HI.  c.  98. 
Mr.  Harffrav^s  Observations  on  3d  and  4ih  Clauses  of  1st  Section. 
Testator  only  entitled  to  take  one  of  the  several  Periods  of  Accumulation. 
Some  Uncertainty  as  to  the  ^th  Description  of  Accumulation. 
Haley  v.  Bannister,  before  Sir  J.  Leach. 
Ellis  V.  Maxwell — Lord  LangdaJe. 
Observations  on  4th  Period  of  Accumulation. 

Question  whether  the  Operation  of  the  Act  is  confined  to  Cases  of  express  Direction  to 
Accumulate. 

General  Rules  of  Court  of  Chancery  in  regard  to  the  Devolution  of  Interest  and 

Rents  accruing  on  Deferred  and  Contingent  QifU. 
As  to  Personal  Estate. 
Reasoning  of  Lord  TaXbot  and  Lord  Edrdwiche,  in  Strudholme  v.  Hodgson,  tn 

note. 
As  to  Real  Estate. 

**  When"  Devisee  shcdl  attain  21,  or  the  like,  does  not  prevent  Vesting. 
Real  and  Personal  Estate  mixed  up  in  same  Clause. 

Question  whether  Accumulation  of  Interest  and  Rents,  directed  by  the  Court  roAer 
than  the  Settlor,  are  within  the  Scope  of  the  Act. 
Shaw  V.  Rhodes — Case  of  Charge. 
M'Donald  v.  Bryce,  before  Lord  LangdaU. 
Authority  of  this  Case  disputed  in  Elbome  v.  Goode,  before  Vtce- Chancellor 
of  England. 
Eyre  t?.  Marsden,  before  Lord  Langdale, 

Corporation  of  Bridgenorth  v.  Collins,  before  Vtce-Chancellor  of  England. 
Observations  on  these  Cases. 
Of  the  Operation  of  the  Statute  to  accelerate  Possession. 

Provision  which  transgresses  or  may  transgress  Boundary  of  Remoteness  toid 
altogether. 
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Lord  Southampton  r.  Marquis  of  Hertford — Example  where  MnoriHes  are 
taken, 
Hhutfir  AeenmulaHon  only  void  for  Excess. 
TnuUwidin  Creation. 

Th  Operation  of  the  Act  Juu  been  confined  to  its  Purpose. 
Difference  in  the  Provisions  of  Mortmain  Act  and  Thelhisson  Act. 
*Thdl/us9on  Act  gives  Statutable  Title  to  Heir  at  Law  or  Residuary  Devisees,  r«i  ^41 

Dwdionfor  Maintenance  and  Advancement  good. 

DirwHon  to  accumulate  a  vested  Legacy  after  Legtxtee  has  attained  21. 

Gaieral  Rule  cts  between  Tenant  for  Life  and  Remainder-man^ — where  there  is  a 

Direction  to  invest  in  Land,  the  intermediate  Interest  to  be  accumulated. 
Doctrine  of  the  Court  of  Chancery  as  to  giving  Maintenance  out  of  the  Fund  directed 

to  be  accumulated,  and  out  of  Contingent  Legacies  generally. 
Ryle  08  to  giving  Maintenance  out  of  a  Legacy,  though  Contingent,  ^gioen  by  a  Parent 

or  Person  in  loco  parentis. 
I^resumption  on  which  the  Rule  is  founded. 
Maintenance  allowed  when  Legacy  vested. 
Leading  Cases  as  to  Maintenance  out  of  Contingent  Legacies,  stc^ted. 

Fairman  v.  Green,  before  Sir  W.  Grant. 

Brrat  v.  Barlow,  before  Lord  Eldon. 

Greenwell  v.  Greenwell. 
Where  each  of  several  Legatees  has  an  equal  Chance  of  taking  by  Survivorship,  dbc. 
et  contra. 

Ex  parte  Eebble,  before  Lord  Eldon. 

Marshall  v.  Holloway. 

Halej  V.  Bannister,  Sir  J.  Lesch. 

Kime  v.  Welfitt,  Vice-chancellor  of  England. 

Turner  v.  Tamer,  ibid. 

OanmnfT  v.  Flower,  ibid. 
LMUties  of  Trustee  wh^  there  is  an  Express  TruH  to  accumulate. 

It  was  shortly  before  the  end  of  the  eighteenth  century  that  avowed 
ud  express  trusts  for  accumulation  commensurate  with  executory  devise 
made  their  appearance,  though  before  Mr.  Thellusson's  experiment,  no 
attempt  spears  to  have  been  made  to  take  more  than  one  life,  or  at  most 
two  lives  and  a  minority  (a).  That  experiment  was  successful,  and  in 
the  suit  which  it  gave  rise  to  {ThellussanY.  TToocf/brd)  it  was  decided 
that  accumulatioQ  might  lawfully  endure,  by  force  of  the  testator's 
direction  alone,  during  the  life  of  the  survivor  out  of  nine  (b)  specified 
persons  in  esse  at  the  death  of  the  testator;  and  that  the  beneficial  owner- 
ship of  the  accumulations,  and  of  the  estates  out  of  which  they  had 
issued,  might  be  postponed  for  the  full  period  of  a  valid  executory  devise, 
^*  (c)  so  long  as  any  one  person,  or  the  survivor  out  of  any  number  of 
specified  persons  in  esse  at  the  execution  of  the  deed  (if  the  trust  was 
created  by  an  instrument  inter  *vivos)y  or  at  the  death  of  the  rtigr-i 
testator  (if  created  by  will),  should  continue  alive,  and  for  a  *■  ■' 
fcrther  contingent  period  of  gestation,  in  reference  to  the  infancy  of  some 
person  in  ventre  sa  mere^  followed  by  a  term  of  twenty-one  years  {d) :  if 
the  parent  be,  as  he  may  be,  in  ventre  sa  mere  at  the  death  of  the  testator, 
a  doable  period  of  gestation  may  be  gained— one  at  the  commencement, 

(a)  Hargrave  on  Aoeumulatiou,  p.  57 ;  Jar-  estate ;  that  would  be  within  the  line  of  a  per- 
aian  on  WiUs,  i.  265.  petuity."     RobvMon  v.  Hardcattle,  2  Bro.  30 ; 

(b)  Lord  Thurlow,  as  Lord  Eldon  observed  and  see  Low  v.  Burron  /  Lord  Talbot,  3  P.  W. 
OD  the  heahog  of  this  cause  in  the  House  of  264. 

I-owU  (11  Ves.  146),  said,  "A  man  may  ap-        (f)  V.  n^a,  vol.  i.  p.  487. 

pcint  one  hundred  or  a  thousand  trustees,  and        {d)  Lord  Eldon,  Thelhuton  v.  Woodford,  1 1 

that  the  survivor  of  them  shall  appoint  a  life    Yes.  150 ;  Jarm.  L  223. 
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the  other  at  the  end ;  in  fact,  for  the  purposes  of  the  rule,  a  child  in 
ventre  sa  mere  is  considered  as  a  living  person  (a). 

Shortly  after  the  original  decree  in  Thellusson  v.  Woodford  had  been 
pronounced,  namely,  28th  July,  1800,  the  act  of  the  39  &  40  Geo.  III. 
c.  98,  was  passed,  commonly  called  the  "Thellusson  Act."  That  act, 
after  reciting  that  it  is  expedient  that  all  dispositions  of  real  or  personal 
estates,  whereby  the  profits  or  produce  thereof  are  directed  to  be  accumo- 
lated,  and  the  beneficial  enjoyment  thereof  is  postponed,  shall  be  made 
subject  to  the  restrictions  thereinafter  contained,  enacts,  by  Section  I. ; 
that  no  person  or  persons  shall,  after  the  passing  of  that  act,  by  any  deed, 
surrender,  will,  codicil,  or  otherwise  howsoever,  settle  or  dispose  of  any 
real  or  personal  property  so  and  in  such  manner  that  the  rents,  issues^ 
profits  or  produce  thereof  shall  be  wholly  or  partially  accumulated  for 
any  longer  term  than 

1.  The  life  or  lives  of  any  such  grantor  or  grantors,  settlor  or  set- 
tlors; or, 

2.  The  term  of  twenty-one  years  from  the  death  of  any  such  grantor, 
settlor,  devisor,  or  testator;  or, 

3.  During  the  minority  or  respective  minorities  of  any  person  or  per- 
sons who  shall  be  living  or  in  ventre  sa  mere  at  the  time  of  the  death  of 
such  grantor,  &c. ;  or, 

4.  During  the  minority  or  respective  minorities  on/y,  of  any  person  or 
persons  who  under  the  uses  or  trusts  of  the  deed,  surrender,  will  or  other 
assurance  directing  such  accumulations,  would,  for  the  time  being,  if  of 
full  age,  be  entitled  unto  the  rents,  issues,  and  profits,  or  the  interest, 
dividends,  or  annual  produce  so  directed  to  be  accumulated  (&):  and  in 
every  case  where  any  accumulation  shall  be  directed  otherwise  than  as 
aforesaid,  such  directions  shall  be  null  and  void ;  and  the  rents,  &c.,  and 
produce  of  such  property  so  directed  to  be  accumulated,  shall,  so  long  as 
the  same  shall  be  directed  to  be  accumulated  contrary  to  the  provisions 

r»lfifil  ^^  ^^^^  ^^^'  S°  ^^  ^^^  ^^  'received  by  such  person  or  persons  as 
'-  ^  would  have  been  entitled  thereto,  if  such  accumulation  had  not 
been  directed. 

By  Sect.  11.  it  is  provided  that  nothing  in  that  act  contained  shall  ex- 
tend, 1st,  to  any  provision  for  payment  of  debts  (c)  of  any  grantor,  settlor, 
or  devisor,  or  other  person  or  persons;  or,  2d,  to  any  provision  for 
raising  (d)  portions  for  any  child  or  children  of  any  grantor,  settlor,  or 
devisor,  or  any  child  or  children  of  any  person  taking  any  interest  (e) 
under  such  conveyance,  settlement,  or  devise;  or,  3d,  to  any  direction 
touching  the  produce  of  timber  or  wood  {/)  upon  any  lands  or  tenements; 
but  that  all  such  provisions  and  directions  shall  and  may  be  made  and 

(a)  See  the  case  (a.  d.  1799).  4  Ves.  313;         (e)  Ab  to  what  amount  of  interest  is  soffi- 

Lawrence,  J.  319;  Buller,  J.  331 ;  Lord  Al-  cient  to  satisfy  this  provision  of  the  act  see 

vanley;  Lord  Loughborough,  341.     S.  C.  in  the  judgment  in  Shavf  v.  JUioda,  5  Cl.  k 

the  House  of  Lords  (1805),  11  Ves.  133,  144,  Finell.    121;    Lord    Lyndhurst    and    Lord 

where  the  unanimous  opinion  of  the  judges  Brougham  seem  to  have  thought,  cx>ntnir7  to 

is  set  out,  pp.  146,  150,  Lord  Eldon.  Mr.   Justice   Bosanqoet's    opinion,    that   the 

(6)  See  Jarman  on  Wills,  i.  267-9,  as  to  smallest  interest  was  sufficient:  all  the  anther 

this  clause.  riiies  on  the  subject  of  these  exceptions  are 

(c)  See Bateman  v.  Hotchkin,  xi.  Jurist,  809.  collected  by  Mr.  Hargrave,  183-208. 

(d)  Not  adding  to ;  see  Hargrave  on  Ac-  (/)  See  Lord  Dorchuttr  v.  EffinskamL,  3 
cum.  pp.  199,  200;  Eyre  v.  Marsdm,  2  Keen,    Beav.  180,  in  note. 

p.  504. 
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given  as  if  the  act  had  not  been  passed.  By  Sect.  III.  it  is  provided  that 
the  act  shall  not  extend  to  any  disposition  respecting  heritable  property 
in  Scotland;  and  by  Sect.  IV.  that  the  act  shall  not  affect  wills  made 
before  the  passing  of  the  act,  unless  the  testator  shall  have  been  living 
and  of  sound  mind  for  twelve  naonths  after  the  passing  of  the  act  (a) ;  the 
recitals  will  be  adverted  to  in  a  subsequent  page  of  this  chapter. 

The  fourth  clause  of  the  first  section,  as  Mr.  Hargrave  has  observed  (6), 
differs  from  the  third  in  this,  that  it  does  not  require  that  the  minor  se- 
lected should  be  in  existence  at  the  death  of  the  settlor  or  donor,  while 
a  minor  to  be  selected  under  the  third  clause,  must,  at  the  death  of  the 
settlor,  be  either  born  or  in  ventre  sa  mere :  and  the  addition  of  the  word 
«0Bly"  in  this  clause,  as  Mr.  Smith  (c)  observes,  would  seem  to  indicate 
that  it  was  intended  to  prevent  an  accumulation  during  a  life  or  lives  in 
bein?,  in  addition  to  the  period  of  the  minority  of  an  unborn  person,  for 
which  time  it  was  allowable  to  accumulate  before  the  statute,  and  to 
restrict  it  to  the  minority  of  an  unborn  person ;  but,  as  will  be  presently 
mentioned,  the  decisions  appear  to  have  introduced  a  further  restriction 
CD  the  operation  of  this  clause.  The  fourth  clause  also  differs  from  the 
third  in  this,  that  the  minor  selected  under  the  fourth  clause  must  be  a 
person  who,  if  of  full  age,  would  be  entitled,  under  the  limitations  in  the 
same  settlement  ^contained,  to  the  income  so  directed  to  be  r«|g7i 
accamulated;  while  a  minor  under  the  third  clause  is  not  re-  '-  -' 
quired  to  have  any  beneficial  interest  whatever. 

It  is  considered  that  the  true  construction  of  the  act  is,  that  the  testa- 
tor or  settlor  is  only  at  liberty  to  take  one  of  the  several  periods  of  accu- 
mulation {d).  A  direction  simply  to  set  apart  the  dividends,  with  a  view 
to  postponed  enjoyment,  is  equally  an  accumulation  as  a  direction  that 
they  shall  be  laid  out  so  as  to  make  compound  interest ;  and  if  it  be  in 
the  forni  of  a  charge  it  will  be  equally  within  the  act,  if  on  the  true  con- 
struction it  requires  accumulation  (e).  If  the  direction  to  accumulate 
begins  to  take  effect  at  a  period  subsequent  to  the  testator's  death,  in 
ordinary  cases  the  twenty-one  years  begins  to  run  not  from  that  period, 
but  from  the  testator's  death  {/). 

As  to  the  construction  of  the  fourth  clause  the  decisions  do  not  appear 
to  be  very  satisfactory.  In  the  case  of  Haley  v.  Bannister  {g)  the  tes- 
tator, by  a  codicil,  had  directed  that  two  sums  of  stock  should  be  pur- 
chased in  the  names  of  his  executors,  and  that  they  should  receive  and 
invest  the  dividends,  so  as  to  accumulate  until  one  of  the  children,  born 
and  to  be  born,  of  his  daughter  Amelia  Haley,  should  attain  21  ;  and 
upon  that  event  the  trustees  were  to  transfer  the  stock  and  the  accumu- 

(a)  I  have  had  freqoent  recourse  to  the  155-6-7,  160-1-2;   S.    C.   nom.   Evaru  r. 

▼ery  clear  and  weU-arranged  Treatise  of  Mr.  Hiilierj  5  Cl.  &  Fin.  128;   and   see  Lewin, 

Hargrave  on   this  act;    and  to  Jarman   on  113,  as  to  the  principles  to  be  deduced  from 

Wills,  vol.  i.  264,  et  ttq.;  and  Lewis  on  Per-  this  case, 

petnities,  chap,  xxviii.  p.  592.  (/)  Webb  v.  Webby  2  Beav.  495-6 ;  there 

{b)  P.  119.  the   question   was   whether   the   case   was 

(c)  View  of  Executory  Interests,  §  738  h.  within  the  2d  clause  of  sect,  2  of  the  act,  as 

(d)  See  Jarman  on  Wills,  i.  266-7 ;  but  to  which  see  Bacon  v.  Proctor^  T.  &  Russ.  31 ; 
»e  Hargr.  139-141.  Shaw  v.  RkodeSj  1  M.  &  Cr.  159. 

(e)  Longdan  v.  Smiion,  12  Ves.  295,  stated  (g)  4  Mad.  275 ;  see  Mr.  Jarman's  stric- 
tH/ro,  in  note;  Shaw  v.  Bhodei,  i  My.  &  Cr.  tures  on  this  case,  L  p.  268. 
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latiODS  to  the  grandchildren  then  living,  and  if  bnt  one  to  that  one ; 
there  was  a  readaaiy  gift  of  the  testator's  persona]  estate.  It  was  con- 
tended, on  the  aathority  of  (hifflths  t.  Vere^  and  Longdan  v,  Simson^ 
that  the  accamalations,  directed  by  the  will,  were  contrary  to  the  statute, 
80  Car  as  it  gave  the  accomolations  to  a  child  onbom  at  21,  in  case  of  the 
deaths  of  all  the  elder  children  before  attaining  that  age :  what,  if  any- 
thing, was  said  to  the  contrary  is  not  stated,  so  that  whether  the  fourth 
danse  was  biooght  to  the  attention  of  the  coort  does  not  appear.  Sir 
John  Leach  laid  down,  broadly,  **  The  statute  prevents  an  accumulation 
during  the  minority  of  an  unborn  child,  but  as  to  the  principal  the  law 
remains  as  before  the  statute.  The  excess  of  accumulation  prohibited 
by  the  statute  will  form  part  of  the  residue"  (a). 

r*1681  *'^  ^^^  ^  observed  that  under  the  words  of  the  will  the 
^  ^  grandchildren  would  hare  been  aUitled  to  the  interest  so  di- 
rected to  be  accumulated,  if  the  eldest  had  been  ofJuU  age ;  so  that 
primd  fodey  the  case  appears  to  have  been  within  the  fourth  clause 
stated  above.  As  to  the  cases  cited,  Griffiths  t.  Vtre  (6)  was  clearly 
not  within  the  fourth  clause ;  and  though  in  Longdan  v.  Smsan  (c)  the 
terms  of  the  direction  for  accumulation  and  the  gift  of  the  corpus  were 
in  substance  similar  to  those  in  Haley  t.  Bannister^  the  fourth  clause 
was  not  adverted  to  in  the  argument  or  judgment ;  and  all  that  was 
decided  was,  that  the  accumulation  was  good  for  twenty-one  years  from 
the  testator's  death. 

This  case  was  followed  by  Ellis  t.  Maxwell  (d),  before  Lord  Lang- 
dale.  In  that  case  there  was  a  direction  for  accumulation  of  the  surplus 
interest  of  a  trust  fund,  until  the  youngest  of  aU  the  children  of  the  tes- 
tator's son  and  daughter  should  attain  21 ;  and  the  corpus  and  accumu- 
lations were  given  to  such  grandchildren,  exclusive  of  an  eldest  son,  to 
be  vested  at  21,  or  marriage,  but  payable  and  transmissible  only  on  the 
death  of  the  survivor  of  his  two  children,  though  maintenance  was 
allowed  for  all  the  grandchildren  out  of  their  presumptive  shares ;  the 
testator's  widow  was  appointed  residuary  legatee.  Neither  of  the  testa- 
tor's children  in  that  case  had  any  child  at  the  testator's  death,  but  the 
daughter  was  enceinte  of  a  son,  afterwards  born,  who,  as  an  eldest  son, 
was  not  within  the  trust,  except  for  maintenance  ;  and  the  daughter  had 
afterwards  other  children. 

It  was  contended,  on  the  part  of  the  residuary  legatee,  that  this  was 
in  effect  a  trust  for  accumulation  during  the  lives  of  the  son  and  daugh- 
ter and  the  survivor,  and  not  an  accumulation  within  the  fourth  clause 
of  the  first  section,  and  therefore  the  excess  beyond  21  years,  or  the 
minority  of  the  eldest  son  in  ventre  sa  mere  of  the  daughter,  was  void  by 
the  statute.  It  was  contended,  on  the  part  of  the  grandchildren,  that  it 
was  in  effect  a  trust  for  accumulation,  within  the  fourth  clause.  It  was 
held  by  Lord  Langdale  that  all  the  grandchildren  took  vested  interests 

(a)  Sir  J.  Leach,  Haiof  ▼.  BammisUr^  4  Mad.  children  ;  on  their  attaining  21  the  whole  to 

278.  be  divided  between  them  equally. 

(6)  9  Yea.  127.  (d)  Reponed,  Lewin  on  Trusts,  p.  714, 

(•)   12  Ves.  2'J5,  298.     In  this  ca?e  lega-  and  3  Beavan,  5S7;  see  p.  09G  (the  reports 

cies  were  given  to  unborn  children  (strangers)  do  not  materially  vary),  stated  ty  Mr.  Har- 

with  a  direction  for  investment  till  21,  the  grave,  §  103. 

iniere»t  to  be  applied  for  the  educatiou  of  ilie 
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ai  21,  notwithstanding  the  deferred  payment ;  so  that  in  this  case  each 
grandchild  on  coming  oi  full  age^  viz.,  at  21,  would  have  been  entitled 
to  an  equal  share  of  the  interest,  *Iiable  to  be  diminished  in  r^i/^oi 
amount  by  the  birth  of  after-born  children.  On  the  question,  as  ^  -' 
to  the  validity  of  the  trust  for  accumulation.  Lord  Langdale  held,  that 
the  accumulation  from  the  time  the  eldest  grandson  attained  21  was 
void,  and  went  to  the  residuary  legatee.  In  regard  to  the  construction 
of  the  fourth  clause  of  the  first  section,  his  lordship  (after  observing  upon 
the  acknowledged  difficulty  of  attributing  a  distinct  and  efficient  mean- 
ing to  all  the  words  of  the  act),  said,  '^  If  the  accumulation  is  permitted 
OHly  during  the  minority  of  a  person  entitled  under  the  uses  of  the  will, 
and  no  time  is  to  be  allowed^  either  before  the  minority  commences,  or 
n^Ur  it  has  ceased,  it  does  not  seem  that  anything  is  added  to  the  per- 
mission to  accumulate  during  the  minority  of  a  person  living  at  the  death 
of  the  testator ;  but  taking  the  words  as  they  are,  they  do  not  appear 
to  permit  accumulation  during  a  minority,  and  any  time  to  elapse  be- 
tween the  death  of  the  testator  and  the  commencement  of  the  minority, 
or  in  favor  of  any  person  who  would  not,  for  the  time  being,  if  of  full 
age,  be  entitled  to  the  annual  produce  of  the  fund :  and  accordingly,  in 
the  case  of  Longdon  v.  Simson  (a),  where  an  accumulation  was  in- 
tended to  be  made  until  unborn  children  attained  21,  Sir  W.  Grant 
decreed  an  accumulation  for  twenty-one  years  only ;  and  in  Haley 
V.  BanmsteTj  Sir  J.  Leach  expressed  his  opinion  to  be,  that  the  statute 
prevents  an  accumulation  during  the  minority  of  an  unborn  child." 
Those  cases,  said  his  lordship,  prevented  him  from  considering,  on  the 
construction  of  the  act,  whether  the  accumulation  would  be  lawful  during 
the  minority  of  any  grandchildren  born  after  the  death  of  the  testator : 
80  that  this  case  seems  to  have  been  decided  on  the  supposition  that  Sir 
J.  Leach  had  conclusively  put  a  construction  on  tfie  fourth  clause. 
These  cases,  as  they  have  not  yet  been  disturbed,  must  be  considered  as 
having  settled  the  construction  in  cases  where  the  direction  is  to  accu- 
malate  during  the  minority  of  one  or  more  of  a  class  of  unborn  children, 
though  that  circumstance  is  not  adverted  to  in  anyone  of  the  cases;  the 
dry  simple  case  of  a  gift  to  an  unborn  child  of  a  person  in  esse^  with  a 
direction  for  accumulation  of  the  interest  of  the  property  so  given,  to 
commence  from  the  birth  of  such  child,  and  to  continue  during  his  mi- 
nority, and  then  a  gift  of  such  accumulations  to  the  legatee  or  to  some 
one  else,  has,  it  seems,  yet  to  be  decided  upon.  Mr.  Jarman,  I  would 
observe,  considers  (6)  that  the  effect  of  Sir  John  Leach's  decision,  above 
'referred  to,  is  to  make  the  clause  of  the  act  allowing  the  fourth  r^i^n-i 
period  for  accumulation  to  amount  only  to  a  mere  saving  of  the  ^  ^ 
role  of  law,  which  accumulates  the  income  of  minors,  or  rather  of  the 
surplus  income,  after  providing  for  maintenance. 

Possibly  a  question  may  arise  as  to  the  power  of  the  donor  to  dispose 
of  the  accumulations  which  are  permitted  by  the  fourth  clause,  away 

(a)  Supra,  p.  168,  n.  (c).    In  ManhaU  v.  Hargrave   observes,   the   accumulation   was 

flb&ieay,  2  Swanst.  432,  and  the  other  similar  expressly  directed  to  continue  until  the  death 

cases,  the  fourth  clause  could  not  be  adverted  of  the  survivor  of  the  testator's  three  chil- 

to.  dren,  so  that  afler   the   youngest  grandchild 

(6)  See  this  subject  discussed,  Hargrave,  attained  2 1  it  was  no  longer  an  accumulaUoQ 

pp.  124-134.    In  ICyre  y.  Manden^  as  Mr.  during  minority. 
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lations  to  the  grandchildren  then  living,  and  if  bnt  one  to  that  one ; 
there  was  a  residuary  gift  of  the  testator's  personal  estate.  It  was  con- 
tended, on  the  authority  of  Griffiths  \.  Vere^  and  Longdon  t.  Smson^ 
that  the  accumulations,  directed  by  the  will,  were  contrary  to  the  statute, 
80  far  as  it  gave  the  accumulations  to  a  child  unborn  at  21,  in  case  of  the 
deaths  of  all  the  elder  children  before  attaining  that  age :  what,  if  any- 
thing, was  said  to  the  contrary  is  not  stated,  so  that  whether  the  fouith 
clause  was  brought  to  the  attention  of  the  court  does  not  appear.  Sir 
John  Leach  laid  down,  broadly,  *^  The  statute  prevents  an  accumulation 
during  the  minority  of  an  unborn  child,  but  as  to  the  principal  the  law 
remains  as  before  the  statute.  The  excess  of  accumulation  prohibited 
by  the  statute  will  form  part  of  the  residue"  (a). 

r*1f>R1  *^^  ^^"  ^^  observed  that  under  the  words  of  the  will  the 
*■  ^  grandchildren  would  have  been  entitled  to  the  interest  so  di- 
rected to  be  accumulated,  if  the  eldest  had  been  of  full  age;  so  that 
primd  Jacie^  the  case  appears  to  have  been  within  the  fourth  clause 
stated  above.  As  to  the  cases  cited,  Griffiths  v.  Vere  (6)  was  clearly 
not  within  the  fourth  clause  ;  and  though  in  Longdon  v.  Simson  (c)  the 
terms  of  the  direction  for  accumulation  and  the  gift  of  the  corpus  were 
in  substance  similar  to  those  in  Haley  v.  Bannister,  the  fourth  clause 
was  not  adverted  to  in  the  argument  or  judgment ;  and  all  that  was 
decided  was,  that  the  accumulation  was  good  for  twenty-one  years  from 
the  testator's  death. 

This  case  was  followed  by  EUis  v.  Maxwell  (d),  before  Lord  Lang- 
dale.  In  that  case  there  was  a  direction  for  accumulation  of  the  surplus 
interest  of  a  trust  fund,  until  the  youngest  of  all  the  children  of  the  tes- 
tator's son  and  daughter  should  attain  21 ;  and  the  corpus  and  accumu- 
lations were  given  to  such  grandchildren,  exclusive  of  an  eldest  son,  to 
be  vested  at  21,  or  marriage,  hyii  payable  and  transmissible  only  on  the 
death  of  the  survivor  of  bis  two  children,  though  maintenance  was 
allowed  for  all  the  grandchildren  out  of  their  presumptive  shares ;  the 
testator's  widow  was  appointed  residuary  legatee.  Neither  of  the  testa- 
tor's children  in  that  case  had  any  child  at  the  testator's  death,  but  the 
daughter  was  enceinte  of  a  son,  afterwards  born,  who,  as  an  eldest  son, 
was  not  within  the  trust,  except  for  maintenance  ;  and  the  daughter  had 
afterwards  other  children. 

It  was  contended,  on  the  part  of  the  residuary  legatee,  that  this  was 
in  effect  a  trust  for  accumulation  during  the  lives  of  the  son  and  daugh- 
ter and  the  survivor,  and  not  an  accumulation  within  the  fourth  clause 
of  the  first  section,  and  therefore  the  excess  beyond  21  years,  or  the 
minority  of  the  eldest  son  in  ventre  sa  mere  of  the  daughter,  was  void  by 
the  statute.  It  was  contended,  on  the  part  of  the  grandchildren,  that  it 
was  in  effect  a  trust  for  accumulation,  within  the  fourth  clause.  It  was 
held  by  Lord  Langdale  that  all  the  grandchildren  took  vested  interests 

(a)  Sir  J. hetLch^HaUyv,  Bannittvr^  4  Mtid,  children;  on  their  attaining  21  the  whole  to 
978.  be  divided  between  them  equaUy. 

(b)  0  Vei.  127.  (d)  Reponed,  Lewin  on  Trusts,  p.  714, 
(•>)   12  Vei.  205,  298.     In  this  cane  lega-     and  3  Bcavan,  587 ;  see  p.  596  (the  repom 

ciei  were  Kivenio  unborn  children  (strangers)     do  not  materially  vary),  staieU  by  Mr.  Hai- 
with  a  diroctioii  for  investment  till  21,  the    grave,  §  103. 
inierodt  to  bo  applied  for  tlie  «ducatiou  of  lUa 
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0^21,  notwithstanding  the  deferred  payment ;  so  that  in  this  case  each 
grandchild  on  coming  oi  full  age^  viz.,  at  21,  would  have  been  entitled 
to  an  equal  share  of  the  interest,  *liable  to  be  diminished  in  r«i/^Qi 
amount  by  the  birth  of  after-born  children.  On  the  question,  as  I-  ^ 
to  the  Talidity  of  the  trust  for  accumulation,  Lord  Langdale  held,  that 
the  accumulation  from  the  time  the  eldest  grandson  attained  21  was 
void,  and  went  to  the  residuary  legatee.  In  regard  to  the  construction 
of  the  fourth  clause  of  the  first  section,  his  lordship  (after  observing  upon 
the  acknowledged  difficulty  of  attributing  a  distinct  and  efficient  mean- 
ing to  all  the  words  of  the  act),  said,  ^^  If  the  accumulation  is  permitted 
oily  during  the  minority  of  a  person  entitled  under  the  uses  of  the  will, 
and  no  time  is  to  be  allowedj  either  before  the  minority  commences,  or 
afkr  it  has  ceased,  it  does  not  seem  that  anything  is  added  to  the  per- 
mission to  accumulate  during  the  minority  of  a  person  living  at  the  death 
of  the  testator  ;  but  taking  the  words  as  they  are,  they  do  not  appear 
to  permit  accumulation  during  a  minority,  and  anytime  to  elapse  be- 
tween the  death  of  the  testator  and  the  commencement  of  the  minority, 
or  in  favor  of  any  person  who  would  not,  for  the  time  being,  if  of  full 
age,  be  entitled  to  the  annual  produce  of  the  fund  :  and  accordingly,  in 
the  case  of  Longdon  v.  Simson  (a),  where  an  accumulation  was  in- 
teoded  to  be  made  until  unborn  children  attained  21,  Sir  W.  Grant 
decreed  an  accumulation  for  twenty-one  years  only ;  and  in  Haley 
T.  Bannister^  Sir  J.  Leach  expressed  his  opinion  to  be,  that  the  statute 
prevents  an  accumulation  during  the  minority  of  an  unborn  child." 
Those  cases,  said  his  lordship,  prevented  him  from  considering,  on  the 
construction  of  the  act,  whether  the  accumulation  would  be  lawful  during 
the  minority  of  any  grandchildren  born  after  the  death  of  the  testator : 
80  that  this  case  seems  to  have  been  decided  on  the  supposition  that  Sir 
J.  Leach  had  conclusively  put  a  construction  on  the  fourth  clause. 
These  cases,  as  they  have  not  yet  been  disturbed,  must  be  considered  as 
having  settled  the  construction  in  cases  where  the  direction  is  to  accu- 
mulate during  the  minority  of  one  or  more  of  a  class  of  unborn  children, 
though  that  circumstance  is  not  adverted  to  in  any  one  of  the  cases ;  the 
dry  simple  case  of  a  gift  to  an  unborn  child  of  a  person  in  esse^  with  a 
direction  for  accumulation  of  the  interest  of  the  property  so  given,  to 
commence  from  the  birth  of  such  child,  and  to  continue  during  his  mi- 
nority, and  then  a  gift  of  such  accumulations  to  the  legatee  or  to  some 
one  else,  has,  it  seems,  yet  to  be  decided  upon.  Mr.  Jarman,  I  would 
observe,  considers  (6)  that  the  effect  of  Sir  John  Leach's  decision,  above 
•referred  to,  is  to  make  the  clause  of  the  act  allowing  the  fourth  r«i7()-i 
period  for  accumulation  to  amount  only  to  a  mere  saving  of  the  '-  ^ 
rule  of  law,  which  accumulates  the  income  of  minors,  or  rather  of  the 
surplus  income,  after  providing  for  maintenance. 

Possibly  a  question  may  anse  as  to  the  power  of  the  donor  to  dispose 
of  the  accumulations  which  are  permitted  by  the  fourth  clause,  away 

(fl)  Stqtra^  p.  168,  n.  (c).  In  ManhaU  v.  Hargrave  observes,  the  accumulation  was 
BoQoway,  2  Swanst  432,  and  the  other  similar  expressly  directed  lo  continue  until  the  death 
cases,  the  fourth  clause  could  not  be  adverted  of  the  survivor  of  the  testator's  three  chil- 
li* dren,  so  that  a(\er   the   youngest  grandchild 

(6)  See  this  subject  discussed,  Hargrave,  attniiied  2 1  it  was  no  longer  an  accumulaUon 

pp.  124-134.    In  JCyre  v.  Mandeny  as  Mr.  during  minority. 
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•As  regards  real  estate. — If  there  be  an  executory  devise  to  take 
effect  only  on  a  future  contingent  event,  as  to  the  first-born  child 
of  a  person  living  who  shall  attain  21,  and  no  direction  is  given  as 
to  the  intermediate  rents:  if  it  be  a  devise  of  a  specific  estate,  the 
intermediate  rents  belong  either  to  the  residuary  devisee,  if  there  be  one, 
or  to  the  heir  at  law  if  there  be  no  residuary  devise  (a) :  so  that,  gene- 
rally speaking,  no  accumulation  will  take  place  on  such  a  devise.  Bat 
if  the  subject  of  the  executory  devise  be  the  residue  of  the  testator's 
real  estate,  then  the  heir  at  law  will  be  excluded,  and  the  rents  and 
profits  will  be  liable  to  be  accumulated  until  the  period  arrives  to 
which  the  vesting  under  such  devise  is  suspended,  equally  as  the  interest 
and  dividends  in  the  case  of  a  contingent  executory  bequest  of  personal 
estate  (6). 

Where  a  testator  mixes  up  real  and  personal  estate  in  an  executory 
gift,  the  intermediate  rents  will  follow  the  interest.  In  Genery  v.  FUz' 
geraldy  the  property  was  partly  real,  partly  personal,  and  partly  such  that 

law ;  but  there  is  a  great  difTerence  between  to  trustees,  and  they  were  to  bold  it  in  trust 

a   particular   distinct  part  of   the   personal  for  Donald  Gordon  until  be  should  have  at- 

estate  (of  which ,  as  above  observed,  a  man  tained  25,  and  the  trustees  were  directed  to 

may  die  intestate)  and  the  whole  residue  of  transfer  the  stock  to  hiro,  when,  and  as  they, 

it;  for,  when  the  whole  is  given,  it  is  a  con-  in  their  discretion,  should  think  proper.     If 

tradiction  in  terms  to  say,  that  any  part  of  the  Donald  Gordon  should  die  before  the  stock 

estate  is  undisposed  of;  the  residue  is  no-  was  transferred  to  him,  the  stock  was  to  sink 

thing  fixed,  but  a  fluctuating  interest,  and  if  into  the  residue,  which  was  given  to  William 

the  personal  estate  is  increased  by  any  event  Forbes.     Sir  William  Grant  held,  that  there 

after  the  death  of  the  testator,  it  is  part  of  the  was  no  gift  to  Donald  Gordon  but  through 

residue,  and  will  pass  as  such,  why  then  not  the  medium   of  the  discretionary  power  of 

the  interest  of  that  residue,  for  that  interest  is  the  trustees,  even  of  the  interest,  and  the 

assets  and  part  of  the  estate,  and,  in  all  dis-  trustees  not  having  exercised  their  power  to 

tributions,  the  time  of  death  vests  the  inte-  transfer,  the  interest  was  directed  to  accamn- 

rests?"  (Greene  v.  Ekitu,  2  Atk.  475.)   <*  The  late  to  go  with  the  capital, 
only  plausible  argument  to  the  contrary,"  said         (a)  See  SUpheiu  v.  StephemM^  Forrest  238, 

Lord  Hardwicke,  "  is  that  drawn  from  real  233,  Amb.  96 ;  in  that  case  the  intermediate 

estates ;  but,"  said  his  lordship,  "  there  are  rents  went  to  the  residuary  devisee ;   so  in 

many  material  differences  between  real  and  Rogen  v.  Gihmm^Knd.  Gihton  v.  iiogers,  Ambl. 

personal  estate  (and  see  Cro.  Jaa  75);  for,  93;  8.  C.  1  Yes.  485,  49U;  Hargr.  §  32,  33. 

in   the  case  of  real  estate,  the  thing  itself  In  Hopkine  v.  HopkmSy  Forrest.  44,  50;  S.  C. 

is   not    disposed  of,   but    descends,   in   the  1   Atk.  581,  597,  1  Ves.  26S,  there  bein^  no 

mean   time,  and  die  heir  has  the   interest  residuary  devisee,  they  went  to  the  heir  at 

till  the  contingency  happens,  and  that  car-  law;  and  see  Elbome  v.  Qoode^  14  Sim.  172; 

ries   the    profits  with  it  (and  see  Mkifwrn  Di#eU  v.  Lh^fftOd^  3  Bli.  N.  S.  260,  330 ;  1 

v.  Turner,  Barnard ist  76;  Studholme  v.  Hodg-  Dow  &  Clark,  N.  S.  268,  295,  316,  which 

99n,  ubi  nq>.) ;  but  personal  estate  does  not  Lord  Eldon  hoped  would  be  "a  leading  case," 

descend  or  go  to  the  next  of  kin,  but  is  vested  ibid, 

in  the  executor ;  and,"  said  Lord  Hardwicke,        (fr)  Rogert  v.  OibaoHy  and  G^mm  v.  Rogers^ 

**  this  is  a  question  as  to  a  trust  of  it,  where  ubi  ntp^  and  Lord  Brougham's  judgment  in 

the  intent  of  the  testator  must  prevail :  an-  Acker$  v.  Phippt^  3  Cl.  &  Finelly,  691^  and 

other  difiference  between  them  is,  that  in  the  699^700;  and  Elbounu  v.  Goodt,  ubi  tup, 
one  case,  the  rents  could  never  become  part         It  has  already  been  observed  that  "  vAtw  a 

of  the  personal  estate,  but  the  profits  of  per-  person  shall  attain  21,  or  the  like,"  does  not 

sonal  estate   are  part  of  the  estate  itself;  import  contingency,  or  prevent  the  vesting  in 

Grtene  v.  Ekim,  2  Atk.  476.     Each  of  these  a  devise  of  real  estate,  where  a  prior  interest, 

learned  judges,  therefore,  held,  that  the  inter-  for   whatever   purpose,  is  given,  extending 

mediate  profits*  formed  part  of  the  residue,  over  the  whole  interval  during  which  the 

and  must  be  accumulated  till  the  contingency  devise  in  question  is  postponed,  supra,  p.  95 ; 

happened ;  of  course,  this  is  without  refer-  Doe  dem.  Cadogan  v.  Ew<u%  7  Adol.  &  £.  663 

ence   to  the   provisions   of  the  Thellusson  et  teq.  and  the  case  itself,  p.  665 ;   and  that 

Act  the  ordinary  conditional  effect  of  **  when"  and 

In  Gordon  v.  RtUherford,  Turn.  &  R.  373,  "if"  may  be  controlled  by  the  context,  even 

376,  a  moiety  of  a  sum  of  stock  was  given  in  a  glA  o£  a  legacy,  nip.  p.  97. 
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the  testator  did  not  seem  to  have  known  whether  it  was  real  or  personal : 
the  testator  made  a  legal  devise  and  bequest  of  the  whole  together,  to 
the  eldest  of  his  three  natural  children  who  should  attain  21,  charged 
with  10,000/.  to  each  of  his  brothers,  if  they  or  either  of  them  should 
attain  21;  Lord  Eldon  held,  on  the  apparent  intention,  affirming  Sir  W. 
Grant's  decree,  that  the  intermediate  rents  of  the  real  estate  should  go 
together  with  the  intermediate  interest  of  the  personal  estate  to  the  lega- 
tees, not  to  the  heir  (a). 

It  had  been  considered,  and  with  great  show  of  reason,  that  the  cases 
had  fully  established  that  trusts  for  accumulation  of  interest  or  r*!^^-! 
•rents  of  property  given  by  way  of  executory  devise  or  bequest,  ^  ■* 
although  directed  by  the  court  rather  than  by  the  settlor  or  testator,  were 
equally  within  the  scope  of  the  act,  as  where  there  was  an  express  direc- 
tion for  accumulation  (6);  however,  this  construction  of  the  act  was 
brought  into  doubt  by  an  opinion  expressed  by  the  Vice-Chancellor,  in 
the  case  of  Shaw  v.  Rhodes^  which  opinion  may  perhaps  receive  some 
support  if  the  statutory  accumulations  are,  as  above  suggested,  at  the 
testator's  disposal.  Lord  Brougham,  in  delivering  his  opinion  in  the 
House  of  Lords,  on  the  Appeal  from  the  Vice-Chancellor's  decision  on 
that  case  (c),  stated  that  his  mind  was  still  very  much  inclined  to  favor 
the  construction  originally  put  upon  the  clause  in  the  will  on  which  alone 
the  question  arose  (d),  by  the  Vice-Chancellor  of  England,  namely,  that 
the  third  clause  of  the  will  merely  created  a  deferred  charge  beyond  the 
scope  of  the  Thellusson  Act, 

The  decision  in  Shaw  v.  Rhodes  has  settled  the  question  as  regards  a 
charge  made  by  a  testator,  but  the  effect  of  the  act  in  reference  to  the 
accumulation,  which  is  made  by  the  rules  of  the  court  only  in  the  case 
of  a  deferred  gift,  has  lately  been  the  subject  of  discussion,  and  the  au- 
thority of  McDonald  v.  Bryce  (e),  one  of  the  cases  above  referred  to,  in 

(a)  GflMryy.^ttegcra/ci,  Jacob,  470.  Lord  should  lire  to  attain  21,  their  executors,  &o.; 
Broogfaam  considered  the  residuary  nature  of  or  if  but  one,  then  to  such  one,  5  Clark  & 
the  gift  in  that  case  as  the  strongest  reason  Finell.  p.  117.  The  word  **  accumulate,"  it 
for  adopting  the  conclusion,  3  Cl.  &  Finell.  will  be  observed,  is  not  to  be  found  in  this 
697;  the  ordinary  rule  would  have  given  the  clause,  though  it  was  in  the  preceding  clauses 
nnts  to  the  heir.  of  the  will;  in  the  event  the  trust  for  accu- 

(b)  See  Hargr.  pp.  76,  85,  86,  90;  and  mulation  (treating  it  as  such)  would  have 
Siaw  v.  Rhodes,  1  My.  &  Cr.  135,  an  abstract  gone  on  for  39  years  after  the  testator's  death, 
of  which  is  set  forth,  p.  77,  §  69;  and  the  19  years  longer  than  is  permitted  by  the 
nme  case  in  the  House  of  Lords,  by  the  name  statute. 

of  Ecant  V.  HiUitr,  5  Clark  &  Finelly,  p.  114  (e)  2  Keen,  276.    In  Shaw  v.  Rhodes,  1 

(1837);   M'Donald   v.   Brya   (1838);   and  My.  &  Cr.  147  (1835),  it  appears  to  have 

Bllit  V.  Maxwell,  1S41,  infra.  been  admitted  that  where  the  testator  has  by 

(e)  Evans  v.  Hdker,  5  Cl.  &  FinelL  p.  128 ;  necessary  inference  directed  an  accumulation, 

1  My.  &  Cr.  139.  or  the  clause,  by  a  sound  construction  of  it, 

(</)  By  the  clause  in  question,  the  testator  requires  that  such  accumulation  should  take 

directed  that  after  the  decease  of  the  survivor  place,  it  will  fall  within  the  act,  though  there 

of  bis  sous  and  daughter,  the  whole  of  his  be  no  express  direction  for  accumulation;  Mr. 

freehold  and  copyhold  estates  should  stand  Justice  Bosanquet  said  that  was  the  true  ex- 

cbarged  for  20  years  with  the  payment  of  position  of  the  act,  pp.  153,  155;  and  Lord 

two  third  parts  of  the  produce  of  those  estates  Cottenham  was  of  the  same  opinion,  pp.  1 60, 

in  equal  shares  of  so  ranch  money  as  would  161 ;  and  they  founded  their  judgments,  which 

in  15  years  make  in  the  whole  30,0002.  which  were  affirmed  in  the  House  of  Lords,  on  that 

soni,  with  the  interest  and  produce  thereof,  construction ;   but  in  that  case  there  was  a 

be  directed  should  be  equally  divided  be-  charge  which  is  stronger  than  a  mere  exo- 

twees  and  among  all  his  grandchildren  who  cutory  bequest,  which  is  the  subject  of  the 


i 
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\frhichtbe  operation  of  the  act  was  assumed  to  be  such  as  is  above  stated, 
has  been  disputed. 

In  that  case  a  residue,  wholly  consisting  of  personalty,  was  g^ven  by 
will  to  Robert  Shawe,  eldest  son  of  Peter  Shawe,  upon  Robert  Shawe 
r*1751  coming  of  age, — and  failing  him,  to  the  next  male  child  of  Peter 
L  J  *Shawe,  in  the  same  manner — failing  male  children  of  Peter 
Shawe,  to  the  daughters  (naming  them)  of  Lewis  M'Pherson:  there  was 
no  express  direction  for  accumulation.  Robert  Shawe  died  an  infant, 
and  Peter  Shawe  had  no  other  son,  but  he  and  his  wife  were  living.  It 
was  assumed  by  all  parties  that  the  accumulation  of  the  income  became 
unlawful  under  the  statute,  on  the  11th  April,  1833,  at  which  time  twen- 
ty-one years  from  the  death  of  the  testator  expired.  The  question  argued 
was  whether  the  income  of  the  residuary  estate,  and  of  the  accumula- 
tions, from  the  period  to  which  accumulation  was  assumed  to  be  limited 
by  the  statute,  until  the  contingency  should  be  determined  by  the  death 
of  Peter  Shawe,  belonged  to  the  daughters  of  M'Pherson,  or  to  the  next 
of  kin  of  the  testator.  It  was  admitted  that  the  contingent  gifl  to  the 
daughters  of  M'Pherson  vested  in  interest,  so  as  to  be  transmissible,  but 
Lord  Langdale  thought  that  as  nothing  in  the  present  state  of  things  was 
given  for  immediate  enjoyment,  the  next  of  kin,  and  not  the  daughters, 
were  entitled  to  the  intermediate  income,  thus  assuming  that  the  act 
applied  to  the  case. 

The  case  on  which  the  authority  of  the  case  last  stated  was  disputed 
was  Elhome  v.  Goode,  before  the  Vice-Chancellor  of  England  (1844)  (a). 
The  case  itself  did  not  in  fact  raise  the  question  now  under  considera- 
tion; there  was  an  express  direction  to  accumulate  during  the  lives  of 
several  annuitants,  that  is,  until  the  period  when  the  persons  to  take  as 
executory  legatees  should  arrive,  and  then  there  was  a  gift  of  the  residue ; 
it  was  held,  according  to  Longdon  v.  SimsoUy  and  Griffith  v.  Vere^  that 
all  the  accumulations  beyond  the  twenty-one  years  were  void,  and  that 
they  should  go  to  the  next  of  kin.  But  the  case  had  been  argued  as  if 
it  had  been  an  executory  bequest  of  a  residue,  and  that  the  only  accu- 
mulation to  be  considered  was  such  as  would  be  made  by  the  course  of 
the  court ;  and  it  was  contended  that,  in  such  a  case,  where  the  accu- 
mulation was  only  incidental  to  the  devise,  the  Thellusson  Act  did  not 
apply,  and  that,  being  a  bequest  of  a  residue,  the  intermediate  rents, 
before  and  after  the  end  of  twenty-one  years,  as  well  as  the  capital  itself, 
would  pass  to  the  residuary  legatees  on  the  residue  becoming  vested, 
just  as  it  would  if  the  act  had  not  passed ;  and  it  was  contended  that 
the  decision  in  WDonald  v.  Bryce  could  not  be  supported,  as  there  was, 
in  that  case,  no  express  trust  for  accumulation :  as  the  question  had  been 
argued,  the  Vice-Chancellor  of  England  delivered  his  opinion  on  the 
point. 

The  Vice-Chancellor  first  stated  the  recital  in  the  act:  "Whereas 
r*l7f)1  *^^  '^  expedient  that  all  dispositions  of  real  or  personal  estate, 
^  -I  whereby  the  profits  and  produce  thereof  are  directed  to  be  accu- 
mulated, and  the  beneficial  enjoyment  thereof  postponed,  should  be  made 
subject  to  the  restrictions  hereinafter  contained ;"  his  honor  then  stated 


Vice^Jhancellor's  observations  in  Elborne  v.         (a)  Elbomt  v.  Goodty  14  Sim.  175-6,  after 

Goodt;   Shaw  v.  Rhodu  was  cited  in  that    Mr.  Hargrave's  treatise. 

case. 
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tbe  enactments  in  the  first  section  of  the  act  {a).     "It  is  observable,'* 
said  his  honor,  "  that  there  is  in  this  section  a  most  copious  use  of  the 
words  direction'  and  ^direct;'  and  it  seems  to  me  that  the  language  of 
the  act  expressly  applies  to  those  cases  only  inhere  there  is  a  direction  to 
accumulate,  and  that  upon  the  face  of  the  statute  it  does  not  apply  to 
the  case  of  a  mere  naked  executory  devise,  for  without  any  direction 
iirom  the  testator,  this  court  would  direct  the  profits  to  be  accumulated." 
His  honor  then  cited  and  adverted  to  the  following  observations  of  Lord 
£ldon,  in  Griffiths  v.  Vere  (6).     "  It  had  been  contended,"  said  his  lord- 
ship,'Hhat  by  analogy  to  the  law  applicable  to  devises  and  bequests, 
which  are  postponed  in  the  enjoyment  to  a  period  beyond  that  to  which 
executory  devises  and  bequests  may  by  law  extend,  the  gift  should  be 
wholly  void."     In  answer  to  this,  Lord  Eldon  observed,  that  the  sort  of 
case  dien  before  him  was  not,  he  believed,  much  in  the  contemplation  of 
the  legislature ;  he  further  added  (c),  "As  to  the  analogy  between  exe- 
cutory devise  and  the  law  to  be  considered  laid  down  by  this  act,  if  the 
act  itself  does  not  prescribe  what  is  to  be  the  efiect  of  the  direction,  the 
analogy  may  be  resorted  to,  in  order  to  determine  the  effect;  but  if  the 
act  has  itself  said  what  is  to  be  the  effect,  you  cannot  upon  analogy  go 
farther  than  to  apply  it  as  far  as  the  directing  words  of  the  act  will 
allow:"  this  passage  appears  to  relate  to  the  question  then  before  Lord 
JQdon,  namely,  whether  the  direction  was  to  be  considered  as  wholly 
void.    In  a  subsequent  passage  {d\  his  lordship,  still  adverting  to  the 
same  question,  says,  "I  doubt  whether  the  present  case  was  thought  of, 
fcr  by  this  will  the  estate  is  given,  not  by  executory  devise,,  but  by  creat- 
ing a  trust  to  pay  the  annual  profits,  and  then  follows  the  trust  for  accu- 
mulation ;"  and  having  decided  the  main  point,  his  lordship  added  («), 
'*The  difficulty  was  put  strongly,  that  supposing  the  life  of  the  husband 
^onld  happen  to  endure  for  more  than  twenty-one  years,  what  is  r«i77i 
to  *become  of  the  profits  accumulated  at  [qu.  from]  the  end  of  '•        ^ 
the  twenty-one  years.     It  is  clear  now  accumulation  may  be  directed  for 
twenty-one  years,  where  an  executory  devise  is  created  as  large  as  here- 
tofore, and  when  therefore  there  may  be  a  very  long  interval.     The  very 
same  difficulty  might  occur  upon  a  will  precisely  in  the  terms  of  the  act 
as  upon  this  will:  for  instance,  suppose  the  testator  had  an  infant  son  a 
year  old,  and  a  brother;  and  that  he  expressly  directed  accumulation  for 
twenty-one  years,  and  subject  to  that  gave  the  estate  to  his  eldest  son; 
and  after  the  decease  of  his  eldest  son,  to  the  eldest  son  of  his  brother: 
suppose  the  will  contained  a  direction  that  the  property  so  accumulated 
under  a  direction  admitted  to  be  legal,  should  go  to  the  person  who, 
under  those  limitations,  was  to  take  the  estate ;  it  is  clear,  though  the 
direction  to  accumulate  is  only  for  twenty-one  years,  yet  under  the  com- 
bined efiect  of  the  direction  and  the  law,  there  might  be  an  accumulation 

(a)  V.  ««pra,p.  168.  period,  and  not  void  altogether,  was  right: 

(6)  The  question  before  Lord  Eldon,  it  is  Lord  Eldon,  as   before  mentioned,  affirmed 

to  be  remembered,  was  this,  namely,  whether  that  decision. 

the  decision  of  Sir  William  Grant,  that  a  tnist         (r)  9  Ves.  1 34.     These  obeerTHtions  are 

lor  accumnlation  during  the  life  of  a  person  quoted  by  the  Vice-Chancellor,  p.  174. 

(in  that  case  tbe  husband  of  a  married  wo-         {d)  P.  135. 

nnm,  to  whom  on  tbe  death  of  her  husband        {e)  P.  1 36,  partly  quoted  by  the  Vice-Chan- 

the  accumulated  fund  was  given)  was  good  cellor  of  England. 

fo  21  yean,  if  the  life  should  exceed  that 
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for  forty  years;  for  if  the  son  lived  till  just  about  the  end  of  the  first 
twenty  years,  and  then  died,  and  the  brother  had  a  son  a  week  old,  and 
by  his  will  he  had  provided  a  maintenance  for  his  own  son,  under  the 
direction  of  the  lawy  that  accumulation,  4000/.  for  instance,  must,  dar- 
ing the  minority  of  that  son,  accumulate  in  this  court.  It  is  clear  then 
he  would  take  the  accumulation  of  forty  years,  though  the  legislature  did 
not  mean  that ;  and  there  would  be  no  difficulty,  consistently  with  the 
principle  which  is  to  result  from  this  decision,  in  deciding  that  whenerer 
it  arises.  I  could  put  many  cases  in  which  the  same  difficulty  would 
occur  if  the  direction  for  accumulation  was  in  the  very  terms  of  this 
will"  (a). 

^'It  is  observed,"  continued  his  honor,  ^Mhat  Lord  Eldon  is  putting 
a  case  totally  distinct  from  the  present,  because  he  is  putting  the  case  of 
a  devise  to  one  party,  with  a  direction  to  accumulate,  and  then  a  simple 
devise  to  another;  and  Lord  Eldon  then  supposes,  that  being  the  case, 
that  the  statute  did  not  at  all  intend  to  interfere  vnth  the  accumulation^ 
which  would  only  be  directed  by  operation  qflaw,^^ 

^^It  struck  me,"  continued  his  honor,  *^on  reading  the  different  cases 
that  have  followed  on  the  subject,  that,  notwithstanding  Lord  LaDgdaie's 
decision,  in  the  case  o{  JW Donald  v.  Bryce^  he  has  himself  given  a  very 
plain  rule  in  the  language  which  is  ascribed  to  him  in  the  case  of  Eyre  ▼. 
Marsden^  where  his  lordship  says,  *  The  statute,  as  it  appears  to  me,  was 
not  intended  to  operate,  and  does  not  operate  to  alter  any  disposition 
made  by  the  testator,  except  his  direction  to  accumulate;  striking  that 
r*1781  ^^^'  every  thing  else  is  left  as  before,  and  all  the  *other  direc- 
^  •'  tions  of  the  will  as  to  the  time  of  payment,  substitution,  or  any 
contingencies,  are  to  take  effect  according  to  the  true  construction  of  the 
will,  unaltered  by  the  effect  of  the  statute;'  he  added,  ^I  think,  therefore, 
that  the  income  which  the  statute  forbids  to  be  accumulated,  must  go  as 
in  case  of  intestacy ' "  (6).  *'  If  you  apply  that  language  to  a  case  in 
which  no  direction  for  accumulation  is  given,  but  there  is  an  executory 
devise;  by  the  operation  of  law,  the  rents  and  profits  intermediately 
accruing  would  be  preserved  by  way  of  accumulation  for  the  person 
ultimately  taking  under  the  executory  devise.  Where  there  is  nothing 
to  strike  out  in  the  way  of  direction,  you  cannot  strike  out  the  direction 
unless  you  strike  out  the  devise,  and  the  direction  therefore  must  be  con- 
sidered as  a  separate  thing  from  the  devise :  and  my  opinion  is,  that  if 
ever  a  case  should  again  arise,  such  as  actually  did  arise  in  JtTDonoU  y. 
Brycey  it  would  deserve  very  serious  consideration,  whether,  considering 
the  language  of  Lord  Langaale  himself,  in  the  case  of  Eyre  v.  Maredenj 
and  the  hypothetical  case  put  by  Lord  Eldon,  in  Griffiths  v.  Vere^  the 
decision  in  McDonald  v.  Bryce  could  be  sustained"  (c). 

(a)  Lord  Eldon,  GriffithM  y.  Vere,  9  Yea.  136.  There  was  in  fact  a  child  etill  liying.     Hii 

(6)  2  Keen,  574.    That  was  a  case  of  an  lordship  said   that  to   direct  that  payments 

express  direction  to  accumulate,  the  accuniu-  should  be  made  to  grandchildren  at  the  end 

lations  to  be  added  to  the  capital  of  the  testa*  of  21  years,  before  the  death  of  the  testator's 

tor's  property  for  the  benefit  of  his  grand*  surviving  child,  as  had  been  contended,  would 

children  living  at  his  decease,  to  be  paid  to  be  to  direct  that  which  the  testator  bad  not 

them  on  the  decease  of  his  youngest  surviv-  directed,  and  to  give  and  defeat  interests  di- 

ing  child ;  and  the  testator  had  provided  that  rectly  contrary  to  his  meaning  and  intentioa: 

during  the  life  of  the  youngest  child  the  vested  then  follows  the  passage  above  cited, 

interest  previously  given  might  be  divested.  (c)  Eibom*  ▼.  Goode,  14  Sim.  174-6* 
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Shortly  afterwards  (12  March,  1847),  the  following  case  came  before 
his  honor:  William  Guest,  by  will,  gave  3300/.  to  the  corporation  of 
Bridgenorth,  upon  trust,  that  they  should  receive  the  dividends,  and 
shoold  pay  various  annuities,  and,  after  the  death  of  the  survivors  of  the 
annuitants,  sell  the  3300/.,  and  pay  the  money  arising  therefrom,  and 
also  the  proceeds  arising  therefrom  in  manner  aforesaid,  and  the  surplus 
of  the  dividends,  after  payment  of  the  annuities,  whilst  they  respectively 
continued  payable,  and  also  the  proceeds  which  should  have  accumulated 
in  respect  thereof,  unto  and  amongst  all  and  every  his  second  cousins  as 
should  be  living  at  the  death  of  the  survivor  of  the  annuitants;  and  if 
there  should  be  any  difficulty  in  the  making  out  of  the  claims  or  other- 
TOe,  the  trust  moneys  and  the  interest  which  should  have  accumulated 
in  respect  thereof,  were  to  be  divided  at  the  end  of  two  years  from  the 
death  of  the  surviving  annuitants,  amongst  those  who  had  made  out  their 
claims;  the  testator  gave  the  residue  of  his  estate  to  James  Baker.  The 
testator  died  in  1812,  the  surviving  ^annuitant  in  1835;  there  r#i-'Qi 
^ere  two  years  of  dividends,  possibly  four,  which,  according  to  *■  '  J 
McDonald  v.  Bryce,  would  have  belonged  to  the  residuary  legatee,  and 
he  claimed  them  accordingly.  The  Vice-Chancellor,  adhering  to  his 
former  opinion,  held,  as  there  was  no  specific  direction  to  accumulate, 
but  only  a  sort  of  passing  incidental  observation  made  as  to  the  possi- 
bility of  there  being  an  accumulation,  that  the  words  of  the  statute  did 
not  apply;  "the  testator  has  not  so  devised  it,"  said  his  honor,  "  as  that 
there  shall  be  accumulations;  ^any  accumulationsMhat  may  happen  to 
be  made  are  the  result  of  a  mere  contingency^  and  not  a  devise  of  the 
testator's,  though  there  is  a  direction  by  the  testator  to  dispose  of  what 
flwy  be  accumulated ;"  that  there  was  an  accumulation  was  a  mere  acci- 
dental circumstance,  the  testator  had  not  directed  it  (a). 

Looking  to  the  prohibitory  part  of  the  first  section  alone  (6),  it  certainly 
does  appear  to  apply  only  to  cases  where  the  accumulation  is  made  by 
reason  of  some  direction  given  by  the  testator,  and  not  to  a  case  where 

(a)  Ccrporation  of  Eridgenofth  y.  Collins^  ing  for  a  century,  the  matter  would  have  re< 

XL  Jurist,  213.     In  this  case,  S/taw  v.  Rkodn^  mained  just  exactly  as  it  was  before;  namely, 

ud  the  same  case  on  appeal,  nom.  Evans  v.  that  out  of  the  accumulated  fund  tlie  house 

•fii&r,  was  not  cited ;  iu  Eibomt  v.  Goodt^  it  would  be  directed  to  be  built  according  to  the 

was.  declared    trust,  and   the   court  would  have 

In  a  late  case,  Lombe  y.  Stoughton  (1841),  dealt  with  the  surplus  of  the  fund  according 
12  Sim.  304,  the  testator  gave  20,000/.  and  to  the  trust  declared  of  that  surplus,  and  con* 
lOOOL  a  year  out  of  the  rents  of  his  estates  sequently  that  neither  the  heir  at  law  nor  next 
which  were  settled,  for  ten  years  to  bis  tros-  of  kin  had  any  interest  whatever  in  the  sub- 
tees,  in  order  that  out  of  that  fund  and  its  ject  His  honor,  by  his  observations  in  the 
wcamalations  they  might  build  a  house,  ac-  course  of  the  argument,  tM.  p.  312,  seems  at 
cording  to  a  plan  to  bo  approved  by  them,  first  to  have  thought  that  the  TheJhisson  Act 
with  the  consent  of  whoever  should  be  tenant  might  apply.  In  adjusting  the  rights  of  the 
fo  life,  and  they  were  to  accumulate  the  in-  parties  in  such  a  case,  it  would  seem  that  the 
taest;  in  the  mean  time  they  were  to  hold  interests  of  the  parties  who  would  have  en* 
the  surplus,  if  any,  on  the  trusts  which  he  joyed  the  house,  if  it  bad  been  built,  would 
W  declared  as  to  his  personal  estate.  It  have  to  be  taken  into  consideration,  as  well 
happened  that  owing  to  various  circnm-  as  the  iniereets  of  those  entitled  to  the  sur- 
stKnoes  the  fund  had  been  accumulated  for  plus;  the  right  of  the  latter  would  probnbly 
more!liHn2l  years;  the  Vice-Chancellor  held  l)e  rrgulated  as  between  those  succeshively 
that  tlie  Thellusfion  Act  did  not  apply  to  the  eniitlcd  by  analogy  to  the  principle  estal> 
case;  he  thought  that  if  from  disputes,  negli-  lished  in  the  case  of  SUwell  v.  Bernard^  6 
gence,  or  inadvertence,  the  fund  had  been  Ves.  620. 
paid  into  court,  and  had  gone  on  accumulat-        (Jti)  V.  tup,  p.  165. 
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the  court  makes  the  accumulation  without  any  direction  on  the  part  of 
the  testator,  and  not  as  a  matter  of  construction  upon  the  will  but  for  the 
sake  of  the  parties  interested;  yet  the  latter  description  of  accumulatioD, 
in  the  case  of  a  postponed  gift,  seems  to  be  equally  within  the  spirit  of 
the  act,  for  thereby  *^the  beneficial  ownership  is  postponed"  (a). 

With  regard  to  the  supposed  case  put  by  Lord  £ldon,  it  can  hardly  be 
compared  to  the  case  of  an  executory  bequest ;  it  is  true  there  may  be 
an  accumulation  for  forty  years,  but  the  accumulation  for  the  first 
r*l801  *^^^°^7  years  is  of  a  quite  different  character  from  that  for  the 
'-  ^  second  twenty  years;  the  accumulations  arising  during  the  first 
interval  are,  if  I  am  right  in  the  opinion  as  to  the  construction  of  the  act 
hazarded  in  a  former  page,  entirely  in  the  testator's  or  settlor's  |>ower  to 
dispose  of  as  he  please ;  those  which  are  made  during  the  second  interval 
are  accumulations  arising  merely  from  the  careful  management  of  the 
infant's  own  property  and  for  his  own  benefit ;  and  if  the  interest  should 
be  required  for  maintenance,  there  will  be  no  accumulation  at  all.  It 
seems  to  be  no  more  than  what  is  constantly  introduced  into  schemes  for 
the  regulation  of  charities,  that  the  surplus  income  shall  be  accumulated 
for  repairs  or  other  incidental  purposes  (&) ;  besides,  if  the  accumulation 
for  the  second  term  should  be  treated  as  an  accumulation  within  the  act, 
as  the  interest  and  profits  during  the  prohibited  interval  are  directed  to 
go  to  the  person  who  would  have  been  entitled  if  such  accumulation  had 
not  been  directed,  it  would  seem  that  the  infant  would  still  be  entitled 
to  them  (c),  and  then  they  must  be  taken  care  of  for  him  just  in  the  same 
way ;  and  in  either  case,  on  his  death,  they  would  pass  as  part  of  his 
personal  estate.  With  regard  to  Lord  Langdale's  observation  in  Eyre  t. 
Marsdeuy  it  appears  to  be  equally  applicable  to  an  executory  devise  as 
to  an  express  direction  for  accumulation,  the  implied  direction  for  accu- 
mulation for  the  interval  which  takes  place  after  the  end  of  twenty-one 
years  may  be  struck  out,  and  the  executory  bequest  will  still  have  its 
entire  effect  as  regards  the  corpus  and  the  amount  of  the  preceding 
accumulations.  It  being  necessary  therefore  to  choose  between  such 
high  authorities,  principle  and  reason  appear  to  turn  the  scales  in  favor 
of  the  received  opinion  that  executory  bequests,  which  necessarily  lead 
to  accumulation,  are  within  the  statute  (d). 

As  regards  the  Operation  of  the  Statute. — The  act,  it  is  to  be  observed, 
is  a  restraining  statute ;  it  does  not  give  validity  to  any  trust  for  accumu- 
lation, which  would  have  been  invalid  as  the  law  stood  prior  to  the 
statute. 

Before  the  Accumulation  Act,  a  testamentary  or  othertrust  or  direction 
to  accumulate,  so  worded  as  to  last,  or  to  be  capable  of  lasting  beyond 
r*l8l1  ^^^  compass  of  all  lives  in  being  at  the  testator's  death,  *and 
^  ^  twenty-one  years  after  the  death  of  the  survivor  of  those  lives,  the 
title  being  put  in  suspense  till  the  end  of  that  time,  would  have  been 

(a)  Mr.  Jarman  appears  to  have  entertained  tute  has  never  been  considered  to  hare  any 

no  doubt  on  the  subject,  i.  274-C.  application. 

(6)  i^o  accumulations  are  contimially  made  (r)  See  TVidbey  v.  TVioikfy,  3  My.  &  K.  561, 

of  funds  in  court,  where  there  is  n  doubt  as  565. 

to  the  existence  of  the  person  t)enef1cinlly  en-  (</)  See,  as  to  the  cases  last  adverted  to, 

tilled,  Cuthbert  v.  Furrier^  vi.  Jur.  447;  and  Roper  on  Leg.  1560-2. 
for  other  similar  pur|)oses  to  which  the  sta- 
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illegal  and  void  for  the  whole ;  and  such  a  trust  is  not  less  illegal  and 
void  since  the  Accumulation  Act  (a).  But,  if  the  accumulations  are  so 
given  as  to  vest  at  the  testator's  death  (6),  subject  to  a  postponement  of 
the  enjoyment  (c),  such  a  gift  is  not  obnoxious  to  the  provisions  of  the 
act,  so  far  as  to  be  made  void ;  the  act,  in  such  a  case,  like  the  rule 
against  remoteness,  only  applies  so  as  to  accelerate  the  possession  (d). 
A  trust  for  accumulation,  as  has  been  remarked  by  Mr.  Lewis,  may  verge 
on  the  very  outside  of  the  allowed  limits  of  perpetuity,  and  yet  be  void 
ODJy  for  the  actual  excess  beyond  the  absolute  period  authorized  by  the 
act;  while  if  it  in  any  degree,  however  insignificant,  transgress  the  bound- 
ary of  remoteness,  or,  if  it  be  so  framed  as  that  it  may  possibly  transgress 
such  boundary,  it  will  wholly  fail,  without  regard  to  the  actual  course  of 
events.  There  are  numerous  cases  from  which  the  latter  proposition 
may  be  exemplified  (e). 

The  case  of  Lord  Southampton  y.  Marquis  of  Hertford  (/),  before  ad- 
verted to,  may  be  given  as  an  example  where  minorities  are  taken,  but 
so  that  the  accumulation  m?ij  possibly  go  on  beyond  the  limits  allowed 
by  law.  By  indentures,  certain  estates  were  conveyed  in  strict  settle- 
ment, subject  to  a  term  of  one  thousand  years,  upon  the  following  trusts : 
that,  during  the  minorities  of  any  person  who,  for  the  time  being, 
should,  by  virtue  of  the  limitations  thereinbefore  contained,  be  immediate 
tenant  for  life,  in  tail  male,  or  in  tail,  in  possession,  the  trustees  should 
receive  the  rents,  and  apply  them  in  discharge  of  incumbrances,  and 
ftfter  the  discharge  of  the  same,  should,  during  such  minorities  as  above- 
mentioned,  invest  the  yearly  rents  in  real  or  government  securities,  so 
that  the  same  might  accumulate  during  such  minorities;  and  that  the 
trustees  should  stand  possessed  of  such  accumulations,  in  trust  for  such 
person  as  should  immediately,  upon  the  expiration  of  such  minority  or 
minorities,  or  the  death  of  such  minor  *or  minors,  be  tenant  in  r«iQo-| 
possession,  and  be  of  the  age  of  21.  "  This  is  an  attempt,"  ^  -* 
said  Sir  W.  Grant,  ^^  wholly  to  sever  the  surplus  rents  and  profits  from 
the  legal  ownership  of  the  estate,  for  a  term  that  may  extend  beyond  the 
period  allowed  for  executory  devises  or  trusts  of  accumulation,  and  to 
give  them  to  a  person  who  may  not  come  into  existence  until  after  that 
period,  and  he  did  not  see  how  any  part  of  such  a  trust  could  be  exe- 
cuted ;  and  he  held  the  trust  to  be  wholly  void"  (g).  In  the  case  of 
Marshall  v.  Hollotoay  (A),  Lord  Eldon,  on  the  same  principle,  held  the 
trust  for  accumulation  to  be  wholly  void. 

(a)  Boughtonv,  Jamn^  1  Col.  45.  was  directed  to  be  accumulated  and  divided 

(6)  Seef^eoM  v.  Burgh,  2  Beav.221-?26.  among  tlie  children,  born  and  to  be  born,  of 

(0  ^  Bougkton  V.  Jatnet,  ubi  tup.  and  a  person  living,  at  a   period  which  might 

P*  ^2.  postpone  the  vesting  of  the  interests  of  some 

(d)  Jarman  on  Wills,  i.  252.  of  them  at  least,  till  more  than  21  years  after 

(0  Lard  Southampton  v.  Morquu  of  Hert'  a  life  in  being.   Abstracts  of  these  cases  may 

M^t  2  Ves.  &  B.  54,  and  MarthaU  v.  Hd'  be  seen   in   Mr.    Hargrave's  Treatise,  and 

/onsy,  2  Swanst.  432,  which  are  cases  where  Lewis  on  Perpetuities,  594-6. 

inoQcne  was  directed  to  be  accumulated  during  (/)  Lard  Southampton  v.  Marqui$  of  Hart' 

tbe  mioorities  of  the   persons   who  should  ford,  2  Ves.  &  B.  54 ;  and  see   Broumi  y, 

become  beneficially  interested  in  settled  pro-  Stoughton,  14  Sim.  369,  378. 

peity,aad  which  might  exceed  the  limit  fixed  (jg)  Lord  Southampton  v.  Margmt  of  Hert' 

br  law,   Palmer  t.  Holfard,  4  Russ.  403;  ford,  2  Ves.  &  B.  64 ;  Harg.  pp.  91-2. 

yauidrey  v.  Gedde$y  1  Russ.  &  M  203  ;  Griffilh  (A)  2  Swanst.  432. 
T.  Bhmt,  4  Beavao,  248,  252,  where  income 
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However,  it  was  very  early  established  that  where  a  trust  for  accu- 
mulation, which  would  be  good  according  to  the  general  law,  is  so  con- 
structed as  to  aim  at  either  a  certain  or  a  continge;nt  duration  beyond 
twenty-one  years  from  the  death  of  the  settlor  or  testator  ;  the  effect  of 
the  statute  is  not  to  nullify  the  trust  altogether,  but  only  for  the  interval 
during  which  in  the  event  it  shall  be  found  to  exceed  that  duration  (a). 
But  where  the  limitations  of  an  estate  which  are  valid,  have  annexed  to 
them  trusts  for  accumulation  which  are  in  their  creation  invalid,  by 
reason  of  remoteness,  the  Court  of  Chancery,  when  dealing  with  the  in- 
strument, will  not  support  the  trusts  for  accumulation  so  far  as  the  tes- 
tator might  have  carried  them,  but  will  reject  them  altogether :  **  if  it 
is  bad  to  the  extent  in  which  it  is  given,  you  cannot  model  it  to  make 
it  good"  (6) ;  Lord  Eldon  (c),  though  at  first  inclined  to  support  such 
trusts,  so  far  as  not  to  break  in  upon  any  rule  of  law,  yet  ultimately 
came  to  the  same  conclusion  as  Sir  W.  Grant  {d). 

Care  has  been  taken  that  the  operation  of  the  act  should  be  confined 
to  its  purpose,  and  that  the  other  provisions  in  the  will,  not  necessarily 
annulled  by  the  act,  should  not  be  interfered  with  ;  thus,  in  Eyre  v. 
•  Marsden^  before  cited  (e),  Lord  Langdale  held  that  the  title  of  the  lega- 
tees to  the  accumulations  directed  to  be  made,  remained  untouched,  so 
that  they  could  not  be  admitted  to  have  any  interest  in  the  accumulations 
declared  to  be  void,  as  their  title  under  the  gift  to  such  accumulations, 
r*18^1  ^^^  *^^y  ^^^li  good,  would  not  then  have  been  *complete:  on 
^  J  the  other  hand,  m  Pride  v.  Fooks  {/)y  the  same  learned  judge 
considered  that  the  directions  for  maintenance  and  advancement  out  of 
the  income  of  the  fund  directed  to  be  accumulated,  were  effectual  after 
as  well  as  before  the  period  from  which  the  direction  for  accumulation 
had  been  declared  to  be  void  {/), 

As  regards  the  void  accumulations  or  the  void  excess. — By  the  provi- 
sions of  the  Thellusson  Act,  not  only  are  directions  for  prohibited  accu- 
mulations declared  to  be  null  and  void  (which  is  the  only  provision  which 
is  contained  in  the  9  Geo.  IL  c.  36,  the  Mortmain  Act,  in  respect  of  pro- 
visions inconsistent  with  its  provisions),  but  it  is  enacted  that  the  rents, 
issues,  and  profits,  and  produce  of  such  property  so  directed  to  be  accu- 
mulated shall,  so  long  as  the  same  shall  be  directed  to  be  accumulated 
contrary  to  the  provisions  of  the  act,  go  to  and  be  received  by  such  per- 
son or  persons  as  would  have  been  entitled  thereto  if  such  accumulation 
had  not  been  directed :  the  title  of  the  heir  at  law  and  next  of  kin  under 
the  Mortmain  Act  therefore  rests  altogether  upon  the  right  to  property 
undisposed  of;  but  the  act  against  accumulations  gives  a  statutable 
title  (g).     Under  the  provisions  of  this  act,  if  the  accumulations  are  to  be 


(a)  GriffUhi  v.  Vere,  9  Ves.  127 ;  Longdon  (d)  Sir  E.Sugden,  Ker  v.  Lord 

▼.  Simaon,  12  Yes.  295 ;   Haky  v.  Bannister,  1  Dru.  &  War.  532. 

tupra;  and  see  the  othercases,  Hargr.  151-3.  (e)  Eyrt  v.  Marwden^  2  Keen,  574. 

(6^   Ware  v.  PolhiU,  11   Ves.  257;  Lord  (/)  2  Beavan,  430. 

Southampton  v.  Marquit  of  Hertford,  2  Ves.  &  (jg)   Lord  Cottenham,  Eyre  v.  Manden,  4 

B.  54,  64.  My.  &  Cr.  246.    It  was  on  this  ground  that 

(c)  MarihaU  v.  HoUoway,  2  Swanst  432,  Lord  Cottenham  reversed  the  decree  of  the 

450.  Master  of  the  RoUs,  so  far  as  it  charged  the 


Title  of  Heir  at  Law  and  Jfext  of  Kin.  183 

made  upon  a  Specific  Portion  of  the  property,  the  rents  or  interest  dur- 
ing the  prohibited  interval  will  go  to  the  devisee  or  legatee  of  the  pro- 
perty (a),  if  he  would  have  been  entitled  to  the  rents  or  interest  in  case 
such  accumulation  had  not  been  directed :  the  same  analogy  holds  in 
such  case  as  in  the  case  of  a  perfect  gift  charged  with  a  trust  which  is 
imperfectly  declared,  or  which  fails  of  effect:  the  property  is  absolutely 
giyen,  and  a  trust  for  accumulation  is  by  a  distinct  direction  imposed 
upon  the  property,  which  being  illegal  fails  of  effect ;  the  donee  there- 
fore by  analogy,  as  well  as  by  the  words  of  the  statute,  takes  the  pro- 
perty discharged  of  the  trust  (6).  If  the  title  of  the  legatee  or  devisee 
to  the  enjoyment  has  not  arrived,  then  the  prohibited  accumulations  will 
goto  the  residuary  legatees  or  devisees  if  any,  as  part  of  the  capital  of  the 
residue  (c);  if  there  should  be  no  *residuary  gift,  then  to  the  heir  r^ioj.! 
at  law  or  next  of  kin,  just  as  they  would  have  done  if  there  had  been  ^  ^ 
no  direction  for  accumulation  during  that  interval ;  the  statute  annulling 
the  accumulation,  and  any  gift  of  the  accumulations  forming  an  integral 
part  of  the  direction  to  accumulate,  but  not  further.  If  it  be  the  Residue 
itself  which  is  directed  to  be  accumulated  for  the  purpose  of  future  gift, 
the  next  of  kin  or  heir  at  law,  according  to  the  nature  of  the  property, 
will  be  entitled  to  the  accumulations  for  the  prohibited  interval ;  to  give 
them  to  the  residuary  devisee  or  legatee,  where  the  enjoyment  has  been 
suspended  by  the  testator,  and  made  to  depend  on  a  contingency,  would, 
as  it  has  been  observed,  be  to  make  a  new  disposition  for  the  testa- 
tor (d):  if  there  be  a  direction  for  maintenance  and  advancement  out  of 
such  accumulations,  such  maintenance,  as  before  observed,  is  well  given ; 
the  act  which  prevents  accumulation  only  applies  to  such  part  as  in- 
tended to  be  accumulated  (e). 

It  is  to  be  observed,  that,  where  a  legacy  is  given  which  becomes 
vtittd  in  the  legatee  at  21,  and  there  is  a  direction  for  accumulation 
until  the  legatee  attain  24  or  some  other  age,  such  a  clause  is  considered 
as  merely  directory  as  to  the  future  management,  and  the  legatee  may 
put  an  end  to  it  at  pleasure:  it  is  void,  not  by  the  effect  of  the  Thellus- 
son  Act,  but  by  the  general  law,  as  being  repugnant  to  the  estate  which 
is  given  to  the  legatee  (/). 

oostt  opoa  the  illicit  accumulations,  treating  was  not  to  vest  till  the  death  of  a  particular 

them  as  residue  undisposed  of,  and  directed  person. 

that  the  general  oosu  of  the  suit  should  be  (</)  Eyre  v.  Martden^  2  Keen,  573-4.     In 

psid  out  of  the  general  estate  of  the  testator,  that  case,  there  was  an  express  direction  to 

including  the  fund  accumulated  within  the  accumulate  the  residue  for  the  benefit  of  the 

permitted  period,  p.  248.  testator's  grandchildren ;   the  rents  and  divi* 

(fl)  Trideey  v.  Tricheifj  3  My.  &  K.  665.  dends  from  the  legal  period  of  accurnuladon 

(b)  Lord  Soutkampton  v.  Marquit  of  Hert'  were  held  to  go  as  in  case  of  intestacy,  and 

ford,  2  Ves.  &  B.  54,  64;   Shaw  v.  Rhodta,  not  to  the  residuary  legatees;  and  see  8.  C. 

1  My.  &  Cr.  135  (see  Hargrave,  171,  Jarman,  on  appeal,  4  My.  &  Cr.  246,  where  this  part 

i  170) :  and  see  Carver  v.  BouUsy  2  Ruse.  &  of  the  judgment  was  affirmed.  Pride  v.  Fookt, 

X  308;  Kau^/y.  Jonet,  2  Keen,  761 ;  BiTig  2  Beav.  437;   M' Donald  v.  Bryce,  2  Keen, 

y.  Hardufieke,  iv.   Jur.  242,  2   Beav.   352;  284;  see  Hargrave,  174;  Jarman,i.  170,271. 

Wnhnorth  v.  Winkworth,  8  Beavan,  576,  and  («)  Lord  Langdale,  Pride  v.  Fookt,  2  Beav. 

MankaU  v.  JEhOoway,  2  Swanst  450,  diet  441. 

l«Td  EWon.  (/)  Jottetyn  v.  Joaelyn,  9  Sim.  63  ;  Jocfc- 

(0  Cratdey  v.  Crawley,  7  Sim.  429 ;  there  eon  v.'  Mahribank»,  12   Sim.  93 ;    Curii*  v. 

the  legacy  did  not  vest  in  the  legatee  till  25.  Lukin,  5  Beav.  155  ;  Saimdert  v.   VauiieTy  4 

O'xVoff  Y.Xiccaj,  2  Keen,  31 3;  there  the  legacy  Beav.  115 ;  1  Phill.  240  :  that  case  is  import- 


184  Trust  for  AccumulaHon  of  Fund  to  be  laid  out. 

Where  property  is  given  to  trustees,  ii^ith  a  direction  that  the  same  be 
converted  into  money  if  not  already  such,  and  that  the  fund  be  invested 
in  the  purchase  of  real  estate  to  be  settled,  and  there  is  a  direction  that 
in  the  mean  time  the  rents,  interest,  and  profits  of  the  property  so  devoted 
to  the  purchase  shall  be  accumulated  and  be  laid  out  together  with  the 
r*1  fi^^  ^^^P^^  ^^  ^^^  intended  purchase,  and  that  no  ^person  is  to  take 
■-  •'  any  interest  till  the  trusts  with  respect  to  the  purchase  are  com- 
pleted (a) ;  the  court,  looking  to  the  inconveniences  which  would  result 
from  a  literal  adherence  to  the  directions  given,  has  held,  as  a  general 
rule,  in  regard  to  the  respective  interests  of  the  tenant  for  life  and  re- 
mainder-men of  the  estate  to  be  purchased,  that  the  direction  for  accu- 
mulation shall  operate  for  one  year  only,  and  that,  though  the  personalty 
remains  as  personalty  (necessarily  perhaps),  it  shall  at  the  end  of  the 

J  ear  be  considered  as  converted,  and  that  the  beneficial  enjoyment  shall 
e  the  same  as  if  the  conversion  had  been  made  (6). 

It  may  be  well  here  to  consider  the  doctrine  of  the  Court  of  Chancery 
in  regard  to  giving  maintenance  out  of  the  funds  directed  to  be  accumu- 
lated, and  to  advert  to  the  doctrines  as  to  maintenance  out  of  contingent 
legacies  generally. 

Where  a  legacy  is  given  to  a  legitimate  child  by  its  parent  (c),  or  by 
a  person  who  has  placed  himself  in  loco  parentis  (d),  or  who  gives  the 
legacy  expressly  as  a  ^*  portion"  (e),  at  least  where  it  is  to  a  natural  child, 
a  grandchild,  or  a  nephew  or  niece  (y),  the  court  will  allow  maintenance 
for  the  child  from  the  death  of  the  testator  (^),  though  none  be  given  by 
the  will,  notwithstanding  that  the  legacy  be  contingent,  for  instance,  to 
such  of  the  testator's  children  as  shall  attain  21  (A);  and,  according  to 
one  case,  though  there  be  a  direction  for  accumulation,  and  if  the  lega- 
r»l861  *®^  ^^®  before  21,  then  the  whole  be  given  over  (i).  •The  basis 
^        -I  of  this  rule,  which  does  not  extend  to  adults,  is,  that  the  father 

ant,  as  having  established  that,  where  a  le-  3  Ves.  J.  11  a;  Jkherhf  v.  Wheder^  1   P.  W. 

gacy  is  given  to  trustees  and  set  apart  from  783,  and  Boddy  v.  Dawn,  1  Keen,  368;    on 

the  bulk  of  the  estate  (see  1  Ves.  311),  and  that  point  and  the  use  of  the  word  "Portioa'* 

the  trustees  are  directed  to  accumulate  it  tilt  by  the  testator. 

the  legatee   attain  25,  or  any  other  age,  and  (e)  The  subject  of  Portions  will  be  sepa- 

<A<ntopay  the  legacy  and  accumulated  interest  lately  considered  in  a  future  chapter. 

to  him,  the  legatee  has  a  vested  interest  in  the  (/)  jicherly  v.  Whtder^  1  P.  W.  783,  pro- 

legacy ;  and  see  Roche  v.  JRodbe,  9  Beavan,  66.  vision  for  a   niece  ;    but  which   case  Lord 

(a)  As  in  SUweU  v.  Btmard^  6  Ves.  520 ;  Hardwicke   does  not   appear  to  have    ap» 

Entujittk  y.  ilfarik2ttn(/,  t6.  528,  n.;  Stuart  v.  proved;   Htath  v.  Perry,  3  Atk.   102;    the 

Bnmtj  ib.  529,  n.  reasons  given  ibr  this  decision  are  special ; 

(6)  Lord    Eldon,   Jngenttm    t.    Martin,  Hill  v.  HiU,  3  Ves.  &  B.  183,  provision  for 

Turn.  &  R.   239-40.     The  same   principle  grandchildren.     As  to  a  natural  child,  see 

applies  where  a  residuary  personal  estate  is  Perry  v.  WhUthiad,  6  Ves.  547 ;  Beckfard  t. 

directed  to  be  got  in  and  invested,  and  life  Toinn,  1  Ves.  308,  i  Swanst  558 ;  Douhng  ▼. 

estates  and  remainders  in  the  funds  are  given,  Tyrell,  2  Russ.  &  M.  343. 

HewU  y.  Morru,  ibid.  24 1-5,  v.  tupra,  p.  43.  (g)  The  rule  is  not  extended  la  a  legacy 

(c)  Btckfbrd  v.  Tobin,  1  Ves.  310.  to  a  namral  child  simply  as  such,  Urid.;  and 

(d)  As  to  the  circumstances  which  will  be  P<rry  v.  Whitehead,Q  Ves.  546 ;  or  to  a  grand- 
sufficient  to  place  a  person  in  this  character,  child,  see  £rrtnglon  v.  Chapman,  12  Ves.  24; 
see  EUit  v.  £//u,  1  Scho.  &  Lef.  5;  HUl  v.  but  there  the  legacy  was  not  given  absolutely. 
Hill,  3  Ves.  &  B.  187;  Rogen  v.  S(Mtten,2  (h)  Diet.  Lord  Hardwicke,  Jntkdtn  t. 
Keen,  602 ;  Wilton  v.  Madditon,  2  Y.  &  Coll.  Nortkeote,  3  Atk.  430,  438;  Brown  v.  Tim- 
C.  C.  372;  Powys  v.  Mawfieldy  on  appeal,  3  ptrley^  3  Russel,  263;  in  this  case  there  was 
My.  &  Cr.  374,  sup.  vol.  i.  p.  560 ;  and  see  no  gii\  over. 

Huath  V.  Perry,  3  Atk.  101  \  Cricktlt  v.  Dolby,     ^)  Moh  v.  MoU,  1  Dick,  310 ;  and  see  the 


Doctrine  as  to  Maintenance. — Fairman  v.  Green,  186 

being  bound  to  provide  maintenance  for  his  child,  v^hilst  an  infant  (a), 
and  having  made  a  provision  by  a  legacy,  payable  at  a  future  day,  and 
that  a  person  who  has  placed  himself  in  the  character  of  parent,  must  be 
presumed  to  intend  that  the  child,  having  no  other  provision,  should  be 
supported  in  the  mean  time  ;  but  this  implication  is  ousted  if  he  provides 
any  maintenance  for  the  child,  however  small  the  maintenance  and  how- 
ever large  the  legacy  (6).  However,  where  a  legacy  is  given,  payable 
at  21,  so  as  to  he  vested  at  the  testator's  death,  and  a  provision  is  made 
for  maintenance,  and  the  remainder  is  directed  to  be  accumulated  ;  this 
provision  and  direction  will  not  prevent  the  vesting  of  the  legacy,  nor 
m\l  the  direction  ibr  accumulation  prevent  the  court  from  ordering  a  fur- 
ther portion  of  the  interest  to  be  applied  for  maintenance  if  required  (c) : 
where  the  property,  of  whatever  nature,  is  vested,  though  liable  to  be 
digested,  maintenance  may  be  obtained  (d):  if  there  be  an  intention  to 
be  collected,  that  maintenance  or  interest  should  be  allowed  from  the 
death  or  any  other  time,  of  course  it  will  be  followed,  whosoever  may  be 
the  legatee  («). 

Where  the  legacy  is  amongst  a  class  with  survivorship  between  them 
but  is  not  given  over,  and  the  grandchildren,  or  indeed  any  class  of  chil- 
dren (strangers  to  the  testator),  compose  a  class  of  legatees,  all  or  some 
of  whom  must  absolutely  take  the  fund,  all  having  a  common  interest 
in  it — an  equal  chance  of  taking  or  being  the  survivor — there  the  court 
will  allow  interest  in  the  shape  of  maintenance  if  the  father  of  the  lega- 
tees be  not  of  ability  to  maintain  them  (/).  The  case  of  Fairman  v. 
Greeny  before  Sir  W.  Grant,  though,  as  after  mentioned,  it  has  been  dis- 
approved, will,  together  with  the  other  cases  after  stated,  illustrate  this 
rale.  The  grandfather,  who  survived  the  father,  and  on  whose  will  the 
question  arose,  by  his  will  devised  his  real  estates  to  his  eldest  grandson, 
Joseph,  directing  that  the  rents  should  be  accumulated  and  paid  to  him 
at  21 ;  and  if  he  should  die  under  that  age  leaving  issue  then  to  his  issue ; 
if  he  died  before  that  age  without  issue,  the  testator  gave  such  accumu- 
lated rents  to  his  three  other  grandchildren,  equally,  at  21,  the  interest 
to  be  applied  for  their  respective  uses  in  the  mean  time ;  the  testator  also 
gave  to  each  of  his  four  grandchildren  *before  mentioned  500/.  rtio^i 
each,  to  be  paid  at  their  respective  ages  of  21 ;  and  he  gave  the  ^  ^ 
residue  of  his  personal  estate  to  his  grandson,  Joseph,  to  be  paid  at  21 ; 
there  was  a  direction  to  accumulate  the  interest  of  the  several  legacies 
till  they  should  become  payable,  to  be  transferred  to  the  legatees  with 
Aeir  original  legacies;  and,  incase  of  the  death  of  either  of  the  children 
under  age  without  leaving  issue,  the  legacy  and  the  accumulations  were 
to  go  to  the  gurvivore  equally,  to  be  paid  at  the  same  time  as  their  ori- 
ginal shares.     A  bill  having  been  filed,  the  eldest  and  three  younger 

other  cases,  Roper  on  Leg.  1250;   but  the  (c)  Fairman  v.  Green,  10  Vea.  48;  Slretch 

Vioe-Cbancellor    of   England,  4   Sim.   436,  v.  Watkins,  1  Mad.  253,  256-8. 

seems  lo  doiibt  this  case.  (</)  Snow  v.  Poulden,  1  Keen,  18C. 

(a)  See  Raven  v.  Waiter  1  Swanst  553,  (e)  See  Letihe  v.  Lalie,  Lloyd  &  G.,  tamp. 

558-9.  Sugd.  4,  and  Pell  y.  Fellowi,  I  Swansi.  561, 

{h)  Lord  Redesdale,  EUit  ▼.  EBit.  1  Scho.  there  cited. 

4  Lefcoy,  5.      Lord  Alranl^y,  in  Tyrrell  v.  (/)  See  Ex  parte  Kebble,  Lord  Eldon,  1 1 

7yyv/(,4  Ve8.5;  and  see  Chambers  y.Gdd-  Yea.  606;   Enrat  v.  Barkw,  14  Yes.  202, 

ina,  11  Yes.  1.  stated  infra  j  and  see  Roper  on  Legacies,  ii. 

p.  1283. 


187  Mcdntenance, — Errat  v.  Barlow* 

grandchildren  applied  to  confirm  the  report  made  by  the  Master,  appror- 
ing  of  250/.  a  year  out  of  the  income  of  600/.  a  year  belonging  to  the 
eldest,  and  54/.  a  year  for  the  other  children,  being  the  amount  of  the 
interest  of  the  legacies  from  their  father  and  grandfather,  with  the  accu- 
mulations. The  disputed  cases  of  Greenwell  v.  GreenweUy  Cavendish  t. 
Mercer^  and  Fendall  v.  J^ash  (after  noticed),  were  cited,  to  show  that  in 
the  case  of  a  father  and  grandfather  the  rents  and  interest  might  be  ap- 
plied for  the  maintenance  of  a  child  otherwise  unprovided  for,  though 
the  devise  or  bequest  were  contingent.  No  one  opposed  the  application. 
Sir  W.  Grant  said,  '^Tbe  court  has  not  done  this,  except  where  all 
parties  who  were  to  have  maintenance  were  equally  interested.  If  there 
are  three  children,  and  the  property  is  given  to  one,  and  if  he  dies  under 
21,  then  to  the  others,  there  is  an  equal  chance  of  all  attaining  the  age 
of  21.  But,  if  there  is  any  legatee  over"  (there  was  none  in  this  case), 
"the  court  has  always  taken  the  consent  of  that  legatee"  (a).  "If," 
Sir  W.  Grant  afterwards  said,  "the  eldest  son  were  to  die,  the  younger 
children  would  have  maintenance  under  the  grandfather's  will ;  there- 
fore they  are  not  all  equal  here  as  in  the  cases  cited.  My  doubt  was"  (he 
said,  referring  to  his  having  refused  to  make  the  order  on  petition), 
"  whether  it  was  ever  done  upon  a  petition^  if  the  infant  had  not  the 
absolute  interest.  It  could  only  be  on  the  equitable  ground  that,  if  the 
court  would  not  interfere,  the  other  children  would  be  just  in  as  bad  a 
situation,^^    His  honor  made  the  order  (b). 

In  Errat  v.  Barlow  (1807)  (c).  Lord  Eldon  examined  all  the  cases 
on  the  subject;  he  first  observed  upon  Greenwell  v.  Greenwell  (d): 
"  That  was  a  case  where  the  testator  devised  his  real  estates  to  trustees 
in  trust  for  his  grandson  till  he  should  attain  21  ;  they  were  expressly 
r*l881  ^'''^^^^^  ^^  accumulate  the  rents  during  the  minority  *o{  the 
^  -'  grandson,  for  his  benefit ;  and,  when  he  attained  21,  the  trustees 
were  to  pay  to  him  such  accumulations,  but  if  he  should  die  before  21, 
the  same  were  to  be  held  in  trust  for  the  testator's  three  granddaughters, 
to  be  paid  at  21,  or  marriage  ;  and  in  the  same  event  the  real  estates 
were  given  in  trust  for  the  three  granddaughters  at  21,  as  tenants  in 
common.  The  bill  was  filed  by  the  infant  grandson,  praying  to  have 
maintenance  allowed  ;  it  is  presumed  the  granddaughters  were  parties. 
Lord  Rosslyn  at  first  said  he  feared,  if  he  should  make  a  decree,  it  would 
be  his  will  and  not  the  testator's;  ultimately  he  granted  the  maintenance, 
on  the  authority  of  Cavendish  v.  Mercer  and  Fendall  v.  J^Tash;  though 
Lord  Rosslyn  stated  each  of  them  as  being  cases  in  which  the  consent 
of  those  who  would  be  ultimately  entitled  was  obtained,  no  consent  was 
required  in  the  case  before  Lord  Rosslyn"  (e).  Lord  Eldon  next  ad- 
verted to  Cavendish  v.  Mercer  (/ ),  where  there  was  also  an  express 
direction  for  accumulation,   but  in  which  all   had  an   equal   chance 

(a)  Sir  William  Grant  decided  Errington  (d)  5  Ves.  194. 

V.  Chapman^  12  Ves.  24,  on  this  principle.  (e)  Sir  William  Grant  does  not  appear  to 

{b)  Fairman  y,  Grten^  10  Ves.  49;  Lord  have  disapproved  of,  on  the  contrary  be  acted 

Eldon,  11  Yes.  605,  said  this  case  was  not  upon,  this  case,  see  12  Yes.  25,  and  Coltis  ▼. 

within  the  former  cases,  and  he  disapproved  Blackburn  (1804),  9  Ves.  470:  there  was  a 

of  it,  by  reHson  of  the  limitation  to  tfuutgut:  clause  of  survivorship   in  tliat  case,  but  no 

it  is  to  \}e  observed,  the  grandfather  stood  in  gi(\  over. 

loco  parentis.  (J)  5  Ves.  195,  n. 

(c)  14  Ves.  202. 


Ex  parte  Kebble. — Haley  v.  Bannister.  188 

as  amoDgst  themselves,  and  the  persons  entitled  under  the  limitation 
over  consented.  "That  case,  therefore,"  said  Lord  Eldon,  "is  an  au- 
thority only  that  where  the  court  sees  that  it  is  for  the  benefit  of  the 
infants,  the  cbance  of  surviving  being  equal,  and  can  procure  the  consent 
of  all  persons  interested,  the  court  will  take  the  chance  of  controverting 
the  direction  of  the  will."  Lord  Eldon  next  observed  "that  he  could 
not  bring  himself  to  think  that  the  case  of  Fendall  v.  J^Tash  (a)  was  pro- 
perly decided,  as  upon  certain  contingencies  both  the  principal  and 
interest  would  have  gone  to  individuals  not  then  in  existence ;  and  how 
the  court,"  said  his  lordship,  "  could  give  to  the  infants  that  property 
which  in  that  event  would  belong  to  others,  he  could  not  conceive." 
"  The  result  is,"  continued  his  lordship,  "  that,  if  the  chance  of  surviving 
is  equal  amongst  all,  and  no  other  interest  that  upon  any  contingency 
would  take  effect  will  be  defeated,  maintenance  shall  be  allowed  out  of 
the  interest;  but  it  is  impossible  to  give  it  where,  in  any  event  under  the 
operation  and  construction  of  the  will,  that  interest  may  possibly  belong 
to  other  persons"  (6).  This  case,  therefore,  over-ruled  the  case  before 
Lord  Rosslyn,  and  the  case  of  Greenwell  v.  Greenwellf  and  the  other 
cases,  and  is  now  acted  upon  as  the  law.  In  a  previous  case,  r«iQni 
Ex  parte  Kebble  (1805),  *Lord  Eldon  had  said,  "the  principle  ■■  ^"^  ^ 
could  not  be  applied  where  the  legacy  is  not  given  absolutely  to  the 
children  and  the  survivors;  but,  in  case  of  the  death  of  the  child,  (here 
is  a  limitation  to  the  issue,  who  for  that  purpose  are  strangers,"  and  he 
there  refused  to  make  the  order  (c). 

In  a  subsequent  case.  Lord  Eldon  said:  "The  court  has  never  gone 
further  than  this,  that,  though  the  words  of  the  will  do  not  authorize  the 
application  of  interest  to  the  maintenance  of  infants,  yet,  if  it  can  collect 
before  it  aU  the  individuals  who  may  be  entitled  to  the  fund,  so  as  to 
make  to  each  a  compensation  for  taking  from  him  part,  it  will  grant  an 
allowance  for  maintenance ;  but,  if  the  will  contains  successive  limitations, 
under  which  persons  not  in  being  may  become  entitled  (to  the  exclusion 
of  the  parties  presumptively  entitled),  it  is  not  sufficient  that  all  the 
parties  then  living,  presumptively  entitled,  are  before  the  court,  for  none 
of  the  living  may  be  the  parties  eventually  entitled  to  the  enjoyment  of 
the  property :  in  such  a  case,  the  order  would  be  in  effect  to  give  for  the 
maintenance  of  one  person  the  property  of  another  (d). 

In  the  case  of  Haley  v.  Bannister  {1819)^  before  referred  to,  two  sums  of 
stock  were  directed  to  be  purchased  by  the  executors,  and  they  were  to 
receive  and  accumulate  the  dividends  until  one  of  the  children  of  the 
testator's  daughter  should  attain  21,  and  on  his  attaining  that  age,  if 
there  should  be  only  one,  the  executors  were  to  transfer  the  whole  to 
such  one ;  if  more  than  one,  they  were  to  transfer  one-half  to  such  chil- 
dren in  proportion  to  the  number  of  such  children  then  living;  there 
Was  no  specific  gift  over  on  failure  of  children,  but  there  was  a  re- 
siduary gift :  some  of  the  children  applied  for  maintenance :  Errat  y^ 

(a)  6  Vei  197,  n.  (c)  Ex  parte  Kebble,  11  Ve«.  604.    Lord 

(6)  Errai  v.  Barlow,  14  Yes.  203-4 ;  but  Eldon  said  there  were  some  older  cases  than 

it  leemt  no  order  was  made  on  that  petition,  those    that  were   produced  in  Crr^tnweU  y. 

and  by  a  subsequent  order  (the  circumstances  GretmoeUy  but  his  lordship  said  he  did  not 

are  not  stated)  50^  a  year  was  allowed  by  know  the  principle   on  which   those  cases 

^  M.  R.  for  maintenance  of  the  infants,  to  could  be  maintained. 

Repaid  to  tlie  father f  ^o/^  y.  JBannif^er,  4  (//)  Lord    Eldon,    Manhall    y.   BeUoway 

Mad.  279.  (1818),  2  Swanst.  436. 


189       Maintenance. — Turner  v.  Turner. — Cannings  v.  Flower, 

Barlow^  before  noticed,  was  cited.  Sir  J.  Leach,  M.  R.,  said,  ''I 
take  the  principle  to  be  that  wherever  the  children  have  a  common 
interest  in  the  fund,  the  increase  of  the  fund,  if  necessary,  may  be 
applied  to  their  maintenance;  in  this  case,  children  born  and  to  6^  bom 
have  a  common  interest,  and  therefore  the  interest  of  the  fund  is  in  this 
case  applicable  to  maintenance"  (a).  In  Kime  v.  Welfitty  where  an 
accumulation  was  directed  for  the  benefit  of  such  of  the  testator's  children 
as  should  attain  21,  and  the  issue  of  such  as  should  die  before  that  age 
leaving  issue^  and  the  whole  was  given  over  in  the  event  of  no  one 
r*lQ01  ^^^^'^^^?  ^^9  ^^  leaving  issue  ;  the  Vice-Chancellor  *of  England 
■■  •■  refused  to  allow  maintenance,  even  though  the  legatees  over 
consented,  saying,  there  might  by  possibility  be  other  claimants ;  some 
issue  might  come  into  existence  who  would  be  entitled  to  the  fund,  and 
he  could  not  affect  their  rights  (ft).  In  Turner  v.  Turner^  before  the 
same  learned  judge,  the  disposition  of  the  property,  which  was  by  the 
grandfather,  was  not  such  as  that  it  could  be  said  *^that  the  grandchildren 
would  of  necessity  take  the  whole  fund"  (c);  he  therefore,  referring  to 
Lord  Eldon's  decisions,  before  cited,  refused  to  give  any  maintenance  {d). 
In  the  case  of  Cannings  v.  Flower  (e),  the  testator  directed  that  his 
trustees  should  stand  possessed  of  one-sixth  part  of  the  moneys  to  arise 
from  the  sale  of  his  residuary  real  and  personal  estate,  aAer  the  decease 
of  two  persons  named,  in  trust  for  the  children  of  one  Eleanor  Goddard 
by  her  late  husband,  as  tenants  in  common,  but  the  shares  of  sons  were 
only  to  be  vested  on  their  attaining  24,  or  dying  before  that  age  leaving 
issue,  and  the  shares  of  daughters  were  to  vest  at  24,  or  marriage  ;  the 
shares  of  such  of  the  children  as  should  not  become  vested  in  them  as 
aforesaid  were  to  accrue  to  the  others;  there  was  no  gift  over:  there  were 
three  children,  none  of  whom  attained  24,  and  they  applied  for  main- 
tenance. The  Vice-Chancellor  of  England  refused  the  application :  he 
said  he  considered  that  the  rule  was^  established  in  the  manner  stated  in 
his  judgment  in  Turner  v.  Turner  ;  that  the  chances  of  obtaining  a  vested 
interest  in  the  fund  appeared  not  to  be  equal  as  amongst  the  children 
themselves;  at  all  events,  he  would  not  make  the  order  without  the 
consent  of  the  next  of  kin.  These  cases  appear  to  have  settled  the 
principle  upon  this  point ;  the  only  doubt  will  be  as  to  its  application. 

"With  regard  to  the  Liabilities  of  Trustees  charged  with  an  effectual 
trust  for  accumulation.  Lord  Eldon,  after  much  consideration,  laid  it 
down  as  a  principle  that,  where  a  trustee  is  directed  to  lay  out  a  fund 
intrusted  to  him  to  accumulate  for  the  benefit  of  the  cestuis  que  trusty  if 
he  neglected  to  do  so,  taking  no  step  for  years  and  keeping  the  whole  in 
his  hands,  he  acts  against  his  duty,  and  that  upon  the  nature  of  his  duty 
compound  interest  is  to  be  charged  against  him  as  much  as  upon  con- 
tract or  the  usage  of  dealing  (y*):  and  again,  after  ftirther  considera- 

(o)  Sir  J.  Leach,  HaUy  v.   Bannuter,  4  (rf)  2Wfi«r  v.  Turner,  4  Sim.  437.     The 

Mad.  280.  Vice-Chance  I  lor  there   eaid,    he   considered 

(6)  Kimt  y.  WefflU,  3  Sim.  535 ;  following  FendaU  v.  Nathy  and  the  older  cases,  as  over- 
Lord  Eldon,  1 1  Yes.  605,  nipra,  p.  187.     The  ruled, 
decree  in  the  case  of  Bodff  v.  jDotoei,  1  Keen,  (e)  7  Sim.  523. 

367,  proceeded  on  the  ground  of  a  gift  by  (/)  Raphael  ▼.  Boehm,  11  Vee.  104;  13 

implication  of  the  intermediate  interest  Yes.  591.     Lord  Loughborough's  original  de- 

(c)  Y.  tupraf  p.  1 89.  cree,  which  is  not  reported,  gave  double  oom- 
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tion,  •his  lordship  said  (a),  "Where  there  is  an  express  trust  to  make 
improvement  of  the  money,  if  the*trustee  will  not  honestly  endeavor  to 
improve  it,  there  is  nothing  wrong  in  considering  him,  as  the  Principal, 
to  have  lent  the  money  to  himself,  upon  the  same  terms  upon  which  he 
voald  have  lent  it  to  others;  and  as  often  as  he  ought  to  have  lent  it  if  it 
be  principal,  and  as  often  as  he  ought  to  have  received  it  and  lent  it  to 
others,  if  the  demand  be  interest  and  interest  upon  interest:" — "this  is 
a  species  of  case  in  which  the  court  would  shamefully  neglect  its  duty 
to  infants  by  adopting  a  rule  that  an  executor  might  keep  money  in  his 
hands  without  being  answerable  as  if  be  had  accumulated;  and  if  the 
court  cannot  find  out  from  the  actual  circumstances  proved  that  he  has 
attempted  accumulation,  and  the  charge  falls  more  heavily  upon  him  on 
Aat  account,  the  fault  is  his  own  in  not  showing  what  endeavors  to 
improve  it  he  has  made"  (6).  But  this  'rule  is  to  be  applied  only  r»i  goi 
where  there  is  a  positive  direction  to  accumulate,  a  mere  direction  *-  -■ 
to  lay  out  the  money  is  clearly  not  sufficient :  and  where  there  is  a  posi- 
tive direction  to  accumulate,  only  where  the  trustee  has  been  guilty 

pomd  interest,   which    Lord   Eldon  disap-  security,  and  in  other  cases,  where  executors 

piOTed(ll  Yes.  Ill;  iMad.  300).  Even  Lord  and  trustees  are  held  liable  for  neglect  and 

Eldoo's  order  in  this  case,  charging  the  trus-  constructive   breaches  of  trust  without  any 

tee  with  compound  interest,  which  proceeded  hesitation,  they  have  frequently  first  to  find 

npoo  the  principle   stated   in   the  text,  has  out  what    is   their  duty;   or,  as   in  Urrh  v. 

often  been  observed  upon  as  having  been  a  Walktr^  3  My.  &  Cr.  702,  they  may  have 

faarth  decision  (2  My.  Ac  K.  663).  Sir  Thomas  been  misled  into  an  erroneous  conception  as 

Plamer  sappoees  that  it  may  have  proceeded  to  their  duty :  in  cases  of  j^ross  neglect  of 

upon  the  fact  that  the  trustee  had  laid  out  duty,andof  fraud,  trustees  have  been  chaTyed 

the  money  in  his  trade,  but  which  does  not  with    compound    interest    in   cases   where 

appear  from  the  case  (1  Mad.  300),  and  he  tliere  was  no  direction  to  accumulate,  and 

seems  to  have  thought  that  it  was  necessary  that  by  the   highest   authority,  StacpooU  v. 

to  make  out  a  case  of  miifeasanctf  in  order  StacpooU,  4  Dow.  209,  230.     If  there  be  any 

to  substantiate  a  charge  for   compound   in*  reason  for  relaxing  the  rules  of  the  court  in 

terest,  even  where  there  is  an  express  direc-  the  case  now  under  consideration,  it  is  per- 

tioD  to   accumulate,    Tebbt   v.   Carpenter^   1  haps  that  such  cases  are  not  of  so  frequent 

Mad.  307.    The  Vice-chancellor  of  England,  occurrence,  and  therefore  not  so  necessary  to 

in  the  Jittomty-Generdl  y.  SoUty^  2  Sim.  519,  be  provided  against,  as  those  where  it  has 

which,  however,  was  a  charity  case  without  been  considered  that  the  rules  of  the  court 

any  trust  for  accnmula'tion,  describes  it  as  **  an  must  be  strictly  adhered  to.    However,  in  the 

excepted  case;"  but  neither  Sir  A.  Hart  (I  absence   of  fraud   or   gross   misconduct,  the 

Molloy,  85),  who  was  counsel  in  the  cause,  on  trustee,  if  he  duly  account,  will,  as  it  seems, 

the  re-hearin|r,  nor  Lord  Erskine  (13  Yes.  have  his  CosU,  though  charged  with  compound 

412),appears  to  have  objected  to  the  principle  interest ;  see  1  Phillips,  603-4. 
laid  down:  the  present  Lord  Chancellor,  in         (0)  11  Ves.  107-8,  et  y.reL 
Htigkmgton  v.  GrarU^  1    Phill.  604,  cites   it         ^6)  And  see  Domford  v.  Domfordj  12  Ves. 

without  any  expression  of  dissent,  though  Uie  129,  where  Sir  William  Grant,  in  his  judg- 

qaestion  was  not  before  him ;  Sir  William  ment,  fully  adopts  Lord  Eldon's   principle ; 

Giant,  as  is  stated  in  the  next  note,  expressed  but  the  decree  charged  the  estate  of  a  bank- 

his  approval  of  this  principle.     If,  as  it  is  rupt  trustee  with  simple  interest  only  (1  Mad. 

constantly  declared,  he  who  accepts  a  trust  302-3),  the  direction  not  being  so  explicit  as 

assumes  all  the  duties  imposed  by  the  trust,  in  Raphael  v.  Boehm  (1    Mad.  301-2).    In 

and  is  liable  to  make  compensation  for  all  Broum  v.  Sansom,  1  M'Cieland  &  Yo.  427,  in 

the  consequences  if  be  neglect  to  perform  which  case  one  of  the  executors  was  a  banker, 

Ibem  (see   Sir   William   Grant's  judgment,  and  had  kept  the  funds  in  his  hands  with  the 

Domford  v.  Domford,  12  Ves.  129),  it  seems  permission  of  the   trastees,  an  inquiry  was 

difficult  to  find  any  solid  ground  for  exempting  directed  as  to  what  would   have  been  the 

a  trustee  from  the  full  extent  of  his  liability  amount  of  the  accumulations,  so  as  to  charge 

in  a  case  of  this  description,  however  much  the  trustees  with  that  amount  (p.  430),  and 

one  would  desire  that  trustees  should  not  be  the  defendants  were  charged  by  C.  B.  Alex- 

so  hardly  dealt   with :   his  duty  is  clearly  ander,  on  further  directions,  with  interest  at 

marked  out  in  this  case;  in  the  case  of  an  five  per  cent  on  the  balance  from  the  timo 

executor  omitting  to  get  in  debts  on  personal  the  direction  for  accumulation  ceased. 
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of  culpable  negligence,  or,  according  to  Sir  Thomas  Plumer,  actual 
misfeasance  (a).  *'If,"  says  Lord  Eldon,  ^'the  trustee  comes  desiring 
the  court  not  to  weigh  his  conduct  in  golden  scales,  but  to  measure,  by 
his  general  conduct,  an  honest  endeavor  to  execute  the  trust,  the  court 
would  not  deal  out  harsh  measure  to  him"  (5). 


[*193]  *CHAPTER  VI. 

TRUSTS  BY  IMPLICATION,  PRESUMPTION,  AND  CONSTRUCTION  OF 
LAW,  WHERE  FRAUD  OR  PUBLIC  POLICY  DO  NOT  FORM  TUB 
MAIN  INGREDIENT  IN  THE  DECISION. 

Section  I. — Introduction. — General  Doctrines. 

The  Trusts  here  to  he  considered  are  those  where  Fraud  and  Improper  Conduct  do  not 

form  the  main  Ingredient, 
Implied  or  Presumptive  Trusts^  Resulting  Trusts^  and  Constructive  Trusts  not  depend- 

ing  on  Frauds  will  be  treated  of  together. 
Trusts  by  Operation  of  Law  within  the  Words  of  the  exception  in  ike  Statute  of  Frauds^ 

Lord  Hardwicke*s  Definition  in  Lloyd  r.  Spillet. 
Trust  fixed  upon  Tru^t  Property  in  the  hands  of  the  Possessor. 
Bide  applied  as  regards  Persons  taking  from  Executors  and  Administrators, 
How  far  Purchaser  is  affected  by  Notice  of  a  Constructive  TVust, 

As  to  the  Operation  of  the  25th  Section  of  the  Statute  of  Limitations  in  such  cases. 
Exception  as  regards  Disseisors,  drc.j  and  tliose  who  come  in  in  the  Post. 
Effect  of  Fine  levied^  prior  to  tlieir  Abolition^  in  reference  to  this  Subject, 
Whether  on  a  Conveyance  without  Consideration  a  Trust  may  result. 

Duke  of  Norfolk  t?.  Brown. 
Lord  Hardwick^s  Opinion,  that  no  Trust  will  result. 
No  Presumption  of  Trust  as  against  a  Complete  Transfer  or  Conveyance  according 

to  Modem  Cases. 
Evidence  may  in  some  Cases  be  given  to  prove  a  Trust. 
No  Besidting  Trusts  as  regards  a  Transfer  of  an  Equitable  or  Trust  Estate  by  Anor 

logy  to  the  Doctrine  as  to  Uses. 

Before  entering  upon  a  particular  consideration  of  the  express  trusts 
usually  introduced  into  wills,  settlements,  and  trust  deeds,  it  will  be 
proper  to  notice  the  general  doctrines  of  the  Court  of  Chancery  on  the 
subject  of  trusts  by  Operation  of  Law,  that  is,  by  implication,  presump« 
tion,  and  construction  of  law,  so  far  as  relates  to  such  trusts  as  arise 
from  the  voluntary  act  of  the  party  having  the  dominion  over  property — 
from  contract,  expressed  or  implied — and  such  constructive  trusts  as 
arise  from  the  application  of  the  doctrines  of  the  Court  of  Chancery, 
independently  of  any  particular  act  or  contract ;  confining  ourselves,  for 
the  present,  as  regards  constructive  trusts,  to  such  as  arise  from  the 
r»lQ41  '^'^^^^®  situation  of  the  parties;  leaving  those  *cases  which  are 
*■        ^  based  on  actual  fraud  for  the  next  Division  (c).     These  several 

(fl)  Sir  Thomas  Plumer,  in  Tebbt  v.  Car*  (6)  Lord  Eldon,  11  Vea.  107;  see  Hill  on 

ptnler,  ubi  supra ;  citing  Dornford  v.  Domford^  Trusleea,  371. 

ubiwp.i  Athburnham  v.  Thomson^l^  Vea.  4U'2;  (c)  V.  supra,  vol.  i.  pp.  609,  510,  vol.  ii. 

and  Rockt  v.  Hariy  11  Yes.  58  (1  Mad.  3U3).  p.  4.    Constructive  trusts  depending  oulniud 
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kinds  of  trusts  will  be  treated  of  together  in  this  chapter,  there  being 
DO  definite  meaning  attached  to  any  one  of  the  expressions  by  which 
tbey  are  designated,  which  has  been  adhered  to  by  the  judicial  authori- 
ties (a). 

Lord  Hardwicke,  as  is  noticed  in  the  former  volume,  in  the  case  of 
Uoyd  V.  Spillet  (6),  speaking  of  trusts  of  the  description  we  are  now  to 
consider,  observes  that  he  was  bound  by  the  Statute  of  Frauds  (c)  to 
construe  nothing  a  Resulting  Trust  but  what  are  there  called  Trusts  by 
Operation  of  Law,  "which,"  said  his  lordship,  "  are :  first,  when  an 
estate  is  purchased  in  the  name  of  one  person,  but  the  money  or  con- 
sideration is  given  by  another  (rf) ;  or,  secondly,  where  a  trust  is  declared 
only  as  to  party  and  nothing  is  said  as  to  the  rest,  what  remains  undis- 
posed of  results  to  the  heir  at  law  (e) :  and  they  {sic)  cannot  be  said  to 
be  trustees  for  the  residue."  **  I  do  not  know,"  adds  his  lordship,  "  in 
any  other  instance,  besides  these  two,  where  this  court  has  declared 
resulting  trusts  by  operation  of  law,  unless  in  cases  of  fraud,  and  where 
transactions  have  been  carried  on  maid  fide*^{f).  But  this  description, 
as  will  be  seen  by  what  follows,  does  not  embrace  every  case  of  trust  by 
operation  of  law,  within  the  meaning  of  the  statute,  which  is  raised  by 
the  application  of  the  doctrines  of  the  Court  of  Chancery  (g). 

Some  of  the  most  familiar  instances  of  trusts  by  operation  of  law 
have  been  noticed  in  the  former  volume  (A) ;  but  they  require  a  more 
particular  consideration. 

One  instance  of  trusts  by  operation  of  law  arises  from  the  possession 
of  property  bound  by  a  trust  (A;).  Trusts  are  enforced  not  only  against 
•those  persons  who  are  possessed  of  the  trust  property  rightfully  |-^,^- «- , 
as  trustees ;  but  also  against  all  persons  who  come  into  posses-  I-  •■ 
sion  of  the  property  bound  by  the  trust  with  notice  {fc)  of  the  trust;  and 
against  those  who  take  by  voluntary  conveyance  or  title,  though  without 
notice  (/) :  and  whosoever  so  comes  into  possession  is  considered  as 
bound  with  respect  to  that  special  property  to  the  execution  of  the  trust ; 

Slid  poblic  policy  wiU  be  considered  under  (ji)  Supra,  -vol.  i.  p.  511. 

the  general  jurisdiction  in  regard  to  fraud,  (e)  Y.tupra^  vol.  i.  p.  510;  it  will  be  seen 

voder  the  next  division,  namely,  that  which  that  a  trust  may  result  as  to  thei«Ao2e. 

trmis  of  EqaiiAble  Rights;  and  that  descrip-  (/)  Uoyd  v.  Spillet,  2  Atk.  150. 

tiOQ  of  implied  or  constructive  trust  which  (g)  And  see  2  Fonbl.  117;  where  Mr.  Fon- 

ariKs  on  a  contract  ibr  sale  (vicfe  $up.  vol.  i.  p.  blanqne  has  observed  upon   the  inaccuracy 

509),  will,  as  beibre  noticed,  be  treated  of  and  insufficiency  of  this  definition ;  and  see 

under  the  bead  ''Specific  Performance,"  also  Lewin,  181. 

in  the  second  division.  (A)  Pp.  509-512. 

(a)  v.  tuprOj  vol.  i.  p.  511.    Indeed,  as  we  (t)  The  holder  of  trust  property  becomes 

have  seen.  Lord  Nottingham  includes  Pre-  a  trustee  of  it  as  soon  as  he  has  notice  that  it 

somptive, or  aa  they  are  now  generally  called  is  trust  property,  Lord  C.  Sugden,  iSfecru/an 

Implied,  sometimes  Constructive  trusts,  under  v.  /oyrs,  2  Jo.  &  Lat.  410 ;  that  is  of  course  if 

his  definition  of  Express  trusts,  wup.  vol.  i.  its  character  has  not  been  changed;  Fonbl.  p. 

496 ;  Cock  V.  Fountain.    A  definition  of  ex-  4,  n.  (6)  :  the  trust  is  as  it  were  continued. 

pfeas  trusts  is  only  |ierhaps  material  in  re-  (Jc)  As  to  notice,  express  and  constructive, 

spect  of  what  is  meant  by  express  trusts  as  v.  injra^  chapter  on  Mortgages,  «t  v.  tupra, 

distinguished  from  trusts  by  implication  or  vol.  i.  pp.  424,  425,  445 ;  Jone$  v.  Smith,  1 

oonstruction  or  operation  of  law  as  regards  Hare,  55*;  and  Sugd.  V.  and  P.  1040,  tt  teq,^ 

the  Statute  of  Frauds,  tnqt,  vol.  i.  p.  497,  and  which  indeed  might  supersede  any  other  re* 

the  Statute  of  Limitations.  3  &  4  Will.  IV.  c.  ference ;  et  v.  infra^  p.  200,  add.  note. 

37,  S  25,  V.  n^a,  ^ol.  i.  p.  503,  vol  ii.  p.  48.  (/)  Diet.  MaiueU  v.  Manadl,  2  P.  W.  681-2, 

(6)  2  Atk.  150 ;  S.  C.  BarnardisL  384.  Gilb.  For.  Rom.  62. 

(c)  29  Car.  11.  c.  3,  S  7. 
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and  this,  as  Lord  Redesdale  observes,  applies  to  the  administration  of 
assets  of  a  testator  or  intestate  equally  as  to  the  other  trusts  (a) :  and  the 
rule  applies  to  purchasers,  with  notice  of  any  equitable  incumbrance  or 
lien,  as  of  a  covenant  or  agreement  affecting  the  estate  (b). 

It  is  not  clear  how  far  a  purchaser  may  be  affected  by  notice  of  a 
constructive  trust:  notice  of  an  equitable  title,  it  is  to  be  observed,  is 
very  different  from  notice  of  a  legal  title ;  the  result  of  the  authorities 
appears  to  be  that,  where  the  construction  to  be  put  on  the  words  of  the 
instrument  on  which  the  equitable  title  arises  may  admit  of  serious  doubt, 
the  purchaser  will  not  be  bound,  though  the  court  may  consider  that  the 
words  do  give  an  equitable  title  (c):  on  a  similar  principle  the  court  will 
not,  at  least  in  a  doubtful  case,  rectify  a  settlement  as  against  a  pur- 
chaser, though  the  case  might  be  clear  as  against  a  volunteer  (d). 
r*1  QB1  *'^^  ^^^  general  rule  above  stated,  there  is  an  exception  as  regards 
^  -'  those  whose  claims  are  paramount  to  or  inconsistent  with  the  trust. 
A  disseisor^  abator^  or  intruder ^  as  has  been  noticed  before,  would  not 
have  been  seised  to  an  use,  although  he  had  notice,  for  no  one  of  them 
was  in  in  privity  of  the  estate  to  which  the  use  was  annexed,  but  in  the 
post  (e).  This  doctrine  applies  to  modern  trusts;  in  such  case,  the  cestui 
que  trust  may,  as  the  cesUii  que  use  might  have  done,  by  bill  compel  the 
trustee  to  enter  upon  the  disseisor,  or  to  recover  the  land  against  him  at 
common  law,  and  then  this  court  will  compel  the  trustee  to  execute  the 
estate  according  to  the  trust  {/), 

(a)  Lord  Redecdale,  Adair  v.  Shaw^  1  Scho.  Broohi^  9  Vcb.  588,  interprets  this  case,  there 

&  Lef.  262,  affirmed  on  re-hearing ;  Kennedy  may  be  such  a  doubtful  equity  that  a  pnr- 

▼.  Do/y,  i  Scho.  &  Lef.  379,  affirmed  on  re*  chaser  is  not  to  be  taken  to  know  what  will 

hearing,  2  Scho.  &  Lef.  740 :  Nelson,  C.  C.  be  the  decision :  but  Sir  E.  Sugden,  V.  and  P. 

378;  Parker  v.  JSroofo,  9  Yes.  583;  typra,  1060,  s.  79,  disapproves  of  Lord  Nonhing- 

▼ol.  i.  445.  ton's  doctrine ;  one  ground  of  the  decision  was, 

(6)  JfU,  ai.  Raven^utto  v.  HoQier^  7  Sim.  that  the  articles  were  not  produced.     Mardf 

15 ;  Leigh  v.  Macaulay^  1  You.  260;  SmaU  v.  v.  Reetm,  5  Yes.  426,  is  to  the  same  effect  as 

jStwoodf  Und.  ;  and  see  Lewin,  p.  609.  the  dictum  of  Sir  W.  Grant  (nip.,  9  Ves.  58S), 

(c)  See  1  Sanders  on  Uses,  256  ;  Sugden,  that  a  purchaser  is  not  bound  by  notice  of  a 

y.  and  P.  1060,  s.  79 ;  Warrick  t.  Warritk.B  doubtful  equity,  see  pp.  428,  431 ;  ** notice  of 

Atk.  293,  there  Lord  Hardwicke  would  not  an  equitable  title  is  quite  different  from  nocke 

hold  a  purchaser  bound  by  notice,  as  it  was  of  a  legal  title,"  ib.  428 ;  the  fact  of  ootioe 

by  construction  of  law,  that  the  title  (an  estate  being  doubtful,  an  inquiry  was  refused.    In 

tail  under  articles)  of  which  he  had  notice,  J^crron  v.  CAcrry,  2  Vern.  385,  it  was  held  that 

arose.      Senhouae  v.  Earle,  Amb.  285,  there  a  purchaser,  having  notice  of  a  setdement 

also  Lord  Hardwicke  held,  that  notice  of  an  made  after  marriage,  was  bound  to  inquire 

old  settlement,  which,  according  to  the  mo-  whether  it  was  made  in  pursuance  of  articles 

deru  mode  of  carrying  them  into  execution,  before,  but  this  is  different  from  fixing  him 

would  be  construed  into  giving  an  estate  tail,  on  the  construction  of  the  instramenis. 
would  not  bind  the  purchaser,  a  mortgagee—         (d)  during  v.   AasA,  3  Atk.  1 88  ;   Vemom 

it  was  a  stale  demand,  and  the  mortgage  bonA  ▼.  Vernon,  2  P.  W.  600 ;  Sanders's  note,  3  Atk. 

fiU:  notice  of  modern  articles,  since  the  rules  188;    Warride  v.   Warriek^  3  Atk.  293;  and 

of  construction  had  been  settled,  Lord  Hard-  Cordwell  y.MackriU,  2  fxlen,  346. 
wicke    held   would  bind  the  purchaser,  ib,         (e)  1  Rep.  122 ;  For.  Rom.  62  ;  «iq».  vol.  L 

288;  and  see  on  this   distinction  Powell  y.  p.  445. 

Price,  2  P.  W.  540;  and  Sug.  V.  and  P.  1060.  (/)  1  Rep.  139,  4  Inst  85 ;  Gilbert  on 
In  Ccrdwdl  v.  MadcriU,  Ambl.  515;  &  C.2  Uses,  by  Sugden,  429,  note;  Lewin,  p.  29; 
Eden,  344,  Lord  Northington  held,  as  a  gene-  and  see  Reynold  v.  JoneSj  2  Sim.  &  St  211 ; 
ral  rule,  that  a  purchaser,  though  bound  by  but  as  fines  are  abolished  there  cannot  now 
notice  of  a  deed  on  which  an  equity  supported  be  a  disseisin  by  flna  Where  the  right  to 
by  undoubted  precedents  is  founded,  is  not  the  inheritance  was  lost  by  fine  and  nonclaim, 
bound  when  the  equity  depends  on  the  mere  he  who  had  lost  the  inheritance  was  not  en- 
construction  of  words,  which  are  uncertain,  titled  in  equity  to  claim  the  term  which  was 
and  where  the  meaning  often  depends  on  the  to  attend  it,  ibid.  213 ;  these  terms,  as  already 
locality ;  that  is,  as  Sir  W.  Grant,  in  Parkn  v.  stated,  are  extinguished,  sicp.  vol.  p.  516. 
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A  fine  (a)  levied  in  favor  of  one  who  had  notice  of  a  trust  (6),  or  who, 
not  having  notice,  was  a  holder  without  consideration  (c),  would  not  bar 
the  cestui  que  trust;  nor  would  a  fine  levied  by  a  person  who  had  pur- 
chased with  notice  strengthen  his  title  as  against  the  cestui  que  trust  (ct). 
A  mortgagee  could  not  by  fine  and  nonclaim  bar  the  equity  of  redemp- 
tion (e).  But  wherever  a  person  came  in  by  a  title  opposite  to  the  title 
to  the  trust  estate,  or  came  in  under  the  title  to  the  trust  for  a  valuable 
consideration,  without  fraud,  or  notice,  actual  or  constructive,  of  fraud 
or  of  the  trust,  a  fine  and  nonclaim  might  be  set  up  as  a  bar  to  any 
claim  under  the  trust  {/);  but  fines  and  nonclaim  having  been  abolishedi 
these  doctrines  are  now  only  useful  for  illustration. 

If  a  trustee  conveys  to  a  person  with  notice,  and  takes  a  re-convey- 
ance, it  is  inoperative ;  and  if  even  the  person  to  whom  he  conveyed  had 
no  notice,  yet  on  the  re-conveyance  the  trust  will  again  attach ;  though 
it  did  not  attach  on  the  person  to  whom  he  conveyed,  nor  would  have 
attached  if  that  person  had  conveyed  to  another  even  with  notice  {g)» 
This  doctrine  is  analogous  to  that  of  the  common  law,  *for  if  a  r^iqfi 
disseisor  aliens,  and  the  alienee  dies  seised,  the  entry  of  the  dis-  '-  -^ 
seisee  is  barred ;  but,  if  the  land  come  again  to  the  disseisor,  the  entry 
of  the  disseisee  is  revived.  So  in  regard  to  goods,  if  a  person  who  has 
obtained  goods  as  a  trespasser  sell  them  in  market  overty  the  owner's 
title  is  barred,  but  he  may  seize  them  if  they  come  to  the  trespasser 
again  (A). 

It  may  be  a  question  whether  a  purchaser  of  trust  property  with  er- 
press  notice  of  a  trust  {%)  holds  the  premises  upon  an  express  trust  within 
the  meaning  of  the  25th  section  of  the  late  Statute  of  Limitations,  so  as 
to  be  liable  to  be  deprived  of  the  estate  at  the  suit  of  the  cestui  que  trust 
after  twenty  years  have  elapsed  (A:).  The  case  of  the  Attorney-  General  v. 
ChfisVs  Hospital  (/)  would  seem  to  imply  that  he  does :  but  that  was  a  case 
of  a  Charity,  where  the  rules  are  much  more  stringent  against  the  hold- 
ers of  trust  property;  besides,  in  cases  of  charity,  there  cannot  be  any 
ctstui  que  trust  who  is  competent  by  acquiescence  to  afifect  the  rights  of 

(a)  Of  fines  beibre  their  abolition,  v.  aup,  scription,  it  would  be  a  noTelty  to  say  that 

Tol.  i.  pp.  142,  164-5.  any   part  of  the  stock  so  purchased  can  be 

(6)  See  Ktnmedy  v.  Dah/^  1  Sch.  &  Lef.  379,  considered  as  specifically  the  property  of  the 

3S0,  affirmed  on   re-hearing,  2  Sch.  &  Lef.  uAviqui  trtut,"  3  Meriv.  616. 
740;  Boeey  v.  Smith,  I  Vem.  149;  S.  C.  2         (A)  Bovey  v.  SmUh,  2  Cb.  Ca.  126. 
Cb.  Ca.  124 ;   reverse<l  in  Dom.  Proc.    See         (t)  As,  for  instance,  such  notice  as  in  the 

Martin  v.  Martin,  Vin.  Abr.  title  Fraud,  A.  case  of  Parker  v.  Brooke,  9  Ves.  687. 
(pi.  12)  noticed  by  Lord  Redesdale  in  Ken-        (k)  As  to  the  operation  of  the  statute  in 

wdy  ▼.  Daly,  ubi  mtpra.  regard  to  express  trusts,  v.  tupra^  vol.  i.  p. 

(f)  Gilb.  For.  Rom.  62,  11  Ves.  230.  603,  ii.  pp.  48-62;  Ward  v.  jlrcK,  12  Sim. 
(/)  I  Sch.  &  Lef.  379.  472 ;  Man  v.  BkketU,  13  Law.  J.,  N.  S. ;  and 
(0  1  Sch.  &  Lef.  380;  Slory  ▼.  WtndtoTy  Hill  on  Trustees,  249-264,  where  the  most 

2  Atk.  631,  contra,  2  Freem.  21,  69.  important  authorities  are  collected. 

(/)  Gilb.  For.  Rom.  63 ;  Bell  v.  Bell,  Rep.  (I)  Before  Sir  J.  Leach,  3  Myl.  &  K.  344. 

temp.  Plunkett,  59 ;  and  see  Sugd.  V.  and  P.  There  is  an  important  case,  Tojl  t.  Stephen' 

1036,  S  16.  ion,  heard  4th  April,  1848,  as  I  am  informed 

(g)  1  Sch.  &  Lef.  379 ;  Lowiher  v.  CarU  by  my  friend  Mr.  Lee,  now  under  appeal,  in 
^  2  Atk.  242,  and  the  cases  cited  in  the  which  the  question  will  be  decided  whether 
note  by  Mr.  Sanders ;  Ferran  v.  Cherry^  2  the  vendor  is  such  a  trustee  for  the  vendee 
Vernon,  384.  But  as  regards  stock  sold  out,  (v.  tupra,  vol.  i.  p.  509,  and  9  Ves.  510,  et 
L>rd  Eldon,  in  VuUiofny  v.  Noble,  said  that,  infra),  as  that  he  or  his  representatives  can- 
**  If  a  man  has  sold  out  stock,  in  breach  of  not  plead  the  statute ;  the  Vice  Chancellor 
tnist,  and  aAerwards  buys  stock  of  a  like  de-  Wigram  has  decided  that  he  is  not. 
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the  objects  of  the  charity  (a),  though  no  distinction  was  taken  on  this 
ground  in  the  argument  or  the  judgment.  If  a  bond  fide  purchaser  is 
to  be  considered  only  as  a  trustee  by  implication  or  construction  of  law, 
and  such  it  is  conceited  he  actually  is,  it  is  presumed  that  he  may  insist 
on  the  benefit  of  the  statute  after  twenty  years:  indeed,  it  is  a  well  esta- 
blished rule  that,  when  a  person  is  a  trustee  by  implication  only,  and  as 
such  affected  by  an  equity,  that  equity  independently  of  any  statute  must 
be  pursued  within  a  reasonable  time.  It  is  conceived,  that  the  statutory 
bar  would  clearly  apply  to  such  a  case  as  a  purchaser  fixed  with  con- 
structive notice  only,  or  where  he  had  purchased  under  circumstances 
which,  in  a  recent  transaction,  might  have  made  him  liable  for  want  of 
having  exercised  due  caution :  and  persons  taking  the  estate  without 
notice,  but  without  consideration  (from  which  it  is  sometimes  said  notice 
will  be  presumed),  are  clearly,  it  is  conceived,  entitled  to  the  benefit  of 
r*lQ81  ^^  statute  (6):  poverty,  ignorance,  or  mistake  *cannot  be  taken 
^  J  into  consideration  where  the  statutory  bar  has  attached,  though  it 
may  weaken  the  effect  of  length  of  time  considered  only  as  affording  a 
presumption  (c).  Even  if  the  transaction  be  affected  with  fraud,  the 
statutory  bar  will  apply  if  a  sufficient  time  has  elapsed  since  the  dis- 
covery of  the  fraud ;  the  general  rule  of  equity  is  that  eoery  new  right  of 
suit  must  be  acted  upon  at  least  within  twenty  years  after  it  accnies  (d). 
It  maybe  observed  that  it  has  been  held  by  the  Vice-Chancellor  Wigram, 
that  where  an  annuity  is  given  by  will  and  the  real  estate  is  charged 
with  the  payment  of  it,  and  then  the  estate  is  simply  devised  charged 
with  the  payment  of  the  annuity,  that  is  not  a  case  of  express  trust ;  it 
is  a  bequest  or  devise  which  creates  a  liability,  but  does  not  impose  any 
fiduciary  character  on  the  devisee  (e). 

It  has  been  stated  by  Mr.  Cruise  (/),  and  it  may  be  inferred  from  a 
passage  in  Mr.  Justice  Story^s  Commentaries  {g)  that  he  entertained  the 
same  opinion,  that  on  a  conveyance  of  property  to  a  stranger  in  blood, 
where  no  use  or  trust  is  declared,  a  trust  will  result  to  the  grantor  by 
analogy  to  the  doctrine  as  to  resulting  uses ;  but,  if  the  case  be  such  that 
an  use  will  not  result  at  law,  it  is  by  no  means  clear  that  a  trust  will 
result  in  equity.  The  authority  on  which  Mr.  Cruise  relies  is  the  Duke 
of  Norfolk  V.  Browne^  before  Lord  Keeper  Somers  (A).     The  then  late 

(a)  As  between  private  persons  acquies-         (e)  V.  C.  Wigram,  Francis  v.  Grocer^  5 

cence  may  have  important  effects  and  raise  Hare,  51,  referring  to  Hugha  v.  Kdly^  3  Dru. 

every  kind  of  presumption :  see  Lord  Eldon's  &  W.  482 ;  Harriton  v.  Duignany  2  D.  &  W. 

observations  in  Parka  v.  White^  11  Yes.  226  ;  295.     As  to  the  case  of  there  being  no  per- 

I«win,  619,  and  mp,  p.  60, 61.  son  to  give  a  discharge  or  release  under  the 

(6)  See  int.   al.  Townund  v.    TownMtnd ;  40th  section  of  the  statute,  see  JSurre// v.  Xonf 

Andrew  v.  WrigUy^  and  the  other  eases  cited,  EgrenunU^  7  Beav.  235-8. 
tupra,  p.  63,  note  (g)  ;  Btckford  v.  Wade,  17         (/)  Cruise,  Dig.  Tit.  xii.  ch.  1,  §§  51,  52; 

Yes.  97;  and  see  Lewin,  613.     As  regards  and  see  Hill  on  Trustees,  72,  and  Lewin,  p. 

express  trusts,  v.  «fp.  p.  62  ;  and  see  Attorney'  130. 

General  v.  Fithmonger'i  Con^any^  Preston's         (g)  Yol.  ii.  §§  1197;  the  authorities  there 

Will,  5  My.  &  Cr.  16.  cited  apply  to  the  common-law  doctrine  of 

(c)  See  Lewin,  pp.  617  and  621,  and  the  resulting  uses;    see  Uoyd  v.  Spillet^2  Aik. 
cases  there  cited.  150,  et  wpra^  vol.  L  451,  tn/ra,  p.  227,  n.  (*), 

(d)  Lord  Redesdale,  Hovenden  v.  Lord  An-  and  2  Bla.  Comm.  330,  in  respect  of  which 
nesley,  2  Scho.  &  Lef.  636 ;  tup.  p.  61,  Lewin,  no  question  as  to  any  trtut  can  arise. 

619.     I  would  refer  the  reader  to  this  treatise         (A)  Free  Ch.  80.      This,  it  may  be  ob- 
for  a  very  clear  exposition  of  the  doctrine  as    served,  was  aAer  the  Statute  of  Frauc's. 
to  presumptions  and  bars  from  length  of  time. 
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duke  had  executed  a  grant  of  the  next  presentation  to  a  church  to  the 
defendant's  father,  ^*ho  was  a  clergyman,  and  had  been  much  entrusted 
and  employed  by  the  duke,  and  so  far  there  were  grounds  for  presuming 
that  it  was  intended  as  a  gift;  but  the  duke  had  kept  the  deed  in  his 
possession,  and  never  had  any  communication  with  the  donee  on  the 
subject:  The  Lord  Keeper  said,  '*  This  is  a  resulting  trust  for  the  grant- 
or, there  being  no  other  trust  declared,"  thereby  rather  confirming  Mr. 
Cruise's  conclusion ;  but  it  will  be  observed  that  this  was  a  very  special 
case,  and  the  decision  may  perhaps  have  been  influenced  by  the  grantor 
having  apparently  reserved  for  himself  a  locus  pceniientue  by  keeping  the 
deed  and  making  no  communication*  to  the  donee  (a).  Lordr^.Qq-. 
Hardwicke,  in  the  case  of  Young  v.  Peachy  (6),  in  conformity  ^  ^ 
with  his  doctrine  in  Lloyd  v.  Spillet  (c),  mentioned  above,  expressed  an 
opinion  that  no  trust  could  result  in  such  a  case,  for  it  would  be  to  con- 
tradict the  Statute  of  Frauds.  '^The  rule  as  to  trusts  by  implication  or 
operaiion  of  law,  is  by  no  means,"  said  his  lordship,  *'so  large  as  to  ex- 
tend to  every  voluntary  conveyance"  ((f).  It  seems  to  be  clear,  accord- 
ing to  the  modern  authorities,  as  will  be  more  fully  noticed  hereafter  (e), 
that  if  a  complete  conveyance  or  transfer  of  property  is  effected,  whether 
legal  or  equitable,  and  the  grantor  has  not  reserved  any  control  over  the 
deed,  or  locus  panitentuB^  the  legal  title  in  the  one  case,  and  the  equitable 
title  in  the  other,  and  the  presumption,  will  go  together ;  the  donee  needs 
no  proofs  to  keep  the  estate,  but  the  claimant  must  bring  proofs  to  take 
it  from  him  (/*).  If  upon  the  deed  there  are  any  circumstances  tending 
to  show  that  a  trust  was  intended  (g),  then  the  onus  of  proof  is  on  the 
donee;  if  there  are  circumstances  from  which  it  can  be  made  out  in 
proof  that  it  would  be  a  Ifaud  in  the  grantee  to  retain  the  property  as 
his  own,  parol  evidence  may  be  given  of  such  circumstances,  to  prove 
that  the  transaction  was  subject  to  a  trust  (A).  If  stock  be  transferred 
to  another,  though  he  should  be  a  stranger,  no  resulting  trust  will  have 
place ;  it  will,  primd  facie  at  least,  be  considered  as  a  giil  (»).     As  re- 

(a)  See  DiMher  v.  Dithar^  1  P.  W.  204,  et  trust  for  him ;  Lord  Thqriow  considered  that 
infra.  til  ere  was  no  prenmiption  of  a  trust  in  such  a 

(b)  2  Atk.  150.  *  case,  aud  would  not  admit  parol  evidence. 

(c)  JJoifd  V.  SfiUdf  2  Atk.  1 50 ;  and  see  (e)  See  chapter  on  VolmUary  Conveyance 
CMmgUm  V.  FUtrker^  2  Atk.  1 56,  where  Lord  and  ^sngnmenttt  infra. 

Hardwicke  holds  the  same  doctrine ;  "if  the  (/)  Jefferyt  v.  Jeffertfij  1  Cr.  8e  Phillips, 

plea  of  the  statute  had  stood  by  itself  it  might  13i^;  Currant  v.  Jago^  1  Coll.  *2iM;  and  see 

have  bt^eo  a  sufficient  plea."  Cook  v.  FouaUainj  3  Swanst.  59U ;  et  v.  in/ro, 

(<f)  Young  V.  Peachy,  2  Atk.  256.     Tlje  chap.  Voiuniary  Conveyancet. 

ieanon,  however,  is  not  an  authority  on  the  (g)  See   lupro,   vol.   i.   pp.  568-9,  as  to 

point;  the  Lord  Chancellor  turned  the  grantee  whether  parol  evidence  should  be  admitted 

into  a  trustee  on  the  ground  of  fraud;   the  in  the  first  instance  to  tupporl  a  presumption, 

oonveyaijce  was  proved  to  have  been  obtained  (A)  Hutchint  y,  Lee,  1  Atk.  447,  the  evi- 

for  ODe  purpose  and  intended  to  be  used  for  dence   was  declarations  of  the  donee  at  the 

another;    and  see   Lord  Nottingham's  dicL  time  and  afterwards;  L.ord  Hurdwioke  ad- 

Cook  V.  Fountain,  3  Swanst.  590,  592 ;  but  see  mitted  it  in  that  case  as   eonaittent  with  the 

his  observations  on   Wyndham't  case,  there  deed,  and  in  avoidance  of  fraud :  and  as  to 

cited ;  and  Lord  Thurlow's,  Fordyce  v.  Wiliii,  evidence  of  conduct  and  ihe  nets  of  the  parties, 

3  Bro.  577,  585:  this  case  related  to  a  grant  as  showing  whether  the  trantfuction  is  gifl  or 

of  a  pension  from  the  Crown,  not  from  the  trust,  see  10  Yes.  367,  3Cb,  Lord  Eidon;  Cook 

party,  and  does  not  apply  to  resulting  trusts,  v.  Fountcnn,  3  Swanst.  p.  593,  Lord  Nutting* 

but  to  the  point  whether  a  person  may  aver  bam;  et  v.  Crij^t  v.  Jee,  4  Bro.  47"-^. 

and  prove  by  parol  evidence  (if  it  is  admitted  (i)  C.  6.  Richards,  Givr<^e  v.  Jjunk  of  Eng* 

it  is  chfferent)  that  an  absolute  conveyance  land,  7  Price,  65 1. 
or  assignment  to  a  third  person  was  made  in 

VOL.  n. — 17 
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money,  on  the  presumption  that  such  must  have  been  the  intention  (a); 
but  to  establish  such  a  trust,  where  it  cannot  be  collected  from  the 
instrument  itself,  the  proof  of  payment,  or  that  the  money  was  that  of  the 
claimant,  must  be  clear;  mere  discourses,  and  even,  as  it  seems,  verbal 
evidence  of  an  acknowledgment,  if  unsupported,  will  not  be  sufficient  (6). 
Sufficient  evidence  may  be  deduced  inter  alia  from  expressions  or  recitals 
P^oAo-i  in  the  purchase  deed  (c);  or  from  some  ^memorandum  or  note  of 
^        ^  the  nominal  purchaser  (d) ;  or  from  his  answer  to  a  bill  of  dis* 
covery  {e) ;  or  from  papers  left  by  him,  and  discovered  after  his  death  {/). 
Whether,  after  the  death  of  the  supposed  nominal  purchaser,  parol  proof 
alone  is  admissible,  as  to  whose  money  it  was,  against  the  express, 
declaration  of  the  deed  that  such  purchaser  paid  the  purchase  money 
(which  it  may  be  observed  will  naturally  have  been  inserted  from  the 
instructions  of  the  nominal  purchaser,  and  may  have  been  so  inserted 
with  a  fraudulent  intent),  has  been  a  subject  of  controversy  {g)j  though 
it  seems  pretty  clear  that  it  may  (A).     Where  a  person  employs  a  person 
as  his  agent  to  purchase  an  estate  for  him,  and  he  enters  into  a  contract 
for  the  purchase,  it  is  not  material  whether  at  the  time  he  intended  that 
the  purchase  should  be  for  the  benefit  of  his  principal  or  of  himself;  the 
principal  will  be  entitled  to  the  benefit  of  the  contract  (i) :  but  where  a 
person  contracts  for  the  purchase  of  an  estate  in  his  own  name,  and  pays 
for  it  with  his  own  money^  parol  evidence,  that  is,  other  than  writing 
signed  by  the  party,  will  not  be  received,  as  against  the  purchaser's 
denial  of  any  trust,  for  the  purpose  of  proving  that  the  purchaser  had 
agreed  to  purchase  the  estate  for  another,  and  thus  to  create  a  trust;  as 
that  would  be  directly  against  the  Statute  of  Frauds  (A;) :  proof  of  direct 
fraud  might  furnish  an  exception  to  this,  as  to  almost  every  other  general 
rule. 

It  is  not  sufficient  to  prove  that  the  person  who  purchased  the  estate 
had  money  belonging  to  another  in  his  hands,  unless  the  employment  of 
that  money  in  the  purchase  be  also  proved,  and  then  it  seems  a  lien  only 
will  be  created  (/).     Where  trust  money  has  been  laid  out  by  a  trustee 

(a)  See  Fown;  ▼.  PeiurAy,  2  Atk.  257.  (A)  See  Lendi  ▼.  Lmrh,   10   Yes.    511; 

(b)  WUUs  ▼.  Witiit,  2  Atk.  71;  Grooti  v.  Carter  v.  JtaUy,  12  July,  1745,  MS.;  Mad. 
Grxwet,  3  Y.  &  J.  170;  WUkuu  ▼.  Stevem,  1  P.  and  P.  ii.  141 ;  and  Sugd.  V.  and  P.  iL  910. 
Y.  &  Coll.  C.C.  435;  Gascoigne  v,  Thwing,  1  (0  Xmi  t.  NuUaO,  1  Rues.  &  M.  53; 
Yarn.  3C6;  and  v.  Amb.  413;  Sugd.  Y.  and  TayUfr  v.  Salmon,  4  My.&  Cr.  139,  Lord  Cot- 
P.  909.  teuham;    Wiiton  ▼.  Hart,  1  J.  a  Moore,  45, 

(c)  See  Lord  Plymondh  v.  SRdeman,  2  Yern.  and  Mculean  v.  Dunn,  4  Bing.  722,  tkera 
168;  Newton  v.  PrtMton,  Pr.  Ch.  104;  there,  cited;  and  see  5  Hare,  391. 

although  parol  evidence  as  to  whose  money  (k)  BartkU  v.  PidsertgiH,  4  East,  677,  1 

it  was,  was  reed  de  bene  esse,  Justice  Powel  G>x,  15;  &  C.  1  Eden,  516;  see  Sugd.  Y.  and 

would  not  decree  a  trust;  Kirk  v.  Webb^ib,  P.  91 1-12,  t6.  46,  138.     The  statement  of  the 

84,  cited  1  Sanders  on  Uses,  p.  258.  case  in  Eden's  Report,  5 15,  shows  the  dis> 

(d)  O'Hara  t.  O'NeU^i  Eq.  Abr.  745;  &  C.  tinction  ;  it  was  *^ upon  a  verbal  agreemeni  be- 
7  Bro.  P.  C.  227.  tween  them"  that  the  bill  was  founded,  noc 

(«)  Cottingfon  v.  Fletcher,  2  Atk.  155;  but  employment  or  agency:  the  purchaser  was 

see  Moore  v.  Edwards,  4  Yes.  23.     It  is  now  convicted  of  perjury,  but  Lord  Northington 

settled  that  the   Suitute  of  Frauds  may  be  would  not  entertain  a  bill  of  review  on  this 

pleaded  with   effect,  though  a  parol  agree-  ground.   (I  Eden,  517.)     Mr.  Justice  Story 

ment  be  admiiied,  Mitf.  267.  (§1201  a)  construes  these  cases  rather  dif- 

(/)  Ryall  V.  Ryall,  Amb.  413;  Lane  v.  ferently. 

Digfuon,ib.  409;  ei  v.  1  P.  W.  322;  1  Atk.  59.  (0  Kirk  v.  W^bb,  Prec.  Ch.  84,  affirmed 

(g)  See  Sand,  on  Uses,  vol.  i.  p.  259,  and  in  Bom.  Proc.      Justice  Powel  there  cited  a 

the  note  to  Z/oyrf  V.  Spillet,  2  Atk,  15J;  Ro-  case   in    which    it  had   been    decided    thai 

bens  on  Frauds,  p.  <jy.  where  the  king's  receiver  had  laid  out  the 
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10  land,  or  stock,  or  on  any  security,  it  may  be  followed  so  as  to  be  sub- 
jected to  the  trusts,  provided  the  proof  that  the  trust  *money  r«oQ4i 
specifically  was  so  laid  out  be  clear  (a):  where  it  is  sought  Xo^  ^ 
establish  that  fact  by  showing  that  the  trustee  could  not  have  made  the 
purchase  with  his  own  money  (6),  the. only  evidence  that  can  be  received 
is  such  as  directly  proves  the  inability  of  the  party  to  purchase  with  his 
own  funds;  evidence  of  the  opinions  of  persons  acquainted  with  the 
trustee,  formed  in  the  course  of  their  dealings  with  him,  may  indeed  be 
received  if  coupled  with  proof  of  additional  facts,  but  such  evidence  has 
been  held  not  to  be  sufficient  of  itself  (c). 

It  may  be  taken  as  a  general  principle,  that  where  a  man  is  bound,  by 
covenant  or  otherwise,  to  do  an  act,  and  he  does  an  act  which  may  be 
converted  to  a  completion  of  his  engagement,  it  shall  be  supposed  that 
he  meant  to  complete  it  [d) ;  or,  as  Lord  Brougham  states  the  rule,  if  he 
has  done  anything,  it  will  be  presumed  that  he  had  done  it  in  pursuance 
of  his  obligation  (e).  So  that  if  a  person  who  has  covenanted,  by  marri- 
age articles  or  otherwise,  to  lay  out  money  in  the  purchase  of  land  to  be 
settled,  afterwards  purchases  land  to  himself  and  heirs,  but  does  not  settle 
it;  as  a  general  rule  it  will  be  considered  that  the  lands  were  purchased 
to  be  settled  on  the  trusts,  and  will  be  bound  by  the  trust.  And  this 
principle  will  be  applied  equally  in  favor  of  the  person  liable  to  the  duty, 
as  against  him,  as  between  his  heir  and  personal  representatives  (/);  so 
that  land  purchased,  but  not  settled,  will,  as  between  the  heir  to  whom 
it  has  descended  and  the  personal  representatives  of  the  covenantor,  be 
considered  *as  having  been  purchased  in  satisfaction,  or  part  r«QA5i 
satisfaction,  of  his  covenant,  so  as  to  relieve  his  estate  from  the  ^  *' 
barthen  of  the  covenant  in  whole  or  in  part.  In  Sowden  v.  Sowdertj 
Lord  Alvanley  appears  to  have  gone  one  step  fu«rther ;  he  held  that  where 

king's  money  in  the  purchase  of  land,  yet  the  Lord  Eidon,  referring  to  Sowdtn  v.  Sowdtn^ 

king  oould  not  claim  the  land.  says,  that  a  purchase  of  less,  equal,  or  greater 

(a)  Kirk  v.  Wtbb^  M  iup.  Sugd.  Y.  and  P.  value,  and  tlie  conveyance  being  taken  in  fee 

918-19;   see  Taylor  v.  PhmuTy  3  M.  &  S.  and  lef\  to  descend  on  a  son  who  would  be 

574-6;  ef  tn/!  p.  221.  tenant  in    tail,  will,  notwithstanding   Lord 

(6)  See  WitUs  v.  WUHtf  2  Atk.  71.  Tlnirlow^s  doubts,  be  taken  as  a  satisfaction 

(0  Lane   v.    Di^hton,   Amb.  409;    Lord  of  a  covenant  to  purchase  and  settle  lands; 

Chtthoorth  V.  Edwards,  8  Ves.  46,  40;  Tayfor  and  see  Lench  v.  Lench,  10  Ves.  516,  Sir  W. 

V.  Phtmer^  3  M.  &  S.  562;  liebman  v.  Har-  Grant.     The  rule  that  what  ought  to  be  done 

««rt,  2  Moriv.  513;  Lench  v.  Ltnrh,  10  Ves.  is  considered  as  done,  and   the  doctrine  of 

J)16.    Sir  W.  Grant  there  notices  the  doubts  satisfaction,  which  are  to   some  degree  in- 

which  had  been  entertained  on  the  subject  of  volved  in  what  follows,  will  be  considered  in 

following  the  purchased  property  in  any  case ;  separate  sections. 

Gfowf  v.  Grrwts,  3  Y.  &  J.  163;   Wilkint  v.  («)  Lord  Brougham,  Tubbs  v.  Broadwood^ 

Stevent,  1  Y.&  Col.  C.  C.  434-5;  Sug.  V.  and  2  Russ.  &  M.  493;  that  was  the  case  of  a 

P.  910-1 1-19.     The  trustee  cannot  claim  the  tenant  for  life,  bound  by  the  provisions  of  an 

investment  as  his  own,  and  make  himself  Act  of  Parliament,  to  lay  out  the  produce  of 

debtor  to  the  eettvi  que  truet^  V.  C.  Wigram,  land  sold  under  the  act :  see  Sugd.  V.  and  P. 

PinkeUv.  Wright^2  Hare,  127.     Even  money  920.     A  general  covenant  to  settle  land  cloes 

at  a  banker's  may,  it  seems,  be  attached  on  not  create  a  specific  lien,  FreetmnUh  v.  Dedire, 

this  ground,  provided  the  proof  be  clear  that  1  P.  W.  430;  but  see  ibid.  233. 

it  is  trust  money;  Lord  Chedworth  v.  Edwards^  (/)  Ttd}bt  v.  Broadwood^  ubi  mpra^  WS- 

«W  tup.  p.  50.     As  to  following  trust  money  coda  v.  Wilcocla^  2  Vern.  558.     "A  man  will 

laid  out  by  an  executor  for  the  benefit  of  the  be  presumed  to  be  just  before  he  is  generous." 

estate,  see  Waiit  v.  Whorwood,  2  Atk.  159.  —Lord  Hardwicke,  Deamn  v.  Smith,  3  Atk. 

((/)  Lord   Kenyon,  Sowden  v.    Sowden,    1  327,  and  see.  on  this  subject,  Sugd.  V.  and  P, 

Cox,  166,  rather  differently  stated,  1  Bro.  583 ;  921-2,  particularly  the  distinction,  921,  §§  6 

aod  see  GarUuhore  v.  ChaUt^  10  Ves.  9,  where  and  7,  922,  §  8. 
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a  person  was  bound  to  advance  money  to  trustees  to  be  by  them  laid  out, 
and  he  had  made  a  purchase,  it  was  to  be  presumed,  in  his  favor,  to 
have  been  purchased  in  execution  of  the  trust  (a).  Where  a  trustee  or 
agent  is  bound  by  the  trust  to  lay  out  the  money  in  land,  if  he  actually 
lay  it  out,  it  will  be  presumed  to  have  been  done  in  execution  of  the 
trust  (6).  It  cannot,  however,  be  said  that  in  all  cases  where  there  is 
trust  money  to  be  laid  out  in  land,  all  purchases  made  by  the  persons 
into  whose  hands  the  money  is  traced,  must  be  considered  as  having  been 
made  in  the  execution  of  the  trust.  Where  it  is  clear  there  was  no 
intention  to  lay  out  trust  money  in  land,  a  purchase  made  by  the  party 
holding  it  or  liable  to  pay  it,  will  not,  of  itself,  raise  a  trust  so  as  to  give 
the  estate  purchased  to  the  cestid  que  trust  in  substitution  for  the  trust 
fund  or  even  a  lien  upon  it(c);  though  if  the  trust  money  has  been  em- 
ployed in  the  purchase  it  may,  as  above  mentioned,  be  followed  {d). 
There  is  no  authority  or  principle,  said  Lord  Rosslyn,  to  enable  the 
court,  where  there  is  no  ground  for  presumption — where,  in  point  of  fact» 
the  court  must  be  satisfied  that  the  party,  though  having  trust  moneys 
in  his  hands,  did  not  mean  to  execute  the  trust,  or  conceive  himself  to 
be  under  a  trust — to  hold  that  the  estate  he  purchased  is  subject  to  the 
trust  («). 

In  a  case  where  the  husband  had  obtained  trust  money  from  the  trust- 
ees, who  were  empowered,  if  they  should  think  fit,  to  invest  the  money 
r*2061  ^^  l^i^^>  ^i^h  ^^^  consent  of  a  third  party ;  Sir  William  Grant  *held, 
^  ^  that  a  presumption  that  an  estate  purchased  by  the  husband  was 
intended  to  secure  the  trust  money,  could  not  arise  (jT). 

Where  the  circumstances  are  such  as  to  raise  the  presumption,  it  may 
be  rebutted  by  evidence  showing  a  different  intention ;  for  intention,  it 
seems,  is  the  ground  of  decision,  excepting  in  cases  where  trust  money 
is  employed  in  the  purchase ;  for  instance,  if  the  purchaser  should  seU 
or  mortgage  the  estate,  according  to  Lord  Hardwicke,  that  would  alto- 
gether destroy  the  presumption  {g). 

(a)   1  Bro.  582-3;  1  Cox,  166;  see  also         (#)  Ix>rd  Rosslyn,  Ptrry  v.  Pkiii^  4  Ves. 

Ltckmere  v.  Lechmtrt^  Forrest  80,  92;  S.  C.  114,  116  (a.d.  1798);  the  decree  was  affirm- 

more  full,  Lechmert  v.  Lord  Carti^  3  P.  W.  ed  on  a  bill  of  review  by  Lorrl  Eldon  (17 

211,  228  (see  1  Cox,  166).  Yes.  173,  a.i».  1810-11:  see  183),  not  pre- 

(6)  Sugd.  V.  and  P.  919,  §  3.  cisely  on  the  grounds  taken  by  Lord  Rosslyn, 

(r)  Savagt  v.  Carrel,  1  Ball  &  R  285  ;  the  though  not  disputing  them.    Mr.  Fonblanqoe^ 

heir,  in  completing  the   contract  of  his  an-  in  his  Treatise,  p.  120  (a.i>.  1 820),  disputes 

cestor,  which,  under  the  circumstances,  was  Lord  Rosslyn 's  doctrine,  but  without  referring 

not  binding,  had  applied  the  personal  estate  to  the  subsequent  hearing  before  Lord  Eldon. 

for  that  purpose :  and  see  Gardner  y.  Mar^it  It  is  to  be  observed  that  ffUton  v.  ForemoM, 

of  Toumsend,  G.  Cooper,  Rep.  302 — a  case  of  Dickens,  p.  593  (Lord  Thurlow,  1782),  was 

a  covenantor  having  an  equitable  estate  ai\er-  decided  on    the   assumption   that  the   trust 

wards  procuring  the  legal  estate  which  might  money  must  be  taken  lo  have  been  empk>yed 

have  satisfied  his  covenant :  where  a  person  in  the  purchase  by  the   bankrupt ;   and  see 

procures  the  estate  with  a  view  to  the  per*  Sugd.  V.  and  P.  919^  and  see  the  dicL  of 

formance  of  his  covenant  the  result  will  be  Lord  Eldon,  sup.  p.  196,  note  (t),  as  to  trust 

different;  see  WeUtdty  v.  WelUtley,on  appeal,  stock  sold  out 
4  My.  &  Cr.  677.  (/)  Leneh  v.  Leneh,  10  Ves.  515. 

(d)  Lam  v.  Dighton,  Ambl.  409  (see,  as  to         (g)  In  Dtacon  v.  Smiihy  3  Atk.  327,  Lord 

this  case,  Sanders  on  Uses,  i.  324) ;  Lewis  v.  Hardwicke  says  it  would  take  off  a/2  evidence 

MaddockSy  17  Yes.  48,  57,  58;   and  Lench  v.  of  his  intention  to  bind  the  estate  by  the  ar- 

Lenck,  ubi  sup.;  and  see  Taylor  v.  Phtmer^  3  tides;  but  the  observation  was  called  for  in 

>faule  &  S.  575,  Lord  £11  en  borough's  judg*  reference  to  creditors  and  purchasers  only, 
ment,  and  Kirk  v.  Wtbb^  supra^  p.  203. 
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Any  assets  of  the  'wife's  testator,  existing  in  specie,  may  be  followed 
into  the  hands  of  the  husband  after  her  death ;  and,  even,  as  in  the  case 
of  Pagett  y.  Hoskins  (a),  though  not  existing  in  specie,  if  the  husband 
had  notice  i^hen  he  obtained  the  property  that  it  formed  part  of  the 
goods  of  the  testator  (6). 

Where  two  or  more  purchase  lands,  and  advance  the  money  in  equal 
proportions,  and  take  a  conveyance  to  them  and  their  heirs,  this  is  a 
joint-tenancy,  that  is,  a  purchase  by  them  jointly  taking  the  chance  of 
survivorship,  which  may  happen  to  the  one  of  them  as  well  as  to  the 
other  (c) :  but  where  two  or  more  persons,  who  are  tenants  in  common 
of  a  mortgage,  purchase  the  equity  of  redemption,  though  paying  the 
purchase  money  in  equal  shares,  the  title  to  the  equity  of  redemption 
will  follow  that  of  the  mortgage  (d).  In  an  ordinary  purchase,  where 
the  proportions  of  the  money  are  not  equal,  and  this  appears  on  the  deed 
itself,  this  makes  the  purchasers  in  the  nature  of  partners;  and  however 
the  legal  estate  may  survive,  yet  the  survivor  is  considered  but  as  a 
trustee  for  the  others,  in  proportion  to  the  sums  advanced  by  each  of 
them  (e)«  If  two  or  more  make  a  joint  purchase,  and  afterwards  one 
of  them  lays  out  a  considerable  sum  of  money  in  repairs  and  improve- 
ments, he  has  a  lien  on  the  land,  and  a  trust  is  raised  for  him  and  his 
representatives  for  the  amount  (/). 

*In  all  cases  of  a  joint  undertaking,  such  as  the  purchase  of  r«on7i 
lands  with  a  view  to  draining  and  levelling  them,  the  purchasers  ^  ^ 
will  be  considered  as  tenants  in  common,  and  the  survivors  as  trustees 
for  those  who  are  dead  (g).  But  as  the  title  has  survived  at  law^  the 
representatives  of  the  deceased  parties  who  seek  for  equity,  namely,  to 
be  let  in  for  the  shares  of  the  persons  who  contributed  to  the  original  ad- 
vance, must  do  equity ;  they  must  therefore,  if  admitted  at  all  (A),  con- 
tribute their  proportions,  with  interest,  to  any  subsequent  purchases 
made  by  the  other  joint  contractors,  though  without  notice  to  the  appli- 
cant, and  although  they  may  have  turned  out  to  be  losing  speculations ; 
in  short,  they  will  be  treated  as  partners  throughout  if  they  elect  to  have 
any  concern  in  the  speculation  (t). 

Where  land  is  acquired  as  the  substratum  of  a  partnership,  in  the 
Court  of  Chancery  the  land  is  considered  as  part  of  the  stock,  and 

(a)  PrecCh.  431,  approved  by  Lord  Hard-    cases  referred  to  in  the   note  to  Jackaony, 
wicke,  Mtad  V.  Lord  Orrery^  3  Atk.  240.  Jackton,  9  Ves.  697 ;  the  case  itself  is  on  the 

(b)  Lord  Redeedale,  Jdiur  v.  SAov,  1  Sebo.     question  of  implied  severance,  inf.  p.  2U7. 

&  Lef.  270.  (d)  Edwardt  v.  Fatkion,  Free.  Cb.  332 ;  19 

(0  Lake  v.  Gt6«m,  1  £q.  Abr.  291.    In  Yes.  444. 

Hkyx  V.  Gyles,  2  Vern.  3S5,  a  grant  from  a  («)  Diet.  Lord  Hardw.  Bigden  v.  VdUier^  2 

fausliand,  joint   tenant  with   another,  to   his  Ves.  Seti.  258,  3  Atk.  735. 

wife,  was  not  considered  sufficient  to  sever  (/)  See  tlie  authorities  in  the  next  note, 

the  joint  tenancy:  this  is  a  strong  case,  for  Ig)  Lake  v.  GibKm^  1  £q.  Ca.  Abr.  291 ; 

every  previous  taking  of  the  lease  in  joint  S.  C.  nom.  Lake  v.  Craddockj  3  P.  W.  158-9; 

tenancy  bad  been  under  an  express  agree-  Jackaon  v.  Jack»o%  9  Yes.  596-7,  and  the 

roent  that  survivorship  should  not  take  place ;  note;  Jefferyt  v.  Small,  1  Yern.  217.    Tenancy 

however,  the  deed  was   made  expressly  to  in  common  is  favored  in  Equity,  PortcricAf  v. 

sever,  which  seems  to  imply  a  recognition  of  Powlet^  West,  R,  7, 

the  existence  of  a  joint   tenancy;  and  see  (A)  See  Norway  v.  RouXy  19  Yes.  159. 

lake  V.  GiJbmmj  1  £q.  Ab.  291 ;  Ridgen  v.  (t)  Lake  v.  Gibson,  and  the  other  cases  in 

Valhar,  2  Yes.  258;   8.  C.  3  Aik.  734,  735;  note  (g),  tupra,-  and  Sug.  Y.  and  P.  903. 
JixUng  V.  Knipej  19  Yes.  446;  and  tee  the 


207  Land  acquired  for  the  Purposes  of  a  Partnership. 

according  to  the  doctrine  of  the  lex  mercatoria  it  will  not  survive ;  and 
where  a  partnership  subsists  and  land  is  brought  into  and  actually  used 
by  the  partnership  for  partnership  purposes,  the  court  has  dealt  with  it 
as  partnership  property,  although  the  ownership  apparently  has  not 
been  in  all  the  members  of  the  firm,  or  if  in  all  not  apparently  as  part- 
ners but  under  another  title  ;  indeed,  the  person  in  whom  the  legal 
estate  is  vested,  whosoever  he  may  be,  is  treated  as  a  trustee  for  all  the 
partners  ;  and  a  purchaser  from  any  such  party  with  notice  will  equally 
be  a  trustee  (a).  Whether  a  subsisting  joint  tenancy  has  been  severed 
or  not  is  a  mere  matter  of  evidence,  in  each  particular  case  ;  where  a 
testator  devised  real  and  personal  estate  to  his  two  sons  as  joint  tenants; 
though  the  sons  carried  on  jointly  the  business  of  farmers  on  those 
estates  for  twenty  years,  and  carried  the  profits  into  the  common  stock ; 
it  was  held  by  Lord  C.  B.  Alexander,  that  the  sons  remained  joint 
tenants  of  the  freeholds  and  leaseholds  (in  the  report  it  is  leasehold 
and  personal  estate)  devised  by  the  will,  but  that  they  were  tenants  in 
common  of  the  estates  they  had  purchased  with  moneys  out  of  the  com- 
mon stock,  thus  treating  these  estates  as  representing  the  money  (b). 
r*2081  'Generally  speaking,  each  partner  has  a  right  to  have  the 
'■  ■'  whole  concern  wound  up  by  a  sale  of  the  partnership  stock  (c), 
and  a  division  of  the  produce ;  and  this  right  continues  till  that  has  been 
efifected  (d).  If,  therefore,  after  a  dissolution,  any  one  or  more  of  the 
partners  shall  continue  to  trade  with  the  partnership  premises,  or  indeed 
any  portion  of  the  partnership  stock,  or  to  use  it  for  any  purpose  other 
than  for  winding  up  the  concern,  he  or  they  so  acting,  must  account  for 
its  use,  and  they  will  be  treated  as  trustees  for  the  others,  or  their  repre- 
sentatives, of  the  profits  they  may  have  made  ;  but  this  doctrine  does 
not  necessarily  apply  to  the  case  of  a  personal  office  (e).  As  a  general 
rule,  if  any  person  employs  the  property  of  another  which  is  under  his 
control  in  any  trade  or  speculation,  he  is  accountable  for  the  profits  he 
may  make,  to  the  owner  of  the  property  :  the  hazard  to  which  the  pro- 
perty is  thus  exposed  from  possible  bankruptcy  is  a  material  ingredient 
in  these  cases  {/) :  the  same  doctrine  applies  where  a  person  standing 

(fl)  Jffffy*  V.  SmaU,  1  Vera.  217;  Smiik  ▼.  tween  a  joint  tenancy  bjr  will,  by  gramitoos 

Smith,  5  Ves.   193;    Cravxhay  v.  Mauk^  1  deed,  or  by  purchase ;  the  law  of  merchants, 

Swanst.  518 ;  Fereday  v.  Wightwirk,  1  Russ.  if  it  applie<i  to  one  tnust  apply  to  all;  and  he 

&  JVL  45;  y.  C.  Wigr.  Diile  v.  HagniVon^  5  seemed  to  think  that  the  continuing  to  carry 

Hare,  S82;  Elliot  v.  Brown^  3  Swanst.  489,  on  the  trade  of  a  pottery  and  copperas  worbi 

note;  and  see  5  Hare,  386-7,390.  The  cases  upon  the  promises,  by  the  two  sons,  would 

of  BHgh  V.  Brtntf  2  Y.&  Coll.  268;  see  par-  amount  to  a  severance:   in  the  case  itself 

ticularly,  pp.   288,   289,  and    Thompmm   v.  Lord  Eldon  decided,  reversing  the  decree  of 

Thompnti^  1  G>ll.  381;  see  p.  386,  and  the  Sir  William  Grant   in  this  respect,  that  the 

cases  cited  in  Curling  v.  Knight,  6  Hare,  49  ;  nature  of  the  dealings  between  the  parties  as 

and  i^MrKng  v.  Parker,  9  Beav.  450,  as  to  partners  in  trade    implied  a  severance,  ibid. 

whether  shares,  in  particular  public  compa-  594  ;  and  see  Crooke  v.  DtVandit,  1 1  Ve^.  333. 

nies,  are   real  or   personal  estate,  depends  (c)  Vide  tn/ro,  and  Crowshay  v.  Mmtk,  1 

rather  on  their  own  particular  circumstances  Swanst.  505. 

than  any  general  doctrine.  (rf)  Ex  parte  WiUiamt,  1 1  Ves.  5 ;  see  Mr. 

(6)  Murrit  v.  Barrett,  3  Yo.  &  J.  384,  388  ;  Swansion's  note,  I  Swanst.  606. 

but  see  Jarkaon  v.  Jackton,  9  Ves.  591,  on  (e)  Feafherstonkai^gh  v.   Fetwiek,    17   Vw. 

appeal,  which  was  there  cited.     In  that  case  310;  Crowshay  v.  ColUtu,  15  Ves.  218 ;  Clarbt 

the  premises,  which  had  been  used  for  pur^  v.  JRirhards,  1  Yo.  &  Coll   384-5. 

poses  of  trade,  were  devised  with  the  trade  (/)  V.  int.  ai  Htathrott  v.  Htdnte.  1  Jjmj  k 

to  the  tesuitor's  two  sons.     Lord  Eldon  said,  W.I22, 128,  133,  134;  Burrfr/i  v.  Bwrdtn,  thei« 

it  was  yety  difficult  to  make  a  distinctioa  be-  cited;  Docker  v.  &mici,  2  My.  &  K.  664-^; 
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in  a  fiduciary  character  has  attempted,  by  means  of  a  purchase  directly 
or  indirectly  from  himself,  or  from  his  cestui  que  trust  the  relation  of 
trustee  subsisting,  to  acquire  the  property  for  himself  (a). 

If  a  partner  obtains  a  renewal  of  a  lease  which  is  part  of  the  partner- 
ship property,  in  his  own  name,  he  will  be  treated  as  trustee  for  the  part- 
nership of  such  renewed  interest ;  though  after  the  dissolution  one  partner 
may  obtain  such  renewal  for  himself,  provided  he  take  no  unfair  advan- 
tage, and,  he  and  his  late  partners  being  on  equal  terms,  the  landlord 
chooses  to  give  him  the  preference  ;  the  same  doctrine  applies  to  mort- 
gagees and  trustees,  and  in  many  cases  to  persons  having  partial  inter- 
ests (b):  whoever,  said  Lord  Bathurst,  has  a  lease  *has  an  interest  r«oAQ-] 
in  the  renewal ;  therefore  the  new  lease  is  always  subject  to  the  •-  ^ 
trusts  and  limitations  of  the  old  lease  (c). 

In  cases  of  partnership  where  real  estate  has  formed  part  of  the  part- 
nership property  a  similar  question  has  arisen,  between  the  real  and 
personal  representatives  of  the  partners,  as  that  which  has  been  dis- 
cussed as  regards  conversion  by  will  for  a  particular  purpose  which  is 
at  an  end  (d).  It  has  been  insisted  that  whatever  may  have  been  the 
character  of  real  estate,  in  reference  to  the  purpose  of  any  partnership 
in  which  an  intestate  or  a  testator  may  have  been  engaged,  that,  when 
the  partnership  is  at  an  end,  it  ought,  if  not  wanted  for  the  payment  of 
partnership  debts,  again  to  take  its  natural  character. 

If  it  is  to  be  collected  that  there  was  an  agreement  between  the 
parties,  express  or  implied,  that  the  property  should  at  the  end  of  the 
partnership  be  sold,  as  affording  the  most  profitable  or  convenient  mode 
of  division,  or  that  with  a  view  to  any  other  possible  event  it  should  be 
considered  not  as  land,  but  as  amalgamated  with  the  rest  of  the  part- 
nership stock ;  the  property,  though  remaining  real,  will  be  treated  as 
personal  estate  equally  as  between  the  representatives  of  the  partners  as 
between  the  partners  themselves  (e). 

From  what  Lord  Eldon  repeatedly  said,  it  would  appear  that  it  was 
bis  opinion  that  where  persons  engaged  in  trade  as  partners  (and  some 
of  his  expressions  would  seem  to  include  any  partnership  concern)  pur- 
chase, or  acquire  in  any  way  real  estate,  all  such  real  estate  belonging 
to  them  jointly  which  is  appropriated  to  carrying  on  the  trade,  becomes 
so  completely  stamped  with  the  character  of  stock  in  trade,  that  it  must 
be  considered  to  have  been  in  the  contemplation  of  the  parties  that  on 
the  dissolution  it  should  be  sold,  together  with  the  rest  of  the  stock,  for 
the  purposes  of  satisfaction  of  creditors  and  division,  and  to  have  thus 

Pahm-  7.  MitfheO^  and  the  other  cases  there  (c)  Ratee  v.  OMnter^  ubi  tup. ;  Wtbh  ▼. 

cited,  t6nf.  669-673,  eT.  v.  11  Bn.418-9.  Lugar,  2  Yo.  &  Coll.  255;  the  other  mnterial 

(a)  See  ta/.  al.  Cook  y.  CoUingridgt^  Jac.  cases  are  collected  in  the  argument,  p.  251. 

607,619,  620-1-2.     The  mme  doctrine  ap-  («/)  See  Ripley  v.   Wattrworth,  7  Ves.  430, 

plies  to  a  surety  who  purchases  the  debt  of  432,  and  436;  see  the  next  section,  p.  222. 

kit  principal,  Rted  v.  Norris,  2  M.  &  Cr.  374.  («)  Ibid.  pp.  435-6;  and  see  7  Sim.  2S8. 

(6)  Feathentonhctttgh  v.  Fenwick^  17   Ves.  Lord  Eldon,  in   Ripley  v.  Walenoortk,  cites 

31?,  314 ;  and  see  Palmer  v.  Yowig^  1  Vern.  some  cases  to  show  that  there  may  be  a  con- 

276;  Rawe  v.  Chicheafer,  Amb.  715;  Oiren  v.  version  even  by  relation  to  some  prospective 

WUli^uns,  ib.  734 ;    O'Henlihy  v.   Hedges,    1  uncertnin  event,  which  may  not  happen  in 

ScHo.  k  L.  126,  131 ;  Fctwcet  v.  WhiUhoutey  1  the  lifetime  of  the  party,  and  may  depend  on 

KuiB.&  M  148,  149,  note,  as  to  the  general  the  act  of  a  third  person,  ibid.  437;  and  see 

principle,  which  is  founded  on  congiderations  ToumJey  v.  BedwelL,  14  Ves.  591,  and  lAicfty. 

ofgeoeial  policy.  Btnindt^  there  cited,  to  the  same  effecu 
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become,  equally  as  the  rest  of  the  stock  in  trade,  personal  estate  for  all 
purposes,  unless  that  character  has  been  taken  away  (a). 

In  a  case  before  Lord  Thurlow,  three  persons,  being  seised  in  fee  of 
some  land,  entered  into  partnership  for  21  years  as  paper  makers 
r*2l01  *^^^  ^^'^^  ^^^^  erected  on  the  land,  and  they  declared  the  uses 
^  -^  of  the  land  to  themselves  as  tenants  in  common.  They  then  took 
four  new  partners  into  partnership  with  them ;  and,  in  the  partnership 
deed,  there  was  a  covenant  that  they  would  stand  seised  of  the  land,  in 
trust  for  the  partners,  in  the  proportions  in  which  they  were  respectiirely 
interested  in  the  concern ;  with  a  proviso  that  in  case  any  of  the  part- 
ners wished  to  dispose  of  his  or  their  shares,  he  or  they  might  do  so, 
giving  notice  to  the  other  partners,  that  they  might  have  an  opportunity 
of  purchasing.  During  the  second  partnership,  the  partners  purchased 
some  adjoining  freehold  premises  for  the  better  carrying  on  the  trade, 
which  was  "enjoyed  by  the  partners,"  so  says  the  report,  "  as  joint 
tenants  :"  this  partnership  expired,  and  the  partners  continued  the  busi- 
ness without  any  new  agreement.  Joseph,  one  of  the  original  partners, 
purchased  from  the  others  one  half  of  the  whole  concern  ;  how  the  real 
portion  of  the  property  was  conveyed  to  him  is  not  stated  ;  indeed,  the 
report  is  very  scanty  for  so  important  a  question :  on  Joseph's  death,  a 
question  arose  as  to  whether  the  original  and  the  purchased  premises 
ought  to  be  sold  as  partnership  stock,  or  whether  they  were  still  to  be 
considered  as  real  estate,  and  to  be  retained  by  the  several  partners  and 
their  representatives  as  real  estate.  Lord  Thurlow  at  first  thought  they 
must,  according  to  the  general  rule,  be  considered  as  personal  estate, 
and  therefore  be  sold ;  but  on  a  re-argument  he  thought  that  as  there 
was  no  agreement  that  the  premises  should  be  valued  and  sold,  the 
transactions  between  the  parties  were  not  sufficient  to  vary  the  nature 
of  the  property,  therefore  that  after  the  dissolution  it  would  "  result" 
according  to  its  respective  nature — the  real  as  real,  the  personal  as  per- 
sonal estate  (6):  it  will  have  been  observed  that  the  executed  instrument 
contemplated  that  the  property  should  continue  real  estate,  and  there 
was  a  provision  authorizing  the  sale  of  each  partner's  share  as  real  estate 
and  distinct  from  his  interest  in  the  partnership  effects. 

In  a  case  where  persons  who  were  in  partnership  as  merchants  in 
London  joined  with  another  person,  no  doubt  in  reference  to  their  part- 
nership business,  in  buying  an  estate  in  the  West  Indies,  as  tenants  in 
common,  and  their  undivided  shares  had  been  treated  in  their  books  as 
part  of  their' p9rtnership  property.  Sir  W.  Grant  said,  assuming  that  it 
was  partnership  property,  he  did  not  consider  that  that  would  necessarily 
r*2in  ^P®''*^^  ^®  ^  conversion.  "If,"  said  he,  "there  was  no  *occa- 
^  ^  sion  to  call  for  it  for  any  of  the  purposes  of  the  partnership,  it 
remains  clear ;  each  on  the  dissolution  may  enter  into  the  enjoyment  of 


(a)  Oaws/^y  V.  Afau/«,  1  Swanstf  508,  5 1 8,  Baron  Alderson  followed  those  cases:    and 

521,  523  ;  SiUaig  v.  Davies^  2  Dow.  242;  7  see  Jackson  y.  Jackson^  on  appeal,  Mupra,  p. 

Sim.   283-4.     In   Fereday   v.    Wigktwick,    1  207. 

Russ.  &  M.  49;  and  in  Phillip*  v.  Phillipt,  1         (6)  Thornton  y.  Dtzon,  3  Bm.  19S,  200.     I 

My.  &  K.  663 ;  and  Broom  t.  Broom,  3  My.  &  am  not  aware  that  the  authority  cf  this  case 

K.  444,  Sir  J.  Leach  expressed  his  opinion  to  has  ever  been  directly  impugned:  it  is  cited 

be  that  such  was  the  law  in  his  time,  and  he  in  Bell  v.  Phyn,  infra^  and  Balmain  v.  Sikon^ 

acted  upon  it  accordingly :  and  see  Morris  v.  0  Ves.  500,  5U8,  without  disapprobation. 
Kiorsleyy  Collier,  on  Partnership,  where  Mr.  , 
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lis  share  :  then  suppose  all  die,  "why,"  said  Sir  W.  Grant,  ''  is  it  to 
be  considered  personal  property,  something  different  from  what  it  in 
reality  is,  as  between  the  real  and  personal  representatives?"  (a).  The 
Vice-Cbancellor  of  England,  in  a  late  case,  considered  it  to  be  clear 
that  a  mere  purchase  of  real  estate  with  partnership  funds,  and  not  for 
purposes  of  trade^  will  not  of  itself  give  to  the  purchased  property  the 
character  of  personal  property  (b) ;  nor  if  one  is  to  take  the  estate,  and 
be  debtor  for  the  purchase  money,  will  it  even  be  partnership  property 
(c):  and  it  was  held  by  the  same  learned  judge  that  where  lach  of  the 
partners  has  land  which  is  made  subservient  to  the  purposes  of  a  part- 
nership, not  being  a  trade — for  instance,  farming — though  they  may 
carry  on  a  trade  distinct  from  such  concern  but  connected  with  it,  as 
that  of  maltsters  and  contractors  for  furnishing  biscuits  for  the  navy, 
that  will  not  operate  to  convert  their  land  into  partnership  stock,  so  as 
to  alter  its  character  (d). 

In  a  later  case,  where  the  father,  who  was  then  carrying  on  the  trade 
of  a  bottle  manufacturer  on  certain  freehold  premises,  took  his  son  into 
partnership,  and  conveyed  to  him  and  his  heirs  certain  shares  in  the 
freehold  premises,  and  articles  of  partnership  were  afterwards  executed, 
under  which  it  was  agreed  that  the  premises  should  form  part  of  the 
joint  stock  of  the  partnership  business;  yet,  as  nothing  contained  in  the 
articles  was  considered  to  imply  that  a  sale  or  actual  conversion  was 
contemplated  by  the  parties,  and  as  the  purposes  of  the  partnership  did 
not  require  a  conversion,  the  Vice-Chancellor  of  England  held  that  the 
Aaresof  each  partner  in  the  real  estate  continued  real  estate  at  the  death 
of  the  father  (e).  But  where  it  is  to  be  collected  from  the  acts  and  deal- 
ings of  the  parties  that  it  was  their  intention  that  the  real  estate  should 
be  considered  as  personal,  it  must  be  taken  as  such  by  their  represen- 
tatives (/). 

It  may  here  be  noticed  that  the  joint  property  of  a  partnership  con- 
cern is  subjected,  in  case  of  insolvency,  to  something  analogous  to  a 
trust,  circuitously  in  favor  of  the  joint  creditors  of  the  partnership.  r«2ioi 
The  creditors  themselves,  indeed,  have  no  lien  on  the  partner-  ^  •* 
skip  property  ;  but  a  long  series  of  authorities,  said  Sir  T.  Plumer,  has 
established  ihe  equities  of  creditors  to  be  worked  out  through  the  medium 
of  the  partners  {g).  During  the  continuance  of  the  partnership  the  joint 
creditors  have  no  lien,  but  something  approaching  to  lien ;  that  is,  a  right 
to  sue,  and  by  judgment  and  execution  to  obtain  possession  of  the  pro- 
perty (A);  but  till  then  they  cannot  prevent  the  partners  from  effectually 
transferring  it  by  bond  fide  alienation:  if  by  bond  fide  conveyance  a  new 
purchaser  is  put  into  possession,  he  is  to  all  intents  and  purposes  the 
owner,  and  joint  creditors  cannot  follow  the  property  into  his  hands  (i) ; 


(a)  Ea  V.  Phyn,   7  Ves.  457;  and   see         (c)  Smith  v.  Smith,  5  Ves.  189,  193. 
Coolaon  v.  Cookton,  8  Sim,  640,  547 ;  where         (d)  RandaU  v.  Randall,  7  Simons,  271. 
Sir  William  Grant's  doctrine  is  recognized         (e)  Cookton  v.  Cookton,  8  Sim.  529,  550. 
nd  acted  upon  by  the  Vice  Chancellor  of        (/)  Houghton  y.  Houghton,  U  Sim.  491,606. 
England,  e<  y.ibid.  649;  but  see  Collier  on         (g)  Referring  particularly  to  £xj>ar/fi{t{^n, 
Partnership,  p.  86,  et  $eq.,  where  the  cases  6  Ves.  127 ;  Ex  partt  FeU,  10  Ves.  347;  Ex 
«re  collected  and  discussed.  partt  WiUianu,  1 1  Ves.  3 ;  Ex  parte  Rowland' 

(b)  RandaU  t.  RandaU,  7  Sim.  288 ;  but  ton,  1  Rose,  416;  Exparte  Harrit,  1  Madd.  583. 
■ce  Morris  v.  Barrett,  aupra.  Much  may  de-  (A)  Exparte  WilHamt,  1 1  Ves.  5 ;  Ex  partt 
P«m1  on  how  it  is  conveyed  and  dealt  with ;  Ri^fin,  6  Ves.  126. 

^  it  is  clear  that  the  parties,  as  between         (i)  Campbell  v.  MtdUtt,  2  Swanst.  576. 
ihemselves,  may  stamp  it  with  either  character. 
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and  this  although  the  purchaser  may  be  one  who  was  formerly  a  partner, 
and  to  whom,  on  the  dissolution  of  the  partnership,  the  partnership  efiects 
have  been  bond  fide  assigned  for  a  valuable  consideration  (a).  It  is  on 
the  dissolution  of  the  partnership  that  this  equity  of  the  partnership 
creditors,  independently  of  their  legal  right,  arises  on  the  part  of  the 
creditors  of  the  partnership  through  the  partners  themselves. 

Amongst  the  partners  themselves  clear  equities  subsist  amounting  to 
something  like  lien ;  the  property  is  joint,  the  debts  and  credits  are 
jointly  due:  they  have  equities  that  each  shall  be  discharged  from  lia- 
bility, and  then  that  the  surplus  shall  be  divided  in  proportion  to  their 
respective  interests,  or  if  there  be  a  deficiency  they  may  call  upon  each 
other  to  make  up  that  deficiency  according  to  their  proportions;  a  judg- 
ment and  execution  against  one  partner  for  his  separate  debt  does  not 
put  the  other  in  a  worse  condition ;  for  he  must  have  all  allowances 
made  to  him  before  the  judgment  creditor  can  have  the  share  of  his 
debtor  applied  (6).  On  a  dissolution,  whether  effected  by  death,  bank- 
ruptcy, or  effluxion,  or  however  else,  it  cannot  be  said  that  to  all  intents 
and  purposes  the  partnership  is  dissolved,  for  the  connection  still  subsists 
until  the  concern  be  wound  up ;  there  remains  a  community  of  interests 
which  makes  it  necessary  that  what  was  partnership  property  before 
shall  continue  such  for  the  purpose  of  distribution,  not  as  the  rights  of 
the  creditors,  but  as  the  rights  of  the  partners  themselves  or  their  repre- 
sentatives require;  and  it  is  thus  through  the  operation  of  administering 
the  equities  as  between  the  partners  themselves  that  the  creditors  of  the 
r*21^1  P^^'^^^^'s^'P  ^^^^  the  opportunity  *afrorded  of  having  their  claims 
*•  ■'  satisfied  (c).  The  partnership  may  be  dissolved  in  various  wajs 
so  as  to  bring  in  the  application  of  the  partnership  efifects  for  the  benefit 
of  the  joint  creditors :  First,  by  death ;  secondly,  by  the  act  of  the  par- 
ties, that  act  extending  to  nothing  but  dissolution,  without  any  special 
agreement  for  a  trans^r  of  the  property  as  in  Ex  parte  Rufin^  above 
cited ;  thirdly,  by  bankruptcy  of  one  or  both ;  or  lastly,  by  efflujfion  d 
time.  If  it  is  dissolved  by  death,  by  the  well-known  doctrine  of  this 
court,  the  legal  title  in  some  res^pects,  in  all  the  equitable  title  notwith- 
standing the  survivorship  will  remain ;  and  the  executor  will  have  a 
right  to  insist  that  the  property  shall  be  applied  to  the  partnership  debts. 
"  But  I  do  not  know,"  said  Lord  Eldon,  "  that  the  partnership  creditors 
would  have  that  right  supposing  both  remained  solvent."  So,  upon  the 
bankruptcy  of  one  of  them,  there  would  be  an  equity  to  say  the  assignee! 
stand  in  the  place  of  the  bankrupt,  and  can  take  no  more  than  he  coald, 
and  consequently  nothing  until  the  partnership  debts  are  paid.  So, 
upon  a  mere  dissolution  without  a  special  agreement,  or  a  dissolution  b) 
effluxion  of  time;  to  wind  up  the  accounts  the  debts  must  be  paid, and 
the  surplus  be  distributed  in  proportion  to  the  different  interests.  In  all 
these  ways  the  equity  is  not  that  of  the  joint  creditors,  but  that  of  the 
partners  in  regard  to  each  other:  the  joint  creditors  must  of  necessitj 
be  paid,  in  order  to  the  administration  of  justice  to  the  partners  lheo« 
selves  (d).     When,  therefore,  a  bill  is  filed  to  wind  up  the  concerns  of « 


t 


'a)  ExparU  iJii^n,  6  Vea.  119.  5,  6 ;  ExparU  Kendal,  17  Ves.  523;  Wd^ 

[b)  Lord  Hardwicke,  West  v.  Sk^,  1  Ves.  Skip,  ubi  tup.                                              ^ 

242 ;  ib.  456.  {d)  Lord  Eldon,  ExparU  Rujffiny  6  Ve*.  12' 
(0  y.  int.  al  ExparU  WiUianu,  11  Yea. 
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jKutnership,  in  any  of  such  cases  (the  partners  not  being  solvent),  the 
joint  creditors  obtain  the  application  of  the  partnership  property  to  the 
payment  of  their  debts. 

Id  the  administration  in  bankruptcy,  the  joint  or  partnership  estate  is 
in  the  first  place  applied  to  pay  the  joint  or  partnership  debts,  so  in  like 
manner  the  separate  estate  of  each  partner  is  first  applied  in  payment  of 
his  separate  debts  (a) ;  and  w'here  partnerships  have  commenced  at  dif- 
ferent times,  upon  the  bankruptcy  of  all,  the  court  will  direct  separate 
accounts,  so  that  each  estate  shall  first  bear  its  own  debts(fr). 

It  is  now  fully  established  that  joint  creditors  may  proceed  at  once 
against  the  estate  of  a  deceased  partner  to  recover  the  debts  due  to  them 
bom  the  partnership,  without  showing  or  alleging  that  the  joint  estate 
is  insufficient  for  the  payment  of  their  debts:  doubts  have  been  t-miai 
^entertained  by  judges  of  the  highest  eminence  whether  the  ere-  ■■  ■■ 
ditors  ought  not  to  have  been  left  to  their  legal  remedy  against  the  sur- 
Tivors ;  but  the  principle  of  the  modern  decisions  app€;3rs  to  be,  that  in 
equity  a  partnership  contract  is  several  as  well  as  joint,  so  that  the  cre- 
ditors, in  such  case,  have  no  occasion  to  resort  to  any  equities  as  between 
the  partners  themselves  to  constitute  their  claims ;  and  the  creditor  having 
an  original  right  against  each,  the  death  of  any  one  does  not  affect  the 
right  of  the  creditor(c).  Indeed,  this  principle  has  been  applied  by  the 
Court  of  Chancery  to  securities  in  form  joint  only,  on  loans  to  persons 
not  partners,  on  the  ground  of  mistake  ;  the  court,  in  such  cases,  in  fact 
giring  to  the  instrument  the  effect  which  it  may  be  presumed  the  parties 
themselves  intended  to  have  given  to  it  ((/). 

If  two  or  more  persons  take  a  joint  mortgage  for  a  sum  of  money  made 
ap  of  advances  by  each,  there  will  be  no  survivorship,  but  each  will  be 
entitled  according  to  the  amount  of  his  advance  (e). 

It  has  been  held  that  where  a  copyhold  estate  was  surrendered  to  A. 
and  his  heirs,  who  declared  himself  a  trustee  for  C,  and  his  heirs,  the  heir 
at  common  law  was  entitled,  and  not  the  heir  by  the  custom ;  and  that 
where  the  land  was  Borough  English,  the  heir  at  common  law  should 
hare  the  estate  (/) ;  but  this  must  be  in  the  absence  of  evidence  showing 
a  difierent  intention. 

The  principle  on  which  a  trust  results  in  the  case  of  a  purchase  by  one 
person,  with  his  own  moneys,  in  the  name  of  another  is,  that  it  must  be 
presumed  that  he  who  advanced  the  money  intended  to  have  the  estate 
ibr  his  own  benefit;  being  then  founded  on  a  presumption,  this'resulting 

(a)  See,  on  this  subject,  Deacon's  Bank-  Meriv.  564 ;  Thorpe  v.  JadcKUf  2  Y.  &  Coll. 

lopt  Law,  chap.  zt.  s.  4,  p.  646,  et  uq.  and  553,  561,  562,  et  v.  tn/ro. 
Mat  6  Gea  IV.  0.  xtL  s.  62.  (e)  Petty  v.  Styward,  9  Ves.   697,  note; 

(6)  Ex  parte  v.  AfarKn,  2  Bro.  1 5.  -Rv^^  ▼•  Vallur,  2  Ves.  258. 

(0  Dfcayne,  v.  NobU.  2  Russ.  &  M.  505  (1  .,  \f^  .ff" ^%^''^l\ ''""  ^""^"^.^^i^' 

\sU^  con        .u       •  •     lu      •     \  oi      u»  Melmoth  8  Mo.  Rep.  p.  81,among8t  the  Har- 
Uenv.  529,  on  the  onpnal  heanni;),  S  eech  s  woo  •     .u     n  •.•  u  Vi  m     no 

^^  ,  Tix    -      Rflj     iirn^  «^  J  <  grave  MSS.  m  the  British  JViuseum,  Nu.  72; 

C88C,  1  Menr.  564 :  Wukinton  v.  Hendenon.  1  w      v  -.        .u  ...  -.j    J 

M*  L.  V  <o.i      u       .u  .L    -.'  Mr.   Vernon,  the   report  states,  seemed   to 

M7.4  K.  582  wh*re  the  preyH»,author,t.e8  ^^^  j    j^,;,,    p  ,„5"p    .j  j^^     y 

w  refmed   to;  SraUkwaUt  v.  Bnlaxn,   1    ,„,.  j.  pj.  571.2;  Sugd.  V.  and  P.  910,^47 

nwn,  <uo.  jj^n  ^  jjgj  ,  f^^  4  L.  1 39 ;  Cetrter  v.  Ratty, 

(•0  Dniayne$  t.   Noble,  Slaecb's   case,   1     li  July,  1745,  J\1S.  Mad.  P.  miJ  P.n.  ii.  141. 
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trust  may  be  rebutted  by  written  (a)  or  even  by  mere  parol  evidence  (6), 
and  as  to  part  of  the  land  or  of  an  interest  in  the  land  as  well  as  to  the 
r*2151  ^'h^J^(^)»  for  ^^^^  evidence  does  not  contradict  •but  supports  the 
■•  J  import  of  the  deed :  but  parol  evidence  cannot  be  received  against 
the  legal  operation  of  a  deed  or  will,  or  an  implied  trust  {d)j  especially 
where  the  subject  is  real  estate. 

This  presumption  may  likewise  be  rebutted  by  the  purchaser  being 
under  a  species  of  moral  obligation  to  provide  for  the  person  in  whose 
name  the  purchase  is  made  (e).  Thus,  if  an  estate  be  purchased  with 
the  money  of  the  father  in  the  name  of  his  child,  whether  legitimate  or 
illegitimate,  if  acknowledged  and  treated  as  a  child  (f)j  an  infant  or  an 
adult  (^),  or  by  a  grandfather  in  the  name  of  his  grandchild  (A),  (if  the 
father  be  alive  it  is  different,  for  in  such  case  the  grandfather  is  under  no 
obligation) (t),  it  will  be  an  advancement  of  such  child  or  grandchild; 
unless  some  cotemporaneous  (A;)  declaration  can  be  proved  (/),  or  some 
cotemporaneous  act  is  done  to  manifest  an  intention  that  the  son  shall 
take  as  a  trustee  (m) :  possession  taken  by  the  father  at  the  time  would,  it 
has  been  said,  amount  to  such  evidence,  but  not  conclusive ;  for,  as  is 
stated  below,  such  possession,  when  the  son  is  an  infant,  may  not  have 
been  taken  as  owner  {n).  In  the  absence  of  evidence  to  the  contrary,  the 
father's  equity  to  consider  a  person  to  whom  the  estate  purchased  by  him 
has  been  conveyed  without  consideration,  as  a  trustee  for  him,  is  repelled 
by  the  child's  title  to  have  the  transaction  considered  as  an  advance- 
ment (o).  This  principle  is  not  to  be  frittered  away  by  nice  refine- 
ments (p). 

The  evidence  of  the  intention  of  the  father  that  he  meant  his  son  to  be 
a  trustee  for  him,  must,  to  have  the  effect  of  making  him  a  trustee,  apply 
to  the  time  of  the  purchase ;  a  cotemporaneous  surrender  by  the  father 
to  the  use  of  his  will  of  a  copyhold  taken  in  the  name  of  a  child  will  be 
sufficient  {q) :  but  subsequent  acts  or  declarations  will  not  enable  him  to 
r*21R1  ^^^^^^^  ^^  advancement  for  his  son  *into  a  beneficial  purchase  for 
^        ^  himself  (r);  though  subsequent  acts  and  declarations  of  the  child 

(a)  Dyer  ▼.  Dyer,  vbi  wup,\  Lanqthtgh  y.  Ch.  Ca.  231;  and  see  Finch  v.Fmdky  15  Yea. 

Lamplugh,  1  P.  W.  1 12.  52 ;  Mtariets  v.  FranlOm,  1  Swanst.  13. 

(6)  V.  tup.  vol.  i.  pp.  571-2;   Carter  v.  (I)  Lord  Grey  v.  Lady  Grey,  2  Freem.  6; 

Ratty,  12  July,  1745,  Mad.  MS.;  Sugd.  V.  and  Finch,  R.  346;  and  see  2  Swanst  594. 

P.  910,  914;  HaU  v.  HiU,  1  Con.  &  L.  139.  (m)  Murtest  v.  Frankhsi,  1  SwansL  18 :  Sd- 

(c)  BenbowY.  Tounuend,  I  Myl.  &  K.  506;  mouth  y.  Sidmouth,  2  Bear.  447,  454-5-6; 
Cook  y.  Fountain,  3  Swanst  585.  Scawm  y.  Scawen,  1  Y.  &  CoU.  C.  C.  65;  2 

(d)  Lord  Hardwicke,  Tayhr  y.  Taybr,  1  Y.  &  Coll.  C.  C.  11. 

Atk.  387;  Sagd.  V.  and  P.  914,  s.  22.  (n)   1  Swanst  17;  el  y.  Taylor  ▼.  Ta^, 

(e)  See  1  Swanst  17,  Mvr las  v.  Franklin,     1  Atk.  387;  a  cotemporaneous  sairender  to 
(/)  Beckford  v.  Beckford,  Loft.  490 ;  Feame,    the  uses  of  the  will  would  be  sufficient,  Pram 

Post  W.  327 ;    KUpin  v.  Ki^^nn,  I  My.  &  K.  kerd  y.  Prankerd,  1  Sim.  &  S.  3. 

542;  Sug.  y.  and  P.  913.  (o)  Lord  Cottenham,  5  My.  &   Cr.  254. 

(g)  Sidmouth  y.  Sidmouth,  2  Beav.  456;  Lord  C.  B.  Eyre  treats  the  fact  of  the  nomiaee 

bat  see  Lex  Prsstor.  271.  being  a  child,  as  a  circttmttana  of  cpuieno^  2 

(A)  See  Ebrand  y.  Dancer,  2  Ch.  Ca.  26;  Cox,  94. 

recognized  in   Currant  y.  /ago,  1  Coll.  265,  (p)  Rider  y.  Kidder,  10  Yes.  367;  15  Fes. 

and  see  the  Reporter's  note,  ibid,,  and  the  50. 

cases  tliere  cited;  Lex  Prstor.  271.  (q)  Prankerd  y.  Prankerd,  1  Sim.  &  S.  3.; 

(i)  R>.  Hoyd  y.  Read,  1  P.  Wms.  607 ;  1  see  Sug.  Y.  and  P.  914 ;  and  see  Crtm  y.  Not' 

£q.  Abr.  382;  see  the  note  1  ColL265,  tupra;  ton,  2  Atk.  75,  as  to  cotemporaneous  instm- 

and  2  Fonbl.  123,  et  infra,  ments. 

{k)  Lex  Prsetor.  271;  EBiot  y.  IMiot,  2  (r)  1  Swanst  19;  2  Beayan,  455;  Lex 
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may  be  used  as  evidence  that  the  son  was  only  a  trustee  (a) :  it  is  different 
in  the  case  of  a  stranger,  for  there  the  purchaser  may  declare  the  trusts 
at  any  time  (&) :  if  the  father  die  without  having  paid  the  purchase-money, 
in  a  clear  case  of  advancement  his  personal  estate  must  pay  it  for  the 
benefit  of  the  child  (c). 

If  the  child  be  an  infant,  and  the  father  should  take  possession  of  the 
estate,  and  receive  the  rents  and  profits  during  his  life,  the  child  being 
an  infant,  that  alone,  as  it  has  been  held,  will  not  convert  the  transac- 
tion into  a  trust  for  the  father,  he  may  have  received  the  rents  as  guard- 
ian (<f).  It  has  been  considered  by  some  Judges,  that  where  the  father 
has  received  the  rents  and  profits  after  the  child  was  of  age(e),  and 
where  the  child  was  of  age  when  the  estate  was  purchased,  the  son 
ought  to  be  considered  as  a  trustee  (/) :  but  the  effect  of  the  taking  pos- 
session may  be  different  where  the  purchase  is  in  the  name  of  the  father 
and  the  son  (g) ;  and  in  a  late  case  the  mere  receipt  of  the  dividends  of 
stock  placed  in  the  son's  name  by  the  father,  under  a  power  of  attorney 
from  the  son,  being  an  adult,  was  held  not  to  turn  the  son  into  a  trustee 
of  the  capital  (h).  In  all  these  cases  perhaps  the  question  resolves  itself 
into  this — was  the  possession  or  the  receipt  of  rents  or  profits  by  the 
father,  looking  to  the  circumstances  under  which  he  and  his  son  were 
placed,  to  be  considered  as  the  exercise  of  ownership  and  dominion  over 
the  property  from  the  first  ?  (i). 

•Where  the  son  has  been  before  provided  for,  the  son  has  been  poi^-i 
considered  presumptively  as  a  trustee.     "If  a  father  has  pro-  ^        ^ 

Praplor.272;  SkeaU  v.  fiSteati,  2  Y.  &  Coll.  C.  (e)  Diet  Lloyd  v.  Read,  1  P.  Wms.  608  ; 

C.  1 1  ;  KHfin  y.  /JTt^mi,  1  My.  &  K.  532.  but  that  was  a  case  of  a  grandmother,  and  the 

(a)  Pole  V.  Pole,  1  Yes.  7C.  father  was  alive,  and  there  was  a  bond  given 

(6)  Lex  Prat  272.  by  the  father  which  made  it  more  manifest 

(c)  Sngd.  V.  and  P.  913.  that  the  son  was  to  be  only  a  trustee. 

(cQ  Murnma  ▼.  Mumrna,  2  Vernon.  19,  and  (/)  Lex  Prset  cited  by  Mr.  Maddock,  ii  p. 

the  note;  lamphtgh  v.  Lanrplugh,  1  P.  Wms.  145,  from  MS. ;  and  see  p.  271,  ed.  1758 ;  but 

11 3,  that  was  a  case  of  a  purchase  in  the  see  Sugd.  V.  and  P.  915. 

name  of  the  son  and  a  nephew,  the  father  {g)  See  the  cases  referred  to,2Fonbl.  122, 

miffng  the  profits  during  kU  life^  but  he  died  n.  (g). 

while  the  son  was  an  infant  j  Taylor  v.  Tay-  (h)  Sidmouth  v.  SidnunUh,  2  Beav.  457-8, 

br,  ubi  n»p ,  stnted  from  Reg.  Lib.  3  Bro.  231,  evidence  was  given,  but  it  was  not  conclusive, 

the  lather  had  taken  possession,  and  continued  (i)  See  Gilbert's  Lex  Prsetor.  271.    Lord 

ro  receive  the  rents  tiU  his  death,  approved  by  C.  B.  Eyre,  2  Cox,  95,  inclined  to  think  the 

Lord  C,  Crabb  ▼.  Crabb,  1  My.  &  K.,  517;  child  could  not  sustain  a  bill  against  the  father 

Reddinglon  v.  Beddington,  3  Ridgw.  P.  C.  106,  for  an  account  of  the  rents  received  during  his 

176,  194;  and  see  Lord  Grey  v.  Lady  Grey,  infancy,  showing  his  opinion  rather  to  be  that 

1  Ch.  Ceu  296 ;  2  Swanst  594,  from  Lord  the  receipt  of  the  rents  would  be  sufficient  to 
Xott.  MS.;  S.  C.  Finch,  338;  a  very  strong  turn  the  child  into  a  trustee.  The  doctrine  is 
case,  the  ihtber  remained  in  possession  till  the  thus  stated  in  the  Treatise  on  Equity  (ed. 
death  of  his  son,  an  adult;  good  manners  Fonbl.  il  p.  122).  But  if  the  trust  is  declared 
ipigbt,  it  Mrassaid,  induce  the  son  to  acquiesce,  before,  or  at  the  time  of  the  purchase  {EUiot 

2  S%iranftt  600;  but  in  Murleu  v.  FrankHn,  1  y.  Elliot,  2  Ch.  Ca.  231),  or  the  father  has 
Swanst  17,  Lord  Eldon  said  that  possession  already  provided  for  him  {ElUot  v.  Elliot,  2 
taken  by  the  father  would  amount  to  such  Ch.  Ca.  231 ;  Pole  v.  Pole^  1  Yes.  76 ;  the  re* 
eTidetice  as  would  repel  the  presumption  in  ference  to  Lbyd  v.  Read  seems  to  be  a  mis- 
fiiTor  of  the  son ;  and  see  ElUot  v.  Elliot,  2  take),  or  the  whole  is  not  given  to  him,  but 
Cb.Ca.  231,  but  that  was  the  case  of  a  grand-  part  of  it  to  another  (but  this  is  hardly  sup- 
&ther.  Id  Woodman  v.  Morrel,  Freem.  32,  ported  by  the  authority  supposed  to  be  referred 
the  father  bad  been  in  possession  ever  since  to),orifhecomeoffullage(.^/£yGen.v.£agg, 
the  parchase,  though  the  daughter  had  been  Hard.  125),  and  the  father  acts  as  proprietor, 
married  for  eleven  years ;  Judge  Atkins  held  or  does  anything  that  implies  him  to  be 
her  to  be  a  trustee:  and  see  Sugd.  Y.  and  P.  owner  of  the  estate,  this  shall  overrule  the 
914.  presumption  of  law  in  favor  of  the  child. 
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Tided  for  bis  son/'  says  Lord  Nottingham,  **  he  is  under  no  further  obli- 
gation to  provide  more  than  for  a  stranger  (a),  and  else  no  father  could 
trust  his  child;  and  this  difference  I  take,  and  shall  always  observe" (i); 
but  it  has  been  held,  that  a  reversion  settled  on  the  son,  expectant  on 
the  mother's  death,  is  not  such  a  provision  as  will  prevent  the  son  taking 
beneficially;  and  if  the  father  consider  him  as  not  having  been  advanced 
that  is  sufficient  (c). 

A  difference  (not  sustainable,  it  seems)  has  been  taken  between  a 
purchase  in  the  name  of  a  son  and  of  a  daughter;  on  the  ground  that 
though  sons  are  often  provided  for  by  a  settlement  of  lands,  yet  daugh- 
ters seldom  are ;  possibly  the  presumption  in  such  case  may  be  said  not 
to  be  so  strong  (d):  a  contract  to  add  the  life  of  a  daughter  in  an  exist- 
ing lease,  will  not  be  considered  as  an  advancement  (e). 

Whether  the  purchase  by  the  father  in  the  name  of  his  son  be  of  a 
fee-simple  or  a  reversion,  is  immaterial,  for  the  proximity  or  possible 
remoteness  of  the  possession  does  not  affect  the  rule  {/), 

If  the  father  and  another  pay  the  money,  it  will  not  it  seems  be  an 
advancement,  the  child  being  trustee  as  regards  one,  he  will,  prima 
Jacie^  be  trustee  for  both  (g) ;  but  where  the  father  buys  the  estate  in  the 
names  of  his  son  (especially  where  the  son  is  an  infant)  and  of  a  stran- 
ger as  trustee,  it  will  be  an  advancement,  for  the  trustee  may  have  been 
added  for  prudential  reasons  (A):  and,  as  it  seems,  if  the  purchase  be 
r*21R1  ^^^^  ^°  ^^^  name  of  himself  and  his  son  unprovided  for  (t) 
■-  -'  *(though  Lord  Hardwicke  considered  this  to  be  a  weaker  case(it:)), 
the  purchase  will  be  considered  as  an  advancement;  but  the  father  will 
have  the  benefit  of  survivorship  in  case  the  son  die  during  his  minority; 
and  the  son,  though  his  title  is  good  against  all  volunteers  and  even  pur- 
chasers, is  not,  it  seems,  entitled  to  the  benefit  of  survivorship  as  against 
a  judgment  creditor  of  the  father  (/):  it  was  anciently  a  practice  to  join 
the  son  in  a  purchase,  to  avoid  wardship  {m). 

(a)  The  general  rule,  said  Lord  Eldon,  1  father  alone,  would  not  naturally  arise  from 

Swanst  17,  is  subject  to  exception  where  the  the  joint  payment ;"  Lord  Eldon.  p.  51. 

purchaser  is  under  a  species  of  natural  obli-  (h)  Lamplugh  v.  Lamphigh^  1  P.  Wnis.  Ill ; 

gation  to  provide  ibr  the  nominee.  Crabb  v.  Crabby  1  My.  &  K.  511. 

(6)  ElHot  V.  Elliot,  2  Ch.Ca.  p.  232;  Lord  (  t)  Scroape  v.  Scroope,  1  Ch.  Ca.  27;  Badt 

Hardwicke,  Pole  v.  Pole,  1  Ves.  76  ;  JUoyd  v.  v.  jSlndrews,  2  Vem.  120 ;   S.  C.  Pr.  Ch.  1 ; 

lUad,  1  P.  Wms.  607 ;  "  but  tliis   distinction  there  the  title  of  the  wife  and  daughter  to  a 

is  not  very  solidly  taken  or  uniformly  adhered  copyhold  estate  surrendered  to  the  use  of  the 

to;"  Lord  C.  B.  Eyre,  Dyer  y.  Dyer,  2  Cox,  94;  husband,  wife,  and  danghter,  was  supported 

and  Lord  Brougham,  Kilpin  v.  Kilpin.  1  My.  against  a  mortgagee  of  the  husband  ;  3  Salk. 

&  K.  542,  said  it  was  far  from  being  deciiiive.  367 :  Dyer  v.  Dyer,  2  Cox.  92,  note  1  to  1  P. 

(c)  Lamplugh  v.   Lamplughy    1    P.  Wms.  Wms.  112,  and  Watkins' Cop.  216 ;  and  see 
111 ;  Sugd.  V.  and  P.  913-4.  Finch  v.  Finch,  15  Ves.  60;  Sugd.  V.  and  P. 

(d)  Gilb.  Lex  Pnet.  MS.,  citing  Ch.  Ca.  24,  915;  and  1  Atk.  388. 

30,  2  Mad.  P.  and  P.  145  ;  and  see  Lex  Prajt.  (A?)  2  Atk.  480  ;  Pole  v.  Pole,  I  Ves.  76; 

p.  272,  ed.  1758  ;  but  see  Lady  Gorge' t  case,  but  see  Back  v.  jindrewSf  supra.     Lord  Hard* 

3  Cro.  550,  and  Bedwell  v.  Frame,  mentioned  wicke  thought  the  cases  had   gone  full  Ui 

in  Dyer  v.  Dyer^  2  Cox,  97.  enough  in  cases  of  advancement,  2  Atk.  480. 

(€)  Bedwell  v.  Frome,  cited  2  Cox,  97.  (J)  Stileman  v.  Mhdown,  2  Atk.  480 ;  SL  C. 

{/)  Finch  Y.  Finch,  15  Ves.  15;  Dyer  v.  Amb.  13;   and   2    Fonbl.    121,  note,  citing 

Dyer,   2   Cox,   92;   Murlest   v.   Franklin^   1  Scroope  v.  Scroope,  1  Ch.  Ca.  27;  Back  y.Jhh 

Swanst.  13.  drewi,  2  Vern.  J  20 ;  Dyer  v.  Dyer,  2  Cox,  92; 

(jl)  Finch  y.  Finch,  23  March,  1808,  Mad.  Finch  ▼.  Finch,  15  Ves.  43  ;  and,  as  to  iatier 

Mbi.  Pr.  and  P.  ii.  118,  2d  ed.;  15  Ves.  43.  point,  see  Sugd.  V.  and  P.  914,  §  32, 

"If  be   aiul   anoiher  per-on  had  purchased  (tn)  1  Ch.  Ca.  2b :  3  Salk.  307. 
joiiiily,  the  prc»uin|)Uoa  frum  tlie  ucl  of  the 
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In  a  case  where  a  copyhold  was  granted  to  A.  the  purchaser,  and.B. 
his  wife,  and  C.  his  youngest  son,  to  take  in  succession  for  their  lives 
and  the  life  of  the  survivor,  it  was  held  that  C.  was  not  a  trustee  of  his 
life  interest  for  A.,  but  took  it  beneficially  as  an  advancement  from  his 
father  (a).  So  where  the  father,  being  entitled  to  a  copyhold  estate  for 
the  lives  of  himself  and  his  brother  James,  surrendered  the  estate,  and 
took  a  new  grant  for  the  lives  of  himself,  his  brother  James,  and  his  son 
William,  the  Vice-Chancellor  K.  Bruce  held,  upon  the  authorities  (there 
was  some  evidence,  but  which  does  not  seem  to  have  influenced  the  de- 
cision), that  the  son  was  beneficially  entitled;  the  father  had  expressly 
devised  the  estate,  stating  in  his  will  that  the  son  was  named  as  trus- 
tee (6).  When  a  purchase  of  a  copyhold  is  in  the  name  of  two  sons, 
and  the  eldest  son  is  not  the  first  named,  this  is  a  purchase  for  the  benefit 
of  the  sons,  to  take  successively,  unless  there  be  a  custom  in  the  manor 
controlling  that  doctrine,  or  cotemporaneous  evidence  of  a  different  in- 
tention (c).  W^here,  by  the  custom  of  the  manor,  copyholds  are  granted 
for  lives  successive^  it  was  originally  holden,  that  if  the  father  paid  the 
fine,  a  grant  to  children  should  not  be  an  advancement  but  a  trust;  but 
this  has  been  overruled,  and  it  comes  within  the  general  rule  (d). 

If  a  purchase  be  made  by  a  husband  in  the  name  of  his  wife,  she 
will  not  be  considered  as  a  trustee,  but  she  will  be  beneficially  enti- 
tled {e)y  for,  primd  fadey  a  feme  covert  cannot  be  a  trustee  for  her 
*husband  (/);  though  such  a  transaction,  like  every  other,  might  r«oiQ-| 
no  doubt  be  affected  by  cotemporaneous  evidence :  and  where  *■  •' 
the  husband  purchases  in  the  name  of  himself  and  his  wife,  the  wife 
surviving  will  be  entitled  to  the  property  as  against  volunteers  (g);  and 
against  purchasers  and  creditors  of  the  husband  also,  if  it  be  in  pursu- 
ance of  articles,  or  there  be  any  consideration  beyond  that  which  arises 
from  natural  affection  though  inadequate  (A) :  a  transfer  by  the  husband 
of  stock  already  purchased  into  the  joint  names  would  a  fortiori  be 
presumed  to  be  a  gift  to  the  wife  surviving  (i):  a  purchase  in  the 
name  of  a  child  solely,  or  with  the  father  as  before  noticed,  is  not  within 
the  statute  27  £liz.  c.  4;  so  that  a  purchaser  cannot  claim  against  the 
child  (A). 

It  is  to  be  observed,  that  if  A.  purchases  lands  in  his  own  name,  but 
in  trust  for  B.,  and  becomes  engaged  for  debts  of  B.,  and  B.  files  a  bill 
to  have  the  lands,  B.  will  not  be  allowed  to  take  the  estate  unless  he  will 
do  equity  by  paying  not  only  the  purchase- money  but  the  other  moneys 

(a)  Dyer  v.  Dyer,  2  Cox,  92,  95.  (g)   ChritVi  Hotpital  v.  Budgin,  2  Vem. 

lb)  SkeaU  v.  Skeats,  2  Yo.  &  C0IL.C.  C.  9 ;  683. 

v.  supra,  p.  215.  (A)  See  Fitzer  v.  Fitzer,  2  Atk.  514;  and 

[c)  Murltn  v.  FrankKrif  1  Swanst.  18.  Jones  v.  Marck,  Forrest.  64,  there  cited. 


i 


d)  Sugd.V.andP.  913.  (t)  Coaies  v.   Stevens,    1  Yo.  &  Coll.  74, 

(0    See    Rider   v.   Kidder,   10  Ves.   307 j  Lord  C.  B.  Abinger;  WUde  v.  Wilde,  1  Rop. 

Loriner  v.  Lorimer,  there  cited ;  and  Kingdon  Husband  and  Wife,  Jacob's  ed.  and  the  other 

v.  Bridgn,  2  Yern.  67 ;  Bcuk  y.  Andrews,  2  cases  cited  p.  54,  though  the  references  do 

\esiL  120  ;  &  C.  Pr.  Ch.  p.  1  ;  and  see  Ptare-  not  in  all  cases  quite  bear  out  the  text;  DuM' 

fey  ▼.  Sogers,  2  Lev.  39;  Green  v.  King,  2  mer  v.  Pitcher,  2  My.  &  K.  273;  and  see  the 

Sir  Wm.  Black,  1211;  Mr.  Maddock  also  re-  other  cases  cited  in  the  argument  1  Yo.  & 

fers  to  Metue  y.  Mmee,  before  Y.  C.  Plumer,  Coll.  72 ;  and  Lex  Pruitor.  p.  272.    See  Sugd. 

18  July,  1815.  Y.  and  P.  917. 

(/)  Kingdon  v.  Bridgts,  2  Yern.  67;  and  {k)  Sugd.  V.  and  P.  910;  but  see  917  as  to 

Bee  Lex  Prat.  272.  the  right  of  creditors. 
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ADDITIONAL  NOTE.— iSi^wtj,  p.  204 

"  The  product  of  or  sabstitute  for  the  original  thing,''  said  Lord  Ellenborongh, 
in  Taylor  v.  Plumer,  ubi  sup,  p.  204,  "  still  follows  the  nature  of  the  thine  itselt 
as  long  as  it  can  Ije  ascertained  to  be  such,  and  the  right  only  ceases  when  the 
means  of  ascertainment  fail,  which  is  the  case  when  the  subject  is  turned  into 
money  and  mixed  and  confounded  in  a  general  mass  of  the  same  description ;"  the 
remainder  of  the  judgment  should  be  consulted. 


r*2221  *Section  in. — Resulting  Trustsin  favor  of  the  Heir  and  JVextof 
I"        ^      Kin^  in  respect  of  Property  given  upon  Trusty  tohere  the  Ji-usts 
wholly  or  partially  fail  or  do  not  exhaust  the  Beneficial  Interest. 

General  Rule, 

The  Person  to  whom  Property  would  devolve  by  General  Law  cannot  be  deprived  of 

his  Right  excepting  by  a  Gift  to  some  one  else. 
On  Questions  <u  to  Resulting  Trusts,  the  First  Question  to  be  determined  usuaMy  is 
whetJier  the  Donee  or  Devisee,  by  the  original  Gift  on  the  face  of  the  Instrument, 
takes  in  Trust  merely. 
Instances  where  Donee  has  and  has  not  been  considered  as  Thmstee  merely. 
If  Donee  an  Infant  or  Married  Woman,  that  is  only  a  Cfircumstance. 
Recognition  of  RelaJtumship  and  Expressions  of  Regard  may  be  taken  in  dm- 

sideraiion  %n  construing  a  WUl  in  regard  to  the  Lvterest  conferred. 
Quaere,  if  any  Difference  between  a  Will  and  a  Deed  in  this  respect. 
Distinction  between  Devise  of  an  Estaie  charged  with  Debts,  and  upon  lYttst  to  pay 
Debts;  Effect  of  the  intended  Purpose  as  affecting  the  Right  to  the  Beneficial 
Interest, 

King  V.  Denison,  before  Lord  Eldon, 
Kot  universally  true  that  the  Purpose  limits  the  Devise, 
Walton  V.  Walton,  14  Ves,,  Sir  W.  Grant. 
General  Rule,  that  where  one  of  several  donees  is  a  trustee,  all  are. 
Absolute  Gift  of  Property,  witk  Illegal  Condition  annexed — Doctrine  of  Sir  J,  Leadu 

Bland  v.  Wilkin  (I  •^'^•)>  stated  from  the  Registrar's  Book. 
Cases  cotisidered  where  the  Title  of  the  Donee  under  the  origiiud  Gift  is  out  of  the 

question. 
Legacy  to  Heir  or  Kext  of  Kin  vnll  not  preclude  their  Claim, 
Nor  wiU  bare  Intention  to  exclude,  or  negative  Words. 
Charity  Legacies  given  out  of  Mixed  FuTid  composed  of  Realty  and  liire  Permmatty 

will  not  be  marshaled  in  favor  of  the  Charity. 
The  Rule  as  stated  by  Mr,  Cox,  as  to  DesceiU  on  Heir  at  Law  of  Surplus  Proceeds  <f 

Real  Estate. 
Conversion  otU  and  out--for  the  I\trposes  of  the  Will  only. 
Gtneral  Law  as  settled  by  Cruse  r.  Barley  and  Ackroyd  v.  Smithson,  where  ikere  is 

a  Mixed  Fund  of  Real  and  Personal  Estate. 
Resulting  Ti'ustfor  Next  of  Kin  where  Money  is  directed  to  be  laid  out  in  Land,  and 
a  limited  Interest  is  given  in  the  Land  so  to  bepurekased,  or  the  Limitations  of  tie 
Land  or  any  of  them  fail, 
Cogan  r.  Stevens,  before  Lord  Cottenham. 
Where  a  Mixed  Fund  of  Real  ami  Personal  Estate  is  devised  in  Trust  and  the  Thmsts 
wholly  or  partially  fail,  and  there  is  no  Heir  at  Law  or  Next  of  Kin,  the  Donees  in 
Ihtst  keep  the  Real  Estate^  but  are  Tnistees  for  the  Crown  of  the  Personalty, 
Taylor  v.  Hay  garth,  before  Vice- Chancellor  of  England. 
Question  frequently  arises  whether  the  Resulting  IVustfor  the  Heir  is  not  intercepted 

by  Conversion  out  cmd  out  in  favor  of  Residuary  Legatee  or  Next  of  Kin, 
r^f^oi     Conversion  may  be  in  stich  lirms  as  to  give  the  Next  of  Ktn  a  Claim, 
•-         J     *£ut  they  must  claim  as  Devisees  by  Express  or  Implied  Gift, 
Robinson  v.  Taylor,  2  Bro.,  Lord  Thurlow. 
Direction  thtU  Proceeds  of  Real  Estate  shall  be  deemed  Paurt  of  Pasonal  Estak, 
and  the  like,  not  sufficient. 
Pitch  p.  Webber,  6  Hare. 
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(^lesHon  has  mogtJrequeivUy  arisen  between  the  Residuary  Legatees  and  the  JEkir, 
Doctrine  stated  by  Lord  Eldon  (1803). 

Sheddon  v.  Goodrich,  8  Ves. 
MaUabar  v.  Mallabar  and  Durour  v,  Motteux,  until  lately  were  considered  as 
ike  leading  Authorities  on  Conversion  as  between  Heir  and  Besiduary  Legatee, 
Amphlet  v.  Parke ;  Green  v,  Jackson. 
Principle  of  Duronr  ».  Motteux  stiU  governing  Principle— 4he  Surplus  may  be 

so  converted  as  to  pass  to  Besiduary  Legatees. 
But  it  must  be  given. 

Besiduary  Clause,  though  generally  it  includes  aU,  may  be  restricted. 
Meet  of  StaL  1  Vict.  c.  26,  §  25. 
The  Heir  takes  the  Portion  of  a  Converted  Fund  which  resuUs  to  him  as  Personal 
EstaU. 
The  Doctrine  as  expounded  by  Sir  J.  Leach. 
When  Parol  Evidence  may  be  admitted  to  repel  the  BesuUing  TVust. 

When  the  entire  Property  is,  on  the  Construction  of  the  Instrument^  fixed  wiGi  a 

Trusty  Parol  Evidence  cannot  be  given. 
Where  the  BesuUing  Trust  arises  from  Presumption  of  Law  on  the  facts ,  Evidence 

may  be  gone  into. 
On  a  Devise  of  Land,  apparently  for  an  illicit  Purpose. 
Evidence  of  Dedaraticns  of  the  Testator. 

If  Evidence  be  received  on  one  side,  it  may  be  given  on  the  other. 
Exetption  to  the  Bule  as  to  BesuUing  Trusts  in  regard  to  Gifts  for  Charity. 

Bestdt  of  the  Decisions  as  to  when  the  Donee  in  Charity  Causes  may  retain  the 
Surplus  or  Increased  Bents  and  Profits. 

The  general  rule  which  governs  cases  of  the  description  we  have  now 
to  consider,  has  been  adverted  to  in  the  preceding  volume ;  but  the  sub- 
ject, from  its  importance,  and  its  frequent  recurrence  in  practice,  requires 
a  particular  examination  (a). 

As  regards  the  heir  and  the  next  of  kin,  their  title,  as  to  the  one  to 
the  real  estate  of  his  ancestor,  as  to  the  other  to  the  personal  estate,  de- 
pends upon  this  principle, — that  whatever  portion  of  the  real  estate  or 
its  pcoduce  is  not  actually  and  efTectuallj  given  beneficially  to  some  one 
dse  belongs  to  the  heir, — and  that  the  next  of  *kin,  where  the  ex-  rutooAi 
ecutor  is  a  trustee  only,  have  a  corresponding  right  as  regards  the  ^  ^ 
personal  estate;  both  take  by  law  independently  of  intention.  This 
principle,  however  difficult  of  application  in  some  particular  cases,  will  be 
fcund  to  be  the  key  to  all  the  decisions  upon  this  class  of  resulting  trusts  (6). 

^ere  a  question  as  to  a  resulting  trust  in  favor  of  an  heir  on  a  gift 

(a)  SiqfrtL,  vol.  i.  p.  510;  and  see  2  Fonbl.  Taluable  note,  part  of  which  is  cited  infra, 

116,  ct  teq.;  2  Powell  on  Dev.  by  Jarman,  should  be  consulted,  and  StonthouH  y.  Eoelynf 

chap.  iii.  pp.  32-44,  et  seq.;  1  Jarman  on  »6u/.  252. 

Wilis,  553;  Moriot  v.  Bi$hijp  of  London^  10        (6)  The  cases  discussed  in  Powell  on  De- 

Vea  537,  Lord  Eldon :  and  int.  aL  Cook  v,  vises,  by  Jarman  ii.  pp.  44  to  49,  and  Jarman 

BHldnntony  3  Keen,  50;  Johnmm  v.  WoodM,  2  oii  Devises,  i.  p.  302,  et  uq^  though  not  so  ob- 

Beav.  409, 412,  413;  and  WaUon  v.  Hayes,  5  viously,  in  truth  depend  upon  the  same  prin* 

My.  &  Cr.  131.    The  early  cases  on  this  sub-  ciple,  for  the  question  is  whether  there  is  an 

ject,  beirinning  with   Randall  v.  Bookey,  2  absolute  gift  of  the  whole,  and  then  a  reser- 

Vem.  425,  8.  C.  Prec.  Cb.  162,  are  collected  vation  or  an  exception  which  no  one  can  take 

in  Mr.  Sanders  s  note  to  HiU  v.  Bishop  of  I/m'  advantage  of;  or  a  gift  subject  to  an  ezcep* 

don,  1  Atk.  618  (which  is  a  leading  case),  tion  or  with  a  portion  reserved,  so  that  the 

also  in  R^g  v.  Demaon,  1  Yes.  &  B.  265  exempted  or  reserved  portion  does  not  pass, 

(whidi  is  also  a  leading  case);  Mr.  Sanders  The  decision  in  Gravenor  v.  HaUam,  Ambl. 

kas  also  pointed  out  in  the  above  note  the  645  (see,  however,  Powell  on  Dev.  ii.  45;  1 

<3se8  which  he  considers  as  exceptions:  some  Jarman  on  Devises,  303,  H  v.  ibid.  306),  af* 

later  cases  are  collected  in  the  note  to  Wright  fords  an  illustration ;  and  see  Henchman  v. 

▼.  Wright,  16  Yes.  190,  note  (a).    The  case  JlU.  Gen.  3  My.  &  K.  493,  and  the  add.  note, 

of  Cmse  V.  Bori^,  3  P.  W.  21,  and  Mr.  Cox's  p.  249,  tn/. 
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of  real  estate,  or  in  favor  of  the  next  of  kin  through  the  personal  repre- 
sentatives on  a  gift  of  personal  estate,  is  raised  (a) ;  in  most  cases,  the 
first  question  to  be  determined  is,  whether  the  donee,  in  the  case  of  a 
conveyance,  or  assignment,  or  other  instrument  of  transfer  (6),  or  the  de- 
visee or  legatee  in  case  of  a  devise  or  bequest,  upon  the  whole  context 
of  the  instrument,  takes  the  property  under  the  original  gift,  in  the  cha- 
racter of  trustee  only ;  for  an  absolute  beneficial  gift  to  a  person  by  the 
name  of  trustee  will  not  take  away  from  the  e£fect  of  the  gift  (c).  If  it 
be  determined  that  he  takes  under  the  original  gift  only  as  a  trustee,  then 
the  question  as  regards  any  alleged  undisposed  of  interest  in  real  estate 
under  the  original  gift  is  confined  to  this;  whether  or  not,  upon  the  in- 
tention expressed  as  regards  the  beneficial  interest,  there  is  an  effectual, 
distinct,  substantive  gift  to  the  original  donee  (d),  or  to  some  one  else ;  or 
whether  there  is  an  absence  of  any  such  gift,  and  therefore  a  resulting 
trust  for  the  heir;  and  the  same  principle  applies  in  respect  of  personal 
estate  as  regards  the  next  of  kin.  Both  these  questions  also  depend  upon 
the  intention  (e),  which  is  to  be  ascertained  according  to  the  ordinary  rules 
of  construction,  by  looking  to  the  whole  context  of  the  instrument  {J'), 
'  As  regards  the  first  question,  namely,  whether  the  donee  takes  under 
the  original  gift  as  a  trustee  merely,  if  the  words  ^'for  his  own  use  and 
benefit,"  or  any  other  equivalent  expressions  are  introduced  in  the  original 
gift,  nothing  but  some  irresistible  evidence,  to  be  collected  from  other 
parts  of  the  instrument  (^),  will  justify  the  taking  from  them  their  natural 

r*2251  ^'^P^^^  (^) '  ^^^  ^^  ^^  ^^  ^^  observed  that  the  annexation  *of  the 
^  ■*  words  "  upon  trust,"  though,  generally  speaking,  according  to 
the  authorities  they  will  fix  on  the  donee  the  character  of  trustee,  whether 
a  trust  be  declared  or  not,  and  whether  the  instrument  be  a  deed  or  a 
will  (i),  yet  those  words  are  capable  of  being  explained  away  upon  the 
context,  so  as  to  prevent  them  from  operating  to  fix  the  character  of 
trustee  upon  the  donee  (A;);  or  at  least  so  as  to  confine  that  character  to 
a  portion  of  the  property  (/).  If  the  devise  be  to  an  infant  (m)  or  a  mar- 
ried woman,  though  it  is  difficult  to  suppose  that  either  should  have  been 
intended  to  be  made  a  trustee,  and  that  circumstances  must  be  attended 
to  in  giving  a  constniction  to  the  will,  yet  it  must  not  be  allowed  too 
much  weight:  if  the  will,  upon  a  fair  construction,  has  made  them 
such,  all  the  consequences  must  follow  (n).     A  discretion  as  to  the  appli- 

(a)  See  on  this  subject  Jarman,i.  504,  who  (k)  Dawton  v.  Clarke^  IS  Ves.  409;    18 

has  stated  some  of  the  most  important  cases.  Yes.  257;  and  the  other  oases  cited  Lewiik 

(6)  Stubbt  V.  Sargon,  2  Keen,  255;  S,  C.  133. 

on  appeal,  3  My.  &  Cr.  507.  (/)  Battdey  v.   WlndU,  2  Bro.  31,  stated 

(c)  2  Ves.&  B.  297.  from  Reg.  Lib.;   Pratt  v.  SUuiden,  14  Yes. 

{d)  See  Gibbt  v.  Runuei/f^  Yes.  &  B.  297.  199;  these  cases  relate  to  executors  where 

(e)  See  1  Atk.  618,  Lord  Hardwicke.  the  leaning  is  in  favor  of  the  next  of  kin  on 

(/)  Y.  auproj'p.  20 jElHs  v.  Selby^  1  My.&  account  of  their  relationship;    Sir  A.  Hart, 

Cr.  298,  Lord  Cottenham.  Browne  v  MOmrt,  1  Beat  36t>. 

(g)  See  Slubbi  v.  Sargon,  infra.  (m)  In  WitHotru  v.  Jontt,  10  Yes.  83,  Sir 

(h)   Wood  y.  CoXf  2  My.  &  Cr.  690;  and  William  Grant  considered  the  appointment  of 

see  Meredith  v.  Heneage^  eupra^  p.  66.  an  infant  as  executor,  as  almost  oonchisive 

(i)  Y.  int.  al  Moriee  v.  Bishop  of  Durham,  that  he  was  intended  to  have  a  beneficial 

10  Yes.  537,  Lord  Eldon;  Pain  v.  Archbiehop  interest ;  a  legacy  to  the  other  executor  did 

of  Canterbury ^  14  Yes.  370;   and  the  cases  not  operate  against  the  iniant,  at  least  so  as 

cited  Hill  on  Tr.  p.  82;  Hobart  v.  Counteet  of  to  exclude  evidence  on  his  behalf. 

SufoUc,  2  Yern.  644;  Soitthoiue  v.  Bate,  2  Yes.  (n)  Lord  Eldou,  King  v  Danmm^  1  Yesk  k 

&  B.  398.  B.  275,  278. 
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catioD  of  the  property  given  may  be  so  large  as  to  amount  to  an  absolute 
gift;  as  where  there  is  an  uncontrolled  power  to  give  away  the  property 
as  and  to  whom  the  donee  may  think  fit  (a) ;  but  if  the  discretion  to  dis- 
pose is  limited  to  certain  general  purposes,  though  they  may  be  too  in- 
definite to  be  enforced,  the  donee  is  a  trustee  (6). 

A  grant  of  a  rent-charge  de  novo  in  trust  is  unnatural  and  unusual, 
and  therefore  not  to  be  presumed ;  it  is  very  different  from  an  assignment 
of  a  rent  in  esse^  in  which  case  an  intention  to  create  a  trust  may  well  be 
supposed  (c). 

Where  the  father  in  a  conveyance  to  his  son,  made  with  a  view  to  sever 
a  joint-tenancy  (which  in  ordinary  cases  would  make  the  son  a  trustee, 
as  it  excludes  the  presumption  of  an  advancement),  reserves  to  himself 
an  estate  for  life  or  other  limited  interest ;  as  this  is  inconsistent  with  his 
taking  the  whole  by  resulting  trust,  the  son  will  take  beneficially,  subject 
to  such  limited  interest  {d). 

*Where  a  donor  has  shown  that  a  gift  was  originally  intended  to  rtoogi 
be  made  upon  trust,  it  is  not  suflScient  to  remove  that  character  from  •■  •■ 
the  donee,  that  he  has  omitted  to  declare  any  trust  or  any  effectual  trust, 
or  that  the  trusts  have  failed.  Illustrations  of  this  principle,  and  of  many 
others  which  are  stated  in  this  section,  may  be  drawn  from  the  old  law 
prior  to  the  late  statute  in  regard  to  the  title  of  Executors  to  the  Residue 
undisposed  of:  under  the  old  law,  where  a  residuary  bequest  was  can- 
celled, still  the  executor  was  held  to  be  a  trustee  ;  it  appearing  to  have 
been  the  testator's  intention  to  dispose  specifically,  though  to  whom  was 
uncertain,  that  was  considered  sufficient  to  repel  the  presumption  that 
the  mere  appointment  of  executors  was  intended  as  a  gift  (e) :  '^  any  in- 
tention of  disposition,"  said  Sir  W.  Grant,  "  would  be  sufficient  to 
exclude  the  executor,  even  supposing  the  intention  to  have  been  to  give 
the  residue  to  the  executor  himself"  (y^. 

One  of  the  most  important  of  the  distinctions  applicable  to  cases  of 
this  kind,  which  indeed  has  been  already  adverted  to,  is  pointed  out  by 
Lord  Eldon,  in  the  case  of  King  v.  Demsonj  who  adopts  the  principle 
laid  down  by  Lord  Hardwicke,  in  Hill  v.  BisJiop  of  London (g).     "If  I 

(a)  Gihbs  v.   Rumtey,  2  Yes.  &   B.  294 ;  issue  directed^  held  that  prima  facie  this  was 

Flanden  v.  Clark,  1  Yes.  Sen.  10,  et  y.  gupra^  not  to  be  considered  as  indicating  an  intention 

pp.  68, 69 ;  see  a Iso  Cuthbert  r.  Purritr,  Jacob,  to  revoke,  but  only  as  deliberative  or  indicative 

R.  417;  and  Popt  v.  Pope,  10  Sim.  5.  of  some  future  and  incomplete  purpose,  ibid. 

(6)  Ellis  V.  Selbjff  1  My.  &  Cr.  299,  on  44 ;  and  the  Yice-Cbancellor  Wigram,  on  a 
appeal;  Fowler  v.  Garhke,  1  Russ. &  M.  232;  motion  for  a  new  trial,  agreed  in  that  view- 
Pain  V.  Jtrchbishop  of  CarUerhury,  14  Yes.  (see  the  cases  on  this  subject,  cited  t6.  pp.  41, 
370.  See  the  analogous  doctrine  as  to  trusts  42,  47).  In  the  ecclesiastical  court  (ibid.')^ 
by  Precatory  words,  «upra,  p.  69:  WhaU  Y  and  therefore  it  is  presumed  in  this  court, 
^^«i3  now  reported  15  Sim.  34.  extrinsic  evidence  will  be  admitted  (v.  ibid. 

(c)  Cook  V.  Fountain,  3  Swanst.  597.  49)  ;  it  is  stated  in  the  report,  p.  43,  that  no 

{d)  Baylis  v.  NewtoTif  2  Yern.  28  j  Sydney  v.  other  evidence  than  the  instrument  itself  uxu 

SuUty,  19  Yes.  362.  given,  from  which  I  presume  it  was  under^ 

(0  Sue  particularly  Vrquhart  ▼.  King,  7  stood  that  other  evidence  would  have  been 

Ve«.225, 229.  received.      The  cases   where  the  executor 

(/)  Menct  V.  Menct,  18  Yes.  351,  352;  5  was  held  to  be  a  trustee  and  excluded  from 

Hare,  48;  Browne  v.  MGuxru  Beat,  366,  369,  the  residue — the  principles  of  which  are  ap- 

where  most  of  the  cases  relating  to  executors  plicable  generally,  for  they  all  proceed  upoa 

we  noticed  ;  Skrynuher  v.  Northcote,  1  Swanst  evidence   of  intention — are    stated   by   Mr. 

566,  d  V.2  Fonbl.  128.    In  Francis  v.  Graver,  Fonblanque,  vol.  ii.  p.  127,  et  seq. 
8  Hare,  39,  the  testator  hafl  erased  a  clause        (y)  1  Atk.  618,  supra,  and  see  Wainwright 

in  his  will  in  pencil ;  Mr.  Justice  Earle,  on  an  v.  Bendlowegt  2  Yern.  7 18. 
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give  to  A.  and  his  heirs  all  my  real  estate,  charged  with  my  debts  (a), 
that  is  a  devise  to  him  for  a  particular  purpose,  but  not  for  that  purpose 
only ;  if  the  devise  is  upon  trust  to  pay  my  debts,  that  is  a  devise  for  a 
particular  purpose,  and  nothing  more:  and  the  effect  of  those  two  modes 
of  disposition  admits  just  this  difference  ;  the  former  is  a  devise  of  an 
estate  of  inheritance,  for  the  purpose  of  giving  the  devisee  the  beneficial 
interest,  subject  to  a  particular  purpose  (6);  the  latter  is  a  devise  for  a 
particular  purpose,  with  no  intention  to  give  him  any  beneficial  interest. 
r*2271  ^^  ^^^  former  case,  therefore,  the  devisee  keeps  the  ^surplus,  for  it 
■-  -'is  intended  for  him ;  in  the  latter,  the  heir  takes  the  surplus,  for 
there  is  no  intention  that  the  donee  should  keep  it"  (c). 

It  is  not  however  universally  true,  that  the  expression  of  a  purpose  for 
which  even  a  devise  of  land  is  made,  confines  and  limits  the  devise  to 
the  purposes  so  expressed  {d) :  the  conclusion  to  which  Lord  Hardwicke 
came  was  this:  ''No  general  rule  is  to  be  laid  down,  unless  where  an 
estate  is  devised  to  be  sold  for  payment  of  debts  and  no  more  is  said, 
there  is  clearly  a  resulting  trust  (e);  but  if  any  particular  reason  occurs 
why  the  testator  should  intend  a  beneficial  interest  to  the  devisee,  there 
are  no  precedents  to  warrant  the  court  to  say  it  shall  not  be  a  beneficial 
interest"  (/).  The  same  principle  will  of  course  apply  where  the  trans- 
action is  by  voluntary  deed(^).  If  the  purpose  expressed  is  something 
in  favor  of  the  party  to  whom  the  devise  or  bequest  is  made,  the  presump- 
tion is  rather  stronger  that  the  benefit  expressed  is  the  ordy  benefit  which 
he  is  intended  to  derive  from  the  devise  or  bequest  (A):  if  a  legacy  be 
given  to  a  devisee  of  real  estate  out  of  the  proceeds  of  the  fund  to  be 
formed  by  the  sale  of  the  real  estate,  that  would,  no  doubt,  by  analogy 
to  the  case  of  a  legacy  given  to  a  sole  executor,  be  considered  as  a  cir- 
cumstance to  fix  the  character  of  trustee  merely  on  the  devisee  (t). 

A  distinction  has  been  taken  between  a  devise  and  a  conveyance,  in 
regard  to  whether  the  donee  shall  or  shall  not  be  considered  as  a  trustee 
in  respect  of  the  relationship  of  the  donee  to  the  donor,  where  it  is  noticed 
in  the  instrument ;  and  it  has  been  said,  as  affecting  this  distinction,  that 
a  devise  always  imports  bounty,  and  implies  a  consideration  in  itself, 
which  a  deed  does  not  (A:).  A  testator  devised  to  At^  cousin^  Thomas 
Mellish,  a  house  and  premises,  to  hold  to  him,  his  heirs  and  assigns  for 
ever,  in  trust,  to  be  sold,  for  the  payment  of  all  his  debts  and  legacies 
within  a  year  after  his  death ;  and  he  made  Thomas  Mellish  his  executor; 
the  plaintiff,  who  was  cousin  and  heir  to  the  devisor,  claimed  the  surplus 

(a)  Or  legRcies,   see   Cooke  ▼.  Statinmen^  (/)  Lord  Hardwicke,  SRU  ▼.  Biahap  ofLam^ 

Company^  3  My.  &  K.  265,  Sir  J.  Leach,  and  dbn,  I  Atk.  618. 

the  illustrations;   Wright  v.  Row,  1  Bro.  61;  {g)  Cook  v.  Hutdtinaim,  1   Keen,  42,  51, 

Jackson  y.  Hwlock^  2  Eden,  274.  9upr^^  vol.  i.  p.  510. 

(6)  See  Dawttm  ▼.  Clarke,  18  Yes.  257;  (A)  Sir  W.  Grant,  14  Yes.  322. 

Wood  y.  Cac,  2  My.  &  Cr.  694,  e£  y.  3  My.  &  (t)  See  Powell  on  Deyises,  by  Jaiman,  ii 

K.  265,  tupra,  vol.  i.  p.  449.  p.  40. 

(e)  Lord  Kldon,  King  y.  Dtniaon^  1  Yes.  {k)  Rogtn  y.  Rogtrt^  Forrest  271 ;  so  that 

&  B.  272  ;  1  Keen,  320,  et  y.  iMpro,  vol.  L  pp.  a  limitation  to  a  man  and  bis  heirs,  with- 

499,  510.  out  declaring  the  use,  will  not  pass  the  use 

(d)  Sir  W.  Grant,  Walton  y.  Walton^  14  for  want  of  a  consideration,  ibid.:  in  Sidntf 
Yes.  322 ;  HiU  y.  Bithop  of  London^  1  Atk.  v.  SktUtyy  19  Yes.  366,  as  before  noticed, 
618 ;  see  1  Jarm.  507.  Lord  Eldon  declared  that  the  court  is  not  at 

(e)  As  to  this,  see  Walton  y.  Walton^  14  liberty  to  consider  the  intention  in  a  deed  ia 
Yes.  322,  tMpra.  the  same  way  as  in  a  will,  «t  y.  infra. 
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as  a  resulting  trust  for  him  :  it  seems  to  have  been  admitted  on  both  sides 
that  on  a  conveyance  in  these  terms  he  *would  clearly  have  been  rmooQi 
entitled ;  but  the  Lords  Commissioners  held  that  the  making  ^  -■ 
Thomas  Mellish  executor,  which  was  equivalent  to  a  gift  of  the  personal 
estate,  and  calling  him  cousin,  were  circumstances  (a)  which  showed  that 
he  was  intended  to  take  beneficially ;  for  if  it  were  a  resulting  trust,  then, 
as  the  personal  estate  must  first  be  exhausted  in  ease  of  the  lands,  Thomas 
Hellish  might  have  nothing,  either  as  devisee  or  executor,  whereas  it  was 
plain,  as  the  Lords  Commissioners  considered,  that  the  testator  had  a 
regard  and  kindness  for  Thomas  Mellish,  which  might  be  disappointed 
if  the  heir  at  law  were  to  take  ;  and  the  heir  at  law  was  therefore  ex- 
cluded and  ordered  to  join  in  the  sale  (A).  The  principle  on  which  this 
ease  was  decided  is  in  accordance  with  Lord  Hardwicke's  rule  (c) ;  the 
only  doubt  fe,  whether  the  intention  to  benefit  the  devisee  could  be  col- 
lected from  the  will :  other  cases  have  established  that  the  recognition 
of  relationship  and  expressions  of  affection  or  regard,  ought  to  be  looked 
toin  construing  a  will,  in  reference  to  the  interest  intended  to  be  con- 
ferred (d).  However,  it  is  not  quite  clear  that  in  this  respect  there  ought 
to  be  any  distinction  made,  so  far  at  least  as  regards  the  admission  of 
such  expressions  as  circumstances  of  Evidence,  between  the  case  of  a 
surplus  arising  on  a  voluntary  gift  by  deed  and  a  devise ;  near  relation- 
ship and  expressions  of  affection  and  regard,  according  to  the  modern 
doctrine  (e),  are  only  to  be  taken  into  consideration  as  circumstances  to 
guide  the  court  in  a  doubtful  case  {jDy  and  as  matter  of  evidence  may 
be  counteracted  by  the  language  of  other  parts  of  the  instrument :  this 
rule  of  construction  appears  to  be  equally  applicable  to  a  voluntary  gift 
by  way  of  trust  for  such  purposes  as  are  above  mentioned,  in  a  deed,  as 
to  a  devise  by  will,  though  the  appointment  of  the  donee  as  executor  in 
awill,  may  be  an  additional  circumstance  *which  cannot  occur  in  r«o2q-| 
a  deed:  indeed,  as  a  will  of  itself  implies  bounty,  there  seems  to  I-  J 
be  less  occasion  for  resorting  to  such  expressions  in  a  will,  in  order  to 
show  an  intent  to  confer  a  beneficial  interest,  than  in  a  deed :  if  they  are 
fcund  in  a  deed  it  would  appear  therefore  to  be  a  stronger  case  for  the 
donee :  but  the  question  is  not  very  likely  to  arise. 

As  regards  executors :  where  one  was  made  a  trustee,  the  others 
in  the  absence  of  evidence  to  the  contrary  were  also  held  to  be  trus- 

(a)  And  see  King  v.  DenUon,  1  Yes.  &  B.         (d)  See  Randall  v.  Bookey^  2  Vern.  425 ; 

279,  Lord  Eidon  :  and  Cook  v.  HiUchtruon^  1  City  of  London  v.  Garway,  ib.  571 :   in  both 

^n,  42 ;    Dn/x  of  Rutland  v.  Duckets  of  these  cases  the  devise  was  to  strangers,  upon 

Rutkndj  2  P.  W.  216,  case  of  wife  j  Lake  ▼.  trust.     In  Hobart  v.  Countess  of  St^oUc,  et  p. 

Like,  Amb.  127,  Lord  Hardwicke.  644,  one  of   the  devisees  was  a   stranger, 

(i)  Coningham  v.  MeUish,  1  Eq.   Ab.  273;  therefore  the  presumption  of  bounty  was  ez< 

Prec  Cb.  31 ;  affirmed  in  Dom.  Proc^  cited  eluded ;  but  the  Lord  Chnncellor  added,  if  the 

^7  I^rd  Hardwicke  as  of  authority,  1  Atk.  devise  had  been  to  the  other  trustee  who 

619;  and  see  North  v.  Cromplon^  as  reported  was    a  near  relation  alone,  it  might  have 

1  Ch-  C.  197;  Rogers  v.  Rogers^  3  P.  W.  193;  been  different:  and  see  King  v.  Venison,  I 

&  C.Forrest.  268;  and  see  Lewin,  132.  Ves.  &  B.  279,  and  the  other  cases  cited 

(c)  Sm  v.  Bishop  of  London,  1  Atk.  618 ;  Lewin,  p.  132. 
"p.  vol.  i.  510,  and  p.  227  of  this  vol.  «  Where         (e)  See  Lake  v.  Lake^  Ambler,   127,  as  to 

tbe  devisees  are  very  near  relations, as  a  wife  relationship. 

and  children,  in  all  such  cases  inferences  of        (/)   See  Lake  v.  Lake,  vbi  sup. ;  King  v. 

^nty  have  been  drawn  to  rebut  the  equity  Denison,  1  Ves.  &  B.  274,  and  the  other  cases 

of  ihe  heir,"  Lord  Hardw.,  Cook  v.  Ducken-  cited  by  Mr.  Lewin,  132,  note  (e)  ;  and  see  i 

^  2  Atk.  565 ;  and  see  Forrest.  78  and  268.  Jarman,  508  to  5 1 1. 
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tees  (a) ;  as  there  was  no  principle  upon  which  one  could  be  considered 
as  having  a  beneficial  interest  given  to  him  and  the  other  as  having  a 
mere  office  (&) :  the  same  principle  would  seem  to  apply  to  devisees  or 
any  other  description  of  donees  taking  by  voluntary  gift. 

Where  there  is  an  absolute  gift  of  property  with  an  illegal  condition 
(c),  the  donee,  as  has  been  noticed  before,  may  retain  the  whole — there 
is  no  resulting  trust :  thus,  where  a  testator  bequeathed  a  leasehold  pro- 
perty, upon  condition  that  the  legatee  should  assign  a  certain  leasehold 
estate,  part  of  the  property,  to  a  charity,  the  legatee  was  declared  to  be 
absolutely  entitled  {d) :  and  Sir  J.  Leach  held  that  if  the  condition  had 
been  that  he  should  pay  a  sum  of  money  to  a  charity,  it  would  have 
been  the  same :  such  a  case  seems  to  be  clearly  distinguishable  from 
the  case  of  a  gift  with  an  exception  of  a  part  (e),  which  of  course  would 
meet  with  a  diflerent  construction :  the  charity  was  to  take  by  assign- 
ment from  the  donee  ;  but  the  donee  was  prohibited  by  law  from  making 
the  assignment.  However,  in  Bland  v.  Wilkin^  where  the  estate  was 
r*2301  S^^^^  ^^  condition  (y)^  of  paying  10/.  to  *a  charity,  SirT.  Sewell 
■-  ^  held  that  the  heir  was  entitled  to  the  10/.,  probably  on  the  ground 
that  the  payment  of  it  was  a  condition  precedent,  and  there  was  no  one 
but  the  heir  who  could  claim  it  when  paid,  and  that  as  the  heir  might 
have  taken  advantage  of  the  condition  he  was  entitled  to  the  fruits  of  it. 
Lord  Hardwicke  appears  to  have  decided  Arnold  v.  Chapman — where 
a  copyhold  estate  was  devised  on  condition  to  pay  1000/.  to  the  testa- 
tor's executor,  the  residue  whereof,  after  payment  of  debts,  &c.,  was 
given  for  charity — on  this  ground  (g). 

If  there  be  a  devise  of  land  to  A.  to  be  charged  with  a  legacy  to  B. 
provided  B.  attain  21,  the  devise  is  absolute  to  A.,  unless  B.  attain  21 ; 
if  he  does,  he  is  to  have  the  legacy :  but  his  attaining  21  is  the  condition 

(a)  Milnes  v.  Slater,  8  Yes.  308;  WiUianu  his  third  codicil,  dated  15th  February,  17S0, 

V.  Jones,  infra.     As  to  the  admission  of  parol  revoked  the  devise  of  bis  24  acres  of  Dolver 

evidence  in  such  cases,  see  10  Yes.  82-3,  and  ground  and  devised  them  to  the  defendant 

tn/rOf  in  this  chapter.  £liz.  Northcote  and  to  her  heirs  and  aBsigns 

(6)   WUliamt  v.  Jonu,  10  Yes.  81.  for  ever,  subject  to  and  upon  the  express  con- 

(c)  See  Jlmold  v.  Chapman,  1  Yes.  1 10,  at  dition  that  she,  the  said  £.  N.,  her  executors, 

the  foot  of  the  page  j  Wright  v.  Raw,  1  Bro.  administrators  or  assigns,  should  pay  the  seve- 

60,  was  a  case  of  an  illegal  trutt,  which  re-  ral  legacies  therein  bequeathed,  namely  102. 

ceived  the  same  determination ;  et  v.  tupra,  p.  to  the  churchwardens  and  overseers  of  the 

183,  n.  (c).     "A  condition  lo  pay  legacies,'*  poor  of  Soham,  to  be  distributed  in  charity; 

said  Sir  J.  Leach,  in  Coakt  v.  Stationert*  Com'  and  10/.  to  the  churchwardens,  &c.,  of  Ford- 

pany,  3  My.  &  K.  26C,  "is  no  more  than  a  ham,  to  be  distributed  in  like  manner;  and 

charge  of  the  legacies."  the  testator  gave  10/.  to  his  executors,  to  be 

((/)  Poor  V.  Mial,  6  Mad.  32,  tupra.  distributed  amongst  the  Baptist  poor  people 

(«)  But  see  Hill  on  Tr.  109.     In  Baker  v.  in  St.  Mary  Costany;  which  three  legacies  he 

Hall,  12  Yes.  497,  Sir  W.  Grant  held,  that  directed  to  be  paid  by  the  said  E.  N.,  her 

where  a  testator  gave  a  rent-charge  to  the  executors   or   administrators,  within   twelve 

minister  of  a  parish,  for  the  time  being,  upon  months  after  his  decease.     Elizabeth  N.  in* 

certain  void  charitable  trusts,  and  devised  the  sisted  (457  b)  that  the  legacies  thus  imposed 

estate,  mbject  to  the  charge,  to  a  particular  were  void.     The  will  and  third  codicil  were 

devisee,  the  charge  sunk  for  the  benefit  of  established,  and   it   was  declared   that  the 

the  specific  devisee;  but  no  claim  was  made  charity  legacies  were  void  under  the  staL  of 

on  behalf  of  the  heir,  and  the  case  was  de-  Geo.  II.  (Mortmain   Act),  and  that  they  be- 

cided  before  Tregonwell  v.  Sydenham,  3  Dow.  longed  to  the  heir  at  law,  as  a  resulting  trust. 

212,  infra.  (g)  1  Yes.   111.    The  charge  was  u'ell 

(/)   1  Bro.  61,  in  the  note,  but  the  report  made,  but  not  well  disposed  of,  ih^  and  see 

there  is  incorrect.     In  this  case,  as  appears  Tregonweli  v.  Sydenham^  siqtra  et  infra. 
by  Reg.  Lib.  1781  a,  p.  456,  the  testator,  by 
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on  which  he  is  to  obtain  it ;  and  if  he  does  not,  the  devisee  will  have  it 
—-the  heir  can  make  no  claim  (a):  "but,"  said  Lord  Eldon,  "a  gift 
which  /cdlSy  must  clearly  be  intended  upon  the  failure  of  the  condition 
to  be  for  the  benefit  of  the  devisee,  otherwise  he  cannot  take  advantage 
of  that  failure,  as  he,  being  devisee,  can  only  take  what  is  given  him  by 
the  will"  (6).  This  would  seem  to  impugn  Sir  J.  Leach's  doctrine 
above  stated  (c),  for  certainly  there  is  no  intention  in  such  cases  that 
the  devisee  should  take ;  but  that  doctrine  depends,  as  will  be  observed, 
upon  another  principle,  namely,  that  where  a  gift  is  absolute,  an  illegal 
condition  annexed  to  it  is  void,  which  was  not  applicable  to  the  case 
which  Lord  Eldon  was  considering. 

The  heir  will  have  the  benefit  of  the  surplus  interest  in  a  term  or  other 
personal  interest  carved  out  of  the  inheritance  for  a  particular  purpose 
which  does  not  exhaust  the  whole,  as  against  the  devisee,  that  is,  where 
the  devisee  takes  only  what  remains  after  the  particular  interest  so 
given  is  carved  out ;  and  what  the  heir  so  takes  in  that  case,  he  takes 
as  personal  estate  (d) :  it  is  the  same  where  lands  are  devised  to  trus- 
tees for  a  term  of  years,  upon  trust,  to  raise  a  sum  of  money  for  certain 
•purposes  which  are  void  by  law,  and  then  the  estate  is  given  r*oqi-i 
over,  so  that  the  devisees  in  remainder  are  not  intended  to  take  *■  -■ 
anything  but  subject  to  the  term,  the  declared  trusts  of  which  would 
have  intercepted  pro  tanto  the  beneficial  enjoyment  (e).  Lord  Eldon, 
referring  to  Levett  v.  JVeedhamy  cited  above,  said,  "  That  case  and  the 
others  rest  upon  a  distinction  extremely  nice,  perhaps  not  easy  of  appli- 
cation ;  that  if  the  estate  is  given  to  the  devisees  in  such  a  way  that  a 
charge  is  to  be  created  by  the  act  of  another  person,  raising  a  question 
between  that  person  and  the  devisees,  the  heir  has  no  claim ;  but  if  the 
devisor  has,  as  in  Emblyn  v.  Freeman  (Prec.  Ch.  541),  and  other  cases, 
himself  created  the  charge,  and  to  the  extent  of  that  charge  the  inten- 
tion appears  on  the  face  of  the  will  not  to  give  the  estate  to  the  devisees, 
it  will  to  the  extent  of  that  charge,  the  particular  object  failing,  go  to 
the  heir ;  but  the  question,  if  it  arises  upon  a  will,  is  always  a  question 
of  intention"  (/). 

According  to  a  dictum  of  Lord  Hardwicke,  in  Brovm  v.  Jones  (g), 
where  a  term  is  created  by  will  and  no  trusts  whatever  declared,  it  will 

^ — ■  ^ 

(a)  Lord  Eldon,  Sydtnham  t.  Trt^pnwtU^Z  Capel  v.  Girdler,  9  Yes.  509-12,   3  Swanst 

l>ow.  212.    Mr.  Jarman  draws  a  distinction  201,  612,  622,  Hili  on  Tr.  317,  and  nqira^ 

between  tbe  case  of  a  legatee  in  such  case  yol.  i.  p.  514-16. 

(^yingaoder  21,  and  his  attaining  21  and  then  (e)  Tregonwell  ▼.  Sydenham^  3  Dow.  194, 

dying  in  the  life  of  the  testator,  so  as  to  cause  on  appeal :  the  Court  of  Exchequer  had  held 

ft  lapse.  the  term  to  be  void  in  its  creation,  as  the 

(6)  See  2  Powell  on  Dey.by  Jarman,  42.  trusts  declared  were  void,  taking  it  as  an  ab> 

(c)  P.  229,  nqfra.  solute  gid  of  the  whole,  with  something  to  be 

(<0  Lndt  y.  Needham,  2  Vem.  138,  140;  taken  out  of  it 

K>,  the  surplus  proceeds  of  a  terra  created  for  (/)  19  Yes.  363-4 ;  and  see  his  lordship's 

payment  of  debts  will  result  to  the  grantor  observations  in  King  v.  Dmtson,  infra;  and 

Aod  will  be  personal  estate  in  his  hands  and  Andrew  v.  Andrew^  1  Coll.  689. 

^U  pass  as  such;  Heunit  v.  Wright^  1  Bro.  (g)  1  Atk.  191 ;  so  also  in  a  voluntary  set- 

^;  and  see  Watton  v.  ITayes,  5  My.  &  Cr.  tlement;  but  said  his  lordship,  it  is  different 

125.    Of  the  old   analogous  doctrine,  as  to  in   a   settlement  for  valuable  consideration, 

Satisfied  Terms  being  held  in  trust  to  attend  ibid^  and   19  Yes.  365 ;  and  see  the  notOi  19 

&e  inheritance,  see  MaundreU  v.  Maundrett,  Yes.  361. 
10  Yes.  259;  Sydney  y.  ^iky,  19  Yes.  358 ; 
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result  to  the  heir ;  but  Lord  Eldon  doubted  the  accuracy  of  this  dictum, 
and  was  of  opinion,  and  so  indeed  he  decided,  that  in  all  cases  the 
whole  scope  of  the  will  must  be  looked  to,  to  see  whether  or  not  the 
term  could  have  been  intended  to  interfere  with  the  beneficial  enjoy- 
ment, under  the  provisions  disposing  of  the  estate ;  and  in  the  case 
before  him  he  thought  that  he  might  read  the  will  as  if  *' subject 
thereto"  had  been  introduced,  as  he  would  have  done  in  marriage  ar- 
ticles (a) :  the  probability  in  all  these  cases  is,  that  the  term  has  been 
created  with  a  view  to  the  raising  of  portions,  or  some  such  purpose, 
which  would  not  have  had  the  effect  of  postponing  the  beneficial  en- 
joyment. 

These  authorities  may  be  sufficient  to  give  a  general  idea  of  the  cir- 
r*2^21  cu^s^^Qc^s  appearing  upon  the  instrument  itself  (&),  which  will 
^  -'or  *will  not  be  sufficient  to  confer  on  the  donee  the  beneficial  in- 
terest in  the  entirety  of  the  property  given ;  but  each  case  must  be 
decided  upon  its  own  circumstances  (c).  We  are  now  to  consider  more 
particularly  the  cases  where  the  title  of  the  donee  is  out  of  the  question ; 
and  the  only  question  is  as  between  the  heir  and  the  residuary  devisee 
or  legatee,  or  the  next  of  kin,  as  regards  the  proceeds  of  realty  ;  or  be- 
tween the  next  of  kin  and  the  residuary  legatee,  as  regards  personalty  : 
the  general  doctrine  applicable  to  such  cases  has  been  already  advert- 
ed to. 

A  legacy  which  has  lapsed  may  be  so  given,  as  that  some  other  per- 
son shall  take  it  in  substitution  for  the  legatee  {d) ;  and  even  charitable 
legacies  which  fail  of  effect  may  also  be  given  by  way  of  substitution, 
so  as  to  prevent  any  resulting  trust  (e) ;  but,  in  accordance  with  the 
principle  stated  at  the  outset,  it  may  be  taken  as  clear  that  the  person  to 
whom  property  would  devolve  by  the  general  law,  can  only  be  deprived 
of  the  right  which  the  law  confers  upon  him,  by  a  clear  expression  of 
intention  on  the  part  of  the  person  whom  he  represents  or  under  whom 
he  claims,  that  he  shall  be  excluded  and  some  one  else  shall  take  ;  the 
intention  of  the  testator  is  not  to  be  inferred  from  a  particular  expression, 
which  taken  alone  might  not  furnish  a  ground  for  his  exclusion,  but  it 
is  to  be  collected  from  the  force  and  meaning  of  the  expressions  used  by 
the  testator  through  the  whole  will  (/).     No  doubt  remains  at  the  pre- 

(a)  Sydney  v.  Shelley,  19  Yes.  359;   and  authorities.  Hill,  pp.  83,  84,  85;  the  latest  is 

see,  as  to  Lord  Hardwicke's  dictum,  1  Cruise,  Stubbs  v.  Sargon,  3  My.  &  Cr.  507,  see  pp.  513- 

Dig.  479.     Lord  Eldon  considered  tFiat  there  14. 

was  more  scope  given  to  the  intention  in  a        (c)  See  int.  oL  EUim  y.  Sdby,  1  My.  &  Cr. 

will  than  in  a  deed,  19  Yes.  pp.  359,  366.  298. 

*'If  it  is  by  deed,"  said  his  lordship,  "I  must        (d)  Cook  v.  IMdnnnn,  1    Keen,  p.  50; 

give  it  the  legal  effect,  and  cannot  consider  Cotmteu  of  BritttU  v.   Hungerford^  2  Yem. 

the  intention  in  the  same  way  as  I  could  upon  644,  as  corrected  3  P.  W.  194  from  Prec  Ch. 

a  will ;"  but  in  the  case  of  a  legal  terra  created  81,  is  an  instance  of  a  resulting  trust  to  the 

by  voluntary  deed  vpon  tnuL,  and  no  trust  heir  being  repelled  by  a  devise  to  some  one 

declared,  if  the  other  provisions  of  the  deed  else,  and  of  a  trust  for  the  next  of  kin  being 

plainly  contemplated  immediate  enjoyment,  fixed  upon  the  devisee  (the  executor) ;  Bom 

it  can  hardly  be  doubted  that  Lord  Hard-  v.  Rose,  17  Yes.  352,  is  a  case  of  special  sob* 

wicke  and  Lord  Eldon  would  have  applied  stitution. 

the  same  principle  of  construction  to  the         (e)  Pria  v.  Hathaway,  6  Mad.  307,  313^  is 

deed.  an  instance. 

(6)  Et  v.  tupra,  p.  20,  note  (6);  Vezey  v.         (/)  Sir  J.  Leach,  PhiUqtt  ▼.  PAtflgw,  I 

Januon,  1  Sim.  &  S.  69, 71 ;  and  see  the  other  Myl.  &.  E.  661 ;   though  the  application  of 
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wnt  day  that  a  legacy  to  the  heir  at  law  or  next  of  kin  will  not  of  itself 
preclude  their  claim  to  the  surplus  undisposed  of  (a\  though  it  may  be  a 
circumstance  to  be  taken  into  consideration  in  putting  a  construction  on 
the  instrument  (6) ;  nor  will  a  bare  intention  to  exclude,  however  ex- 
pressed, and  accompanied  by  words  of  anger  or  antipathy,  or  even  ne- 
^tive  words,  be  sufficient  to  exclude  the  heir  in  respect  of  the  beneficial 
interest  in  real  estate  undisposed  of,  or  the  next  of  kin  in  respect  of 
personalty,  nnless  it  be,  ^either  specifically  or  as  part  of  a  fund,  rftooqi 
actuaUy  and  effectually  devised  away  to  some  one  else,  either  '•  ^ 
directly  or  by  the  same  kind  of  necessary  implication  as  is  in  other  cases 
admitted  to  constitute  an  actual  gift  (c). 

Where  charity  and  general  legacies  are  given  out  of  a  mixed  fund 
made  up  of  the  proceeds  of  realty  directed  to  be  sold  and  pure  personal 
estate,  the  court  will  not  marshal  the  assets  in  favor  of  the  charity  lega- 
cies ;  that  is,  it  will  not  compel  the  general  legatees  to  resort  to  the  pro- 
ceeds of  the  real  estate  and  chattels  real  for  the  payment  of  their  legacies, 
so  as  to  leave  the  pure  personalty  applicable  to  the  payment  of  the  charity 
legacies  ((f).  The  mode  of  administration,  where  legacies  are  given  to 
charity  out  of  a  mixed  fund  so  composed,  is  to  appropriate  the  fund  as  if 
no  legal  objection  existed  as  to  applying  any  part  of  it  to  the  charity 
legacies,  then  holding  so  much  of  the  charity  legacies  to  fail  as  would  in 
that  way  have  to  be  paid  out  of  the  prohibited  fund(e). 

The  several  cases  on  the  subject  of  the  descent  to  the  heir  at  law  of 
real  estate,  directed  by  will  to  be  sold  for  certain  purposes  which  fail  in 
the  whole  or  in  part,  says  Mr.  Cox,  in  his  valuable  note  {f)^  to  CrvLse  v. 
^kyy  which  has  often  been  referred  to  with  approbation  {g)y  seems  to 
depend  upon  this  question,  whether  the  testator  meant  to  give  to  the  pro- 

tlie  ^ninctple  to  the  facta  in  that  case  has  not  operation  (▼.  «up.  vol.  l  p.  474)  to  trustees 

been  approved.       See  the  cases  collected  in  fee,  in  trust  for  a  person  without  any  words 

I^win,  133,  notes  (J),  («),  (g),  and  (A),  et  v.  of  limitation,  as  to  his  interest,  the  ntiid  que 

^fra,  in  this  chapter.  trust    would    take  an  equitable  coextensive 

(a)  RamdaU  v.  Bookey^  2  Yern.  425 ;  S.  C.  with  the  legal  estate  devised  to  the  trustees, 

^nc  Ch.  162 ;  jSndrew  v.  Clarkt  2  Yes.  162 ;  has  been  lately  definitively  settled  in  favor 

Sir  J.  Strange,  Lord  North  v.  Pvrdon^  ib.  495 ;  of  the  cestui  que  trust.    Moore  v.  Cleghom,  be* 

Whakry.  Sheer,  M.os,^SS;  Keltett  y.  Kellett,  fore  Lord  Cottenbain,  xii.  Jur.  591;  before 

Ifiall&B.  543;    there  the  testator  had  ap-  the  M.  R.,  ix.  Jur.  058   (and  see  Knight  v. 

pointed  and  detrieed  his  executors  to  be  re-  &%,  3  Man.  &  Gr.  92,  there  cited), 
sidoaiy  legatees,  yet  the  heir,  who  had   a        (d)  Philanthropic  Society  v.  Kempj  4  Beav. 

legacy,  took  the  surplus;  and  see  other  cases,  581 ;  Sturge  v.  Dinudale^  6  Beav.  402 ;  Mann 

2  Fonbl.  129.  v.  BurUngton,  1  Keen,  235 ;  Prilchard  v.  Ar- 

(h)  See  Bogere  v.  Rogers,  3  P.  W.  193.  bouin,  3  Russ.  406  ;  Giblelt  v.  Hobson,  3  My. 

(c)  As  to  heir,  see  Cook  v.  Duckevfield,  2  &  K.  517. 
Atk.  565,  Lord  Hardwicke:  and  see  int.  aL2        (e)  Lord  Cottenham,  WUliams  v.  Kershaw, 

Vem.  571-2;  1  Ball  &B.  541;  Pickering  v.  cited  1   Keen,   274;  Hobson  v.  Blackburn,  1 

hifi^amford,  3  Yes.  492-3 ;  Wilson  v.  Major,  Keen,  273.    In  Middleton  v.  Spicer,  1  Bro.  201, 

H  Ves.  205.    As  to  next  of  kin,  Clenneu  v.  it  seems  to  have  been  considered  that  the 

lo^heaile,  2  Yes.  Jun.  465;  5.  C.  on  appeal,  purchase  money  of  the  estate,  which  the  tes- 

t^.  644 ;  and  see  Mayor  of  Gloucester  v.  Wood,  tator  had  contracted  to  sell  during  his  life,  was 

3Hare,147ct  v.tn/ra.  Whether  a  declaration,  personal  estate  applicable    to   the  payment 

^t  tbe  next  of  kin  should  not  take,  was  suffi-  of  charity  legacies,  which,  perhaps,  is  the  only 

cieat  as  between  the  executor  and  next  of  kin  case  in  which  a  charity  can  take  an  interest 

appears  to  have  been  undecided;  see  Langham  in  lands  against  the  Mortmain  Act. 
'f'8anford,2  Meriv.  6,  10.  The  question,  whe-        (/)  Published  a.  d.  1793. 
tber,  where  lands  are  devised  by  will  dated  be-        fe)  3  P.  W.  22  j  see  2  Russ.  &  M.  227. 
fee  the  late  WiU  Act,  1  YicL  c.  26,  came  into 
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duce  of  the  real  estate  the  quality  of  personalty  to  all  intents,  or  only 
far  as  respected  the  particular  purposes  of  the  will ;  for  unless  the  testator 
has  sufficiently  declared  his  intention  not  only  that  the  realty  shall  be 
converted  into  personalty  for  the  purposes  of  the  will  (a),  but  further, 
rmnoA-]  ^^^^  ^^^  produce  of  the  real  estate  shall  be  taken  *as  personalty 
*■  -J  whether  such  purposes  take  e£fect  or  not ;  so  much  of  the  real 
estate,  or  the  produce  thereof,  as  is  not  effectually  disposed  of  by  the  will 
at  the  testator's  death,  whether  from  silence  (b)  or  the  inefficacj  of  the 
will  itself,  or  from  subsequent  lapse,  will  result  to  the  heir  (c). 

A  testator  may  convert  his  real  estate  out  and  out  in  one  sense,  that 
is,  for  all  the  purposes  of  his  will,  so  as  to  affect  the  character  of  the 
property,  as  between  the  real  and  personal  representatives  of  persons 
taking  under  the  will  {d) ;  but  that  will  not  prevent  the  heir  from  taking 
any  part  that  is  undisposed  of,  by  way  of  resulting  trust  (e);  and  if  he 
will  pay  off  the  charges  he  may  prevent  a  sale  and  take  the  estate(y): 
a  fortioriy  where  real  and  personal  estate  is  devised  to  trustees^  and  the 
testator  has  only  said  what  is  to  be  done  with  the  personalty,  there  is  a 
resulting  trust  as  to  the  real  estate  for  the  heir  at  law  (g).  Though  the 
testator  may  have  directed  that  the  funds  should  be  united  and  blended, 
so  as  to  form  one  fund  for  the  purposes  of  his  will,  if  those  purposes  fail, 
the  separate  character  of  each,  as  noticed  more  particularly  below,  sur- 
vives, for  the  benefit  of  the  next  of  kin  and  heir  at  law  (A).  Where  no 
object  exists  for  which  a  conversion  of  land  into  money  was  to  be  made, 
the  court  will  not  change  or  vary  the  property  from  that  state  in  which 
it  was  found  at  the  death  (t),  the  next  of  kin  cannot  call  for  a  conversion 
merely  that  they  may  take  the  proceeds  as  personal  estate  (A;);  the  same 
principle  applies  to  personal  estate :  '*  where  the  purpose  fails,"  said 
Lord  Eldon,  ^'  the  intention  fails,  and  the  court  regards  the  testator  as 
not  having  directed  the  conversion"  (/). 

The  general  law,  as  originally  settled  by  the  cases  of  Crusev.  Barley  {m)^ 
rmqoKI  *"^  Ackroyd  V.  Smitkson  (n),  and  explained  by  the  subsequent 
*-  ^  *cases,  is,  that  where  a  testator  creates  from  real  estate  and  personal 
estate  a  mixed  and  general  fund,  and  directs  the  whole  of  that  fund  to 

(a)  The  subject  of  Conversion  generally,  Phillips,  166;  S.  C.  7  Beavan,  540;  Dom. 
will  be  treated  of  in  the  next  section.  Buftnett  v.  Foster ^  see  p.  643 ;  rf  v.  infra, 

(b)  Collin*  V.  Waktman,  2  Ves.  J.  687.  (t)  Crofi  v.  Slef,  4  Ves.  65. 

(c)  Citing  int.  al.  Bandall  v.  Bookey,  Prea  (k)  CkUtyv.  Parker,  2  Ves.  J.  271  ;  CoOrat 
Ch.  162,  and  Jlckroyd  [^^croiW]  v.  Smitfuon,  v.  Wakeman^  ibid.  683;  Maugham  v.  Jlfosm, 
(1    Bro.    503),   stated   from   the  Registrars  1  Ves,  &  B.  410.  2  Russ.  &  M.  229. 

book;  Digby  v.  Legard  (cited  1  Bro.  501,  3  (I)  Ripley  v.  Waterwyrth,  7  Ves.  435j  JiiS 
P.  W.  22),  also  from  the  Registrar's  book:  v.  Cork,  1  Ves.  &  B.  174. 
Ogle  V.  Cook  (cited  1  Bro.  001),  as  the  last  (m)  3  P.  W.  20,  ntpra. 
editors  of  Peere  Williams  have  observed,  (n)  1  Bro.  503.  Before  this  case  was  de- 
appears  from  Collins  v.  IVakemanj  2  Ves.  J.  cided  it  had  lx»en  generally  conj^idered,  evea 
686,  not  to  stand  in  contradiction  to  the  other  by  Lord  Thurlow  himself,  that  if  a  genexal 
cases:  and  see  Tregonwellv.  Sydenham^ 3  Dow.  conversion  were  directed,  and  it  became  ne- 
203,  and  the  other  cases  cited  in  llie  last  cessary  for  Bny  of  the  purposes  of  the  w^ill 
edition  of  P.  W.  that  it  should  be  made,  die  heir  was  excluded: 

(d)  See  Tily  v.  Smithy  1  Col.  440,  441.  and  down  to  the  time  of  Cogan  v.  Stevens^ 

(e)  V.  int.  al.  Hopkinson  v.  EUis^  2  R.  Prop,  after  cited,  the  notion  prevailed,  that  the  next 
&  Conv.  Ca.  431.  of  kin  were  excliKle<l,and  that  the  heir  would 

(/)  NichoUs  V.  Crispy  cited  4  Ves.  65;  this  take,  when  money  was  directed  to  be  laid 

case  is  misreported,  Ambl.  769.  out  in  land,  and  partiRl  interests  only  ia  die 

(g)  Dunnage  v.  While^  1  Jac.  &  W.  585.  land  were  given,  v.  infra, 
(A)  Lord  Coitenham,  Christian  v.  Fosttr^  2 
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be  applied  for  certain  stated  purposes,  as  for  the  payment  of  debts  and 
legacies,  he  does  in  effect  direct  that  the  real  and  personal  estates  \^*hich 
have  been  converted  into  that  fund  shall  answer  the  stated  purposes,  and 
every  of  them  pro  rata^  according  to  their  respective  values  (a).  If  any 
of  those  purposes  fail,  then  the  part  of  the  fund  which  according  to  the 
intention  of  the  testator  would  otherwise  have  been  applicable  to  those 
purposes  is  undisposed  of.  As  far  as  this  part  of  the  fund  has  been  com- 
posed of  real  estate,  the  heir  is  to  have  the  benefit  of  it,  as  so  much  real 
estate  undisposed  of,  whether  the  estate  be  eventually  sold  or  not  (b) ;  and 
as  far  as  this  part  of  the  fund  has  been  composed  of  personal  estate,  it  is 
personal  estate  undisposed  of  for  the  benefit  of  the  next  of  kin  (c).  But 
if  there  are  any  words  of  devise  which  will  embrace  the  surplus,  the 
person  in  whose  favor  it  is  made  may  of  course  claim  the  benefit  of  the 
bequest  (d),  as  will  be  more  particularly  noticed  hereafter. 

Where  money  is  devised  to  be  laid  out  in  land,  the  same  principle 
applies  as  where  land  is  directed  to  be  converted  into  money ;  the  con- 
version will  operate  only  so  far  as  the  will  disposes  of  the  land  into  which 
it  is  to  be  converted ;  so  that  if  the  land  is  devised  for  a  limited  estate 
only,  the  produce  of  the  fund,  or  the  fund  itself,  if  unconverted,  beyond 
the  interest  so  given,  will  result  to  the  testator's  next  of  kin,  unless  it  be 
devised  away  to  some  other  person  («):  it  had  been  considered  r*2n/5-i 
'before  Lord  Cottenham's  time  (/)  that  the  contrary  was  settled  by  I-  J 
the  cases  oi  Fletcher  y.  Chapman{g)  and  Leslie  v.  Duke  of  Devonshire  {h)^ 
and  that  the  heir  would  take.  Lord  Cowper  was  of  opinion  that  when 
money  was  directed  to  be  invested  in  land,  and  no  trusts  of  the  lands 

(a)  So  that  where  there  is  a  conversion,  v.  Chapman,  4  Yes.  542 ;  Adcroyd  v.  SmUhion, 

and  charity  legacies  are  then  given,  they  wiU  1  Bro.  503 ;  AUomey'Gmtral  y.  Wxnehtlwi,  3 

be  considered  as  charged  on  the   personal  Bro.  373;  and  see  on  this  point  Seton  on 

estate  and  proceeds  of  the  real  estate  proper-  Decrees,  130;  MomeyGeneral  v.  Hurst^  2 

tiOKMiely,  and  will  therefore  fail  as  to  that  Cox,  364 ;  and  Eyre  v.  Martdetiy  4  My.  &  Cr. 

proportion  which  would  have  come  out  of  231 ;  and  1  Tamlyn,  Rep.  277 ;  et  v.  nip.  p. 

the  proceeds  of  the  real  estate ;  FHnt  v.  War-  183,  n.  (g). 

rm,  14  Sim.  554 ;  et  v.  tupra,  p.  233,  PAt/on-  (d)  GnffUh  v.  Prven,  1 1  Simons,  202 :  as 

thnpic  Society  v.  Kemp^  4  Beav.  581.  to  what  general  words  will  carry  real  estate, 

(6)  Wl  Y.  Cock,  1  Ves.  &  B.  173.    The  as  against  the  heir  claiming  by  resulting  trust 

eases  are  collected,  Le win  on  Tr.  135,  n.  (6).  or  directly,   see  also  Day  v.  Daverson,   13 

(0  Sir  J.  Leach,  Boberts  v.  WaVcer,  I  Russ.  Simons,  200,  and  Kelldt  v.  KeUett,  3  Dow.  P. 

&  M.  767.    Before  this  case,  which  was  also  C.  248,  there  cited. 

decided  by  Sir  J.  Leach,  it  had  been  eon-  (€)  Cogan  v.  Stephent,  before  Lord  Cotten- 

tended  that  the  debts  and  legacies  should  be  ham,  M.  R.  1835:  the  judgment,  one  of  Lord 

thrown  on  the  personal  estate  only  till  ex-  Cottenham's  ablest  (and  the  argument  of  Mr. 

haaated,  that  being  the  natural  fund  for  their  Pemberton  was  one  of  his  ablest),  is  reported 

payment;  this  is  the  leading  case  for  the  con-  fully  by  Mr.  Lewin,  Append,  vii.  p.  719 ;  the 

tnuy  doctrine,  which  is  stated  in  the  text:  case  is  shortly  reported  1  Beav.  note,  p.  483; 

where  the  real  estate  is  a  tubndiary  fund,  Hereford  v.  JlavenhiU,  1  Beav.  481;  5  Beav. 

there  of  course  it  is  different ;  see  InchiqwnY.  51,  55 ;  the  fund  had  not,  in  either  case,  been 

French,  1  Cox,  1 ;  and  see  PhiUips  v.  PhiRipt,  invested  in   land,  but  that  it  is  presumed 

]  My.  &  K.  659 ;  Johnton  v.  Woods^  2  Beav.  could  make  no  difference. 

413;  Salt  v.  Chattaway,  3  Beav.  579;  Smith  (/)  Powell  on  Devises,  by  Jarman,  ii.  p. 

▼.  Claiton,  infra;  and  Christian  v.  Potter,  74.    Mr.  Jarman,  on  Wills,  i.  554,  is  mistaken 

wmpra:  et  v.  infra,  add.  note,  p.  250.  in  supposing  that  Fletcher  v.  Chapman,  ami 

Id  the  case  of  ChrittianY.  Foster,  tupra,  the  Lord  Redetdale'a  dietitm  were  not  cited ;  they 

Lord  Chancellor  confirmed  the  decree  of  the  were  particularly  observed  upon  by  the  ooun- 

B^faster  of  the  Rolls,  throwing  the  costs  npon  sel  and  the  judge,  see  the  Report,  Lewin, 

the  two  fands  proportionably  (the  heir  at  law  Append.  726-7. 

having  been  declared,  as  against  the  next  of  (g)  3  Bro.  P.  C.  1. 

kin,  to  be  entitled  to  so  much  of  the  fund  as  (A)  2  Bro.  187. 
bad  ariaen  from  real  estate),  following  Howte 
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were  declared,  the  money  should  go  to  the  heir  as  land,  just  as  he  would 
have  given  the  produce  of  the  sale  of  an  estate  directed  to  be  sold  out 
and  out,  where  no  trusts  were  declared,  to  the  executors  (a),  but  which, 
as  will  have  been  seen,  is  not  now  the  law.  However,  Lord  Cottenham 
observed,  in  Cogan  v.  Stephens^  that  if  the  testator  were  simply  to  direct 
an  investment  of  a  sum  of  money  in  land  and  declare  no  trust  of  it,  the 
heir  might  with  some  plausibility  contend  that  the  testator  could  have  had 
no  other  object  than  to  create  or  add  to  his  real  estate,  and  that  it  might 
be  enjoyed  in  that  line  by  whom  that  description  of  property  is  by  law 
inherited ;  so  that  perhaps  this  point  is  not  absolutely  concluded. 

Where  the  interest  of  a  mixed  fund,  consisting  of  the  proceeds  of  real 
and  personal  estate,  is  directed  to  be  accumulated  for  a  space  of  time 
exceeding  the  limits  allowed  by  the  Thellusson  Act  (i),  so  that  the  ac- 
cumulation for  a  portion  of  the  time  is  unlawful  under  the  provisions  of 
that  act  only ;  the  interest  of  the  mixed  fund,  which  accrues  between 
the  end  of  the  21  years  and  the  period  fixed  for  the  termination  of  the 
accumulation,  unless  there  be  some  person  who  would  be  entitled  in  pos- 
session to  the  rent  or  interest  directed  to  be  accumulated  but  for  such 
direction,  will  result  to  the  heir  at  law  and  next  of  kin,  in  the  proportioos 
in  which  the  mixed  fund  is  constituted  of  real  and  of  personal  estate :  the 
statute  does  not  accelerate  the  possession  of  those  who  are  to  take  subject 
to  the  direction  for  accumulation,  and  the  accumulation  of  the  rents  so 
as  to  form  a  money  fund  being  directed  only  for  ^e  purposes  of  the  will, 
the  next  of  kin  cannot  claim  as  against  the  heir(c). 

Where  a  mixed  fund  of  real  and  personal  estate  is  devised  in  trust, 
r*2^Tl  *^^^  ^^  trusts  for  any  reason  become  inoperative  in  the  whole  or 
*-  -i  in  part,  and  the  testator  has  left  neither  next  of  kin  nor  heir,  and 
there  is  no  residuary  gift,  the  trustees  are  trustees  of  the  personal  estate 
for  the  crown  ;  but,  as  was  observed  in  the  former  volume,  the  crown  has 
no  equity  against  the  trustees,  the  legal  owners,  as  regards  the  real  estate, 
and  they  keep  it  themselves  (d). 

A  question  often  arises  in  cases  of  devises  of  real  estate  in  trust  fiv 
sale,  whether  the  title  which  would  otherwise  accrue  to  the  heir  at  law 
by  way  of  resulting  trust  is  not  intercepted  by  reason  of  the  proceeds 
of  the  real  estate  having  the  character  of  personal  estate  so  completely 
impressed  upon  them  as  that  they  shall  pass  under  a  residuary  bequest 
as  personal  estate,  or  even,  in  the  absence  of  any  such  bequest,  that 
they  shall  vest  in  the  executor  or  administrator  in  trust  for  the  next  of 
kin. 

It  is  not  to  be  expected  that,  in  the  case  of  devise  of  real  estate  upon 

(a)  Hay  ford  v.  BenUne^  Amb.  582 ;  S.  C.  2  part  only  which  resulted  to  the  heir  at  law 

Vern.  718;  but  see  Towtdey  y.  BidweUy  6  Yes.  and  next  of  kin  as  had  been  directed  by  the 

198 ;  and  Lord  Cottenhani's  observations  on  Master  of  the  Rolls,  4  My.  k  Cr.  236,  248. 
Lord  Cowper*s  doctrine,  in  Coy  an  v.  Stephent^        (d)  Middleton  v.  iS^ncer,  1  Bra  201,  and  the 

Le win,  725;  and  Lord  Redesdale'SjJf'C/e/afu/  other  cases  cited  14  Sim.  10,  18,  as  to  the 

V.  Shaw,  2  Scho.  Sc  Lef.  545.  first  point;  Burgtu  y.  Wheatt,  1  Eden,  177  ; 

(6)  v.  tupra,  chap.  v.  WaUctr  v.  Dmne,  2  Yes.  J.  185;  Taybr  t. 

(c)  Eyre  v.  Mandeiif  2   Keen,   573-4-5.  Haygarth,  14  Sim.  17,  and  the  other  cases 

The  Lord  Chancellor,  on  appeal,  only  varied  there   referred  to,  as  to  the  second  point; 

the  decree  by  directing  that  the  costs  should  Henchman  y.  jSttomey-Generaly  on  appesl,  3 

be  borue  by  the  general  estate,  not  by  that  My.  &  K.  485,  et  v.  n^.  vol  i.  p.  177, 504. 
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trast  for  sale,  the  testator,  who  supposes,  in  most  cases  at  least,  that  he 
bas  efiectoally  disposed  of  his  entire  property,  and  that  his  dispositions 
Kill  be  effectual,  should  make  such  a  disposition  of  his  real  estate  or  its 
proceeds,  as  that  the  next  of  kin  should  be  able  to  claim  any  portion  of 
it  that  may  lapse,  or  not  be  effectually  disposed  of,  as  against  the  heir  (a) : 
it  is,  however,  of  course  possible  that  such  a  case  should  arise,  and  that 
^thout  the  subject  of  lapse  being  present  tp  the  mind  of  the  testator; 
IlksiSj  if  the  testator  should  direct  expressly,  or  by  necessary  implication, 
that  the  proceeds  of  the  real  estate  should  be  considered  as  having  been 
CDDverted  into  personalty  btfore  (b)  the  time  of  his  death  ;  and  a  fortiori 
if  he  should  direct  that  it  should  be  treated  as  personal  estate  for  every 
pupose,  whether  disposed  of  by  his  will  or  not,  and  whether  as  regards 
legatees  or  next  of  kin  (c) ;  such  a  devise  would  operate  to  give  such 
proceeds  to  the  next  of  kin:  but,  as  they  can  only  claim  such  proceeds 
as  actually  givep,  that  is  as  devisees,  the  direction  would  require  to  be 
very  explicit  (d) :  if,  as  before  observed,  there  be  no  specific  devise,  the 
beir  at  law  can  never  *be  defeated  by  the  next  of  kin  (e) ;  the  r«2381 
mere  intentioo  to  exclude  the  heir  cannot  operate  unless  the  pro-  '-  ^ 
ceeds  be  given  to  some  one  else  (y*).  Of  course,  personal  estate  could 
aerer  have  been  so  converted  by  anticipation  as  to  exclude  the  claim  of 
ample  contract  creditors  (g). 

The  mere  direction  that  the  proceeds  of  the  real  estate  **  shall  be 
deemed  part  of  the  personal  estate,"  or  ^' shall  be  a  fund  of  personal 
and  not  of  real  estate,"  is  not  sufficient  to  give  the  surplus  to  the  next 
of  km  (A),  nor  will  9  reference  to  a  mixed  fund,  composed  of  personal 
estate  and  the  proceeds  of  real  estate  directed  to  be  sold  at  a  specified 
period  after  the  testator's  death,  by  the  name  of  "  personal  estate,"  be 
sufficient  to  show  that  the  entire  fund  is  to  be  treated  for  all  purposes  as 
personal  estate  (f) ;  and  any  purpose^  however  limited,  as  payment  of 
costs,  apparent  upon  the  face  of  the  will,  with  reference  to  which  the 
conversion  might  have  been  directed,  is  conclusive  against  the  next  of 
bio  {k).  In  a  very  late  case,  the  testatrix  declared  that  her  trustees 
flboQld  stand  possessed  of  the  proceeds  to  arise  from  the  sale  of  real  estate 
as  a  fund  of  personal  and  not  real  estate,  adding,  '*  for  which  purpose  I 
decli^  that  such  proceeds  or  any  part  thereof  shall  not  in  any  event 
Ispse  or  result  for  the  benefit  of  my  heir  at  law ;"  the  testatrix  then  di- 
vected  the  payment  of  the  legacies  after  mentioned  out  of  such  proceeds; 

(a)  See  2  Rues.  &  M.  236.  Jaaop  v.  WaUon,  1  My.  &  K.  665;  Cogan  v. 

[b)  Sobinsou  v.  Taylor,  2  Bco.  589 ;  1  Yes.    SUphmt,  before  Sir  C.  Pepya,  M.  IL,  Lewin, 
J.  44;  6  Hare,  148.  Append.  724. 

(0  DicL  Lord  Langdale,  Joknmm  y.  Woods,  (/)  See  6  Hare,  152,  and  mpra. 

2  Beav.  413.    In  the  case  itself,  the  conver-  (g)  Seauclerk  r.  Mead,  2  Atk.  170. 

■km  was  to  have  taken  place  12  months  af)er  (A)  This  is  now  established  by  the  concur* 

tbe  testator's  death;  the  heir  at  lavtr  had  the  rent  opinions  of  Lord  Cottenham,  Jy>rd  Lang* 

benefit  of  so  much  of  the  residue  of  the  mixed  dale,  and  Sir  J.  Wigram,  against  Sir  J.  Leach's 

fund  as  had  arisen  from  real  estate.  decision  in  PhUHps  v.  PkiU^t,  tupra,  see  6 

(tf)  In  PhiUipM  V.  Pmipt,  1  M.  &  K.  649,  Hare,  150-1 ;  and  of  the  Vice-Chance llor  of 

Sir  J.  Leach  considered  that  the  proceeds  of  England  in  FHrU  ▼.  Warrtn,  and  of  the  Vioe- 

the  realty  bad  been  so  given ;  but  v.  infra.  Chancellor  Knight  Bruce  in  Gordon  v.  Jthm" 

u  (0  this  case.  son,  cited  ibid,  1 51. 

(e)  Maugham  v.  Mason,  1  Yes.  &  B.  410 ;  (i)  Johnson  v.  Woods,  2  Beav.  414; 

Coffiai  v.  Wakeman,  2  Yes.  J.  683,  approved  (A)  BUr.  Cock,  1  Yes.  &  R  173 ;  6  Hare, 

bf  Sir  J.  Wigram,  6  Hare,   160 ;  CkUty  v.  148. 
Parker,  2  Yes.  ip,  271;  2  Buss.  &  M.  229; 
VOL.  U, — 19 
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and  as  to  the  residue  of  her  estate  and  effects,  she  directed  her  trustees 
to  apply  the  same  to  such  persons  as  she  should  by  codicil  appoint.  She 
made  no  codicil.  Sir  James  Wigram  decided  that  the  heir  at  law  took 
the  surplus :  'Hhe  next  of  kin,"  he  said,  *^  could  no  more  take  it  by  way 
of  devise  than  the  heir;  the  testatrix  had  intended  to  give  it  away  from 
both :  therefore,  in  the  absence  of  any  disposition,  it  must  devolve  ac- 
cording to  the  rule  of  law  (a)." 

Lord  Thurlow  seems  to  have  been  of  opinion  that  the  personal  repre- 
sentatives could  not  get  at  that  which  was  not  personal  estate  at  the 
death  of  the  testator,  excepting  by  express  words  (6);  but  this  seems  to 
P^ooQ-i  *be  carrying  the  rule  in  favor  of  the  heir  at  law  rather  too  far:  if 
^  ^  there  be  what,  upon  the  whole  will,  is  to  be  construed  as  a  gift 
by  necessary  implication,  there  seems  to  be  no  reason  for  not  applying  to 
such  a  case  the  ordinary  rules  of  construction  ;  '*  when  the  meaning  of 
a  will  is  ascertained  by  construction,  it  is  the  same  as  if  it  were  distinctly 
expressed"  (c). 

The  question,  however,  has  most  frequently  arisen  between  the  resi- 
duary legatee  and  the  heir  (d). 

Lord  Eldon,  on  review  of  the  authorities  (e),  (1803),  in  reference  to 
an  analogous  point  (y),  said,  **  The  only  cases  in  which  the  surplus  of 
money,  the  produce  of  an  estate  converted  by  the  will,  has  been  held  to 
pass,  are  those  that  have  been  cited  at  the  bar  and  cases  like  them, 
where  the  instrument,  executed  in  the  presence  of  three  witnesses,  has 
itself  treated  the  surplus  as  comprehended  in  the  description  under  the 
words  *  my  personal  estate  ;'  and  the  court  has  collected  from  the  whole 
will,  duly  attested,  an  intention  to  give  the  property,  which  was  surplus 
after  payment  of  the  debts  and  legacies  arising  from  real  estate — to  give 
his  real  interest  in  that  property  and  surplus,  in  terms  primd  facie  de- 
scriptive of  personal  property  only,  but  which,  upon  the  whole  taken 
together,  the  court  adjudged  to  be,  according  to  the  meaning  of  the 
testator,  calculated  and  intended  to  pass  such  surplus  ;  the  cases  are  Dot 
carried  farther  than  that ;  and  I  am  not  at  liberty,"  said  his  lordship,  ^*to 
extend  the  doctrine  without  an  authority  for  it"  (g). 

The  cases  of  Mallabar  v.  Mallabar^  and  Durour  v.  Motteux  (A),  were 

(a)  Fitch  V.   Weber^  xii.  Jur.  646,  6  Hare,  question   was  whether  the  snrplus  was  ao 

153-4.  However,  the  Vice-chancellor  guard-  converted  as  to  pass  by  an  unattested  codicil 

ed  against  his  being  supposed  to  entertain  an  (a  question  much  discussed  in  Habergham  t. 

opinion  that  the  next  of*  kin  can  never  take  Vinrentj  2  Ves.  J.,  204,  but    which  the  late 

l^  implication,  ibid.;  see  add.  note,  No.  8,  "Will  Act  has  put  an  end  to);  the  qaesina 

p.  250.  is,  said  Lord  Eldon,  which  it  was  in  his  life* 

(6)  In  Bobinmm  v.  Taylor ,  2  Bro.  589.  time  and  at  his  death,  and  by  what  instra- 

(c)  Sir  W.  Grant,  Walton  v.  Waltorit  14  inent  he  could  have  disposed  of  it  in  his  life- 
Yes.  321 ;  Durour  v.  Motteux,  infra ;  and  see  time,  8  Yes.  ubi  sup. 

6  Hare,  147,  154,  and  2  Beav.  413.  (g)  This  dictum  called  forth  some  observa- 

(d)  A  further  question  may  arise  between  tious  from  Sir  W.  Grant,  in  Hooper  v.  Good- 
the  legatees  of  a  particular  residue  and  the  irin,  18  Yes.  166 ;  and  see  Sir  S.  Romilly's 
legatees  of  the  general  residue;  each  case,  of  argument,  ibid.  p.  163;  but  the  new  Wills 
course,  must  depend  upon  its  particular  cir-  Act  has  rendered  the  point  to  which  Sir  W. 
cum  stances  in  this  Respect — see  Matter  v.  Grant  referred  immaterial  for  the  future. 
Laprimavdaye,  2  Coll.  445.  (i!^)  The  case  of  MaUabar  v.  MaUabar,  as 

(e)  Mallabar  v.  MdUahar^  and  Durour  ▼.  Sir  J.  Leach  observes,  in  PhiUipt  v.  PAttfgM, 
Motteux,  after  stated,  were  cited  int.  al  1  My.  &  K.  660,  was  not  a  case  of  lapsed  le- 

(/)  Shiddon  v.  Goodrich,  8  Yes.  495.    The    gacy  (where  the  original  intentioii  is  defest* 
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*coDsidered  until  lately  the  leading  cases  in  questions  as  to  the 
produce  of  real  estate  between  the  heir  at  law  and  the  residuary 
legatees  of  the  personal  estate.  In  those  cases,  at  least  in  Durour  v. 
MotteuXf  the  court  was  of  opinion  that  upon  the  construction  of  the  will 
the  real  estate  was  converted  into  personalty  for  all  the  purposes  of  the 
willy  and  therefore  for  the  purposes  of  the  residuary  bequest ;  nor  perhaps 
has  Durour  v.  Motteux  been  impeached  so  far  as  it  established  this  pro- 
position, that  although  the  testator  does  not  in  express  terms  state  that 
the  produce  of  his  real  estate  shall  for  all  purposes  have  the  same  quality 
as  if  it  had  been  part  of  his  personal  estate  at  his  death,  yet  such  inten- 
tion may  be  collected  from  the  general  tenor  of  the  will ;  and  in  such 
case  the  heir  will  not  be  entitled  to  any  portion  of  a  lapsed  or  failing 
legacy  as  against  a  residuary  legatee  (a). 

ed);  the  sole  question  was  whether  the  tes-  was  before  PkilHpt  y,  PhiUip$y  mpra^  came 
taior  intended  to  comprise  the  proceeds  of  before  him),  and,  as  those  cases,  when  ex* 
the  sale  of  his  real  estate  in  the  residuary  amined,  did  not  necessarily  govern  the  case 
gift ;  he  had  directed  his  debts  and  legacies,  of  jSmphUtt  v.  Parke^  it  ought  to  stand  upon 
and  amongst  the  rest  a  legacy  of  500^  to  his  the  general  doctrine.  The  question  was, 
heir,  to  be  paid  out  of  the  proceeds :  on  the  who  was  entitled  to  a  lapsed  legacy  payable 
inference  to  be  derived  from  the  general  out  of  the  proceeds  of  real  estate  directed  to 
eoope  of  the  will,  fortified  by  the  gift  of  the  be  converted  :  each  of  the  learned  judges  in 
legacy  to  the  heir  (but  which  alone  will  not  that  case  seems  to  have  thought  that  if,  after 
exclude  the  heir  in  a  case  of  lapse,  v.  si^ra,  directing  the  sale  of  her  real  estate,  and  that 
p.  232),  the  court  held  that  the  surplus  pro-  the  moneys  to  arise  by  such  sale  should  form 
ceeds  did  pass  to  the  residuary  legatee  (see  part  of  fur  pertonal  estate,  the  testatrix  had 
1  My.  &  K.  660,  PkUlipe  v.  PhUHpi) ;  Sir  J.  then  simply  given  the  residue  of  herperhondt 
Leach,  in  the  same  case,  comments  upon  the  eUate  to  the  legatee,  it  must  have  been  taken 
case  of  Iharour  v.  Motteux,  as  corrected  from  that  she  was  devising  the  proceeds  of  the 
the  Registrar's  book,  1  Sim.  8c  S.  292,  n.  It  real  estate  under  the  name  of  personal  estate, 
is  to  be  observed  that  Sir  J.  Leach,  in  refer-  and  that  the  lapsed  legacy  therefore  would 
ring  to  his  own  previous  decision  in  Amphldt  have  passed  ;  but  she  included  in  the  resi- 
V.  Parktj  does  not  advert  to  his  opinion  upon  duary  bequest  nomincUim  the  moneys  to  arise 
the  words  of  the  residuary  clause  noticed  by  the  sale  of  the  real  estate,  and  one  of  the 
above,  which,  bat  for  Durour  v.  Motteux,  purposes  for  which  such  sale  was  directed 
would  have  led  him  to  decide  differently,  see  having  failed,  the  money  directed  to  be  raised 
1  My,  &  K.  662.  to  answer  such  purpose  could  not  be  oonsi- 
(a)  See  PkUUps  t.  PkUKps,  1  My.  &  K.  dered  as  included  in  such  residue,  it  was 
669,  diet,  of  Sir  J.  Leach.  In  the  following  therefore  on  the  face  of  the  will,  independent 
cases,  the  court  held  that  there  was  a  conver*  of  authority,  undisposed  of.  Lord  Brougham 
skm  out  and  out,  so  as  to  give  the  lapsed  did  not  consider  himself  fettered  in  his  con- 
portions  of  the  proceeds  to  the  residuary  lega-  struction  of  this  particular  will  by  thepreced- 
tee  to  the  exclusion  of  the  heir ;  Kennell  v.  ing  cases,  he  therefore  put  the  construction 
Jibboii,  4  Yes.  802,  809,  which,  according  to  upon  the  will  which,  but  for  those  cases.  Sir 
Lord  Brougham's  views,  was  founded  on  J.  Leach  would  have  put  upon  it  (see 
Durour  ▼.  Jfotteuz  (see  below  in  this  note),  1  Sim.  p.  279).  The  difference  between 
and  therefore  not  to  be  considered  as  a  bind-  Lord  Brougham  and  Sir  J.  Leach  was,  whe- 
ing  authority;  Brown  v.  Bigg,  7  Yes.  279;  ther  the  point  of  construction  was  an  open 
Gnm  V.  Jadaon,  5  Russ.  35,  affirmed  2  Russ.  question ;  Lord  Brougham  thought  that  as 
&  M.  238,  by  Lord  Lyndhurst  (after  Lord  regards  that  particular  case  it  was,  Sir  J. 
Broogham's  reversal  of  Jmphktt  v.  Parke,  Leach  that  it  was  not;  an  appeal  to  the 
«yra),  on  the  principle  laid  down  by  Lord  House  of  Lords  was  presented,  but  it  was 
lurdwicke  in  Durour  y.  Motteux,  ib.  246,  and  compromised  (see  Phillipe  v.  PhUlipe,  1  My. 
piobably  Lord  Brougham  would,  under  the  ^  K.  653,  660).  In  Salt  v.  Chattaway,  3 
ciicnnistances,  have  decided  the  same  way.  Beav.  579  (1841),  Lord  Langdale  followed 
AmphleU  v.  Parke,  before  Sir  J.  Leach,  1  Durour  v.  Motteux,  and  Gretn  v.  Jackson,  in 
Sim.  279,  and  4  Russ.  75,  was  reversed  by  favor  of  the  residuary  legatee.  In  Yates  v. 
Lord  Brougham,  2  Russ,  Sc  M.  221,  on  the  Compton,  2  P.  W.  308  (rather  a  strong  case), 
ground  that,  as  tlie  decision  of  Sir  J.  Leach  A.  devised  an  estate  to  his  executors  to  sell, 
was  founded,  against  his  oum  opinion,  on  the  and  with  the  proceeds  and  the  surplus  of 
cases  of  MaUabar  v.  MaUabar,  Forrest.  78,  his  personal  estate  to  purchase  an  annuity 
and   Durour  v.  Motteux^   1  Yes.  320  (this  for  the  life  of  Jane  Styles,  which  he  disposed 
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*Where  even  the  real  estate  is  converted  for  all  the  purposes  of 
the  will,  a  question  may  arise  whether  the  residuary  clause  is  suck 
as  will  carry  it.  The  word  *' residue,''  in  its  largest  and  general 
sense,  comprehends  whatever,  in  the  events  which  happen,  turns  oat  to 
be  undisposed  of;  which  is  founded  upon  this — not  that  it  effects  in 
specie  what  the  testator  intended,  but  because  the  testator  is  supposed  to 

E*ve  it  away  from  the  residuary  legatee  only  for  the  sake  of  the  particn* 
r  legatee ;  so  that  upon  failure  of  the  particular  intent  the  court  gives 
efiect  to  the  general  intent  (a),  and  therefore  a  lapsed  legacy  will  pass 
under  a  general  residuary  gift  (b).  But  if  it  appears  that  the  word  *<re* 
sidue"  is  used  in  a  more  restricted  sense,  in  that  restricted  sense  the 
court  is  bound  to  construe  it  (c). 

If  a  portion  of  the  residue  itself  lapses  or  becomes  undisposed  of,  it 
will  go  to  the  heir  at  law  or  next  of  kin,  according;  to  the  nature  of  the 
))roperty,  unless  there  be  a  gift  of  it,  express  or  implied,  to  some  one 
else  (cf). 

According  to  the  authorities,  it  is  not  sufficient  to  eive  a  title  to  the 
residuary  legatees  any  more  than  to  next  of  kin  (e),  if  the  testator  merely 
directs  that  the  moneys  to  be  produced  by  the  sale  of  his  real  estate  shaU 
be  considered  and  taken  as  part  of  his  personal  estate ;  and,  if  he  directs 
the  application  of  such  mixed  fund  for  particular  purposes,  the  surplus 
of  the  mixed  fund — if  any  such  should  arise  by  lapse  or  otherwise^ 
must  be  given  to  the  claimant,  or  he  cannot  take.  If  the  testator  directs 
r^QAoi  ^^^^  ^^^  ^f  ^^^  moneys  to  arise  from  such  sale^  and  all  *other  his 
*-  -'  personal  estate,  certain  legacies  shall  be  paid,  and  then  the  resi- 
due of  the  personal  estate,  and  of  the  moneys  arising  from  the  real  estate, 
are  given  to  other  persons,  that  does  not  necessarily  imply  that  a  lapsed 
legacy,  payable  out  of  the  mixed  fund,  shall  go  to  such  persons — ^for  the 

of  putljT  to  her  children,  and  gnve  the  residne  special  cireumwanciw,  fiom  MoOabmr  r.  iU- 

€f  his  personal  estate  to  Jane  Stylesi  and  fa^or,  f6.  208. 

appointed  other  persons   ezecators.     Jane  (a)  Cambridgn  y.  JZoiic,  8  Yes.  25 ;  Loid 

Styles  died  three  months  after  die  decease  Cottenham,  in  JBosmh  y,  Jppi^brd^aa  appea^ 

of  the  testator.    Lord  King  compelled  the  5  My.  &  Gr.  62 ;  and  see  HmmUm  t.  Bmor 

beir  at  law  to  join  in  the  sale ;  and  thoqgh  far,  beftnre  V.  C.  K.  Bmoe,  zii.  Jar.  618. 

only  a  part  of  the  proceeds  were  then  re-  (6)  Xcofa  v.  iMffHon,2MeriT.  366;  •iefaff 

<|iiired  to  answer  the  purposes  of  the  will,  he  t.  PAq^ps,  9  Bli.  N.  S.  430 ;  and  see  Oimmsg' 

gave  the  whole  that  mif^t  rerasin  and  the  ham  y.  Murrwf^  on  appeal,  xiL  Jurist,  547. 

intermediate  rents  to  the  representatives  of  Under  the  25th  section  of  the  statute  i  Tiet 

Jane  Styles,  probably  as  re^uary  legatee :  o«  26,  a  residoary  gift  of  a  mixed  iiind,  ooa* 

it  was  possible  that,  if  the  sale  had  taken  sisting  of  the  proceeds  of  real  and  penoatl 

place  immediately  on  the  testator's  death,  the  estate,  would  pass  a  lapsed  legacy  given  oat 

wkok  might  have  been  wanted  to  purchase  of  such  mixed  fund,  and  so  no  doobt  wonid 

the  annuity.    In  Gibbt  v.  Mmmmy,  3  Yes.  &  a  residnaiy  gift  of  personal  eatete,  if  the  will 

B.  294,  296,  before  Sir  W.  Grant,  one  of  i>r  all  the  purposes  of  the  will  has  converted 

die  questions  was  as  to  who  was  entitled  to  the  real  estate  into  personal,  though  the  words 

a  legacy  to  a  charity,  given  out  of  the  pro-  of  the  clause  are  "  shall  be  inoluded  in  ths 

eeeds  of  the  real  estate,  which  was  void  residuary  dlnast^  if  any." 

«nder  the  Statute  of  Mortmain ;  Sir  William  (c)  Vioe-Cbancellor  Wigrsm,  Grvnit  v.  Ptf 

Gnnt  there  said  it  was  dear  that  it  would  Iwee,  5  Hare,  252 ;  and  see  £amtm  v.  J^f^ 

Ci»  to  the  heir,  and  not  to  die  next  of  kin  or  JMt,  5  My.  k  Cr.  62. 

the  residuary  legatee ;  but  the  report  is  not  (d)  Etitum  v.  Jppkfordj  ubi  aup. ;  Da^d  v. 

ihllon  this  point.    In  Wihm  v.  Afofor,  11  JJoyd^  4  Beavan,   231,   and   £Sfcrymshr  v. 

Tee.  205,  the  same  very  aUe  judge  decided,  NarthcoU,  1  Swanst  570,  both  spedal  oasss; 

iqion  the  context  of  the  will,  that  the  word  the  earlier  authorities  are  referxed  to  in  tboss 

**  effects"  in  the  residuary  clause  would  not  cases, 

cany  the  portion  of  a  converted  ftmd  which  («}  Y.  sifM^  p.  236. 
was  undisposed  of,  distinguishing  it,  on  the 
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residue  given  is  after  the  payment  of  the  legacy  (a):  though  under  a 
residuary  gift  of  personal  estate  generally,  after  such  a  direction  for  con- 
version and  amalgamation,  the  mixed  fund  may  pass,  subject  only  to 
the  charges  which  are  or  may  in  event  become  actually  payable  out  <^ 

it  [by 

If  the  intention  of  a  testator  is,  to  convert  real  estate  into  personal 
fer  all  the  purposes  of  the  will,  and  some  only  of  such  purposes  should 
fail,  and  in  consequence  of  such  failure  part  of  the  proceeds  should  re? 
suit  to  the  heir,  as  a  general  rule,  what  he  so  takes  will  vest  in  him  as 
personal  estate,  and  be  so  considered  in  a  question  between  his  real  and 
personal  representatives  (c).  Sir  John  Leach,  in  the  case  of  Smith  y. 
Claxtafi,  has  so  clearly  expounded  the  doctrine  on  this  subject,  as  well 
as  in  regard  to  other  points  which  have  been  adverted  to  in  this  section, 
that  it  may  be  useful  to  set  forth  the  main  portion  of  his  judgment, 
though  at  the  expense  of  some  repetition. 

<< Where,"  said  that  very  able  Judge,  ^^the  testator  directs. his  real 
estate  to  be  sold,  and  the  produce  to  be  applied  to  particular  purposes, 
and  those  purposes  partially  fail,  the  heir  at  law  is 'entitled  to  that  part 
of  the  produce  which  in  the  events  is  thus  undisposed  of.  The  heir  at 
law  is  entitled  to  it,  because  the  real  estate  was  land  at  the  devisor'^ 
death ;  and  this  part  of  the  produce  is  an  interest  in  that  land  not  eflec^ 
tually  devised,  and  which  therefore  descends  to  the  heir.  It  is  for  thiis 
reason  that  the  produce  of  an  estate  which  the  devisor  directs  to  be  sold, 
can  never  be  strictly  part  of  his  general  personal  estate.  If  a  devisor 
directs  such  produce  to  be  paid  to  his  executors,  and  applied  as  part  of 
his  personal  estate,  the  executors  take  it  as  devisees.  Every  person 
taking  an  interest  in  the  produce  of  land  directed  to  be  sold,  is  in  truth 
a  devisee  and  not  a  legatee." 

''A  devisor  may  give  to  his  devisee  either  land  or  the  price  of  land  at 
his  pleasure,  and  the  devisee  must  receive  it  in  the  quality  in  which  it 
is  given,  and  cannot  intercept  the  purpose  of  the  devisor  ((/).  If  it  be 
the  purpose  of  the  testator  to  give  land  to  the  devisee,  the  land  will  de- 
scend to  his  heir ;  if  it  be  the  purpose  of  the  devisor  to  give  *the  rcoAOi 
price  of  land  to  the  devisee,  it  will,  like  other  money,  be  part  of '-  ^ 
his  personal  estate.  Under  every  will,  when  the  question  is  whether  the 
devisee,  or  the  heir  failing  the  devisee,  takes  an  interest  in  land  as  land 
or  money,  the  true  inquiry  is  whether  the  devisor  has  expressed  a  pur- 
pose that,  in  the  events  which  have  happened,  the  land  shall  be  con- 
verted into  money.  Where  a  devisor  directs  his  land  to  be  sold,  and  the 
produce  divided  between  A.  and  B.,  the  obvious  purpose  of  the  testator 
is  that  there  shall  be  a  sale  for  the  convenience  of  division,  and  A.  and 
B.  take  their  several  interests  as  money,  not  land.  So  if  A.  dies  in  the 
lifetime  of  the  devisor,  and  the  heir  stands  in  his  place,  the  purpose  of 
the  devisor — ^that  there  diall  be  a  sale  for  the  convenience  of  division — 
still  applies  to  the  case,  and  the  heir  will  take  the  share  of  A.  as  A. 
would  have  taken  it — as  money  and  not  land :  but  in  the  case  put,  let 

(a)  JmpkUU  ▼.  Parke,  tvpra^  note  (a),  p.  v.  Pabner^  1  Meriv.  296 ;  Dixon  v.  DaiMon,  2 
240 ;  eee  additionml  note,  No.  2.  Sim.  &  St.  S40 :  tupra,  p.  230,  n.  (c/) ;  and  see 

(b)  Ibid.  ▼.  Mprt^  p.  240,  note.  Smith  v.  ClaxUm^  infra. 

(c)  Wn^v.Wr%e^,l^\ea^^^,M^  {d)  See  JMhiry  y.  Polimr,  I  Maiw.  296. 
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it  be  supposed  that  A.  and  B.  both  die  in  the  lifetime  of  the  devisor,  and 
the  vhole  interest  in  the  land  descends  to  the  heir,  the  question  would 
then  be — whether  the  devisor  can  be  considered  as  having  expressed 
any  purpose  of  sale  applicable  to  that  event,  so  as  to  give  the  interest  of 
the  heir  the  quality  of  money;  the  obvious  purpose  of  the  devisor  being 
that  there  should  be  a  sale  for  the  convenience  of  division  between  his 
devisees,  that  purpose  could  have  no  application  to  a  case  in  which  the 
devise  wholly  failed,  and  the  heir  would  therefore  take  the  whole  interest 
as  land"  (a). 

The  resulting  trust  in  favor  of  the  heir  or  next  of  kin,  may  be  repelled 
by  parol,  that  is  extrinsic,  Evidence ;  but  as  to  some  of  the  points  we 
have  been  considering  extrinsic  evidence  cannot  be  received.  It  has 
been  observed  in  the  former  volume  (6),  that  no  evidence  can  be  received 
as  against  a  positive  rule  of  construction  of  a  written  instrument,  there- 
fore no  evidence  can  be  received  to  show  that  a  person  was  not  intended 
to  be  a  trustee,  when  by  the  terms  of  the  instrument  he  is  expressly  or 
by  construction  of  law  conclusively  made  a  trustee.  As  an  illustration; 
if  upon  the  face  of  the  instrument  the  property  is  vested  in  the  donee, 
upon  certain  trusts  or  for  certain  purposes,  which  if  they  should  be  car- 
ried out  would  exhaust  the  whole  of  the  property  (and  the  insertion  of  a 
residuary  clause  which  becomes  inoperative  by  the  legatee  dying  in  the 
testator's  lifetime  is  an  example  of  such  a  case(c)),  the  entire  property 
r*2441  ^°  ^"^^  ^^^^  '^  *impressed  with  a  trust  (<f) ;  a  surplus  undisposed 
^  -'of  can  only  arise  by  reason  of  the  failure  of  some  of  the  trusts ; 
and  so  far  from  there  being  any  presumption  that  the  trustee  should  in 
that  case  take  benelScially,  the  inference  is  plainly  to  the  contrary(e), 
and  by  construction  of  law  the  donee  is  conclusively  fixed  with  tbe  cha- 
racter of  trustee :  no  parol  or  extrinsic  evidence  can  be  admitted  in  such 
a  case.  So  where  the  character  of  trustee  was  given  expressly  (y*),  or 
conclusively  upon  the  construction  (^),  by  the  will  to  the  person  who  was 
constituted  executor,  parol  evidence  of  an  intention  that  the  executor 
should  take  the  surplus  beneficially  was  never  admitted  (A).     In  these 

(a)  Sir  John  Leach.  SMA  y.  ClaxUm,  4  (;)    Dean  v.  Dahaa,  2  Bro.  635;  ClenmU 

Mad.  492-3 ;  and  accordingly  in  that  case  one  ▼.  Lnothwaiie^  2  Yes.  J.  473  ;  WhiU  v.  Eoam, 

portion  of  the  property  was  held  to  have  de*  2  Yes.  J.  22. 

Bcended  to  the  heir,  as  land,  and  another  por-  (h)  Sir  W.  Grant,  WaUon  v.   WaiUm,  14 

tion  as  money ;  and  it  went  to  bis  represent-  Yes.  322 ;  but  where  the  character  of  trustee 

atives  respectively  accordingly.  arose  only  by  reason  of  tbe  circumstances 

(6)  Yol.  i.  pp.  566<-7.  which  afforded  a  presumption  of  trust,  as 

(c)  Btfutet  V.  Batchtlor^  3  Brown,  p.  30;  from  a  legacy  being  given  to  the  executor 
NichoUi  V.  Crisp,  Ambl.  769.  Lord  Hard-  generally,  not  expressly  for  his  care  and 
wicke  seems  to  treat  an  imperfect  residuary  trouble  (see  2  Yes.  J.  22),  or  from  expres- 
dause  only  in  the  light  of  a  presumption,  sions  in  the  will  importing,  primA  /one,  that 
Bishop  of  Cloynt  v.  Youngty  2  Yes.  98,  but  he  was  to  be  trustee,  as  that  he  should  keep 
see  p.  99 ;  and  see  Nourse  v.  Finek,  I  Yes.  J.  proper  accounts  (5  Mad.  60) ;  or  from  one 
344,  and  Mence  v.  Mtnce,  18  Yes.  351.  or  nwre  of  several  executors  being  made  trust* 

(d)  See  Dawson  v.  Clarht,  before  Lord  ees  so  as  to  raise  the  presumptioQ  against 
Eldon,  on  appeal,  18  Yes.  255  j  ElUsy.  SeWy,  all  (10  Yes.  77);  there  evidence  might  be 
1  My.  &  Cr.  297.  given  by  the  executor  against  whom  the  pre- 

ie)  See  18  Yes.  254,  as  regards  an  executor,  sumption  arose  that  he  was  intended  to  take 

/)  See Langkam  v.  Sandford,  on  appeal,  2  beneficially;  CUmntU  y.  LnaihwaiU,  2  Yes.  J. 

Meriv.  17;   Gladding  v.  Yapp^  5  Mad.  59;  474,  649;  liwigAam  v.&nij^ord,  17  Yes.449; 

that  is  of  the  entire  property,  not  of  part  only,  S.  C.  on  appeal,  2  Meriv.  14,  17,  20  ;  Glad' 

Pratt  v.  Sladdmt  14  Yes.  198,  Sir  W.  Grant  ding  ▼.  Yapp,  5  Mad.  59;  (Hdmam  ¥.  SbUr, 
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cases,  evidence  could  not  be  admitted  without  contradicting  or  at  least 
addmg  to  the  instrument,  that  is,  giving  a  beneficial  interest  where  upon 
the  coDStruction  of  law  a  fiduciary  interest  only  was  conferred  by  the 
iostrument,  which  would  have  been  contrary  to  one  of  the  established 
rules  of  construction  (a).  But  where,  the  instrument  being  silent  on  the 
subject,  the  law  gives  the  beneficial  undisposed  of  surplus  to  the  donor 
or  his  representatives ;  as  this  is  only  upon  a  presumption  that  the  donor 
did  not  intend  to  pass  such  beneficial  interest  to  the  donee,  the  general 
role  applies  that  such  presumption  may  be  rebutted  by  evidence  of  the 
intention  of  the  maker  (6)  at  the  time  the  instrument  was  executed  (c). 
Such  evidence  does  not  ^contradict  the  apparent  meaning  of  the  r^n^^-i 
instrument — it  only  gives  to  it  an  operation  which  but  for  the  ^  -' 
legal  presumption  the  instrument  itself  would  effect — for  it  is  assumed 
that  upon  the  face  of  the  instrument  the  whole  of  the  donor's  interest  has 
passed  to  the  donee ;  the  beneficial  interest  is  taken  out  of  him  again,  to 
the  extent  of  the  unapplied  surplus,  by  the  effect  of  the  presumption ;  the 
evidence  is  applied  to  prevent  the  property  being  taken  from  him  by  the 
sole  operation  of  this  presumption.  Even  in  the  case  of  a  devise  of  land 
for  a  particular  purpose,  it  has  been  considered  that  if  the  implication 
contended  for,  namely,  that  the  devisee  was  a  trustee  only,  be  raised  for 
the  heir  on  the  words  of  the  will ;  yet  the  devisee  will  be  let  in  to  give 
parol  evidence  of  the  actual  intention  in  his  favor :  a  fortiori  evidence 
may  be  let  in  as  regards  a  bequest  of  personal  estate  ((2).  It  maybe 
observed  that  the  exclusion  of  one  executor  from  taking  the  residue  be- 
neficially by  the  character  of  trustee  being  fixed  upon  him,  primd  facie 
excluded  his  co-executor ;  but  as  it  was  on  presumption  only  as  regards 
him,  evidence  of  intention  in  his  favor  might  be  given  {e) :  the  stat. 
1  Will.  IV.  c.  40  requires  that  the  intention  that  the  executor  should 
take  beneficially  should  appear  upon  the  will  itself;  parol  evidence  can- 
not now  be  admitted  (/). 

Where  the  next  of  kin  or  the  residuary  legatees  claim  a  legacy  by 
reason  of  its  having  been  given  for  an  illicit  purpose,  and  the  terms  of 

3  Sim.  95.    The  act  of  1  WilJ.  IV.  c  40,  has,  2  P.  W.  214 ;  2  Ves.  99.    But  as  regards  de- 

fi)r  the  most  part,  superseded  all  such  ques-  clarations   of  a   testator,  though  they  must 

tions  for  the  future,  but  the  cases  are  material  have  reference  to  his  intention  at  the  time  of 

to  illoatrate  the  principle  as  to  the  admission  making  his  will,  they  need  not  be  ootem- 

of  parol  CTidenoe.     As  Mr.  Hill  has  observed,  poraneous;  Lord  Alvanley,  C2enfi€22  v.  Lew- 

P>  87,  note;  the  act  does  not  apply  to  cases  thwatte^  2  Ves.  J.  473. 

where  there  is  an  exprtn  disposition  of  per-         ((/)  North  v.  Crompton^  cited  in  Lord  Gaxnt- 

xxnl  property,  upon  trust  or  otherwise,  to  a  borough  v.  Lady  Ganuborongk,  2  Vem.  252, 

penon  who  is  appointed  executor.  cited  also  by  Sir  William  Grant,  without  dis- 

(a)   Supra,  vol.  i.  p.  555.    The  case  of  approbation,  14  Ves.  323;    Lake  v.  Lake^  1 

Bnten  v.  Sle&ryn,  n^a,  vol.  i.  pp.  667,570  Wils.   313;    S.  C,  Ambl.    126;    ClentuU  v. 

(^  V.  Ambl.  127),  was  determined  by  the  LnUhwaite,  2  Ves.  J.  465,  644 ;   Pratt  v. 

HoQse  of  Lords  on  a  similar  principle;  the  Sladden,  14  Ves.  193,  and  the  references  ibid, 

evidence  was  offered  to  avoid  what  was  con-  ]  97,  note  (a).    The  evidence  of  declarations 

Bidered  to  he  upon  the  face  of  the  will  a  of  the  donor  in  such  cases,  referred  to  in 

<luect  gift  to  another.  these  cases,  is  observed  upon  infra.    There 

(i)  Vol.  i.  p.  565 ;  TYimmer  v.  Baynty  7  is  no  instance  of  an  issue  being  directed  in 

ves.  508 ;  Cook  v.  Hutekintonf  1  Keen,  50,  such  cases,  at  least  as  between  the  executor 

diet  of  Lord  Langdale,  in  the  case  of  a  deed :  and  next  of  kin,  Sir  W.  Grant  14  Ves.  323. 
MaUabar  v.  MaUabar,  Forrest.  80,  and  the        («)   WiiHanu  v.  Jone$,  10  Ves.  77 ;   Pratt 

OSes  cited  ibid,  in  the  note;  and  Docktey  v.  v.  Sladden,  14  Ves.  193;   Daumon  v.  Clark, 

^^MiMy,  2  Eq.  Abr.  506-7, upon  a  will;  HaU  15  Ves.  416. 
▼.  mn,  1  Conn.  &  L.  146.  (/)  Xotw  ▼.  Qaze,  8  Bear.  478. 

(0  Ihdet  ofRMlkmd  y.  Dudim  of  Rutland, 
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a  bequest  are  such  that  it  is  doubtful  whether  the  purposes  to  which  the 
legacy  is  devoted  are  illegal  or  not,  evidence  may  be  given,  on  the  part 
of  those  who  claim  the  legacy,  of  the  surrounding  circumstances,  so  as 
to  place  the  court  in  the  situation  of  the  testator,  and  thus  to  be  enabled 
to  form  a  judgment  as  to  the  meaning  of  his  words,  and  if  the  evidence 
be  satisfactory  to  support  the  bequest  (a).  Thus,  in  GMett  v.  Hobson{h), 
evidence  of  extrinsic  circumstances  at  the  time  when  the  testator  made 
his  will  was  received,  with  a  view  of  showing  that  the  testator  meant  by 
r*f2461  ^^^  expressions  in  his  will  that  the  legacy  should  be  ^employed 
^  -I  in  building  upon  land  already  in  mortmain,  and  not  of  having  it 
laid  out  so  as  to  bring  any  land  into  mortmain. 

Evidence  of  Declarations  of  the  Testator,  so  as  to  rebut  a  resulting 
trust,  it  has  always  been  considered  must  be  received  with  great  caution: 
under  some  circumstances  it  would  be  proper  to  confine  it  to  declarations 
made  at  the  time ;  thus,  if  it  should  be  proved  that  the  testator  declared 
at  the  time  that  he  intended  that  the  donee  should  take  beneficially,  or 
the  converse ;  such  a  declaration  ought  not  to  be  controverted,  at  least 
otherwise  than  as  in  connection  with  such  cotemporaneous  declarations, 
by  contrary  declarations  made  prior  or  subsequent  to  the  making  of  the 
instrument.  But  if  no  declaration  took  place  on  the  subject  at  the  mak- 
ing of  the  instrument,  it  would  seem  that,  as  regards  a  deed,  as  well  as 
a  win,  subsequent  declarations  may,  under  proper  caution,  be  admitted: 
there  is  indeed  less  reason  for  admitting  subsequent  declarations  in  the 
case  of  a  will  than  in  the  case  of  a  deed ;  as  a  testator  may  alter  his 
will  to  give  the  property  expressly,  therefore  he  need  make  no  declara- 
tion on  the  subject,  but  a  deed  he  cannot ;  it  is  natural  therefore  that  if 
the  deed  be  not  in  accordance  with  his  intentions  he  should  so  declare  ; 
besides  any  statement  which  a  testator  may  make  in  regard  to  his  will 
may  be  intended  as  a  blind — as  regards  a  deed  no  such  purpose  can  be 
answered.  As  to  declarations  prior  to  the  making  of  the  instrument, 
they  can  have  little  or  no  effect,  unless  they  are  connected  with  the  actual 
making  of  the  instrument,  or  as  forming  part  of  the  instructions  upon 
which  it  was  framed,  and  then  they  assume  the  character  of  evidence  to 
correct  the  instrument  on  the  ground  of  mistake  (c). 

If  evidence  is  received  on  the  one  side,  evidence  may  of  course  be 
produced  to  avoid  its  effect  by  theother((f). 

There  is  an  exception  to  the  doctrine  as  to  resulting  trusts,  as  regards 
gifts  for  Charity,  to  which  kind  of  gift  the  Court  of  Chancery,  which  has 
an  original  inherent  jurisdiction  to  support  devises  made  for  charitable 
purposes,  following  the  Roman  law,  applies  different  principles  to  those 
r*2471  '^y  ^hich  i^  IS  governed  in  gifts  to  individuals  (e).  "^If  a  fund  which 
L        -I  may  be  properly  devoted  to  charity,  that  is,  without  infringing 


ii 


[a)  y.  ttqtra,  vol.  i.  p.  557.  (</)  Biihop  of  Clofnt  y.  Yotmgt,  2  Yes.  95; 

>)  3  M.&K.517.    The  evidence  failed.  Cooii  v.  Boyd,  2  Bro.  521;   BaU  v.  J^  1 

(c)  The  above  observations  are  mainljr  Conn.  &  L.  149. 

foanded  on  Mr.  Fonblanque's  note,  vol.  ii.  («)  Lord  Eldon,  Milk  v.  Famm',  1  MeriT. 

131,  and  the  cases  there  rererred  to;  CUn'  94-5,   101;    1  Conn.  &   Laws.  69;   Swio- 

ntll  V.  LtwUnoaitt^  2  Yes.  J.  473,  tup.  p.  245;  burne,  part  i.  §  13,  pp.  52-3;   Doinat  voL 

TVtmmcr  v.  Bayne,  7  Yes.  508,  517,  518,  and  ii.  pages  161-2;   2  Fonbl.  218»  mp.  yoL  L 

Lord  Eidon's  observations,  Langham  v.  Sand^  page  587. 
Jbrd,  17  Yet.  443,  2  Meriv.  23. 
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upon  the  mortmain  acts,  be  giren  to  trustees,  and  they  are  directed  to 
apply  a  part  to  some  charitable  purposes  which  are  pointed  out,  and  the 
intjention  appears  to  be  that  the  rest  should  be  applied  for  other  charitable 
purposes  which  are  not  declared  at  all ;  there  will  be  no  resulting  trust, 
bot  the  whole  of  the  property  will  be  considered  as  devoted  in  substance 
to  charity ;  and  the  Court  of  Chancery  will  apply,  it  for  charitable  pur* 
poses,  according  to  a  scheme  to  be  approved  by  the  court :  and  it  will  be 
the  same  if  no  particular  purposes  are  declared  as  to  any  part  of  the  fund, 
provided  the  plain  intent  is  that  the  donees  are  to  be  trustees  for  charitable 
piirposes(a).  Where  there  is  a  general  indefinite  purpose,  not  fixing 
ilself  upon  any  objects,  the  disposition  is  by  the  king,  as  parens  patrus^ 
bj  sigD  manual ;  but  where  the  execution  is  to  be  by  a  trustee,  with 
general  or  some  objects  pointed  out,  there  the  court  will  take  the  admi* 
nistration  of  the  trust  and  direct  a  scheme ;  not,  however,  interfering  with 
the  exercise  of  any  absolute  discretion  that  may  be  given  to  the  trustee  (6). 
It  is  perfectly  established,  that  though  the  object  of  a  devise  be  to  some 
fntnre  establishment  of  a  use  good  in  itself,  the  intermediate  rents  and 
profits  are  not  capable  of  being  taken  by  the  heir  standing  in  the  place 
of  his  ancestor,  but  at  law  they  are  applicable  to  the  use,  if  the  use  is  a 
legal  one  (c). 

In  the  construction  of  the  wills  of  the  founders  of  charities,  it  has  been 
held  that  where  the  testator  has  by  his  will  given  the  whole  of  the  then 
valae  of  the  lands  to  charitable  purposes  therein  expressed,  denoting 
upon  his  will  that  he  knows  what  is  the  whole  value  of  the  lands;  as 
giving  the  yearly  value  is  equivalent  to  giving  the  rents  and  profits,  and 
giving  the  rents  and  profits  is  equivalent  to  giving  the  lands  themselves, 
the  consequence  must  be  that  the  increase  of  the  rents  and  profits  will 
belong  to  those  to  whom  he  has  given  the  yearly  value  alias  the  rents 
and  profits  alias  the  lands  themselves  {d) ;  *60  that  no  one  in  such  r*040i 
case  can  claim  any  increase  in  the  rents,  either  by  way  of  result*  '-  ^ 
ing  trust  or  by  any  other  title  as  against  the  charity. 

So  if  the  testator  shows  clearly  in  any  other  way  an  intention  to  devote 
the  whole  income  of  a  property  to  charitable  purposes,  then,  although 
he  does  not  in  specifically  directing  the  application  of  portions  of  it,  ex- 

(a)  Jfib  V.  Frnmeti  on  appeal,  1  Meriv.  fund  was  giTen  to  the  oorpomte  body,  Bal> 

55,  M-5-6, 100 ;  the  case,  in  2  Freeman,  330,  ject  to  the  charge  imposed,  and  not  as  mere 

Jttorney-Gttural  v.  SyderfitUt  and  Moggriigey.  trustees:  in  jSUorneyGitienil  y.  Cordwatmr'B 

^ludcweUy  7  Yes.  S6,aDd  the  other  cases  there  Company^  3  My.  &  K.  535,  Sir  J.  Leach,  and 

cited,  which  are  oolLected  and  some  of  them  in  Jktonrnf-Gmeral  ▼.  SmjfUdu^  2  Russ.  k.  M. 

Mated  by  Mr.  Hill  on  Trustees,  p.  98;  Piet*  717,  Lord  Brougham  came  to  the  same  con- 

cW  T.  Paris,  2  Sim.  &  St.  392 ;  Smon  v.  Bar-  elusion ;  see  12  Cl.  &  F.  827,  and  5  My.  & 

^,  5  Ross.  113.  Cr.  83:  and  see  jiUomey-Gtntral  v.  Skhmen^ 

(6)  Moi^ridgt  ▼.  ThadButU,  7  Yes.  75,  84,  Company^  2  Russ.  435;  followed  in  jSUomeif' 

86;  Paiet  r.  Jrehbuhop  of  CanUrburyy   14  Gtntral  y.  ChriMt^g  Boapitalj  4  Beayan,  75, 

Ves.  372;  see  Roper  on  Leveies,  ii.  p.  1182,  and  jittomey-Gttural  y.  Drapeni'  Cotnpany, 

ffprOf  yol.  L  588.  ibid,  70.    If  certain  payments  to  a  definite 

(c)  JUomey'Gmtral   t.  Bowytr,    3   Yes.  amount  are  directed  to  be  paid,  and  the  sur* 

725-7.  plus  is  actually  giyen,  expressly  or  by  neces- 

(i)  Lord  Eldon,  jSttanuy'Gtna'al  y.  Mayor  sary  implication,  as  surplus,  or  by  the  effect 

0/  Briitoly  2  Jac.  &  W.  317,  318;  the  rules  of  the  original  gift  of  the  property,  the  donees 

there  Mated  haye  been  the  guide  to  all  judges  may  of  course  take  the  increase  or  surplus 

who  have  followed  him;  and  see  Jack  y.  beneficially,  2    Russ.  435,  438;    Jttomeif- 

AviMtt,  12  Cl.  &  Finel.  826.    In  that  case,  General  y.  Coopen'  Companyy3  Beay.  35^  and 

I^id  Eklon  came  to  the  oonclusion  that  the  see  2  Beay.  511. 
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haust  the  whole  income,  still  the  general  intention  that  the  whole  shall 
be  applied  to  charitable  purposes  will  prevail ;  and,  on  the  other  hand, 
although  he  does  not  make  any  such  general  declaration  of  devoting  the 
whole  to  charity,  but  gives  each  and  every  portion  of  the  whole  income 
at  the  time  to  some  charitable  purposes,  and  by  that  means  exhausts  the 
whole  (a) ;  then,  if  the  income  should  afterwards  increase,  the  increase 
will  also  be  applicable  to  charitable  purposes  (6). 

However  in  gifts  for  charity,  as  well  as  to  individuals,  the  intent  may 
plainly  appear  to  be  to  give  the  property  beneficially  to  the  donee, 
subject  only  to  a  charge  in  favor  of  a  charity,  if  so  the  construction 
will  be  according  to  the  intent  (c).  Where  the  gift  is  to  a  corporation, 
and  such  corporation  appears  to  have  been  a  material  and  prominent 
object  with  the  author  of  the  gift,  and  more  especially  where  it  is  to  a 
college  or  institution  having  duties  to  perform  in  which  the  public  at 
large  or  a  community  are  concerned,  the  intention  may  well  be  consi- 
dered to  be  to  endow  such  corporation  or  public  body  with  the  surplus 
if  any,  that  is,  to  consider  the  property  as  given  subject  only  to  the 
charges  {d). 

It  is  a  general  rule,  long  established,  whether  well  founded  or  not, 
that  where  the  charity  would  lose  if  the  fund  decreased  in  value,  it  ought 
to  gain  in  the  event  of  an  increase  (e) ;  and  the  converse  of  this  propo- 
sition will  hold  as  a  general  rule,  namely,  that  where  the  corporation 
would  lose  in  the  event  of  a  decrease  it  should  have  the  benefit  of  any 
increase^  "The  result  of  the  decisions  (/),"  says  Lord  Cotteoham, 
"  is,  that  generally  speaking  in  searching  for  the  intention  of  the  donor, 
it  will  be  assumed  that  he  intended  to  confer  a  benefit  upon  the  donee, 
r*2491  *^^  ^^^  enjoyment  of  any  increase  of  the  fund — First,  should  such 
^  ^  gift  be  to  the  donee,  subject  to  certain  payments  to  others;  2dly, 
if  the  gift  be  upon  condition  of  making  certain  payments,  subject  to  a 
forfeiture  upon  non-performance  of  the  condition ;  or,  3dly,  if  the  donee 
might  be  a  loser  by  the  insufficiency  of  the  fund,  which  indeed  is  con- 
sequential upon  the  last  {g).  But  in  the  late  case  (A),  although  it  was 
admitted  that  the  company  would  be  bound  to  perform  the  trust  to  the 
full  extent,  though  there  might  happen  to  be  a  diminution  in  the  income 
of  the  trust  property  (excepting  in  the  case  of  loss  by  inevitable  acci- 
dent or  by  diminution  of  fines),  and  there  was  a  clause  of  forfeiture, 
which  generally  implies  that  the  party  must  have  something  valuable  to 
lose  (i);  yet,  as  the  transaction  originated  in  contract  establishing  a 

(a)  Lord  Eldon,  Mtomey-Gerural  v.  Mayor  (/)  In  Jack  v.  BwmeU,  12  Cl.  &  Fin.  828. 

of  Brittol,  2  Jac.  &  W.  318.  (g)  In  the  case  above  referred  to.  Lord 

(6)  Lord  Langdale,  3  Beavan,  34 ;  jSttomty-  Cottenham  considered  that  all  the  rules  ood- 

General  y.  Coopeni'  Company.    See  on  this  curred ;  and  though  it  was  a  Scotch  case,  as 

subject  Hill  on  Trustees,  p.  98,  et  teq^  and  there  were  no  decisions  on  the  subject  in  the 

Roper  on  Legacies,  p.  1182,  ef  se^.,  where  the  Scotch  courts,  the  Lord  Chancellor  applied 

principal  cases  are  collected,  and  the  distino-  the  above  rule  to  the  case  before  the  Hoose 

tions  pointed  out.  of  Lords,  pp.  826,  830  ;  v.  siipra,  p.  15. 

(c)  Stq)ra,  p.  226.  (k)  MtomeyGtneral  v.  The  Merchant  Vm- 

(d)  Attorney-General  v.   Mayor  of  BriMtot^  turers^  Con^any,  5  fieav.  338:  see  pp.  356  to 
2  Jac.  &  W.  317,  332;  and  see  the  other  358. 

cases,  Lewin,  p.  134,  note  (a),  where  this  (i)  Mtomey'Gentral  v.  Cordwainini'  Com- 

doctrine  has  been  followed;  et  v.  Attorney  ^  paity,  3  My.  &  K.  534;  Attorney -General  v. 

General  v.  Fi*kmonger*»  Compafty,  2   Beav.  Coopeni  Company^  3  B«iv.  29.    My  friend, 

151 ;  5  My.  &  Cr.  11.  Mr.  Blunt,  has  been  kind  enough  to  ihnush 

(e)  Lord  Eldon,  iMdL  318,  319.  me  with  several  of  these  authoritiea. 
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trast  for  the  charity  alone,  and  the  company  ^ho  were  the  trustees  had 
obtained  considerable  collateral  advantages — the  patronage  of  a  vicarage 
aiftl  the  nomination  of  boys  to  the  school — Lord  Langdale  decided  that 
the  whole  of  the  rents,  whether  more  or  less,  ought  to  be  applied  for 
the  purposes  of  charity. 


ADDITIONAL  NOTE,  L— Supra,  p.  224. 

Where  there  is  a  gift,  and  then  a  direction  as  to  the  manner  in  which  the  legacy 
is  to  be  inTested  and  applied  for  the  benefit  of  the  legatee — not  a  diminution  or 
qualification  of  the  original  gift,  but  merely  a  direction  as  to  the  mode  in  which  it 
is  to  be  dealt  with  and  enjoyed  in  a  certain  event — ^this  will  not  destroy  or  impair 
the  gift ;  Whitid  v.  Dudin,  2  J.  &  W.  279 ;  Jlfaycr  v.  Toumsend,  3  Beav.  443 ;  Camp- 
bdl  V.  Broumrigg,  on  appeal,  1  Phillips,  304 ;  Hulme  y.  Hulme,  9  Sim.  644 ;  but 
where  the  subsequent  directions  amount  to  a  diminution  of  the  original  gift  (the 
daiise,  2  Phillips,  107,  affords  an  instance),  whatever  interest  is  not  exhausted  by 
the  gift  as  so  diminished  remains  the  property  of  the  testator,  and  will  go  to  his 
next  of  kin  or  residuary  legatees ;  Gompertz  v.  Oompertz,  on  appeal,  2  Phillips, 
109.  All  the  oases  on  this  subject,  including,  besides  the  above,  Harvey  y. 
JPLaughlin,  1  Price,  264 ;  Arnold  v.  Congreve,  1  R.  &  M.  209 ;  Carver  v.  Bowles, 
2R.  &  M.  301;  Kampf  y.  Jones,  2  Keen,  756;  Greener.  Harvey,  1  Hare,  428; 
Winkwarth  y.  Winkwfyrth,  8  BeAv.  576 ;  Eaton  v.  Barker,  2  Coll.  124 ;  and  BUling  v. 
BiUing,  5  Sim.  232,  were  examined  by  Lord  Langdale,  in  the  late  case  of  Scatoin 
T.  WaUon,  1  Beavan,  202.  Lord  Langdale  sums  up  the  result  thus :  ''In  this  case, 
as  in  all  others  of  the  same  description,  the  question  *is  whether,  having  r«o501 
regard  to  the  general  purport  and  effect  of  the  will,  the  words  import  an  I-  -■ 
absolute  gift  modified  only  by  certain  restrictions,  so  that  the  first  absolute  gift 
may  have  its  full  effect  in  every  event  to  which  the  restrictions  are  inapplicable ; 
or  whether  the  effect  is  to  give  a  restricted  or  limited  interest  only,  so  as  not  to  be 
affected  or  enlarged  by  any  failure  of  the  subsequent  limitation:  that  is  the 
question.''    Lord  Langdale  held,  in  the  principal  case,  that  it  was  not  an  absolute 

ft,  bat  restricted  and  limited :  the  decision  of  Lord  Langdale  was  afiirmed  by 

»rd  Cottenham,  ib.  203. 


ADDITIONAL  NOTE,  II,— Supra,  pp.  235,  238,  242. 

A  direction  by  a  testator  that  his  debts  shall  be  paid  out  of  his  personal  estate 
may  be  controlled  by  the  context,  so  as  to  make  a  mixed  fund  created  by  the  same 
will  liable  for  the  debts,  where  the  testator  has,  in  a  subsequent  part  of  his  will, 
referred  to  such  mixed  fund  as  his  common  personal  estate ;  Hopkinson  v.  EUis,  10 
Bear.  174, 176.  The  Master  of  the  Rolls  said  he  should  be  willing  to  hear  any 
ease  which  there  might  be  on  this  point,  if  he  had  any  doubt  upon  it,  which  he 
had  not;  the  Counsel  (Mr.  Einderslev)  did  not  desire  that  the  judgment  should  be 
reserved.  But  it  was  held  that  such  a  direction  did  not  operate  as  a  conversion 
oot  and  out  of  the  real  into  personal  estate,  so  as  to  prevent  the  heir  at  law  from 
taking  so  much  of  the  proceeds  of  the  real  estate  as  would  have  been  applied  for 
the  payment  of  certain  charity  legacies,  which  failed  under  the  operation  of  the 
Mortmain  Act,  as  it  is  called ;  the  conversion  was  only  for  the  purposes  of  the  will, 
ibid.  175.  The  charity  legacies  were  ordered  to  be  paid  pro  rata,  adopting  the 
form  of  decree  in  the  Attorney-Creneral  v.  Winehelsea,  ^ton  on  Decrees,  loO,  and  3 
Bro.  373.  "  So  far  as  the  residue  consists  of  pure  personalty,''  added  his  lordship, 
**  the  executors  are  to  &PI>17  it  to  charitable  purposes,  according  to  their  discretion ; 
and  they,  are  at  liberty,  if  they  think  fit,  to  apply  it  to  making  good  the  charity 
legacies  given  by  the  testator  to  the  extent  to  wnich  they  have  tailed  by  the  apph- 
eation  oi  the  Mortmain  Act :  that,  I  think,  is  the  best  way  to  do  W* 
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^Section  IV. — Trust  Estates  and  Interests  arising  from  the  Maxim  that 
"  What  ought  to  be  done  is  considered  as  done^^ — Conversion  of  Bed 
Estate  into  Personal^  and  of  Personal  Estate  into  Real^  and  some  Jn- 
cidental  Doctrines. 

GiNXRAL  RuLi —  What  ought  to  be  done  ooneidered  as  done. 

Keitleby  v.  Atwood. 
C&nsequence  of  this  Maxim — the  Person  in  tohom  the  Property  is  vested^  ie  TnuUefor 

the  i\irposes  to  which  it  is  devoted. 
Land  turned  into  Money,  Money  into  Land. 
The  Conversion  must  be  defnitdyjixed. 

Option  given. 

Direction  to  convert  ufith  aU  convenient  Speed  on  request,  &e. 

Event  may  determine  tohether  the  Rule  is  to  be  applied. 
Where  the  Purposes  are  at  an  end — Distinctions  on  mis  Subject — Right  of  ike  Ear. 

Where  Intent  uhis  to  rely  on  Personcd  Covenant. 
Principle  carried  out  in  all  its  Consequences  unless  controlled. 

Not  in  favor  of  mere  Stranger,  as  the  Crown,  or  Lord,  by  roay  of  Escheat. 
iBurgess  p.  Wheate. 
Some  Doctrines  connected  with  this  Sul^ect  stated. 

WHO  ARS  INTITLID  TO  CABST  OUT  THS  PSINCIPLI. 

I. — Where  the  Question  arises  upon  a  Devise  by  Will. 

Rights  of  Heir,  and  of  Next  of  Kin  and  Personal  Representatives. 

n. — Where  the  Question  arises  upon  Contract. 

1st.  Where  the  Contract  affects  some  existing  Property,  Real  or  Parsonal, 
which  belongs  to  one  of  the  Parties. 
Heir  entitled  where  Red  Qualities  are  impressed  on  (he  Fund. 
Personal  R^esentative  or  Next  of  Kin. 
Chiohester  v.  Bickerstaff. 
Lineen  v.  Sowray. 
Chaplin  v.  Horner. 
SteSMd  p.  Newdieate. 
Qualification  of  the  RuLe  as  to  Conversion. 
Where  the  same  Person  is  Obligor  and  Obligee. 

1.  Where  the  Money  is  at  Home. 

2.  Where  the  Property  is  outstanding. 
Election. 

2d.  Where  the  Contract  does  not  affect  any  specific  Property. 
Lechmere  v.  Lord  Carlisle. 

Zd.  Asto  Stipulations  infavor  of  Strangers  to  the  Contract,  as  Brothers  er 
other  Relatives — When  and  as  againstwhom  nicA  Stipulations  eon  hi 
enforced. 
*If  Two  Persons  enter  into  an  Agreement  for  the  Benefit  of  a  Third 
Person,  each  mayenforce  it. 
Davenport  v.  Bisnopp. 
The  Stranger  stands  in  a  Diff^erent  Situation. 
Doctrine  of  Common  Law  as  to  Deeds. 
Deed  made  between  Parties. 
Stranger  cannot  enforce  it. 
Either  may  release  the  other. 
Doctrine  of  Common  Law  <u  regards  Agreements  en  which  Eguittik 

Action  of  Assumpsit  may  be  brought. 
Strangers  nave  in  some  Cases  been  permitted  to  enforce  su^  Agreements, 
when  it  was  part  of  the  Consideration  that  the  Stranger  being  a 
Relation,  Chud,for  instance,  should  have  a  Benefit. 
Indeed,  a  Child  appears  not  to  have  been  considered  in  such  Case  ae  a 
Stranger. 
Button  V.  Poole. 
Physician's  Case. 


£•252] 
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Where  Stranger  hoe  performed  ihe  tnerUorioue  Ad. 

Sprat  V,  A^ar. 
Where  Faoor  to  the  Third  Person  does  not  appear  to  have  been  the 
Motive,  he  is  considered  ae  a  mere  Stranger, 
Orow  V.  Boeen. 
Bourne  v.  Mann. 
BuUer's,  Justice^  Opinion, 

Marchington  v.  Vernon. 
Lord  MansJidaPs. 
L9rd  JSldon's, 

Ex  parte  Williiims. 

Ex  parte  Williams,  distinguishable  Jrom  the  Cases  cited. 
Also  Phillips  v.  Bateman,  16  East. 
Where  livmise  made  to  the  Stranger^  he  may  sue. 
Old  Rule  of  ihe  Court  of  Chancery  followed  the  Latm, 
And  the  Qeneral  Law  is  the  same  at  this  Day, 
Colyear  v.  Lord  Mulgrave. 
Gibbs  V.  Glammis. 
So  that  each  may  (Aandon  ihe  Contract, 

But  \f  ihe  CondOion  of  Life  of  the  Stranger  hus  heen  altered  1)y  reason 
qf  the  I^romisej  he  may  er\/oree  it. 
Hill  V,  Gomme. 
A  JDistinction  7ms  been  taken  where  a  Person  who  has  contributed  any 
Valuable  Consideration  has  stipulated  for  some  Benefit  for  a  near 
Beiation,  and  the  Arrangement  was  a  reasonable  one. 
Edwards  v,  Oountees  of  Warwid:. 
Osgood  V,  Strode. 
Vernon  v,  Vernon. 
Stephens  v.  Tmeman. 
But  Lord  Hardwidee  would  not  carry  «ue&  a  Contract  into  Saueution,  if 
ihe  Heir  would  be  Disinherited, 
Goring  v,  Nash. 
*B  is  assvmed  in  aU  these  Cases  that  the  Parties  have  not  released  r^ogo i 
one  ano^er,  and  that  the  Person  claiming  seeks  to  stand  in  the  *■  ^^1 
Place  of  the  Covenantee  or  Party  who  eatacted  ike  Stipulaticn;  but 
Lord  Norihington  was  qf  Opinion  that  ihe  Covenant  might  be  en- 
forced against  the  Heir  of  ihe  Cooen/anior'^on  ihe  ground  of  Intention, 
Hale  V,  Lambe. 
Modem  Doctrine  thai  a  Volunteer  cannot  compel  ihe  Performance  of  a 
Covenant  in  his  favor. 
Jefferys  v,  Jenerjs,  1  Cr,dh  Phillips,  overruling  Ellis  v.  Nimmo, 
et  V,  infra,  Chap,  x.      ' 
Does  not  controvert  the  Decisions  establishing  that  a  Third  Person  may 
enforce  a  Stipulation  exacted  in  his  favor, 
Sutton  V,  Ghetwynd,  a  Case  of  a  mere  Stranger  for  whom  no  one 
could  have  been  interested  to  exact  the  Covenant, 
Where  the  money  ha^  been  deposited^  or  ihe  Estate  conveyed  to  Trustees, 

His  a  stronger  Case  for  the  Collateral. 
Lwtanees  where  a  Third  Person  has  been  permitted  to  treat  the  Party 
exacting  a  Stipulation  as  hie  Trustee, 
Greffory  v.  Williams. 
Ho<ML  V,  Kinnear. 
Where  there  are  a  Series  of  Limitations,  some  of  whi^  are  in  favor  of 
Strangers,  if  any  Party  seeks  to  haiee  ihe  Agreement  carried  into  eff^eet 
it  must  be  performed  in  toto. 
Davenport  v,  Bishopp. 

Cfihe  Righted' Purchasers,  for  VodudbU  Consideration  without  Notice, 
as  against  Voluntary  Conveyances  and  Limitations,  under  the  operor 
iion  of  ihe  Stat,  27  Eliz.  c.  4,  and  of  ihe  Eights  of  Creditors  under 
the  Stat.  13  Eliz.  c,  5,  in  connection  with  this  suqfect;  et  v.  infra, 
Chap.x, 
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Another  and  a  very  important  kind  of  trust  \irbich  arises  by  operation 
of  laWy  and  which  very  frequently  arises  upon  marriage  articles  and  set- 
tlements, is  that  which  results  from  the  maxim  that  '^  What  ought  to  be 
done  is  to  be  considered  as  done,"  which  maxim  has  indeed  been  already 
adverted  to  in  some  of  its  bearings.  This  maxim,  where  any  specific 
property  is  the  subject  of  its  application,  gives  rise  to  equitable  interests 
in  such  property  analogous  to  those  which  arise  upon  express  trusts ;  the 
interests  of  the  parties  in  the  property  are  secured  to  them  by  the  court 
enforcing  this  rule,  as  the  execution  of  a  trust,  against  all  persons  hav- 
ing any  legal  estate  or  interest  which  might  interfere  with  the  appropria- 
tion of  the  property  to  the  purposes  to  which,  by  the  operation  of  this 
maxim,  such  property  is  applicable  (a). 

It  may  be  taken  then  as  a  general  rule  that  what  otight  to  be  done  is 
r*2^il1  *^^  ^^  considered  as  done  (6),  and  it  is  the  deed  or  instrument 
^  ^  that  must  determine  the  question  in  whatever  state  the  property 
itself  may  be  found,  unless  it  gets  into  the  hands  of  a  party  who  would 
have  it  either  way  (c),  and,  generally  speaking,  the  conversion  is  to  be 
allowed  in  all  its  consequences  {d) ;  but  these  rules,  with  their  qualifica- 
tions, will  be  more  particularly  adverted  to  hereafter. 

This  rule  applies  wherever  there  is  an  obligation,  whether  that  obliga- 
tion arises  under  a  devise  imposing  the  obligation,  or  whether  it  arises 
from  a  contract  entered  into  by  the  party;  but  in  the  latter  case,  it  need 
hardly  be  added,  a  contract  according  to  the  rules  of  law  must  exist  (e). 
A  covenant  to  settle  or  charge  or  dispose  of  or  afiect  property  hereafter 
to  be  acquired,  is  a  good  and  available  covenant,  and  it  will  operate  in 
equity  upon  the  property  so  afterwards  acquired  {/).  If  there  be  an 
option  in  the  party  as  to  how  the  contract  is  to  be  completed,  the  court 
will  not  permit  him  under  the  pretence  of  exercising  his  option  to  erade 
the  performance  of  his  contract  {g)j  nor  can  a  person  by  payment  of  the 
penalty  imposed  on  a  breach  of  his  contract  evade  its  performance  (A), 

(a)  See  Matton  y.  Swift,  8  Beav.  375 ;  and  iS.  C.  3  Bro.  P.  C.  492  ;  see  1  Russ.  &  M.371. 

Ltgard  V.  Hodges,  infra.  Lord  Hardwicke  added,  especially  if  the  ooo- 

(6)  Kettkby  ▼.  jSltoood,  1  Yern.  471,  stated  dition  of  the  parties  is  cbanged.     The  case 

infra;    Lechnurt   y.   Ltchmen,  Forrest.    90;  itself  related  to  an  equitable  jointure  settled 

Guidot  y.  Guidot,  3  Atk.   25C ;  Mr.  Sanders  on  an  infant,  which  was  estahlisbed  as  a  good 

has  collected  and  arranged  the  cases  in  his  bar  to  her  dower. 

note  to  this  case:  Trafford  y.  Boehm,  3  Atk.  («)  Buckmaster  y.  Harrop,  13  Yea.  472;  a 

p.  446;   Burgess  y.    Wheate,  1    Eden,  186;  case  arising  on  a  contract  for  sale. 

IVheldaie  v.  Partridge,  8  Vesey,  227  ;  Thorn-  (/)  Metcalfe  y.  Jibp.  of  York,  1  My.  h  Cr. 

ton  V.  Hawley,  10  Yes.  138 ;  Kirkmanv.  MUes,  547,  556  ;  Lyde  y.  Mpm,  1  My.  &  K.  683; 

13  Yes.  338 ;  Buekmaster  y.  Harrop,  13  Yes.  Wellealey  y.  WeilesUy,  4  My.  &  Cr.  561 :  Xani 

472.    Lord  Tburlow,  in  Puiteney  y.  Lord  Dar-  y.  Maddodcs,  17  Yes.  48;  Tooks  y.  HoMtings,  2 

Hngton,    1    Bro.  236,  calls  this  "  a  cant  ex-  Yern.  97 ;  see  Dougtas  y.  Congme,  1  Keen, 

pression;"  and  he  refers  it  to  the  case  of  423, 561,  as  to  what  property  of  the  wife  will 

Kettkby  y.  Mwood,  above  cited,  adding,  ^  ei-  be  subject  to  such  a  covenant  on  the  pan  of 

ther  that  idea  should  have  been  fully  carried  the  husband. 

out,  or  abandoned."     In  tiie  case  before  Lord  (g)  Wellesley  y.  WeUetley,  ubi  iai^a ;  Dtm- 
Thurlow,  as  will  be  noticed  herea(\er,  one  con  y.  Smith,  3  Atk.  323;  and  see  Woodr, 
of  the  exceptions  to  the  rule  was  established :  Percy,  5  Yin.  Ab.  547,  pi.  36. 
there  are  others  which  will  be  presently  ad*  (A)  A  person  intending  to  devise  his  copy- 
verted  to.  hold  estate  to  his  sister's  son,  and  finding  a 

(c)  Thornton  y.  Hawley,  10  Yes.  136-9,  a  surrender  not  then  practicable,  prevailed  on 

case  of  a  settlement:   Kirkman  v.  MiJUs,  13  his  sister,  who  was  bis  heir,  to  giye  a  bond 

Yes.  338,  case  of  a  will.  in  a  penalty  to  surrender  at  her  son's  request, 

((f)  Lord  Hardwicke,  Earl  of  Buckingham  v.  on  a  payment  of  200/.     It  was  held  that  the 

Lrury,  in  the  House  of  Lords,  2  Eden,  65;  sister  was  a  trustee  ibr  her  son,  and  a  sui- 
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and  although  the  condition  of  a  bond  to  do  an  act  may  be  saved,  so  that 
no  recovery  could  be  had  at  law,  yet  the  contract,  if  complete,  will  be 
decreed  in  the  Court  of  Chancery  (a).  There  is  some  difference  in  the 
application  *of  the  maxim  above  alluded  to  in  the  case  of  an  oh-  r^of^ci 
ligation  imposed  by  a  will  and  one  by  contract,  as  will  presently  ^  J 
be  seen ;  where  the  obligation  arises  on  contract,  the  party  seeking  to 
enforce  it  must  show  that  there  was  a  consideration,  of  which  he  may 
take  advantage;  and  that  the  parties  by  the  terms  of  the  contract  have 
given  to  him  the  right  which  he  seeks  to  enforce  (6):  as  regards  devisees 
and  legatees,  though  they  are  all  volunteers,  yet,  as  has  been  frequently 
observed,  they  have  no  occasion  to  show  more  than  that  such  was  the 
will  of  their  testator  (c.) 

The  doctrine  above  alluded  to  was  first  completely  established  by 
Lord  C.  Jefierys,  in  the  case  of  Kettlehy  v.  Atwood.  In  that  case,  which 
is  still  a  leading  case^  it  was  agreed,  by  marriage  articles,  that  the  wife's 
portion,  1500/.,  and  500/.  to  be  added  by  the  husband,  should  be  depo- 
sited in  the  hands  of  trustees  till  a  convenient  purchase  could  be  found 
for  investing  it  in  land  ;  the  land,  when  purchased,  was  to  be  settled  to 
the  use  of  the  husband  and  wife  for  their  lives,  remainder  to  the  first 
and  other  sons  of  their  two  bodies  in  tail,  remainder  to  their  daughters  in 
tail,  with  the  ultimate  remainder  to  the  right  heirs  of  the  husband,  who, 
as  regards  the  1500/.,  it  will  be  observed,  could  only  claim  under  the 
contract.  There  was  this  special  circumstance,  that  in  the  articles  there 
was  a  proviso,  that  in  case  the  husband  should  die  without  issue  the  wife 
might  make  her  election  whether  she  would  have  the  trust  property  as 
land  or  money,  and  she  had  six  months  to  make  her  election.  The  hus- 
band died  before  any  purchase  was  made,  leaving  the  wife  enceinte  of  a 
daughter  born  soon  after  the  husband's  death,  but  who  lived  but  a  month ; 
the  wife  was  administratrix  to  her  husband  and  to  her  child.  The  plain- 
tiff, who  was  the  brother  and  heir  at  law  of  the  husband,  filed  the  bill  to 
have  the  1500/.  and  500/.  settled  according  to  the  articles.  On  the  ori- 
ginal hearing,  Lord  Keeper  North  said  that  if  a  bill  had  been  brought  in 
the  lifetime  of  the  infant  to  have  the  money  laid  out  he  would  have  de- 
creed it,  it  being  safer  for  the  infant  to  have  land  than  money,  but  he  saw 
no  equity  for  the  heir  against  the  administratrix;  he  therefore  thought 
that  the  property  must  be  left  as  it  was,  and  accordingly  dismissed  the 
bill ;  but  Lord  Chancellor  Jefferys  reversed  *this  decision  and  de-  r*o5gi 
creed  for  the  heir,  following  the  case  o{  Lawrence  v.  Beverley  {d)^  ^  ^ 
and  the  case  of  Whitteck  v.  Jermin^  previously  decided  by  himself,  on  the 

Teoder  bj  her  was  decreed  on  payment  of  W.  304,  q.  y. ;  or  to  purchase  an  annuity, 

the  200JL;  Parkt  ▼.  Wilion,  10  Mod.  515;  Jnnandak  v.  Harrit,  2  P.  W.  433,  affir.  in 

Howard  v.  Hapkins,  2  Atk.  371.  Dom.  Proc.  3  Bro.  P.  C.  445. 

(a)  As  where  the  condition  of  a  bond  was         (6)  As  in  the  case  of  Vernon  ▼.  Vernon^  2 

to  settJe  ]and  situate  within  a  certain  manor  P.  W.  594,  stated  infra  ;  that  was  the  case  Af 

by  a  ipven  day,  and  the  obligor  died  before  a  stranger  to  the  contract  (a  brother)  ;  but,  as 

the  day,  HoiUham  v.  Ryland^  Nels.  Chan.  Rep.  will  be  seen  in  most  of  the  cases,  the  heir  of 

205;  and   an   agreement  may,  as   will  be  oneof  the  contracting  parties  has  usually  been 

more  fully  noticed  under  the  head  of  **  Spe-  the  claimant. 

cific  Performance,"  be   decreed  to   be  spe-        (c)   See  Ltckmtrt  v.  Leehmere^  Forrest.  90, 

cifically  performed,  though  relating  to  per-  and  2  Fonbl.  book  ii.  c.  viii.  §§  2  and  3,  and 

>ODal  estate  as  stock  in  the  funds,  Gardner  v.  the  cases  in  the  notes, 
PvUen,  2  Vern.  394  ;  CoU  v.  mktnnUe,  2  P.         (d)  2  Keb.  841. 
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gimind  that  the  money  was  hound  hy  the  articles.  It  was  insisted  that, 
under  the  proyiso  (which  was  material,  as  showing  that  it  was  intended 
that  in  a  certain  event  which  had  not  happened  the  money  should  not  be 
absolutely  bound),  the  wife  had  her  election  to  take  it  as  money  or  land, 
but  as  the  husband  had  not  died  without  issue  it  was  considered  that  the 
rig^  of  election  on  her  part  did  not  arise  (a). 

It  is  a  consequence  of  this  maxim  that  as  a  general  rule  the  person  in 
whom  the  property  is  or  becomes  vested,  with  the  exception  of  a  band 
fide  purchaser  witnout  notice,  becomes  a  trustee  of  that  property  for  the 
purpose  to  which  it  is  devoted ;  I  take  this  maxim,  said  Lord  Thurlow, 
to  be  universal,  that  wherever  persons  agree  concerning  any  particnlar 
subject,  in  a  court  of  equity,  as  against  the  party  himself  and  any  claim- 
ing under  him  voluntarily  or  with  notice,  it  raises  a  trust  (&).  T^e  same 
pnnciple  applies  to  a  devise ;  and  as  regards  a  contract,  for  the  present 
purpose,  it  makes  no  difference  whether  the  property  be  transferred  to 
trustees,  in  order  to  their  completing  the  purpose  agreed  upon,  or  cove- 
nanted to  be  transferred  to  them  with  that  object :  a  covenant  to  ooovey 
is  in  equity  equivalent  to  a  conveyance  (c). 

Generally  speaking,  therefore,  money  directed  to  be  employed  in  the 
purdiase  of  land,  and  land  directed  to  be  sold  and  turned  into  money, 
are  to  be  considered,  ''by  the  transmutation  of  a  court  of  equity,^'  to  use 
Lord  Hardwicke's  expression ((2),  as  that  species  of  property  into  which 
they  are  directed  to  be  converted  (e),  and  this  in  whatever  manner  the 
direction  is  given,  whether  by  will,  or  by  way  of  contract,  marriagie 
articles,  settlement,  or  otherwise ;  and  whether  the  m«ney  is  actually 
deposited  or  only  covenanted  to  be  paid ;  whether  the  land  is  aetuaUy 
conveyed  or  only  a^eed  to  be  conveyed  (/):  the  owner  of  the  fund,  or 
f  *2571  ^^^  contracting  parties,  may  make  land  money  or  money  land  (g}. 
1-  ^  *This  principle  has  been  applied  even  in  favor  of  a  wife  living  in 
adultery,  suing  to  have  the  specific  performance  of  a  covenant  on  the 
part  of  Uie  husband  to  secure  to  her  a  jointure  (A). 

It  is  a  necessary  circumstance,  in  order  to  bring  the  rule  into  opera- 
tion, that  where  it  is  by  contract,  the  deed  or  other  instrument,  and 
where  it  is  by  will,  the  will,  should  decisively  and  definitively  fix  upon  the 
money  the  quality  of  real  estate,  and  upon  the  land  the  quality  of  per- 


(a)  Kettleby  t.  jiiwood^  1  Yern.  298  ;  on  wick,  and  Uehmen  r.  LordCarktk^  ubi  v0«; 

rebearing,  iind,  471.  and  Ward  v.  Arch,  x.  Jur.  078. 

(6)  Legard  v.  Hodgti,  1  Yes.  J.  478 ;  4        (g)  Diet.  Fletcher  ▼.  Jthbumer,  1  Bro.  499 ; 

Bro.  42 1 ,  on  rehearing.  cited  by  Lord  AlTanley,  WhddaU  v.  Partridge^ 

(0  Sir  W.  Grant,  Stead  v.  Newdigate,  2  6  Yes.  396,  though  hie  decision  was  a«BinA 

MeriT.  530.  the  application  of  the  principle  in  ibat  pnrti- 

(d)  Guidot  T.  Guidot,  3  Atk.  256.  oular  case ;  Diet  of  Lord  Redesdale,  7Vwo». 

(e)  Doughty  t.  BuU,  2  P.  W.  323;  Bett  y.  wdl  ▼.  Sydenham,  3  Dow.  207;  but  this  dio- 
Stmnfirdy  1  Salk.  154;  Attorney  Gen.  y.  John-  turn,  as  Lord  G>ttenhain  obaerved  in  Cugam 
aton,  Anibl.  580;  WUHanu  y.  Coade,  10  Yes.  ▼.  Slevent  (1835),  Lewio,  Append.  rlL  oji- 
500 ;  Gibhe  y.  Ougier,  12  Yes.  415 ;  Berry  y.  not  be  sustained  without  some  qnalificaticMi 
Uther,  11  Yes.  87  ;  Bobinnn  y.  Tay&^,2  Bro.  (A)  Sydney  y.  Sydney,  3  P.  W.  269 ;  «^ 
589 ;  S.  C  1  Yes.  J.  44.  proyed  Seagraioe  y.  See^frave,  1 3  Yes.  443  • 

(/)  See  Mr.  Hargraye's  argument  in  Pul-  Bnehanan  v.  Buchanem,  1  Ball.  &  B.  206 ;  and 

teney  y.  Darlington,  1  Bro.  pp.  226-7 ;  SLead  see  the  oases  cited  in  the  note,  Baworth  v 

▼.  Newdigate,  2  Meriy.  530-1 ;  and  see  Otd-  Bottock,  4  Y.  &  Coll.  6. 
AiMi  y.  Hughee,  2  Atk.  452 ;  Edwarde  v.  War- 
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sonal  estate  (a) ;  where  the  directions  for  the  conversion  are  not  explicit 
the  court  will  not  interfere  (6). 

When,  therefore,  money  is  directed  to  be  laid  out  by  tnistees,  and  an 
option  is  given  to  them  to  purchase  freeholds  or  leaseholds  for  long  terms 
of  years,  with  the  moneys  to  be  invested,  and  no  investment  has  been 
made,  the  money  will  not  be  considered  to  all  intents  as  real  estate  (c) ; 
and  to  this  extent  therefore,  contrary  to  the  general  rule,  the  interests  of 
the  parties  concerned,  or  of  their  representatives,  as  between  themselves, 
may  be  affected  by  the  conduct  of  the  trustees  in  acting  or  declining  to 
act  in  making  the  conversion.  Where  the  words  directing  the  invest- 
ment in  land  are  followed  by  the  words  ^^  or  some  other  security,"  these 
words  may,  on  the  context,  be  construed  to  refer  to  an  interim  invest- 
ment in  money ;  but  that  construction  is  not  lightly  to  be  resorted  to  (d). 
If  upon  the  whole  context  the  conversion  from  money  into  land,  or  land 
into  money,  is  clearly  made  to  depend  on  a  Request  to  be  made  by  the 
parties  interested,  or  any  of  them,  and  no  request  is  made,  the  property 
will  retain  its  actual  character — will  remain  as  it  is  (e):  but  a  simple 
direction  to  convert  after  request  does  not  of  itself  imply  that  it  is  not  to 
be  done  without  request ;  vrhere  the  limitations  are  strictly  applicable  to 
real  estate,  that  direction  may  be  inserted  to  put  the  trustees  ia  default 
if  after  the  request  the  conversion  is  not  effected  (/).  If  in  the  case  of 
a  ^direction  for  conversion  into  real  estate  the  limitations  are  such  rvn^o-i 
as  are  exclusively  applicable  to  real  estate  and  cannot  be  effected  ^  -' 
if  the  fund  be  left  as  money  or  be  invested  in  leaseholds,  any  option  that 
may  be  given  will  be  put  aside  in  order  to  effect  the  plain  and  paramount 
intention  (g-). 

Lord  Eldon  observed,  that  notwithstanding  the  general  doctrine  there 
may  be,  in  a  particular  case,  enough  appearing  upon  the  instrument  to 
show  that  the  parties  did  not  mean  that  the  money  should  be  impressed 
with  real  qualities  and  clothed  with  real  uses  immediately  upon  the  exe- 
cution ;  but  either  that,  or  that  it  should  remain  personalty  in  an  event 
to  which  they  looked  in  case  the  purchase  was  not  actually  made ;  for 
instance,  when  the  money  is  to  be  laid  out  in  land  in  some  particular 
situation.  The  inference  in  such  case  is  less  strong  where  it  is  to  be 
laid  out  in  a  County  than  in  a  Parish :  but  suppose  it  was  to  be  laid  out 
in  a  parish  as  soon  as  conveniently  should  be,  and  the  parties  showed 
upon  the  face  of  the  instrument  that  they  adverted  to  the  difficulty  of 

(a)  Lord  Kosslyn,  Walker  y.  DermCj  2  Yes.  ▼.  lUay,  and  Hereford  ▼.  RaoenhUl,  ubi  inf. 
J.  170 ;  WkehUUe  v.  Partridge,  5  Ves.  396-7 ;  The  use  of  the  words  "  remainder,"  and 
&  C.  affirmed  by  Lord  Eldon  on  Appeal,  8  **  heirs"  is  by  no  means  conclusive  that  the 
Ves.  234 ;  and  see  Stead  v,  Newdigate,  2  Mer.  conversion  is  to  be  in  ail  events  into  land, 
521, 530  i  and  Biddulph  v.  Biddulph,  12  Ves.  Lord  Campb.  12  Cl.  &  Fin.  149. 

161.  (e)  See  Stead  v.  NewdigaU,  2  Meriv.  530; 

(b)  CurUng  Y.  May,  cited  in  Guidot  y.  Gtd'    and  the  case  in  the  next  note. 

iot,  3  Atk.  363;  Cmeiey  y.  Hartttonge,  stated        (/)  See  Thornton  y.  HawUy,  10  Yes.  133, 

tR/^a,  1  Ddw.   378-80;  et  y.  12  Ci.  &  Fin.  135;  the  direction  was,  that  after  request  of 

U5, 146.  the  husband  and  wife,  the  money  should  be 

(c)  WdOxr  T.  Dennti  2  Ves.  J.  170;  <8banti  laid  out  in  land,  with  power  for  the  husband 
v.  Fomureau,  3  Ves.  50 ;  WhddaU  v.  Partridge,  to  jointure. 

5  Yes.  388;  8  Ves.  227 ;  Van  y.  BameU,  19  (g)  See  Thornton  y.  HawUy,  10  Ves.  133, 

Ves.  1 02.  1 35, 1 36-7 ;  Earbm  y.  Sayndart,  and  CowUy  y. 

{d)  See  Earhm  Y.  Saunders,  1  Ambl.  241  HartUonge,  uM  tupra;    Cookton  y.  Reay,  5 

(12  Cl.  &  Fin.  141-2, 145, 149) ;  and  Cookeon  Seay.  30 ;  Hereford  y.  RavenhiU,  ibid,  51. 
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procuring  lands  in  that  parish  for  a  long  period,  and  dealt  with  the  pro- 
perty as  money  until  that  difficulty  should  be  removed ,  and  that  in  Ae 
interval  they  looked  to  some  events  in  which  the  principal  (a)  was  to  be 
paid  over ;  the  intention  must  be  taken  to  be  that  the  instrument  should 
not  immediately  upon  the  execution  impress  the  property  with  realqaali- 
ties,  and  clothe  it  with  real  uses  (6). 

Where  there  is  a  Power  to  lay  out  money  in  real  estate  under  some 
particular  circumstances,  but  the  original  intention  was,  that  it  should 
be  considered  as  money  if  it  were  not  actually  invested  in  land,  it  diall 
not  be  considered  as  land  and  go  to  the  heir,  unless  it  be  actually  in- 
vested (c).  If  in  such  cases,  or  in  any  case  where  the  conversion  into 
realty  is  to  be  by  the  act  of  the  tnistee  and  at  his  discretion,  and  the 
trustee  has  made  no  election,  the  court  will  act  upon  the  fund  in  the 
state  in  which  it  finds  it,  and  will  not  direct  it  to  be  laid  out  unless  it  caa 
r*<25Q1  ^^^  ^  clear,  manifest,  definitive  intention  for  that  purpose  (d): 
L  -I  *but  as  regards  money,  if  it  can  be  collected  from  the  deed  or 
will  that  the  ultimate  object  of  the  parties  was  conversion,  and  that  its 
being  in  the  shape  in  which  it  is  found  is  only  temporary,  then  it  will  be 
considered  as  real  estate  (e). 

If  a  testator  clearly  manifests  his  intention  on  the  face  of  the  will  that 
his  trustees  shall  have  an  absolute  Discretion  as  to  the  conversion  of 
money  into  land,  or  the  converse,  the  court,  in  conformity  with  the  rule 
before  alluded  to  (/),  will  not  control  the  exercise  of  that  discretion,  if 
the  words  are  so  express  and  clear  that  the  design  to  give  an  absolute 
uncontrolled  discretion  to  the  trustees  cannot  be  misunderstood ;  but 
where  the  trustees  do  not  act  the  court  is  not  precluded  from  looking  at 
the  object  the  testator  had  in  view,  in  order  to  ascertain  with  more  ex- 
actness the  meaning  of  his  expressions  if  otherwise  at  all  doubtful ;  where 
it  is  evident  that  the  testator  intended  that  the  money  should  some  time  or 
other  be  invested  in  land,  but  giving  the  trustees  a  discretion  this  discre- 
tion, must  be  understood  in  reference  to  the  testator's  main  intention  (g). 
In  the  case  of  Cowley  v.  Hartstonge  (A),  which  called  forth  the  above  re- 
marks from  Lord  Eldon,  the  testator  had  given  his  real  and  personal 
estate,  and  subjected  it  to  various  limitations,  giving  a  discretion  to  his 
trustees  as  to  laying  out  the  personal  estate,  but  his  evident  meaning 
was  that  the  real  and  personal  estates  should  go  to  the  same  persons : 
the  limitations  were  not  at  all  applicable  to  personal  estate  (t),  the 
trustees  had  not  exercised  their  discretion.     Lord  Eldon  put  the  case 

(a)  Not  the  intemt  merely,  as  to  which  for  lives.    Lord  Alvanley  held  that  the  oon* 

see  8  Ves.  238-9.  version  into  realty  was  not  impenttive;  he 

(6)  Lord  Eldon,  WhelddU  v.  Partridge^  8  compared  it  to  the  case  where  trustees  have 

Yes.  236.    Lord  Eldon  referred  to  a  note  of  an  option  to  lay  out  money  in  a  way  thai 

his  own  of  such  a  case ;  and  see  ibid.  239-40.  would  be  void  by  the  Mortmain  Act,  and  in 

(c)  Stamper  v.  Jtfttfar,  3  Atk.  212.  Lord  a  manner  that  would  not  be  void,  ib.  p.  50; 
Hardwicke  said,  **  shall  or  may,"  though  im-  Curtis  y.  Huttonj  14  Yes.  537 ;  Davits  ▼.  G^- 
perative  in  an  act  of  parliament,  are  not  so  in  hew^  6  Sim.  585 ;  Potky  v.  iSeymovr,  2  T.  & 
cases  of  this  description ;  here  they  only  give  Coll.  708. 

an  option,  ibid, ;   the  heir  at  law,  said  his        («)  Swann  v.  FowMreau^  3  Yes.  49. 
lordship  in  that  case,  is  not  at  all  in  the  con-        (/)  Supra^  pp.  85-6-7 ;  and  see  Pdkf  v. 

ndiration  of  the  tettkment ;  a  circtunstance  Seyfnour^  2  Y.  &Coll.  721. 
which  is  always  to  be  attended  to.  (g)  Lord  Eldon,  Cowley  v.  HarUtorngt,  1 

(d)  Lord  Alvanley,  Swann  ▼.  FotmereaUj  3  Dow,  379-80. 

Ves.  60 ;  the  trust  was  to  lay  out  the  trust        (h)  Dom.  Proc.  1  Tkuw.  S78. 
fund  CD  freehold  lands,  or  leasehold  estates        {{)  Ibid.  p.  381. 
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of  the  nephew,  one  of  the  devisees,  being  in  a  condition  to  say,  that  hav- 
ing had  a  son  bom,  though  he  had  died  the  hour  after  his  birth,  as  the 
trustees  had  not  before  exercised  their  discretion,  the  money  should  be 
considered  as  the  property  of  the  son,  who  would  necessarily  have  died 
intestate :  Lord  Eldon  held  that  the  trustees  might,  in  such  case,  in  the 
exercise  of  their  discretion,  determine  that  the  money  should  be  invested 
in  land,  and  should  be  considered  as  such,  in  order  that  it  might  go 
according  to  the  limitations  of  the  will ;  and  the  very  occurrence  of  such 
a  circumstance  as  that  above  referred  to  might,  it  was  said,  be  a  good 
reason  for  their  interposition  ;  and  the  House  of  Lords,  on  Lord  Eloon's 
advice  in  this  case,  confirming  the  decree  of  the  Lord  Chancellor  rmnaQi 
*0[  Ireland,  held  that  an  ex  post  Jucto  exercise  of  an  absolute  ^  ^ 
discretion  ought  to  be  supported,  it  appearing  to  be  in  accordance  with 
the  general  scheme  of  the  will  that  such  a  discretion  should  be  exer- 
cised:  in  the  case  itself,  it  was  held  that  the  discretion  had  devolved 
on  the  court  (a).  But  it  is  to  be  observed  that  the  court  will  never  ad- 
mit trustees  to  have  such  an  election  as  to  change  the  property,  unless 
it  be  expressly  given  to  them  (6).  Where  no  option  is  given,  whether 
the  trustees  act  or  neglect  or  refuse  to  act,  according  to  the  general  rule 
b  such  cases,  the  rights  of  the  parties  will  not  be  afiected.  ^^  If  the 
trustees,"  said  Lord  Macclesfield,  ^^  by  delaying  the  purchase,  might 
alter  the  right,  and  give  it  to  the  executors,  by  leaving  the  fund  as  mo- 
ney ;  this  would  be  to  make  it  the  will  of  the  trustee  and  not  the  will  of 
the  testator,  which  would  be  very  unreasonable  and  inconvenient  (c), 
and  the  trustees  would  become  judges  whether  and  how  men  should  be 
bound  by  their  covenants"  {d}.  A  direction  to  sell  with  all  convenient 
speed  after  a  particular  event  will  not  keep  in  suspense  the  character  in 
which  the  property  is  to  be  taken ;  such  a  direction  is  primd  facie  a 
direction  for  an  immediate  sale  after  the  event  (e). 

It  is  not  absolutely  necessary  that  the  conversion  of  personalty  into 
realty  be  effected  within  the  time  specified,  as  the  Court  of  Chancery 
will  dispense  with  that  circumstance  where  a  conversion  appears  to  be 
the  ultimate  object  (/) :  the  same  principle  will  apply  to  a  direction  for 
the  conversion  of  land  into  money.  And  where  the  intention  in  mar- 
riage articles  is  plain,  that  a  conversion  should  be  made,  but  consents  of 
the  parties  interested  to  the  actual  purchase  cannot  be  obtained  as  re- 
quired by  the  instrument,  by  reason  of  their  deaths  or  for  some  other 
cause,  if  any  convenient  purchase  could  have  been  obtained,  the  court 
will  take  upon  itself  to  judge  whether  such  consents  ought  to  have  been 
given,  and  the  conversion  being  the  paramount  object,  it  will  be  con- 
sidered as  made ;  else  the  parties  to  consent  would  have  the  option  of 
determining  whether  the  property  should  be  real  or  personal,  which, 
unless  it  be  clearly  given  to  them,  will  not  be  permitted  (g).    An  equi- 

(a)  The  case  was  decided  on  its  own  pe-  (e)  Sir  J.  Leach,  Fitzgerald  v.  JervoUcy  5 

caliar  circumstances  and  the  language  of  the  Mad.  29;  but  see,  as  regards  tenant  for  Ufe, 

testator  in  his  wiU,  1  Dow.  379.  ^arUng  v.  PorArn,  x.  Jur.  448,  M.R. 

(6)  Lord  Hardwicke,  Earhm  v.  Saunden,  (/)  Kentish  v.  Newman,  2  P.  W.  236. 

1  Ambi  241 ;  Selby  y.  JUUmy  3  Yes.  341.  (g)  Per  Hatchins,  Lord  Comm.,  Symons  v. 

(0  Lord  Macclesfield,  Scudamore  v.  Scu-  Rutter,  2  Vern.  228,  whose  opinion,  tliough 

^MDTc,  Pr.  Ch.  543  (1720),  cited  and  ap-  against  that  of  the  other  two  Lords  Commis- 

piD?ed  1  Bro.  501.  sioners,  has  been  approved  by  subsequent 

(fO  Lord  Talbot,  Iddmure  t.  CarUtle,  2  judges;  Ledimere  t.  Lord  CcarMe,  3  P.  W. 

fonrett  83.  220,  Sir  J.  Jekyl,  affirmed  by  Lord  Talbot, 
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r*26l1  ^^^^^  conversion  of  land  into  money  or  of  ^money  into  land  takes 
I-  -I  place  by  force  of  the  direction,  notwithstanding  die  conversion  or 
investment  is  directed  to  be  made  with  the  ofprohaJtvm  of  certain  parties 
(a) ;  and  legatees  of  legacies  out  of  a  property  directed  to  be  converted 
with  the  consent  of  the  tenant  for  life  in  writing,  are  entitled  to  their 
legacies  whether  the  property  be  converted  or  not ;  and  the  residuary 
legatees  of  the  proceeds  are  entitled,  subject  to  the  legacies,  to  the  estate 
itself,  if  not  converted  (6) :  there  is  an  implied  or  constructive  trust  in 
their  favor ;  though,  of  course,  as  before  mentioned,  a  previous  request 
may  be  made  a  necessary  preliminary  (c).  Real  estate  charged  with 
debts  remains  real  estate  till  actually  converted  (d). 

It  is  a  general  rule  that,  if  all  the  purposes  with  a  view  to  which  the 
parties  have  contracted  that  a  particular  act  shall  be  done  are  at  an  end, 
persons  who  were  not  in  the  contemplation  of  the  parties  in  making  the 
contract  cannot  call  for  its  completion  merely  that  they,  collaterally,  may 
obtain  an  advantage  by  it  (e).  So  if  in  the  case  of  a  will  it  should  ap- 
pear that  the  conversion  of  real  estate  into  personal  or  personal  into  real 
was  only  intended  to  be  made  for  the  purposes  of  convenience,  and  in 
the  events  it  is  not  necessary  that  a  conversion  should  take  place,  as 
where  there  is  a  direction  for  sale,  with  a  view  to  divide  the  proceeds 
amongst  the  children  of  a  person,  and  it  should  turn  out  that  there  is 
only  one  child  to  take,  then,  the  reason  failing,  the  property  will  not  be 
rmoM-]  considered  as  converted  as  between  the  real  *and  personal  repre- 
I-        ^  sentatives(y);  in  such  cases,  therefore,  the  event  may  determine 

Forrest.  80 :   Semdamore  t.  Scudamortt  Prec.  anoe  for  their  benefit,  indeed  that  she  mi^t 

Ch.  543 ;  Wrighton  v.  MacoMtlay^  4  Hare,  497.  have  prohibited  the  trustee  from  appljring  the 

(a)  WrighUon  v.  Maeaulay^  4  Hare,  487;  funds  for  that  purpose  (p.  122),  and  that  the 

and  see  Sheddon  y.  GoodricK,  8  Ves.  481.  plaintiff  was  entitled  under  the  assignment; 

(6)   Waddmgttm  r.  Yate$,  15  Law  J.  223,  but  he  intimated  that  if  the  wife  bad  chosen 

Vice-Chancellor  K.  Brace.  to  keep  up  the  policy  the  next  of  kin  would 

(c)  V.  Alp.  p.  257.  have  been  entitled  (p.  121),  it  would  have 

(d)  Botirne  v.  Bourne^  3  Hare,  35,  38.  been  an  intimation  of  an  intention  that  thejr 

(e)  The  case  of  Godsall  v.  Webb^  2  Keen,  should  have  it, 

121,  may  be  taken  as  an  illustration  of  the  The  Master  of  the  RoUs  distinguished  this 
general  rule.  One  of  the  clauses  of  a  mar-  case  from  Andmon  v.  Doioton,  15  Yes.  537, 
riage  settlement  was  that  the  trustees  should,  where  it  was  held  the  wife  had  only  a  life 
out  of  the  trust  funds,  effect  and  keep  up  an  interest,  with  a  power  of  disposition  only  by 
insurance  on  the  life  of  the  intended  wife,  will  (see  Sugd.  Powers,  ii.  237-8} ;  there  the 
and  on  her  death  the  money  insured  was  to  fund  was  actually  realized  and  in  the  hands 
be  laid  out  by  the  trustees,  and  they  were  to  of  the  trustees  bound  by  the  trust;  here  the 
pay  the  interest  to  the  husband  for  life,  if  he  next  of  kin  would  hare  had  to  compel  the 
thould  nimoe,  and  af^er  his  death  to  such  per-  trastee,  that  is  the  wife,  to  amU  tht  fimd  by 
sons  as  the  wife  should  by  will  appoint;  in  keeping  up  the  policy, 
default  of  appointment  to  the  persons  entitled  (/)  See  Crabtrte  v.  BrambU^  3  Atk.  687. 
under  the  Statute  of  Distributions.  The  However,  in  that  case  the  child  had  done 
policy  was  affected,  but  the  husband  having  acts  to  show  that  she  desired  that  the  pro- 
died,  the  surviving  trustee  of  the  settlement  perty  should  remain  as  land,  and  she  was 
and  the  wife  assigned  over  the  policy  to  the  clearly  entitled  to  elect ;  and  see  the  cases 
plaintiff,  a  relation,  on  condition  of  his  paying  cited  in  Mr.  Raithby's  note,  p.  680.  In  jSh- 
the  future  premiums.  On  her  death,  her  next  boU  v.  Lcf,  2  Vern.  284,  a  testator  gave  to  his 
of  kin  claimed  the  amount  received  on  the  two  daughters  550/.  a-piece,  which  be  di- 
policy  on  the  effect  of  the  express  worde  in  rected  to  be  laid  out  in  lands,  at  the  diicretkm 
their  favor.  The  Master  of  the  Rolls  con-  of  his  executors,  one  year  alter  his  death,  id 
strued  the  settlement  as  being  an  agreement  the  use  of  the  two  daughters,  and  in  case  of 
between  husband  and  wife  only,  for  his  bene-  the  death  of  either  before  marriage,  150L, 
fit  (pp.  120, 121),  that  the  next  of  kin  (being  part  of  the  portion  of  the  one  so  dying,  or,  if 
mere  volunteers)  could  not  have  compelled  the  1100/.  should  have  been  laidoat,somi»cb 
the  tffife  or  the  trustees  to  keep  up  the  insuiw  of  the  land  as  should  be  of  the  value  of  150/L 
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whether  the  rule  is  to  be  applied.  But  if  the  contract  or  direction  for 
eonversion  of  an  existing  fund  is  absolute  and  unrestricted  (a),  if  any 
event  shall  have  happened  on  which  the  conversion  ought  to  have  taken 
place,  as  if  a  child  be  born,  though  it  live  but  for  an  hour  (6);  and,  what 
is  stronger,  if  in  the  case  of  marriage  articles  the  marriage  take  place, 
and  the  obligation  to  invest  has  in  the  terms  of  the  articles  become  ab- 
solute, so  that  one  oTthe  parties  has  a  right  to  insist  upon  the  conversion 
as  against  the  other  (c),  the  property,  the  subject  of  the  covenant  or  di- 
rection, is  bound,  though  it  may  be  only  for  the  benefit  of  some  collateral 
heir  as  regards  personal  estate,  or  the  personal  representative  as  regards 
real  estate,  though  neither  of  them  could  have  been  personally  or  specific 
caUy  the  object  of  consideration.  Thus,  where  by  marriage  articles  it 
is  stipulated  that  money  shall  be  laid  out  in  land,  to  be  settled  on  the 
husband  and  wife,  and  their  issue,  with  remainder  to  the  heirs  of  the  wifcy 
if  the  marriage  take  place,  the  money  must  be  laid  out  or  considered  as 
laid  out,  though  the  wife  die  without  issue  in  the  lifetime  of  the  husband  (d). 

shoold  go  to  the  suryiving  sister,  the  rest  to  483,  the  hasbaod  stipulated  by  marriage  arti- 
go  to  the  two  sons  and  their  hart,  Jane,  one  cles  to  lay  out  a  sum  of  money  then  in  the 
of  the  daughters,  died  unmarried,  leaving  hands  of  trustees  in  the  purchase  of  lands  to 
Mary,  the  other,  surviving,  who  married  but  be  settled  on  himself  and  /ns  hnrzj  the  mar- 
died  without  issue :  both  the  sons  died  with-  riage  took  effect,  the  father  received  1300/. 
OQt  issue.  The  court  decreed  that  the  per-  part  of  the  2000/.,  and  applied  it  to  bis  own 
soottl  representative  of  Mary  took  both  the  use,  which  it  was  admitted  he  had  a  right  to 
suns  of  5502.  and  1501.  against  the  claim  of  do;  it  was  decreed  that  the  remaining  650/. 
tbe  heir  of  the  testator,  who  was  also  the  heir  was  converted  into  land,  and  that  the  heir,  an 
of  ius  four  children.  This  case  appears  to  only  daughter,  was  entitled  to  it  (and  see  the 
have  proceeded  on  the  principle  that  there  opinion  of  Lord  Commissioner  Hutchins,  in 
vas  not  an  abaoikUe  convenionj  but  as  it  was  SymoncU  v.  Butter ^  Prec.  Chan.  23,  which  has 
left  to  the  discretion  of  the  executors  (see  been  approved  by  subsequent  judges,  though 
I^win,  717),  the  fund  mast  be  taken  as  it  the  other  two  commissioners  were  of  a  con- 
was  found.  It  may  have  partly  turned  on  trary  opinion,  as  there  was  no  dnld  or  creditor 
the  words  *'or  150/.  part  of  the  portion,"  &c.,  in  the  case).  In  Oldham  v.  Hughes,  2  Atk. 
which  contemplated  that  so  much  might  go  452, 455,  the  covenantor  had  leA  no  issue ; 
over  at  money,  out  of  the  lo^/e  fund  as  money  ;  the  heir,  who  was  a  collateral,  was  alone  in- 
besides,  the  original  gift  was  of  so  much  terested  in  the  conversion.  In  Biggs  v.  Jin- 
mooey;  et  v.  sup.  p.  243.  drewt,  5  Sim.  424,  430,  a  case  of  conversion 

(a)  See  Stead  v.  Newdigate,  2  Mer.  530-1,  of  real  into  personal  estate  by  a  voluntary 
a  case  as  to  conversion  of  money  into  land.  deed,  it  was  contended  that  there  was  no 

(b)  Kettleby  v.  Jitteood,  on  re-hearing,  1  longer  any  specific  purpose  to  answer;  as  all 
Venxra,  471;  Edwards  v.  Countess  of  War'  the  testator's  debts  had  been  paid,  which  was 
(Mi,  2  P.  W.  171,  3  P.  W.  221,  inf.  p.  282,  the  main  object,  by  the  sales  already  made; 
and  the  cases  cited  below,  and  in  PuUeney  v.  but  the  conversion  was  held  to  be  complete, 
Darhngton,  I  Bro.  227.  and  the  unsold  estates  were  treated  as  per- 

(c)  See  Stead  v.  Neiodigatey  sup.,  and  the  sonalty.  In  Scudamore  v.  Seudamore,  Prec. 
cases  cited  below.  Ch.  543,  the  same  principle  was  applied  to  a 

(d)  Laney  v.  FaxretMd,  2  Vern.  102 ;  the  will;  8000/.  was  devised  to  Mrs.  Prince,  the 
money  indeed  had  been  the  wife's,  though  on  testator's  daughter,  to  be  laid  out  in  land  to 
principle  it  would  have  made  no  difference  be  settled  on  herself  for  life,  with  remainder 
if  it  had  been  the  husband's;  a  wife  has  a  to  John  Scudamore  and  his  heirs,  and  in  case 
clear  right  to  exact  a  stipulation  in  favor  of  he  died  in  the  lifetime  of  Mrs.  Prince  (as  he 
her  heir.  Kmghts  v.  Jltkyns,  2  Vern.  20,  did)  to  the  Lord  Scudamore  and  his  A«rs,exe- 
i|ated  infra,  is  a  stronger  case,  for  the  limita*  cutors,  and  administrators;  it  was  decided 
tioD  to  the  heirs  of  the  husband  had  to  be  im-  that  the  heir  of  Lord  Scudamore  was  entitled 
plied.  In  Ltdemere  v.  Lord  Carlisle,  3  P.  W.  to  the  money ;  so  that,  as  a  general  rule, 
211, 217;  8.  C.  Forrest  80,  on  appeal,  also  whether  a  person  covenants  with  trustees  of 
stated  injfra,  the  claimant  was  a  collateral  a  marriage  settlement  that  his  money  shall 
beir;  there  was  no  specific  purpose  to  answer  be  turned  into  land,  or  directs  it  by  deed  or 
hy  enforcing  the  covenant,  excepting  that  by  will,  it  is  the  same  thing  in  reference  to 
^y  Lechmere  was  entitled  to  a  jointure  out  the  doctrine  of  conversion. 

of  the  lands.    In  Chtq>liny.  Honur,  I?.  Yf, 
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called  upon  the  trustee  to  convey  the  estate  to  her  in  fee,  so  as  to  give 
to  her  the  legal  estate  which  would  have  been  descendible  to  the  heirs 
general,  including  those  of  the  maternal  line:  on  this  ground  the  heir 
ex  parte  matemd  claimed  the  estate.  The  case  was  heard  before  Lord 
Northington,  assisted  by  Lord  Mansfield  and  SirT.  Clark,  and  is  referred 
to  in  the  former  volume.  On  the  part  of  the  heir  ex  parte  matemd  it  was 
urged,  that  as  the  settlor  might  at  anytime  have  called  upon  the  trustees 
to  convey,  and  equity  looked  upon  what  ought  to  be  done  as  done,  the 
court  would  consider  what  ought  to  have  been  done  as  actually  done, 
and  would  consider  the  conveyance  as  actually  made  by  the  trustees, 
and  then  in  default  of  heirs  of  the  paternal  line  the  estate  would  have 
descended  to  the  heir  ex  parte  maternd.  Sir  Thomas  Clark,  M.  R.,  ad- 
mitted that  this  would  have  been  the  effect  of  an  actual  reconveyance  to 
r*2f)f)1  ^^^  settlor,  *but  as  no  conveyance  had  been  executed,  the  conse- 
L  -I  quence  insisted  upon  would  not  follow ;  that  it  might  have  been 
done  was  not  sufficient;  the  settlor  never  prayed  a  reconveyance,  and  it 
was  impossible  to  say  whether  she  ever  would,  and  the  maternal  heir 
was  not  to  be  considered  a  privy  in  blood,  but  a  mere  stranger:  Lord 
Northington  adopted  the  same  view  (a). 

One  of  the  grounds  for  denying  the  right  of  the  heir  ex  parte  matemd 
in  the  last-cited  case  was,  as  above  stated,  that  the  heir  ex  parte  matemd 
was  to  be  considered  as  a  stranger  to  the  settlor  and  to  the  trust :  on  the 
same  ground  it  was  decided,  that  the  crown  could  not  claim.  The  claim 
of  the  crown  was  founded  upon  this,  that  there  being  no  heir  ex  parte 
patemdy  the  original  grant  in  virtue  of  which  all  lands  in  England  are 
assumed  to  be  held  (6),  was  spent;  and  consequently  the  estate  ought  to 
be  considered  as  having  reverted  to  the  crown,  and  therefore  that  a  con- 
veyance by  the  trustees  to  the  crown,  in  right  of  such  title  by  reverter, 
ought  to  be  enforced;  but  there  was,  in  fact,  a  legal  tenant  of  the  estate, 
so  that  the  crown  had  no  title  at  law,  and  as  the  crown  was  an  entire 
stranger  to  the  trust,  the  court  refused  to  interfere  on  behalf  of  the 
crown  (c).  In  a  subsequent  case,  before  Lord  Rosslyn,  where  money  was 
devised  to  be  laid  out  in  land,  and  the  person  who  would  have  been  entitled 
to  the  land  had  died  without  an  heir,  though  his  lordship  decided  the  case 
on  another  ground,  he  intimated  a  strong  opinion  that  there  was  no  equity 
for  the  crown,  being  a  stranger,  to  call  for  a  conversion,  and  such  is  now 
the  settled  doctrine :  the  same  reason  will  apply  to  the  lord  of  a  manor 
seeking  to  enforce  a  trust,  in  order  to  have  the  benefit  of  an  escheat  {d): 

(a)  Burgeu  v.   Wheate,  I  Sir  W.  Black,  as  Mr.  Lewin  observes,  p.  682,  this  doctrine 

123 ;  1  Eden,  177,  18C;  tiqira,  vol.  i.  p.  504.  has  been  repeatedly  disapproved  ;  indeed,  it 

(6)  y.  tupra,  vol.  i.  p.  93.   Lord  Mansfield,  would  make  a  serious  inroad  on  the  general 

as  before  noticed,  would  have  carried  out  the  rules :  for  the  construction  of  wills,  see  ml.  aL 


principle  in  all  its  consequences.  BolnnionY.  Knight^  2  Eden,  155  ;  cT 

(r)  V.  tupra^  vol.  i.  p.  504.  The  claim  of  the  crown,  under  similar  ci^ 

(rf)   Walker  v.  Dmne,  2  Ves.  J.  170,  185;  cumstances,  was  rejected  on  the  same  grounds, 

recognized  by  Lord  Brougham,  Henchman  y.  in  the  late  case  of  Taylor  r.  Haygartk^  14 

Mtomey-Gmwraly  3   My.  &  K.  494;  though  Simons,  8,  17,  19;  viii.  Jurist,  138,  V,  C.  E 

the  decision  was  made  on  a  different  ground.  The  rights  of  the  crown  to  personal  estate 

Lord  Rosslyn  added,  that  he  thought  the  limi'  are  larger :  the  executors  are  as  much  trustees 

tation  to   "the  right  heirs"  meant  nothing;  for  the  crown  as  they  would  be  for  the  neii 

tliai  they  were  only  inserted  because  the  tes»  of  kin,  MiddUton  v.  Sjfncer,  1  Bro.  201 ;  14 

tator  did  not  know  what  to  do  with  the  estate  Simons,  13,  16,  18 ;  and  see  Du  HornmOm  ▼. 

when  the  express  limitations  were  spent ;  but,  ShMm^  1  Bear.  93,  though  that  case  turned 
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bat  the  lord  may  redeem  a  mortgage  upon  an  estate  which  has  come  to 
him  by  escheat  (a). 

*It  is  a  general  rule  that  settling  lands  by  a  freeman  of  London  r*nc-ri 
on  a  child  is  not  such  an  advancement  as  shall  be  brought  into  ^  -' 
hotchpot,  so  money  laid  out  in  lands  for  the  benefit  of  a  child  takes  it  out 
of  the  customary  estate,  and  is  not  subject  to  be  brought  into  hotchpot; 
it  is  considered  as  equivalent  to  a  purchase  of  the  lands,  and  a  gift  of 
them  by  the  father  (6). 

Real  estate  may  be  so  converted  into  personal  estate  as  to  be  liable  to 
legacy  duty.  Real  estate  was  devised  to  trustees  to  be  sold,  and  the 
proceeds  to  be  considered  as  part  of  the  testator's  residuary  estate  (after 
disposed  of),  or  to  go  in  aid,  if  necessary,  of  the  rest  of  his  property  in 
discharge  of  his  legacies.  Lord  C.  B.  Thomson  considered  that  under 
this  direction  the  proceeds  were  to  go  as  the  residue  of  the  testator's  per- 
sonal  estate,  and  that  if  the  residuary  legatee  and  devisee  had  died  be- 
fore making  any  election,  it  would  have  gone  as  part  of  his  personal 
estate ;  and  he  held  that  it  was  liable  to  legacy  duty,  under  48  Geo.  lU. 
c.  149,  sched.  3;  for  the  person  entitled  could  not,  by  preventing  a  sale, 
which  he  might  do  as  between  himself  and  the  trustees,  intercept  the 
attaching  of  the  legacy  duty  (c). 

It  may  here  be  observed  that  where  an  e;5tate  is  devised  to  a  particular 
person,  and  then  the  testator  contracts  to  sell  the  estate,  as  this  operates 
to  convert  the  devisor  into  a  mere  trustee  of  the  estate  for  the  purchaser, 
subject  to  a  lien  for  the  payment  of  the  purchase  money,  and  the  pur- 
chaser into  a  trustee  of  the  purchase  money  for  the  vendor  (d),  it  is  the 
purchase  money  alone  that  the  vendor  is  entitled  to  at  his  death ;  it  will 
therefore  go  to  the  personal  representatives  or  legatees  of  the  vendor;  he 
has  at  his  death  no  interest  in  the  real  estate  within  the  23d  sect,  of  the 
1  Vict.  c.  26  (e).  Even  where  the  contract  is  binding  at  the  death  of 
the  testator,  but  the  right  to  enforce  it  is  lost  by  subsequent  laches,  the 
estate  is  so  converted  that  it  will  belong  to  the  personal  representa* 
tives  (/). 

Where  a  person  conveys  a  mortgaged  estate  to  a  trustee  and  empowers 
him,  not  making  it  compulsory  but  at  his  discretion,  on  non-payment  of 
the  debt  charged  in  the  estate,  within  a  certain  time  to  sell  it,  and  to 
apply  the  proceeds  in  payment  of  the  debt,  and  to  pay  the  residue  to  the 
grantor,  even  should  the  period  at  which  the  ^trustee  is  authorized  r^ocoi 
to  sell  happen  during  the  life  of  the  donor;  if  in  fact  no  sale  has  '-  ^ 
taken  place,  the  mortgagor's  interest  in  the  property  will  descend  as  real 
estate,  or  go  to  the  devisees  of  the  grantor  (g).    If  the  direction  for  sale 

OD   a  dlfierent   point.    It  has  been  equally  knd  out  in  land,  though  not  settled  according 
held,  tliat  in  the  case  of  a  contract  for  a  pur-  to  the  tettator'i  itUention.    Query,  if  the  mo- 
chase,  the  rule  only  applies  to  the  parties  to  ney  had  only  been  direded  to  be  laid  out  ? 
the  contract ;  a  third  person,  a  stranger  to  the  (c)  Mtomty-Gtntral  t.  Holford^  1  Price, 
contract,  cannot  intervene  to  enforce  it,  Tather  426. 

T.  SmaO^  3  My.  &  Cr.  70;  and  see  Moom  v.  {d)  Y.  ntpra,  vol  i.  509;  Wall  v.  BriglO, 

Croat,  8  Sim.  d22 ;  and  Jrhffright  v.  CoU,  2  IJac.  &  Walker,  500. 

Y.  &  Coll.  C.  C.  4.  (e)  Stq),  vol.  i.  p.  476;  Farrar  v.  Earl  ^ 

(a)  Bomu  v.  Mamz^  3  Hare,  394.  Wvdtrixm^  5  Beav.  7. 

(6)  Burnt  V.  Edwardi,  3  Atk.  453;  jif^  (/)  Curre  v.  Bowyett  cited  6  Beav.  6. 

maud  T.  Honywoodj  2  Cha.  Rep.  117,  129;  (^)  Bourne  v.  Boiame,  2  Hare,  35;  Dalzell 

BabmgUm  v.  Greenwood^  1   P.  W.  531,  re-  on  Conversion,  p.  H9,dteq.  cited  2  Hare,  35; 

feired  to  in  note.    NJB.  The  money  had  been  and  see  the  distinction,  t6.  p.  91,  where  the 
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is  imperatire,  or  a  clear  intention  is  shown  that  there  shall  be  a  coover- 
sion  out  and  out,  then  the  surplus  will  go  as  personal  estate  whether  the 
estate  has  been  sold  or  not  (a). 

We  have  now  to  consider  more  particularly  who  are  the  persons  in 
whose  favor  the  court  will  interfere,  and  under  what  circumstances  the 
court  will  refuse  to  interfere  to  carry  out  this  principle ;  for  it  is  not  in 
favor  of  every  one  that  the  rule  is  enforced,  but  only  between  the  paities 
who  stipulate  and  those  who  stand  in  their  place  (&). 

I.  As  regards  Devises  of  land  or  of  money.  The  right  of  the  heir  at 
law,  where  a  particular  sum  of  money  has  been  directed  by  will  to  be 
laid  out  in  land,  the  ultimate  limitation  being  to  the  testator's  right  beiis, 
to  have  the  money  or  the  estate  to  be  purchased  in  the  event  of  such 
ultimate  limitation  coming  into  possession,  has  been  repeatedly  recog* 
nized  (c) ;  and  as  consideration  and  even  privity  in  the  case  of  a  will  are 
out  of  the  question,  and  the  intention  only  is  to  be  looked  to,  there  seems 
to  be  no  necessity  in  such  cases  to  resort  to  the  once-admitted  principle 
that  favor  should  be  shown  to  the  heir  (d). 

In  WheldaU  v.  Partridge^  Lord  Alvanley,  M.  R.,  said  the  only  ques- 
tion in  such  cases  is  whether  the  character  of  land  or  money  is  defimf 
Hvely  af&xed  to  the  property  or  whether  it  is  left  as  matter  of  uncertainty 
in  what  manner  the  owner  of  the  property  intended  it  to  descend  (e). 
In  the  case  in  question,  Lord  Alvanley  held  that  the  character  of  land 
was  not  definitively  affixed,  and  Lord  Eldon  affirmed  the  decree  ;  but  his 
lordship  said  that  if  the  deed  had  concluded  with  the  first  limitation  it 
r*2691  ^^^^^  immediately  have  impressed  this  money  *with  real  quali' 
^  ^  ties  [f);  and  he  added,  that  if  the  instrument  was  to  be  taken  as 
having  impressed  the  fund  with  real  qualities  immediately  upon  the  exe* 
cution,  in  the  question  between  the  heir  and  executor,  the  money  being 
once  clearly  and  plainly  impressed  with  real  uses  as  land,  and  one  of 
those  uses  being  for  the  benefit  of  the  heir;  the  impression,  in  his  opin* 
ion,  unless  removed,  would  remain  for  the  benefit  of  the  heir  {g). 

n.  Where  the  rights  of  the  parties  depend  upon  a  Ck>ntract.  In  sach 
cases  it  frequently  becomes  an  important  question  as  to  who  is  entitled 
to  put  the  court  in  motion,  in  oitler  to  have  the  contract  carried  into 
effect.  It  is  not,  as  above  observed,  in  favor  of  every  one  that  it  is  to 
be  carried  into  effect.    The  trustee,  as  he  cannot,  by  delaying  to  invest 

interest  of  the  person  dying  vests  before  his  y.  Scudamore,  Free.  Ch.  544.    Lord  Thorlow, 

death  under  a  deed  ab$oliUely  requiring  con-  in  Rtuhlty  v.  McuterSy  1  Yes.  Jun.  204;  3 

version.  Bro.  99,  notices  the  effect  which  this  favor  to 

(a)  As  in   Van  v.  Banutt,  19  Yes.  102,  the  heir  had  produced  in  some  of  the  earlier 

109-10-11 ;  Biggs  v.  Jindmny  5  Sim.  424,  decisions,  which  he  would  not  foUow. 

mpraj  tt  v.  iupra;  and  see  Matton  v.  Smftj  («)   WhMale  v.  Partridge^  5  Yes.  39&>7; 

8  Beav.  375-6.  case  of  a  Deed. 

(6)  See  Burgeu  v.  Weak,  1  Eden,  R.  186  ,*  (/)  S.  C,  on  appeal,  8  Yes.  227,  et  v.  up. 

1  Fonbl.  419-20-22-25.  pp.  270-272, 

(c)  Y.  n^a  p.  [263];  and  see  Rohmaon  v.  (g)  And  see  Biddulph  v.  Biddu^h,  12  Yes. 

Knight,  2  Eden,  156,  158 ;  though  this  case  166 ;  in  which  the  dictum  of  Lord  Eidoa  in 

seems  to  have  been  decided  against  the  re-  opposition  to  that  of  Lord  Rosslyn ;  viz.,  diat 

siduary  legatee  on  the  ground  that  the  plain  there  was**  no  equity  between  representatiTes 

intent  was  not  to  give  this  property  as  part  of  to  change  the  nature  of  the  property,"  was 

the  residue.  followed. 

(if)  See  the  reporter's  note  to  Satdamore 
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or  to  sell,  affect  the  interests  of  the  cestui  que  trusty  so  neither  can  he  of 
bimself  giTe  efficacy  to  a  contract,  which  would  otherwise  be  dormant, 
according  to  his  whim  and  Qaprice ;  there  must  be  some  purpose  to  an- 
iwer,  and  some  person  entitled  to  call  the  trustee  into  activity.  The 
general  rule  is,  that  it  shall  be  between  the  parties  who  stipulate  what  is 
to  be  done,  or  those  who  stand  in  their  place  (a). 

First.  As  regards  the  rights  of  the  Heir  and  Personal  Representatives 
imd  Next  of  l^n,  where  the  contract  affects  some  Existing  Property^ 
real  or  personal,  which  belongs  to  one  of  the  parties.  In  ordinary  cases 
\riiere  there  is  a  contract,  under  which  certain  lands  are  to  be  settled, 
and  the  lands  are  expressly  limited  to  the  heir  of  one  of  the  contracting 
parties,  after  the  particular  limitations  have  become  expended,  or  in  the 
event  of  their  not  taking  effect ;  and  where  land  is  directed  to  be  con- 
verted into  money,  and  after  the  particular  limitations  have  been  satis- 
fied, or  in  the  event  of  their  becoming  ineffectual,  the  money  so  to  be 
raised  is  limited  to  the  next  of  kin ;  the  heir  is  entitled  to  have  the  con- 
tract carried  into  effect  in  the  one  case,  and  the  next  of  kin  in  the  other 
(i) ;  bat  there  is  no  equity  between  the  two  lines  of  heirs  to  call  for  a 
conveyance  in  order  to  alter  the  course  of  descent  (c).  So  if  there  be  a 
contract  that  money  then  in  the  hands  of  a  third  person,  or  afterwards 
to  be  deposited,  and  which  is  actually  deposited,  *shall  be  laid  r*o70l 
oot  in  the  purchase  of  lands  to  be  settled  to  certain  uses,  with  ^  J 
the  ultimate  remainder  to  the  heir  of  one  of  the  contracting  parties,  the 
beir  will  be  entitled  to  have  that  contract  carried  into  effect  (d). 

It  has  already  been  noticed  that  the  rule  that  what  ought  to  be  done 
is  considered  as  done,  so  as  to  effect  a  conversion  of  real  estate  into  per- 
sonal, and  personal  into  real,  is  subject  to  some  qualifications. 

It  is  a  clear  principle,  both  at  law  and  in  equity,  that  where  there  is 
a  confusion  of  rights — ^where  the  debtor  and  creditor,  the  obligor  and  ob- 
ligee, become  the  same  person — there  can  be  no  rig^ht  put  into  execution, 
bnt  there  is  an  immediate  merger^  though  on  the  intent,  express  or  im- 
plied, equity  will  keep  them  distinct  (e). 

1st.  When  therefore  the  money  bound  by  the  direction  or  contract  for 
conversion,  gets  into  the  hands  of  the  person  who  is  absolutely  entitled 
to  it  either  way,  when,  as  it  is  sometimes  said,  the  money  is  ^^  at  home," 
tbe  operation  of  the  rule  of  conversion  will  cease  ;  the  fund  and  the  uses 
coming  together  the  uses  are  discharged  and  merged  (f). 

Bat  if  a  part  only  of  the  money  bound  by  the  contract  has  been  called 

(a)  See  Lord  Conxion  v.  Oxendon,  2  Yes.  v.  Jhton^  3  Yes.  342 ;  Hanoood  v.  Oglanditf 

J-  264;  S.C.A  Bro.  397 ;  Langley  y.  Sneyd,  8  Yes.  128 ;  et  v.  nqi.  vol.  i.  p.  508. 

lSm.&8.54:Bitf^«wv.  WheaU,!  SirWm.  (/)  Ratfdtighy.  Master,  1  Yes.  J,   204; 

Bhek.  123;  1  Eden,  177,  186,  Sir  T.  Clark,  WheldaU  v.  Partridge,  8  Yes.  235 ;  Pvlieney 

M.  R.  d  V.  «y.  p.  261.  ▼.  Darhngton,  7  Bro.  P.  C.  530,  there  cited ; 

(Q  Lord  Alyanley,  M.  R.,  Lord  Compton  Chichester  v.  Bidcerstaff,  2  Yem.  295.    As- 

▼•  Oxmdon,  2  Yea.  J.  264;  and  see  Rashleyv,  suming  that  Mr.  Lewin's  view  of  this  case 

Jfiutoi,  1  Yes.  J.  204;  3  Bro.  99.  is  correct,  as  it  appears  to  be,  and  that  the 

(c)  Lmgk^  V.  Sneyd,  1  Sim.  &  S.  55.  3000/.  covenanted  to  be  furnished  by  Sir  Ch. 

(i)  Ch^^  T.  Borner,  1  P.  W.  p.  483;  BickerstafThimselfhad  been  given  to  the  heir, 

^Siwtfr  V.  Countess  of  Warwick,  2  P.  W.  then  Sir  J.  Jekyll's  and  Lord  Talbot's  objeo- 

171;  Laney  y.  Favrschad,  2  Yem.  101.  tions  to  this  case  would  be  removed;  see 

(4  Lord  CompUm  r.  Oxendon,  2  Yes.  J.  Lewin,  677-9. 
264;  PhiOps  T. Brydges,  3  Yes.  J.  127 ;  Sdby 
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ID,  by  a  party  having  a  power  to  do  so,  the  remainder  of  the  money  will 
still  be  considered  as  retaining  its  real  character  as  between  the  re^  and 
personal  representatives  (a). 

r*27l1  *^'  Where  the  property  is  Outstanding  in  a  trustee,  but  there 
^  •'is  some  person  in  whom  both  the  qualifications  are  united,  that  is, 
who  is  absolutely  entitled  to  the  property  in  whichever  quality  it  is  to  be 
taken,  such  person  may  declare  his  election  in  what  quality  it  shall  be 
taken,  whether  for  descent  or  otherwise  (6) ;  and  then  the  property  must 
be  taken  for  all  purposes,  according  to  the  quality  which  such  election 
has  impressed  upon  it  (c).  All  the  cases  establish  this,  said  Lord  Gotten* 
ham,  in  a  late  case  in  the  House  of  Lords,  that  where  the  conversion  has 
not  in  fact  taken  place,  and  the  interest  vests  absolutely,  whether  in  land 
or  money  in  one  person,  any  act  of  his  indicating  an  option  in  which 
character  he  takes  or  disposes  of  it,  will  determine  the  succession  as  be- 
tween his  real  and  personal  representatives  {d)  i  such  election  may  be 
made  by  any  act  from  which  the  intention  can  be  collected,  and  slight 
circumstances  have  been  considered  to  be  sufficient  (e) ;  but  of  course 
no  election  can  determine  the  question  ;  as  regards  other  parties  claiming 
under  the  trust,  the  election  can  affect  those  only  who  claim  as  volute 
teers{f)  under  the  party  electing ;  therefore,  where  the  entire  absolute  in- 
terest never  vests  in  a  person  during  his  life,  he  has  no  power  by  any  act 
of  his  to  eflect  a  present  reconversion,  though  he  may  dispose  of  his  re- 

(a)  By  articles  before  marriage,  the  hus-  was  remarked  that  this  was  not  a  questkm  be* 

band  agreed  to  add  700/.  to  his  wife's  portion,  tween  the  person  who  was  to  pay  the  monej, 

and  the  securities  were  astigned  to  trustees  to  and  the  person  to  receive,  but  betiRreen  the 

beinvested  in  land,and  settled  on  the  husband  heir  and  executor  in  respect  of  money  oot- 

for  life,  with  remainder  to  the  wife  for  life,  standing  in  trustees ;  but  as  regards  that  per* 

remainder  to  the   first  and  other  sons,  and  tion  which  the  father  had  called  in  from  the 

then  to  daughters  in  tail,  with  remainder  to  trustees,  as  he  would  have  had  the  absolate 

the  right  heir  of  the  husband.     There  was  no  dominion   over   it,  had   it   been    hiod,  the 

issue  of  the  marriage ;  the  husband  received  daughter  had  no  claim  against  the  father's 

a  part  of  the  trust  fund,  and  invested  it  in  executors  to  refund  this  portion,   ChtgtBm  ▼. 

bis  own  name  on  personal  security,  though  Horner^  1  P.  W.  484 ;  M.  R.  1718. 
his  wife  was  alive.    By  his  will  he  devised        (6)  V.  T%)mton  v.  fTowIfy,  lO  Ves.  129; 

all  his  real  estates,  and  appointed  executors;  THquet  v.  ThomUm^  13  Ves.  346,  357. 
it  was  held  that  such  part  as  he  had  called        (c)  Lord  Eldon,  Wkddak  v.  Parlridgt,  S 

in  should  go  to  his  executors,  for  having  the  Yes.  235-6. 

right  to   elect  to  take  the  reversion  of  the        (d)  Lord  Cottenham,  Cookmm  v.  CooAsMi 

fund  as  he  chose,  and  having  taken  the  seou-  12  Cl.  &  F.  146,  on  appeal  from  Lord  Dug- 

rity  in  the  names  of  his  executors,  it  was  clear  dale's  decision,  5  Beavan,  22.      The  cases 

he  did  not  mean  his  real  representative  to  down  to  LangUy  v.  Sneyd^  1  Sim.  &  S.  45, 

have  it,  but  the  rest  went  to  his  devisee,  the  are  collected  by  Mr.  Vesey,  in  his  note  to 

articles  having  changed  the  money  into  land,  Ra$hUigh  v.  JUoiter^  1  Yes.  J.  204  ;  the  rest 

JAngen  v.  Sowray^  1  P.  W.  172,  Lord  Har-  may  be  found  in  Mr.  Bethell's  argument,  1*2 

court;  affirmed  on  rehearing  by  Lord  Cow-  Cl.  &  F.  p.  137 :  Lord  Cottenham,  p.  145,  pai^ 

per.    So  where  by  marriage  articles  a  father  ticularly  noticed  Earhm  v.  Smmderty  I  Amh 

in  consideration  of  the  marriage,  and  of  the  241,  and  CowUy  v.  HarttioHge,  1   Dow.  361; 

marriage  portion  brought  by  the  wife,  cove-  and  see,  as  to,  the  general  doctrine,  WrigkiMM 

nanted  int.  aL  that  2000/.  belonging  to  him,  y.  MacdnUayyA  Hare,  487,  affirmed  on  appeal, 

then  in  the  hands  of  trustees,  should  be  in*  Nov.  1846. 

vested  in  lands  to  be  settled  on  himself  and        («)  Lord   Langdale,  stating  the    resah  of 

his  heirs,  without  any  intermediate   limita-  the  authorities.  Motion  v.  Sbi/t,  8  Beav.  375; 

tions,  and  there  was  issue  of  the  marriage  et  v.  int.  al  Lord  Eldon's  judgment,   VPM> 

one   daughter:   on  a  question  between  the  dale  y.  Partridgt,  ubi  step./  Puttemeif  "r,  Dar* 

daughter  as  heir,  and  the  personal  represent-  Kngfon,  1  Bro.  223 ;   Van  v.  Bametij  19  Yes. 

ative  of  the  father,  it  was  held  that  all  the  109. 

residneof  the  fund  which  bad  not  been  called        (/}  Lord  Hardw^  Crabtree  y.  BramMt,^ 

in  by  the  father  belonged  to  the  daughter;  it  Atk.  686. 


Where  the  Contract  does  not  effect  any  Specific  Property.       271 

Tersionary  interest  in  the  property  by  whatever  denomination  he  may  think 
fit,  and  it  will  be  taken  by  his  donees  accordingly  (a). 

*UntiI  an  election  is  made,  by  the  person  capable  of  electing  r«o7oi 
(it  is  different,  as  we  have  seen,  where  the  property  has  come  into  L  -• 
bis  possession),  the  property  remains  and  passes  as  it  would  have  done 
if  a  conversion  had  actually  taken  place  as  directed,  and  the  onus  lies 
on  those  who  would  show  an  election  to  take  it  in  another  character  than 
that  it  would  have  if  converted  (6).  The  decisions,  as  before  stated,  have 
overruled  the  general  proposition  of  Lord  Rosslyn  (c),  that,  in  these  cases, 
in  the  absence  of  an  election,  the  court  will  not  interpose,  and  the  pro- 
perty is  to  be  taken  as  it  happens  to  be  at  the  death  of  the  party  through 
whom  it  is  claimed  {d) ;  for,  as  Lord  Eldon  observed,  it  is  not  correct  to 
say  that  the  court  does  not  interpose  between  volunteers,  if  it  gives  to  the 
executor  that  money  which  the  instrument  gives  to  the  heir  (e). 

Secondly.  Where  the  contract  does  not  affect  any  specific  property. 

Where  the  matter  rests  on  a  general  covenant  in  a  settlement  not  af- 
fecting any  specific  property,  there  the  only  legal  title  is  a  right  in  the 
covenantees  to  sue  the  covenantor  or  his  representatives  ;  and  this  right, 
as  has  already  been  observed,  is  not  to  be  put  into  activity  by  a  mere 
trustee,  unless  there  be  some  person  who  is  entitled  to  call  upon  the 
trustee  to  do  so.  Where  one  of  the  parties  to  a  settlement  has  contracted 
to  pay  a  sum  of  money  which  is  to  be  laid  out  in  land  to  be  settled  in 
favor  of  the  husband  and  wife,  and  their  issue,  with  remainder  to  the 
heirs  of  the  husband  or  of  the  wife  being  a  stranger  to  the  covenantor ; 
the  heir,  it  is  conceived,  in  default  or  on  failure  of  issue,  is  entitled  as 
against  the  contracting  party  and  his  representatives  to  have  the  contract 
carried  into  effect ;  the  heir  in  such  case  is  only  seeking  to  enforce  a  con- 
tract for  valuable  consideration  entered  into  with  his  ancestor,  and  which, 
by  the  general  law,  he  is  entitled  to  enforce  by  himself  or  through  the 
trustee,  according  as  the  covenantee  was  the  ancestor  himself,  or  a  trustee. 
In  Kmght  v.  AtkynSy  the  father,  on  the  marriage  of  the  daughter,  agreed 

(a)  In  the  case  of  Sltad  ▼.  Newdigaie^  2  estate  had  been  conoeytd  at  the  end  of  the  two 

Meri?.  531,  by  marriage  articles  iiU.  oL  land  years  upon  the  trusts  of  the  settlement  (p. 

of  the  husband  was  agreed  to  be  conveyed  530)  ;  the  trust  to  sell  at  the  period  prescribed 

within  two  years  to  trustees,  and  af\er  the  was  absolute  and  imperative.    The  event  of 

death  of  one  Sarah  Nievel  to  be  sold,  and  the  their  being  no  issue  was  provided  for,  but  the 

produce  settled  on  the  husband  for  life,  then  provision  was  not  that  there  should  be  no 

to  the  issue  of  the  marriage ;   if  no  inue  then  sale,  but  that  the  money  should  be  paid  to  the 

to  the  husband,  his  executors,  &c.,  or  as  he  husband;  therefore,  in  contemplation  of  equity, 

ihoald  appoint.    There  was  no  issue,  and  the  the  estate  was  to  be  considered  as  converted 

otate  was  not  conveyed   according  to  the  into  money :  the  onus  was  on  those  who  said 

articles,  nor  was  it  sold.    The  husband  by  his  that  it  was  real  estate.    As  to  election  on  the 

will  confirmed  the  articles,  and  gave  to  his  part  of  the  husband,  the  time  for  sale,  said 

Wilis,  int.  ofio,  the  residue  of  his  personal  the  learned  judge,  did  not  arrive  in  his  life« 

cAate,  and   appointed  the   wife   executrix,  lime ;  there  was  no  moment  of  his  life  when 

Saiah  Nievel  survived  the  testator,  and  afler-  the  obsolute  interest  in  the  property  as  money 

wards  died.  The  widow  gave  her  personal  or  land  could  be  considered  to  be  his  (p.  531). 
Mate  10  the  plaintiff ;  the  defendant,  to  whom        (6)  See  Stead  v.  Nnodigate,  2  Mer.  521, 

tbe  legal  estate  had  passed  by  the  will  of  the  tupra, 

husband,  had  entered  upon  the  estate  so  arti-        (c)  In  WaUeer  v.  Denne,  2  Yes.  J.  170. 
elfid  to  be  sold.    The  plaintiff  claimed  the         (d)  See  Kirkman  v.  Miles,  13  Yes.  338; 

cMate  as  having  been  converted  into  personal  Biddulph  v.  Biddulphf  12  Yes.  161. 
Mate  of  the  hosband^and  having  been  there-        (e)  See  Wheldak  t.  Partridge^  8  Yes.  227, 

fore  given  to  the  wife  by  his  will.    Sir  W.  235. 
Giant  said  the  case  was  the  same  as  if  the 
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to  give  to  his  daughter  1600/.  as  her  portion,  the  husband  agreed  to  add 

r*2731  ^^^^*  ^^  ^^  *^^  *^b^  whole  300M.  was  to  be  laid  out  in  land  to 
L  -'be  settled  on  the  husband  for  life,  then  to  the  wife  for  her  jointure, 
with  remainder  to  the  heirs  of  their  two  bodies ;  but  nothing  was  said  as 
to  any  ultimate  remainder :  500/.  of  the  wife's  portion  was  paid  to  the 
husband  afterwards,  he  then  died  without  issue,  and  then  the  wife  died: 
the  heir  of  the  husband  claimed  the  remainder  of  the  wife's  portion ;  and 
the  court  being  of  opinion  that  if  a  settlement  had  been  made  the  ulti- 
mate remainder  would  have  been  directed  to  be  limited  to  the  heir  of  the 
husband,  the  money  was  decreed  to  be  paid  to  him,  though,  in  that  par- 
ticular case,  there  were  strong  grounds  for  contending  that,  in  the  absence 
of  any  express  limitation,  the  money  should  have  reverted  to  the  wife  or 
her  ancestor(a).  But  where  the  covenant  has  to  be  enforced  by  the  heir 
against  the  personal  representative  of  his  ancestor  the  remedy  is  not  so 
plain.  It  seems  to  be  settled  that,  where  in  the  events  that  have  happened, 
the  covenant  has  been  broken  at  the  death  of  the  covenantor,  and  there- 
fore ought  to  have  been  enforced  in  order  to  secure  the  interests  of  some 
of  the  particular  objects  contemplated  by  the  covenant,  and  at  the  death 
of  the  ancestor  there  is  still  some  person  in  existence  having  a  right  to 
enforce  the  contract,  the  heir,  in  the  event  of  the  limitation  in  his  favor 
taking  effect  by  the  non-existence  or  extinction  of  the  objects  of  the  par- 
ticular limitations,  is  entitled  to  enforce  the  covenant  against  the  personal 
representatives  of  his  own  ancestor,  even  though,  at  the  time  he  files  his 
bill,  no  one  but  himself  is  interested  to  enforce  it  (i). 

One  of  the  leading  cases  on  this  subject  is  Lord  Lechmere^s  case, 
which  has  before  been  adverted  to.  Previously  to  Lord  Lechmere's 
marriage,  marriage  articles  were  executed  by  Lord  Lechmere,  by  which 
it  was  agreed  that  30,000/.  should  be  laid  out  in  land,  with  the  consent 
of  the  trustees  of  the  settlement,  within  one  year  after  the  marriage.  The 
lands  were  to  be  settled  for  the  benefit  of  Lord  Lechmere  for  life — theie 
was  a  provision  for  securing  a  jointure  to  the  intended  wife  (Lady  Lech- 
mere)— and  subject  to  these  provisions  the  estate  was  to  be  settled  in  strict 
settlement  on  the  issue  of  the  marriage,  with  the  ultimate  limitation  to 
the  heirs  of  Lord  Lechmere ;  a  term  was  to  be  created  for  securing  por- 
tions for  daughters,  which,  in  the  event  of  there  being  none,  was  to  sink 
for  the  benefit  of  Lord  Lechmere  and  his  heirs ;  6000/.  belonging  to  the 
wife  was  to  be  contributed  towards  the  30,000/. ;  Lord  Lechmere  cove- 
nanted to  provide  the  remaining  24,000/.  within  a  year.  The  marriage 
r*274l  ^^'^  place,  *the  year  elapsed,  but  the  24,000/.  was  not  provid^, 
'-  -*  so  that  the  covenant  was  broken.  Lord  Lechmere  died  without 
issue,  leaving  his  widow  surviving,  who,  as  before  stated,  was  entitled 
under  the  articles  to  a  jointure  in  the  lands  to  be  purchased.  On  Lord 
Lechmere's  death,  Lady  Lechmere  took  out  letters  of  administration  to 
his  personal  estate,  and  his  heir,  a  nephew — who  was  well  provided  for, 
as  estates  of  considerable  value  had  descended  to  him  from  Lord  Lech- 
mere— instituted  a  suit  against  Lady  Lechmere,  as  administratrix  of  Lord 
Lechmere,  and  the  trustees,  in  order  to  enforce  the  performance  of  the 
contract,  in  effect  claiming  the  30,000/.,  subject  to  Lady  Lechmere's 
jointure.     Lady  Lechmere  insisted  that  the  contract  ought  only  be  en- 

(a)  2  Vernon,  20,  referred  to  mtpra.  (6)  V.  ntpra,  p.  263,  &o. 
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forced,  if  at  all,  for  the  purpose  of  securing  her  jointure.  Sir  Jos.  Jekyll, 
M.  R.,  on  the  original  hearing,  and  Lord  Talbot  on  appeal,  decided  that 
the  claim  of  the  heir  ^as  well  founded,  and  that  the  covenant  ought  to 
be  specifically  performed  (a).  Lord  Lechmere  being  contingently  entitled 
to  the  money,  subject  only  to  the  jointure,  might  have  disposed  of  such 
interest  as  he  pleased,  or  might,  as  regards  himself  and  those  claiming 
under  him,  have  extinguished  the  obligation ;  and  if  he  had  survived  his 
vrife, — in  which  case  there  would  have  been  no  third  person  interested  to 
enforce  the  covenant, — then,  according  to  the  principle  above  stated  (&), 
Lord  Lechmere  being  covenantor,  and  in  effect  also  covenantee,  the  co- 
venant would  have  been  extinguished  without  any  act  on  his  part,  and 
his  heir  could  not  have  required  to  have  it  enforced. 

When  and  to  what  extent  a  person,  not  being  the  heir  or  next  of  kin 
or  personal  representative  of  any  one  of  the  parties  to  the  contract,  may 
enforce  a  covenant  to  settle  money  or  land  in  such  manner  as  that  he 
may  take  under  the  limitations,  is  now  to  be  considered. 

It  frequently  happens  that  some  stipulation  is  introduced  into  a  contract 
in  favor  of  some  Third  Person,  not  a  party,  and  most  commonly  in  favor 
of  some  Relation  of  one  of  the  parties.  The  question  as  to  how  far  the 
statutes  in  favor  of  purchasers  and  creditors  operate  upon  limitations  to 
collaterals,  which  is  intimately  connected  *with  this  subject  will  r^m^-y 
be  noticed  at  the  end  of  this  chapter.  I  propose  now  to  take  a  ^  -' 
general  view  of  the  rights  which  may  thus  be  conferred  on  a  stranger, 
when  the  matter  rests  on  contract,  and  to  consider  under  what  circum- 
stances and  to  what  extent  they  may  be  enforced,  as  against  the  parties 
to  the  settlement,  or  any  of  them,  and  their  representatives. 

It  is  to  be  observed,  in  the  first  place,  that  if  two  parties,  in  contem- 
plation of  a  marriage  intended,  and  afterwards  had  between  them,  or 
for  any  other  consideration  between  themselves,  coming  under  the  de- 
scription of  valuable^  have  entered  into  a  contract  together,  in  which  one 
of  the  stipulations  made  by  them  is  a  stipulation  solely  and  merely  for 
the  benefit  of  a  third  person,  that  third  person  being  even  a  stranger  in 
blood  to  each,  a  stranger  to  the  contract,  and  a  person  from  whom  not 
any  valuable  or  meritorious  consideration  moves,  has»  moved,  or  is  to 
move,  it  cannot,  generally  speaking,  be  competent  to  one  party  to  the 
contract,  or  those  representing  that  party  in  estate,  to  say  to  the  other 
party  to  the  contract,  that  that  stipulation  shall  go  for  nothing,  or  shall 
not  have  any  effect  given  to  it.  The  two  parties  to  the  contract  having 
made  the  stipulation  with  each  other,  mutual  assent  must  generally  be 
requisite  to  dissolve  that  which  by  mutual  assent  was  created ;  with  the 
question  between  them,  the  gratuitousness  of  the  provision  towards  the 
stranger  as  far  as  the  stranger  is  concerned,  seems  generally  to  have 

(a)  Lechmere  v.  Lord  CarUsk,  3  P.  W.  211  the  trustees  shall  in  no  case  prejudice  the 

(1733);  S.  C.  Forrest,  p.  80.    Sir  Joseph  cofui  juefrust,  t6.  p.  215;  and  see  Forrest.  83. 

Jekyll  observed  that  the  covenant  was  broken  Sir  Jos.  Jekyll  relied  chiefly  (pp.  215-6)  on 

during  Lord  Lechmere's  life,  and  the  trustees  I«ord  Jeffirey's  decision  in  KettlAy  v.  Jitvjood^ 

might  have  filed  a  bill  against  \x\m  to  have  1  Vern.  471,  v.  tupra, 

eoibrced  a  specific  performance  of  the  cove-  (6)  Subtly  p.  54. 
nants,  2  P.  W.  213,  and  the  forbearance  of 
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little  or  nothing  to  do  (a) ;  each  of  the  parties  therefore  may  enforce  the 
contract  against  the  other.  Even  where  one  of  the  parties  has  omitted 
or  even  become  incapable  of  performing  his  part  of  the  contract,  that 
will  not  in  all  cases  discbarge  the  other  party.  In  marriage  contracts 
there  may  in  various  instances  be  default  of  performance  on  one  side, 
without  giving  the  other  any  title  to  be  discharged  or  relieved  from  his 
part  of  the  agreement ;  though  the  contracts  may  be  so  framed  as  to  be 
mutually  dependent  (fr) :  but  a  stranger  to  the  contract  stands  in  a  very 
different  situation  to  that  of  the  parties  and  their  representatives. 

As  to  the  doctrine  at  law  in  regard  to  strangers. — Where  a  deed  is 
made  between  parties,  whether  indented  (c)  or  not,  according  to  the 
doctrine  of  the  common  law,  the  stipulations  it  contains  are  suable  and 
releasable  by  the  parties  only,  and  not  by  a  stranger,  though  made  for 
r*27fi1  ^'^  benefit  ((f).  When,  therefore,  two  persons  covenant  between 
l*  -I  *themselves  to  do  some  act  for  the  benefit  of  a  mere  stranger,  as 
a  general  rule  that  stranger  has  no  right  to  enforce  the  covenant  again^ 
the  two,  or  against  either  of  them  (e),  each  may  efiectually  release  the 
other. 

This  doctrine,  however,  has  not  been  applied  with  the  same  rigor  to 
agreements ;  a  stranger  has  in  some  cases  been  permitted  to  bring  the 
equitable  action  of  assumpsit  to  enforce  a  stipulation  for  his  benefit  con- 
tained in  an  agreement,  to  which,  nominally  at  least,  he  was  not  a  part}*, 
when  it  has  been  clear  that  the  inducement  operating  upon  one  of  the 
parties  was,  in  whole  or  in  part,  that  some  specific  benefit  should  be 
secured  for  that  particular  person,  he  being  a  person  in  whom  the  party 
exacting  the  stipulation  might  be  supposed  to  have  taken  an  interest ; 
as,  for  instance,  a  child  or  near  relation :  indeed,  it  would  seem  that  a 
child  is  not  to  be  considered  a  stranger  in  such  a  case. 

A  person  seised  of  certain  lands  was  about  to  cut  some  timber  to 
provide  a  portion  of  1000/.  for  his  daughter;  the  son,  who  was  heir 
apparent,  and  to  whom  the  land  descended  on  the  death  of  the  father, 
promised  the  father  that,  if  he  would  not  cut  the  timber,  he,  the  son, 
would  pay  the  daughter  the  1000/.  He  not  having  done  so,  the  hus- 
band of  the  daughter,  together  with  her,  brought  an  action  of  assumpsit 
to  recover  the  1000/.  from  the  son.  It  was  insisted  that  the  father, 
whose  wood  it  was,  or  his  executors,  were  alone  entitled  to  sue  :  but  it 
was  held  by  the  whole  court,  that  the  plaintiffs  might  bring  the  action  ; 
it  might  have  been  another  case  if  the  money  had  been  to  be  paid  to  a 
mere  stranger.  ^'But  there  is  such  a  nearness  of  a  relation  between  the 
father  and  child,  that  it  is  a  kind  of  debt  to  the  child  to  be  provided  for ; 
so  that  the  plaintiff,  the  daughter,  is  plainly  concerned"  ( /).  PoUexfen 
argued,  that  the  promise  was  [to  be  taken]  indjfferenUy  to  the  party  or 

(a)  Diet.  Yioe-Chancellor  K.  Bruce,  Da-        (e)   Colyear  v.   Counttu  of   JtfWip-crrr,  2 

venport  v.  Bithopp,  2  Y.  &  Coll.  C.  C,  460.  Keen,  08 ;  Davenport  v.  Bish^p^  2  Y.  &  Coll. 

(6)  Ihyd  V.  IJicnfd,  2  Mylne  &  Cr.,  192,  C.  C.  462;  vii.  Jur.  1077;  and  see  HW  r. 

203-4 .  Oomme,  1  Bear.  554 ;  affirmed  5  My.  &  C.  255 ; 

(c)  Indenting  is  not  now  material,  vidi  9up,  9  Law  J.,  N.  S.  56. 

vol.  i.  p.  291.  (/)  Dutton  Y.  Pooie,  1  Tentri^   318;  30 

(d)  Per  Levinz,  J.,  OUby  v.  Copky^  3  Lev.  Car.  II. ;  2  Levinz,  210,  affirmed  in  Excfaeq. 
138.  Though  two  of  the  judges  were  of  dif-  Chamber;  Sir  Tho.  Raymond's  Rep.  p.  30*2; 
ferent  opinion,  and  no  judgment  was  given;  see  9  Law  J.,  N.  8.  p.  56. 

RiUey  v.  DennM^  1  Danv.  Abr.  64 ;  ef  v.  tfi/ro, 
Ex  parte  YFtfliami. 
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ihe  cestui  que  use^  therefore  that  either  might  bring  the  action  (a).  So 
in  another  case,  a  person  promised  a  physician  that  if  he  cured  him  of 
a  disease  under  which  he  labored,  he  would  give  the  physician  a  certain 
sum  of  money,  and  another  sum  to  his  daughter;  it  was  resolved  that 
the  daughter  might  bring  assumpsit  on  this  promise,  though  not  a  party, 
because  the  nearness  of  the  relation  *gave  the  daughter  the  r»977-i 
benefit  of  the  consideration  performed  by  the  father  (b).  ^        -■ 

Where  the  stranger  to  the  contract,  especially  where  that  person  has 
been  a  child,  has  done  the  act  which  was  the  consideration  of  the  promise, 
he  has  been  permitted  to  sue ;  thus,  where  a  person  promised  the  father, 
in  consideration  that  he  would  give  his  daughter  in  marriage  with  his  son, 
be  would  settle  so  much  land  upon  the  son,  and  the  marriage  was  had ; 
afterwards  the  son  brought  an  action  on  the  covenant,  and  it  was  adjudged 
to  be  maintainable,  because  the  son  had  done  the  meritorious  act,  though 
the  promise  was  made  to  another  (c):  although  the  stranger  to  the  cove- 
nant was  a  son,  the  decision  was  not  put  upon  that  ground. 

But  where  the  agreement  has  been  one  that  appeared  to  have  had  for 
its  object  the  mere  private  convenience  and  benefit  of  the  party  himself, 
and  the  stranger  did  not  sustain  such  a  character  as  that  particular  favor 
to  him  could  be  supposed  to  have  influenced  the  party  exacting  the  sti- 
pulation, there  the  third  person  has  been  treated  as  a  mere  stranger,  and 
consequently  the  general  rule  of  law  has  been  applied. 

One  Hardy  owed  the  plaintiff  70/. ;  Hardy  and  the  defendant  agreed 
that  the  defendant  should  pay  the  debt  due  to  the  plaintiff  instead  of 
Hardy,  and  that  in  consideration  thereof  Hardy  should  assign  a  house  to 
the  defendant ;  Hardy  was  ready  to  perform  the  agreement  on  his  part ; 
the  plaintiff  brought  assumpsit  against  the  defendant  for  the  70/.,  but 
as  he  was  a  stranger  to  the  consideration  judgment  was  given  against 
him  (d). 

One  Parry  was  indebted  to  the  plaintiff  in  one  sum,  and  to  the  de- 
fendants in  another  sum  of  money,  and  a  stranger  was  indebted  in  an- 
other sum  to  Parry.  The  defendants,  in  consideration  that  Parry  would 
permit  them  to  sue  the  stranger  in  Parry's  name  for  what  was  due  from 
him  to  Parry,  promised  they  would  pay  the  debt  which  Parry  owed  to 
the  plaintiff,  and  thus  relieve  Parry  from  the  debt  he  owed  to  the  plaintiff. 
They  accordingly  sued  and  recovered,  and  according  to  the  agreement 
ought  to  have  paid  the  debt  due  from  Parry  to  the  plaintiff;  but  not  having 
done  so,  the  plaintiff,  no  party  to  the  agreement,  brought  an  action  against 
the  defendants,  and  obtained  a  verdict.  But  the  court  arrested  the  judg- 
ment on  the  ground  that  the  ^plaintiff  was  a  stranger  to  the  con-  r*07oi 
sideration  (e).  In  these  cases,  it  is  obvious  that  the  parties  were  *-  -* 
not  stipulating  for  any  benefit  for  the  stranger ;  however,  Mr.  J.  Buller, 
in  his  Nisi  Prius  (y),  stated  that  perhaps  in  these  days  these  cases  would 
receive  a  different  determination,  as  the  courts  have  been  more  liberal 
than  formerly  in  extending  the  benefit  of  the  action  of  assumpsit ;  and 

(a)  2  Levins,  212.  (d)  Crow  v.  JRogert,  1   Strange,  592,  10 

(6)  PkyncianM  case,  cited  and  approved  1  Geo.  I. 

Tentris,  6.  (0  Bourne  v.  Maton^  1  Ventris,  6 ;  20  & 

(c)   Sprtd  T.  Agar^  cited  and  approved  in  21  Car.  II. 

DutUm  V.  PiMU^  1  Ventris,  pp.  318,  332  j  and  (/)  P.  134,  where  he  cites  Dutionv.Pook, 

see  the  cases  cited,  ibid,  before  stated,  with  approbation. 
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the  same  learned  judge,  in  the  case  of  Marchingtan  v.  Vemon(a),  said 
that  independently  of  the  rules  \i'hich  prevail  in  mercantile  transactions, 
if  one  person  makes  a  promise  to  another^br  the  benefit  of  a  third  person, 
that  third  person  may  maintain  an  action  upon  it :  and  Lord  C.  B.  Eyre 
did  not  object  to  this  doctrine,  but  he  said  the  promise  must  be  laid  as 
made  to  the  third  person  himself  (fr). 

In  Martyn  v.  Hind{c)j  Lord  Mansfield  (after  referring  to  Duilanr, 
Poole)  said  be  wondered  how  a  doubt  could  have  arisen  upon  it ;  and  in 
the  principal  case  he  held  that  on  a  promise  by  a  rector  to  the  bishop  to 
pay  a  fixed  salary  to  the  curate,  the  curate  might  recover  in  assumpsit  the 
amount  of  the  stipulated  salary.  The  case  of  Dutton  v.  Poole  being  the 
foundation  of  these  cases,  it  would  seem  that  the  generality  of  the  ex- 
pressions in  those  cases  is  to  be  interpreted  in  reference  to  the  principle 
of  that  case,  namely,  that  the  benefit  was  intended  for  the  third  person, 
not  fpr  the  party  himself,  though  Mr.  Justice  Buller's  observations  in  his 
Treatise  on  Nisi  Prius  would  certainly  go  beyond  it. 

In  a  case  in  bankruptcy  (J),  Lord  Eldon,  after  stating  the  law  to  be 
that  if  A.  by  deed  covenanted  with  B.,  a  party  to  it,  that  he.  A.,  would 
pay  a  sum  of  money  to  C,  a  stranger  to  the  deed,  C.  conld  not,  accord- 
ing to  the  modern  doctrine,  sue  A.  upon  the  covenant  at  law;  held,  that 
where  A.  being  a  trader  took  B.  as  his  partner,  and  a  contract  by  deed 
was  entered  into  that  the  debts  of  A.  should  be  paid  by  the  partnership, 
the  property  of  A.  being  assigned  so  as  to  form  the  stock  of  the  new  firm, 
that  did  not  of  itself  make  those  creditors  joint  creditors  of  A.  and  B. ; 
adding  that,  in  order  that  the  joint  creditors  should  have  the  benefit  of 
such  an  arrangement,  it  was  necessary  they  should  assent  so  as  to  make 
themselves  parties^  though  of  this  slight  evidence  would  do(e).     It  is 

r*2791  ^''^^^^^  ^^^^  ^^  ^^'^  c^^^  ^^^  partner  was  *stipulating  for  his  own 
*■  ^  convenience  and  benefit,  and  in  order  to  relieve  himself,  not  for 
the  purpose  of  securing  the  payment  to  his  creditors  for  their  sakes,  but 
only  as  such  payment  would  conduce  to  his  own  individual  advantage ; 
it  is  like  the  case  of  a  person  making  an  assignment  of  his  property  to 
trustees  in  trust  to  sell  and  pay  his  creditors,  which,  as  before  observed, 
does  not  make  the  creditors  cestuis  que  trust  (J*);  and  though  Lord  Eldon, 
referring  (apparently  only  from  recollection)  to  the  old  cases  before  cited, 
said  that  they  were  not  law(^),  it  will  be  seen  that  the  principle  on  which 
they  were  decided  did  not  apply  to  the  case  before  him. 

It  would  seem,  therefore,  that,  as  regards  a  deed  at  law,  a  stranger  to 

(a)  27  Geo.  IIL  K.  B.  action  upon  it,  and  acted  u{ion  it,  and  again 

(6;   Comp.  of  FeUmaken  y.  Davii  (1797),  denied  that  the  old  cases  were  law ;  but  the 

1  Bos.  &  P.  102.  party  there  had  not  exacted  any  stipulation  ia 

(c)  Cowp.  443,  16  Geo,  III.  1776.  favor  of  his  creditor,  Sir  Robert  Peel,  the 

(d)  Ex  parte  WtUiatnt^  Buck,  p.  13.  In  petitioner:  PhilHpt  v.  BaUman^  16  £a«,  373;, 
this  case,  Marchington  v.  Fcmon,  ttqtraf  was  is  distinguishable  from  the  cases  before  cited 
cited.  on  the  same  ground ;  the  stipulation  tliat  the 

(«)  Ibid,  and  see  Ex  parte  Jackeon^  1  Yes.  creditors  should  receive  payment  from  the 

J*  132.  third  person  was  not  the  motive,  otherwise 

(/)  VidetuprcLt  Garrard  y.  Lord  LmtderdaUf  than  as  such  payment  would  conduce  to  the 

^.  tup.  pp.  69,  60.  convenience  of  the  party  himself;   besides 

(g)  In  Ex  parte  Peele,  6  Yes.  604  (1802),  there  was  no  promise  to  pay  each  particular 

Lord  Eldon  again  adverted  to  the  common-  creditor  individually  ao  as  to  give  to  each  a 

law  doctrine  in  regard  to  a  stranger  to  a  right  to  sue,  ibid. 
covenant  not  being  at   liberty  to  bring  an 
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the  contract  and  to  the  consideration  cannot  take  advantage  of  a  cove- 
nant in  his  faYor;  but  where  a  father  or  near  relative  exacts  for  valuable 
consideration  a  promise  in  favor  of  his  child  or  other  near  relation  whom 
it  is  evident  he  intended  to  benefit,  and  the  transaction  is  not  clothed 
with  the  formalities  of  a  deed,  there  is  strong  authority  for  contending 
that  the  child  or  other  near  relative  may  sue  by  the  equitable  action  of 
assumpsit. 

It  seems  that  if  the  promise  he  made  to  a  person,  not  a  party  to  the 
consideration,  but  for  whose  benefit  the  stipulation  is  made,  as  well  as 
to  the  party  from  whom  the  consideration  proceeds,  such  third  person 
may  enforce  it.  A  father  intending  to  make  his  will  and  devise  an  an- 
nuity to  be  charged  on  his  real  estate  to  his  younger  son,  the  eldest  son 
promised  to  hoth^  that  if  the  father  woukl  forbear  to  make  the  devise,  he 
would  pay  the  annuity;  the  younger  son,  after  the  death  of  the  father, 
brought  an  action  against  the  elder  brother,  and  recovered  (a). 

*As  to  the  Doctrines  of  the  Court  of  Chancery  in  regard  to  r«npA-i 
Strangers  to  the  contract. — The  old  rule  of  the  Court  of  Chan-  *■  -* 
eery,  said  Lord  Hard wi eke,  was,  that  none  can  come  here  for  a  specific 
performance  who  does  not  come  under  the  consideration  of  the  agree- 
ment; but,  said  Lord  Hardwicke,  as  agreements  are  entire  and  the 
several  branches  might  have  been  in  view,  the  court  has  in  latter  cases 
laid  hold  of  any  circumstances  to  distinguish  them  out  of  it,  still  pre- 
serving the  rule  in  general :  if,  therefore,  there  was  any  kind  of  consider- 
ation the  court  would  support  it,  as  in  Osgoode  v.  Strode  (which  will 
be  noticed  hereafter):  the  court,  continued  Lord  Hardwicke,  has  got  out 
of  it  in  another  way,  as  in  Vernon  v.  Vernon  (after  stated),  because  an 
action  might  be  brought  in  the  names  of  the  trustees,  though  there 
clearly  the  persons  claiming  were  not  within  the  consideration  (6).  The 
general  law  as  to  strangers  in  blood,  strangers  to  the  contract,  is  the 
same  at  this  day,  to  this  extent  at  least,  that  the  parties  to  the  contract 
may  at  their  pleasure  abandon  the  contract,  and  mutually  release  each 
other  from  its  performance  (c);  still,  however,  the  question  *re-  r«o8n 
mains  whether  where  one  of  the  parties  has  contracted  for  some  ^        ^ 

(a)  RockwootTt  case,  1  Leonard,   192,  32  extent  applicable   to   prevent  an   improper 

Eliz.;  Eyre,  Ch.  Baron,  I  Bos.  &  P.  102,  held  advantage  being  attempted  to  be  taken  of  a 

that  in  all  cases  of  a  promise  to  one  for  the  rule  of  law. 

benefit  of  a  third  person,  the  promise  must  be  (b)  Stephens  v.  TVueman,  1  Ves.  74,  ib.  215. 

laid,  in  an  action,  as  made  to  the  third  per-  (c)   Colyear  v.  Mtdgravef  2  Keen,  98,  Lord 

aon.     It  may  be  observed  that  a  promise  made  Langdale.     In  that  case,  a  natural  daughter 

•o  a  testator  atone,  on  the  faith  of  which  he  sought  to  enforce  a  covenant  entered  into  by  a 

omits  to  make  a  devise,  will  be  enforced  in  son  of  her  father  with  her  father;  there  was 

equity,  notwithstanding  the  Statute  of  Frauds,  a  valuable  consideration  as  between  the  con- 

JUech  r,  Kennfgal,  1  Yes.  Sen.  123,  Ambl.  68,  trading  parties,  but  there  was  in  that  case  the 

1  T.  &  Coll.  C.  C.  167;  Sellaek  v.  Harris^  ^  additional  circun?9tance  against  the  contract 
Vin.  Abr.  521 ;  Podmore  v.  Gunnings  7  Sim.  being  enforced  that  something  was  to  be  done 
649. 655;  and  see  the  oilier  cases  cited  in  the  by  one  before  the  other  could  be  called  upon 
argument,  p.  649;  Leister  v.  Foxcrofl,  Dom.  to  join  in  transferring  the  money  in  question, 
Proc.  cited  Gilbert's  £q.  R.  11;  and  see  and  the  son  died  before  this  was  done,  leaving 
WTdt^wreh  v.  Bems^  2  Bro.  565;  Mestair  v.  his  father  his  executor.  Lord  Langdale  on 
OiUetpit^  1 1  Tesey,  62 1 ;   Walker  v.  Walker^  general  principles  refused  to  enforce  the  cove- 

2  Atkins,  98;  and  the  cases  cited  by  the  nant;  he  held  that  when  two  have  contracted 
Vice-Chanceiior,  7  Sim.  655,  et  teq.  as  to  not  for,  amongst  other  things,  a  benefit  to  a  mere 
permitting  a  person  to  take  fraudulent  ad-  stranger,  that  the  stranger  has  not  a  right  to 
vantage  of  an  act  of  Parliament  made  to  enforce  against  the  two  contracting  parties  a 
•oppress  fraud,  which  seem  to  be  to  some  covenant  so  entered  into  by  them  for  his  bene* 
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of  such  a  contract,  at  the  instance  of  a  person  not  claiming  adversely  to 
the  covenantor,  if  in  doing  so  the  heir  would  be  left  without  a  competent 
provision  (a). 

stance   of  the  brothers,  enforced  a  specific  the  1st  of  Febmarj  then  next,  oonvej  to  tin 
exerution  of  this  covenant  aj^ainst  the  wife,  trustees    therein    named   a     portioa    of   the 
who  was  re^i'luarjr  devisee  and  legatee  and  estates  mentioned  in  the  articles,  to  the  use 
executrix  of  the  son  :  it   was  made,  said  his  of  Robert  Fagg,the  son,  for  life,  remainder  lo 
lordship,  on  a  solemn  occasion,  and  was  an  trustees  to  preserTe^&c  remainder  to  tmsieo 
agreement  which  not  only  bis  own,  but  his  for  U<JO  years,  to  secure  a  jointure  of  400L  a 
wife's  relatives  came  into;  and  he  would  not  year  to  the  wife,  with  remainders  over  to  the 
put   the   plaintiffs   to   sue  on   the  covenant  use  of  the  issue  of  Robert  Ward,  male  and 
in  the    names  of  the  trustees  for  the  reco-  female,  by  his  intended  wife  (all  w^hich  had 
▼ery  of  damage*,  as  iliat  would  be  an  inade-  become  of  no  effect  l^  the  death  of  Robert 
quate  remedy  (ibid,  5U0)  ;   holding  that  even  Fagg  the  son  without  issue).     It  was  furtha 
the  covenantor  himself  could  not  have  re-  covenanted  that  another  portion  of  the  estates 
fused  to  perform  it  (that  is,  at  the  instance  of  should  be  settled  by  them  for  four  years  from 
tlie  father,  or  of  the  brothers  as  standing  in  the  marriage  to  the  use  of  Sir  R.  Fagis.  and 
his  place).     Lord  Hardwiclce,  in  Stephens  v.  at  the  expiration  of  that  time  to  the  use  of  R. 
Trueman,  1  Ves.  Sen.  73  (1748),  as  before  Fagg  the  son  for  life,  with  the  same  remain- 
noticed  (p.  280),  observes  (p.  74),  upon  this  ders  as  those  which  were  limited  in  rei^ard 
and  the  preceding  case    (Oigoode  v.  Strode) ^  to   the   first  mentioned    premises,   and   that 
and  other  cases  which  he  mentions,  that  they  other  premises  in  the  counties  of  Sussex  and 
show  that  the  court  had  got  out  of  the  strict-  Kent  should  be  conveyed  by  them  chargeable 
ness   of  the  old   nUe   (viz.,  that  none   bat  with  the  400/.  a  year  jointure,  to  the  use  of 
parties  should  have  the  benefit  of  marriage  Sir  R.  Fagg  for  life,  remainder  to  trustees 
articles),  where  the  party  plainly  stipulating  for  300  years,  for   raising   portions   for  the 
for  ilie  volunteer,  as  father  for  his  daughter,  daughters  of  Sir  R.  Fagg,  so  as  to  make  them 
&c.,  gave  any  sort  of  consideration  (and  small  up,  together  with  what  the  grandfather  had 
circumstances  have  been  held  to  constitute  a  charged  on  the  estates  in  their  favor,  to  HiJOOi: 
consideration,  Atinn  v.  WxUmore,  8  T.  R.  529;  then  to  the  use  of  R.  Fagg,  the  son,  for  life, 
Lord  Kenyon,  Sugd.  V.  and  P.  936)  ;  or  where  remainder  to  trustees,  &c.:  then  to  trustees 
an  action  might  have  been   brought  by  the  for  4(X)  years  for  securing  portions  for  younger 
covenantees  (trustees)  for  substantial   dam-  children  of  that  marriage,  remainder  to  the 
ages.     Lord    Hard  wicke  decided,  SUphtm  y,  use  of  the  first  and  other  sons  of  the  marriage, 
Trueman,  1  Yes.  73,  partly  on  this  ground ;  with  certain  remainders  over,  which  never 
the  bill  was  filed  by  a  collateral  heir  of  the  took  effect,  and  in  defaultof  heirs  of  the  bodj 
father  of  the  wife,  against  her  heir,  ex  parte  of  Robert  Fagg,  the  son,  all  the  estates  com- 
tnatema^  to  have  the  specific  performance  of  prised  in  the  articles  were  covenanted  to  be 
articles;  the  consideration  which  the  father  settled,  subject  to  the  400/.  per  annum  join- 
had  given  was,  that  he  had  secured  a  sum  of  ture  to  use  of  the  plaintiff,  Elizabeth  Fagg, 
500/.  to  his  daughter,  which  before  was  con-  daughter  of  Sir  R.  Fagg,  in  tail,  unless  Sir 
tingent :   the  daughter  covenanted  with  the  Robert,  the  father,  should  otherwise  appoint, 
trustees  for  herself  ond  her  heirs,  &c.  that  the  with  remainders  over,  the  ultimate  remainder 
real  estate  to  which  she  was,  or  might  beoome  being  to  John  Fagg,  in  fee;   William  Ward, 
entitled,  should  be  settled  to  uses,  namely,  to  the  father,  covenanted  immediately  to  pay  the 
herself  for  life,  then  to  the  issue  of  the  mar-  4000/.     Sir   R.  Fagg  died  intestate,  where- 
riage,  then  to  her  sister  and   her  issue,  and  upon  the  estates  in  question  descended  to  the 
then  to  the  father  s  right  heirs  :  Lord  Hard-  son ;  the  son  gave  directions  that  a  settlement 
wicke  decided  that  the  covenant  ought  to  be  should  \*e  prepared  according  to  the  articles, 
performed;  the  ground  was,  the  consideration  and  a  draft  was  prepared,  which,  as  it  was 
on  the  part  of  the  father,  and  that  there  was  alleged,  he  approved ;  but  before  he  had  exe- 
a  Buhfiisting  covenant;  et  v.  Jthell  v,  Beane,  1  cuted  the  settlement  he  died,  intestate  and 
Yes.  215;  1  Dick.  132.  without  issue,  leaving   his  wife   surviving, 
(a)  Goring  v.  Nathy  3  Atk.  186;  Reg.  Lib.  The  plaintiff  and  her  three  sisters  were  on- 
1743,  fo.  666;  before  Lord  Hardwicke  (1744).  heiresses  at  law  of  Robert  Fagg,  the  son,  and 
This  case,  as  it  appears  in  the  Registrar's  the  plaintiff  sought  to  have  the  covenant  in 
Book,  arose  as  follows :     By  articles  executed  the  articles  specifically  executed  against  her 
on  the  marriage  of  Sir  Robert  Fagg's  eldest  sisters:  it  was  objected  that  all  the  uses,  ex- 
son  with  Sarah  Ward,  in  consideration  of  the  cepting  that  for  securing  the  jointure,  were 
marriage  and  of  4000/.  portion  covenanted  to  voluntary,  and  to  the  disinherison  of  the  de- 
be  paid  by  William  Ward,  father  of  the  in-  fendanis,  and  that  the  articles  were  a  partial 
tended   wife.  Sir  Robert  Fagg  and  his   son  and  inequitable  division  in  favor  of  the  plain- 
covenanted  with  William  Ward,  the  father,  tiff.     On   the  original  hearing  (1729),  Lord 
that  they  or  the  survivor  would,  on  or  before  Hardwicke  referred  it  to  the  Master  to  in- 
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*Lofd  Northington,  indeed,  seems  to  have  thought  that,  according 

to  the  authorities,  even  where  the  covenantor  was  himself  the  owner 

of  the  estate,  and  the  only  claim  of  the  third  person  in  the  way  of 
consideration  was  relationship  to  the  covenantor  himself,  and  the  cove- 

Daut  was  therefore  purely  voluntary  on  the  part  of  the  covenantor,  still 
it  might  be  enforced  against  his  representatives  (a),  for  that  it  was 

qnire  what  were  the  respective  values  of  the  ral  obligation  of  parents  to  provide  for  their 

real  estates  which  had  descended  to  the  plain-  children ;  hence  surrenders  are  aided  for  their 

tiifand  her  three  sisters,  as  coheiresses  at  law,  benefit :  and  though  Lord  Hardwicke,  in  this 

and  what  incumbranoes  and  debts  there  were  case   (^Goring  v.   Na»h)^   thought   the   Lord 

adixting  them.     The  Master  reported   that  Keeper's  reasoning  in  WatU  v.  BvUob^  1  P. 

estates  were  clearly  comprised  in  the  articles,  W.  60,  too  large,  as  taking  in  too  extensive  a 

which  were  of  the  yearly  value  of  8120/.  6».,  range  of  relations  (he  had  aided  a  defective 

chargeable  (with  other  estates)  with  the  joint-  conveyance  in  favor  of  a  brother  of  the  half- 

are;  tliat  other  estates,  of  the  value  of  530/.  blood),  his  lordship  apparently  admitted  the 

a  year,  were  also  comprised  in  the  articles;  reasonableness  of  the  doctrine  whenopnflned 

that  there  were  other  estates,  of  the  value  of  to  a  wife  or  children. 

737^  per  annum,  and  that  it  was  doubtful  Lord  Hardwicke,  it  will  be  seen,  directed 

whether  they  were  comprised  in  file  articles ;  the   original  inquiry,  in   order  to  ascertain 

that  estates,  of  the  value  of  804/.  per  annum  whether  the  provision  made  by  the  articles 

were  not  comprised  in  the  articles,  and  had  was  a  reasonable  one,  having  regard  to  what 

descended  to  the  plaintiff  and  her  sister ;  that  the  other  daughters  took  by  descent ;  see  pp. 

the  widow  of  Sir  R.  Fagg,  the  grandfather,  188,  189,  191  of  the  report  in  Atkins.     The 

was  entitled  to  dower  over  all  the  estates,  reasonableness  of  the  arrangement  had  also  an 

and  that  all  the  estates  were  charged  with  influence  in  Osgoode  v.  Strode,  tupra,  2  P  W. 

the  jointure  of  400/.  a  year  to  the  widow  of  258,  as  it  has  had  in   many  other  similar 

the  son;  and  that  the  incumbrances  on  the  cases.     Finch  v.  Lord  Winchehea^    1   P.  W. 

estates  descended  amounted  to  23,849/.     On  277;  Bodgen  v.  Manhall^  17  Yes.  294;  and 

the  hearing,  on  farther  directions.  Lord  Hard-  Cory  v.  Cory^  1  Yes.  19;  GUtsen  v.  Ogden^ 

wkke  directed  that,  on  the  circumstances  of  cited  2  Atk.  258 ;  and  see  Saunders'  note,  3 

(his  case,  the  plaintiff  and  her  husband  (she  Atk.  188. 

having  married)  were  entitled  to  have  a  spe>  In  none  of  these  cases,  it  will  be  observed, 
cific  performance  of  the  articles,  as  to  such  was  there  an  attempt  on  the  part  of  a  volun- 
ases  as  were  still  subsisting;  it  was  referred  teer  to  enforce  a  stipulation  against  the  cove> 
beck  to  the  Master  to  review  his  report  with  nantor,  solely  on  the  ground  of  the  relation- 
regard  to  those  estates  which  he  had  not  re-  ship  between  the  covenantor  and  himself, 
ported,  whether  they  were  or  were  not  com-  In  each  case,  the  party  who  had  exacted  the 
prised  in  the  articles,  and  if  he  should  find  stipulation  was  dead,  without  his  having  in 
that  they  were  comprised  in  the  articles,  they  any  manner  released  the  covenantor ;  the 
were  to  be  settled  in  the  same  maimer.  The  claimants  sought  to  stand  in  the  place  of  the 
Master  was  to  adjust  the  proportions  in  which  party  who,  for  a  valuable  consideration  as 
«ach  estate  was  to  bear  the  jointure  of  400/L  regards  the  original  settlement,  had  exacted 
as  between  themselves,  according  to  their  the  stipulation  sought  to  be  enforced,  and  to 
values;  and  on  such  jointure  being  secured,  have  the  benefit  of  the  covenant,  which  the 
William  Ward  was  ordered  to  pay  the  resi-  covenantees,  as  it  seems  to  have  been  ad- 
doe  of  the  4000/.  remaining  unpaid.  Accord-  mitted,  might  have  enforced  at  law.  The 
ingto  the  report  in  Atkins,  Lord  Hardwicke  Relationship  was  made  use  of  to  show  that 
made  his  decree  on  three  grounds:  1,  that  it  was  not  only  natural  but  reasonable  that 
the  plaintiff,  in  respect  of  a  charge  she  had  the  party  who  had  contributed  to  the  con- 
affecting  all  the  lands,  was  clearly  entitled  to  sideration  on  the  original  settlement  should 
&  specific  performance  of  the  articles  in  part  have  exacted  such  a  stipulation  in  favor  of 
(see  i)awnf»rf  V.  BifAcT^p,!  Phill.  705, tn^a);  the  third  person,  and  to  show  that  it  was 
2,  tlmt  the  trustees,  as  covenantees,  would  with  a  view  to  confer  a  benefit  on  such  third 
have  been  entitled  to  recover  the  whole  value  person  that  the  stipulation  was  exacted, 
of  the  estate  out  of  the  real  assets  (following  (a)  Not  against  the  covenantor  himself, 
in  this  respect  Vernon  v.  Vernon,  2  P.  W.  594,  for  in  WycherUy  v.  Wycherley,  2  Eden,  177, 
A^.;  and  see  I  Phili.  702);  3,  that  this  limi-  the  same  learned  judge  said  he  knew  no  in* 
tation  was  part  of  the  provision  made  by  a  stance  where  a  court  of  equity  had  compelled 
Either  for  his  daughter  (the  estate  had  in  a  man  to  execute  a  mere  act  of  volition;  but 
fact  bek>nged  to  him),  3  Atk.  189:  a  provi-  as  regards  the  representatives,  the  covenantor 
9X)n  for  younger  children,  said  Lord  Hard-  himself  not  having  expressed  any  different 
vifike,  is  always  favored  here ;  they  are  con-  intention,  it  is  compelling  them  to  carry  his 
iidered  as  purchasers,  by  reason  of  the  natu»  will  into  effect 
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equally  an  expression  of  an  intention  in  favor  of  the  third  person,  as  if 
the  estate  had  been  devised  according  to  corresponding  limitations,  in 
r*2R51  *^hich  case  the  heir  would  clearly  be  excluded ;  it  certainly  is 
*-  ^  diflScult  to  find  a  distinction  in  principle  between  the  two  cases; 
though  in  the  case  of  a  will  the  estate  is  conveyed,  in  the  case  of  articles 
there  is  only  a  covenant  to  convey,  which  however  in  equity,  where 
there  is  a  contract,  is  equivalent  to  a  conveyance  (a). 

The  modern  authorities  have  certainly  established,  as  a  general  rule, 
that  where  a  contract  under  which  a  plaintiff  claims  is  not  founded  oo 
valuable  consideration,  this  court  will  not  lend  its  aid  to  perfect  the 
plaintiff's  title  {b) ;  and  that  although  the  contract  may  have  been 
entered  into  between  father  and  son  (c).  But  all  these  cases  (d)  appear 
to  relate  to  the  question  whether  a  person  can  enforce  against  the  con* 
tractor  a  mere  agreement  entered  into  with  the  party  himself,  or  can 
enforce  the  completion  of  an  imperfect  conveyance  or  gift  made  directly 
by  one  person  to  another  without  any  consideration,  where  the  transac- 

r*28f?1  ^'^^  ^°^®  °°^  amount  to  a  declaration  of  trust  in  •favor  of  such 
*-        J  person  (e).     There  is  not,  as  it  is  believed,  any  decision  which 

(a)  See  the  case  of  Hale  v.Lambf  2  Eden,  pression/'  said  Lord  Cottenbam,in  JifftrytT. 
295.  Lord  Chancellor  Northington  there  Jefftryt^  1  Cr.  &  P.  141,  "is  that  the  prioci- 
said,  referrinft  to  Osgootie  v.  Strode^  Wattt  v.  pie  of  the  court  to  withhold  its  assistance 
BuUoi^  and  Vernon  v.  Vernon^  that  a  settle-  from  a  volunteer  applies  equally,  whether  he 
ment  made  on  marriage,  with  extension  to  seeks  to  have  the  benefit  of  a  contract,  a 
collaterals,   if  defective   in    law  should   be  covenant,  or  a  settlement." 

made  good  in  equity  for  the  same  collaterals ;  {d)  And  see  Hale  v.  Lambe^  2  Eden,  294 : 

for  the  consideration  of  the  marriage  and  the  Funaker  v.  Robiruon^  Pr.  Ch.  475,  which  was 

settling  of  the  estate  run  through  all  the  limit-  the  case  of  a  grandchild  seeking  to  have  a 

ations,  and  the  authorities  confirm  the  deci-  surrender  supplied  under  a  covenant  for  far> 

sion.    *'  Nor  do  I  see,"  said  his  lordship,  ^  any  ther  assurance  ;  Eveltfti  v.  Templar,  2  Bro.  C 

sound  objection  to  this,  for  a  man's  serious  C.  148 ;  Malcolm  v.  Seotty  3  Hare,  39 ;   Wal- 

disposition  by  will,  as  all  will  admit,  super-  burn  v.  Ingilby,  1  My.  &  K.  61,  and  Ward  r. 

sedes  the  heir  at  law  without  injustice''  (but  .^udland,  8  Sim.  571,  8  Beav.  201.     It  may 

there  it  is  to  be  observed   that  the   estate  here  be  observed,  that  the  court  will  not  sup- 

pattet  to  the  devisee),  "  and  these  cases,"  said  ply  a  surrender,  excepting  in  favor  of  those 

his  lordship,  "have  nothing  to  do  with  the  who  can  rely  on  a  legal  or  moral  oUigatioii, 

statutes  against  frandulentconveyances:"  and  as  creditors,  bond  fide  purchasers  or  mor^ga^ 

in  that  case  Lord  Northington  expressed  his  gees  as  regards  the  former,  and  a  wife  and 

opinion  to  be,  that  if  the  covenantor  had  died  legitimate  children  as  regards  the  latter;  v. 

without  issue  male,  and  the  limitations  had  int.  aUa  Bradley  v.  Bradley^  2  Yem.  164; 

run  out,  the  uncU  would  have  been  entitled  Warded  y.  WardeU,  3  Bro.  116,  12  Yes.  216; 

to  a  specific  performance.  Goodwyn  v.  Goodwyn^  1  Yes.  228 ;  Bya»  v. 

(b)  Yice-Chancellor  Wigram,  HTFaddenY.  Byae,  2  Yea.  164  ;  KeUle  ▼.  Towngend,  1  Salk. 
JenkinSf  1  Hare,  460;  for  which  proposition  187;  Smith  v.  Baker,  1  Atk.  386;  Fielding  r. 
the  learned  judge  cited  Colman  v.  Sarel,  3  Wlnwood,  16  Yes.  90 ;  Sampton  v.  jSampHM, 
Bro.  12,  1  Yes.  Jun.  50;  ElHson  v.  ElHaon,  6  2  Yes.  &  B.  337 ;  and  not  even  in  favor  of 
Yes.  656 ;  Adame  v.  Claxton,  6  Yes.  226 ;  the  latter,  if  the  heir  be  not  to  some  extent 
Jinirobus  v.  Smith,  12  Yes.  39;  Cotteen  y.  provided 'for  by  settlement  or  otherwise; 
Jdiuing,  1  Mad.  76 ;  Pvloertoft  v.  Puhertoft,  Hawkwa  v.  L^h,  1  Atk.  388  (bat  see  on 
18  Yes.  84;  Ex  parte  Pye,  18  Yes.  140;  this  point,  ffiib  v.  I>oimi^  5  Yes.  557,564). 
Edwarde  v.  Jonn,  1  My.  &  Cr.  226  (which  It  will  not  be  supplied  in  favor  of  a  grand* 
has  been  followed  in  the  late  case  of  Searle  child,  especially  where  the  father  is  living; 
▼.  Law,  15  Sim.  99),  and  Dillon  v.  Copptn,  4  Elton  v.  Elton,  3  Atk.  508;  Criekttt  r.  Dolby, 
My.  &  Cr.  647 ;  Contitt  v.  Bell,  1  Yo.  &  C,  infra;  nor  of  a  natural  daughter  against  the 
C.  C.  577.  heir  under  the  ancestor's  covenant  for  farther 

(r)  HoUoway  v.  Headington,  8  Sim.  324;  assurance;    Funaker  v.  Bobineon,  Prec  Cb. 

J^erye  v.  J^eryt,  1   Cr.  &  PhilUps,  138;  475;  Gilb.  £q.  R.  139;  Criekett  r.  Dolby,  3 

Dillon  v.  Coppin,  4  My.  &  Cr.   047 ;  which  Yes.  12. 

cases  may  be  considered  as  having  overruled  (e)  See  SearU  t.  Law,  15  Sim.  100  ;  ei  r. 

Sir  E.  Sugden's  decision  in  EUi»  v.  Atmmoi  nqi,  p.  57. 
Lloyd  &  J.  temp.  Sugd.  p.  333.    **My  im« 
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controrerts  the  several  cases  before  referred  to,  so  far  as  they  establish 
that  a  third  person,  particularly  if  a  relation,  may  enforce  in  equity  a 
legal  existing  stipulation  exacted  from  another  in  his  favor,  and  for  which 
the  party  exacting  it  has  given  a  valuable  consideration  plainly  with  a 
view  to  benefitting  such  third  person,  though  such  third  person,  as  re- 
gards each  of  the  contracting  parties,  may  be  a  volunteer ;  some  of  the 
decisions  on  the  subject  of  the  operation  of  the  statute  of  the  27th  of 
Eliz.  (which  will  presently  be  mentioned)  seem  to  confirm  them  (a) ; 
in  the  case  of  Sutton  v,  Cketwyndy  before  Sir  W.  Grant,  which  might 
appear  to  be  at  variance  with  those  cases,  the  party  who  sought  to  en- 
force the  covenant  in  the  articles  was  not  a  relation,  nor  could  it  be 
supposed  that  any  favor  towards  him  or  the  person  whom  he  represented 
could  have  influenced  any  of  the  parties  to  the  articles  (6)  in  the  stipula- 
tions which  they  entered  into  one  with  another  (c). 

Where  money  has  been  deposited  in  the  bands  of  trustees,  or  lands 
have  been  conveyed  to  them  with  a  view  to  an  investment,  or  a  settle- 
ment upon  the  proposed  trusts,  the  case  is  stronger  in  favor  of  the  par- 
ties who  claim  under  the  alleged  voluntary  limitations ;  for  the  legal 
title  to  the  property  being  in  the  trustees,  the  court  must  interfere  for 
some  one,  in  order  that  the  money  or  the  land  may  be  obtained  from  the 
trustees ;  and  the  specified  object  of  the  trust,  whether  it  be  a  designated 
person,  or  those  who  claim  under  him,  or  the  heir,  or  the  personal  repre- 
sentative, would  appear,  in  such  case,  under  the  limitations  in  their 
favor,  clearly  to  have  the  preferable  claim  to  all  others. 

There  are  instances  where  a  third  person  has  been  expressly  allowed 
to  treat  the  party  exacting  the  stipulation  as  his  trustee,  though  such 
third  person  was  a  mere  stranger  to  the  parties.  In  the  case  of  Gregory 
V.  WtUiams  (cf),  one  Parker,  who  was  in  possession  of  a  farm  belonging 
to  the  defendant  Williams,  was  con^;iderably  indebted  to  Williams,  he 
also  owed  a  large  debt  to  one  Gregory ;  Parker,  as  Williams  knew, 
vas  under  apprehensions  that  Gregory  would  arrest  him ;  Williams, 
*the  landlord,  and  Parker,  the  tenant,  entered  into  an  agree-  r«2R7l 
nient,  in  writing,  to  which  Gregory,  the  creditor,  was  neither  a  '■  J 
party  nor  privy,  to  the  following  effect,  namely,  that  if  Parker  would 
make  over  to  Williams  all  his  stock  and  effects  of  every  kind,  he  would 
pay  the  debt  due  to  Gregory.  Gregory  subsequently  was  informed  of 
this  arrangement,  and  he  and  Parker  filed  the  bill  against  Williams  to 
enforce  it:  the  stock  and  effects  assigned  to  Williams  by  Parker  had 
been  sold  at  a  loss.  It  was  insisted  by  Williams  that,  if  Gregory  had 
any  remedy,  it  was  at  law  ;  Sir  W.  Grant  considered  that  it  was  at  least 
doubtful  whether  Gregory  could  recover  at  law,  for  the  engagement  of 

(«)  V.  p.  291,  infra,  proceeded  in  Goring  v.  Ncuh,  tuproy  p.  284^ 

(&)  And  see  Lord   Cottenham^s  observa-  namely,  that  where  articles  are  to  be  carried 

twos  on  this  case,  1  PhiU.  704,  and  Lord  El-  into  effect  in  part,  they  must  be  carried  into 

^%  Turn.  &  R.  296.  effect  in  toto,  remarked  thai  if  Sir  R.  Sntton 

(0  Sutton  y.  Chetwynd,  3   Mer.  249,   af-  had  been  a  defendant,  and  someone  within 

firmed  in  the  House  of  Lords,  see  Turn.  &  the  consideration  had  sought  to  etiforce  the 

R«  296,  and  the  note  to  Davenport  v.  Bishopp,  contract,  the  result  might  have  been  different, 

2  Y.&  Coll.  C.  C.  45«  ;  and  see  Ettity.  Nim-  2  Y.  &  Coll.  C.  C.  462 :  and  see  Jenkyn»  v. 

»w,  Lloyd   &   G.   temp.  Sugd.  343.      The  JTewy*,  1  Lev.  160,  237  j  1  Ch.  Ca.  105. 
Vice-Chancel  lor  K.  Bruce,  in  reference  to  an-         (rf)  3  Meriv.  582. 
Mher  point,  on  which  Lord  Hardwicke  partly 
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Williams  was  not  made  directly  to  Gregory,  bat  to  Parker  only,  and  the 
consideration  was  furnished  by  Parker  only,  for  he  alone  did  the  acts 
which  constituted  the  consideration,  Gregory  was  not  a  party  to  the 
contract ;  however,  that  learned  judge  supported  Gregory's  right  to  sae 
in  equity^  saying,  Parker  acts  as  his  trustee^  and  Gregory  may  derive  on 
equitable  right  through  the  medium  of  Parker's  agreement,  though  it  was 
at  least  questionable  whether  he  could  have  maintained  an  action  at  law; 
it  was  like  the  case  {a)  where  a  man  promised  the  widow  that  if  she 
would  allow  his  name  to  be  joined  with  hers  in  the  administration,  he 
would  make  up  the  deficiency  of  the  assets  for  the  payment  of  the  intes- 
tate's debts  ;  which  promise  was  held  to  be  binding  in  favor  of  the  cre- 
ditors, though  they  could  not  sue  at  law,  as  the  promise  was  not  made 
to  them  ;  so  here  Gregory  had  a  right  to  insist  upon  the  benefit  of  the 
promise  made  to  Parker,  to  the  extent  of  900/.,  which  Parker  repre- 
sented to  be  the  amount  of  the  debt  (6). 

Where  there  are  a  series  of  limitations,  some  of  which  are  in  favor  of 
persons  who  are  parties  to  the  contract  or  to  the  consideration,  and  others 
in  favor  of  strangers  to  both ;  and  any  one  of  the  parties  who  is  within 
the  consideration  files  a  bill  to  have  the  articles  carried  into  execution, 
the  court  will  not  carry  into  effect  those  provisions  which  are  in  favor  of 
the  parties  to  the  contract  or  consideration,  and  stop  there,  but  it  will 
carry  them  into  execution  in  toto^  whatever  it  might  do  if  the  stranger 
sought  to  have  the  contract  enforced  (c). 

r*9RR1  *^^  agreement  entered  into  to  secure  the  peace  of  a  family, 
■-  -I  though  resting  on  contract,  will  be  supported  and  enforced  at  the 
instance  of  any  one  of  the  persons  who  are  to  take  a  benefit  under  the 
arrangement  and  those  claiming  under  him,  though  the  party  seeking  to 
enforce  it  may  not  have  contributed  any  portion  of  the  consideration; 
the  doctrine  as  to  volunteers  is  not  applied  to  such  cases  (<f). 

The  doctrine  in  regard  to  the  rights  of  purchasers  and  creditors,  to 
avoid  voluntary  provisions  by  way  of  settlement,  has  been  adverted  to  as 
bearing  upon  this  subject.  I  have  therefore  here  introduced  the  general 
heads  of  that  doctrine. 


(a)   Tomiinaon  v.  GiUy  Ambl.  330.  and  see  the  Vice^Cha ncel lor *s  remarks  on 

(6)  1  Meriv.  590 :  bo  in  Hook  v.  Kinfuar.  ton  v.  Chetwynd,  and  Goring  v.  Natky  si^ira,  p. 

Kinnear  and  Sir  John  Phillips  were  tenants  in  283,  note. 

common  of  some  lands;  Einnear  had  taken  {if)  StapUton  v .  Stapilton,  1  Atk.  10(1739). 

a  lease  from  Sir  John  Phillips  of  his  moiety,  In  that  uase  an  ai;reement  by  deed  had  been. 

at  a  rent     The  rent  being  in  arrear,  Kinnear  entered  into  by  a  father,  his  eldest  soa  (then 

entered  into  an  agreement  with  Sir  John  Phil-  treated  as  legitimate,  but    who   aAerwards 

lips,  by  which  he  bound  himself  to  join  in  turned  out  to  be  illegitimate),  and  the  second 

executing  to  the  plaintiff  such  lease  as  the  son  (legitimate).     Lord  Hardwicke  decreed 

plaintiff  and  Sir  John  Pliillips  should  agree  that  it  should  be  carried  into  execution  at  the 

upon.  Sir  John  to  receive  the  rent  till  the  instance  of  the  son  of  the  illt^giiiraate  <od, 

arrears  due  from  Kinnear  were  paid.     Sir  chiefly  on  the  ground  that  it  was  entered  into 

John  performed  his  part  by  executing  a  lease  to  establish  the  peace  of  a  family  (p.  11).     Ii 

of  his   moiety  to  the  plaintiff.      The  Lord  is  to  be  observed  that  the  real  heir,  the  eldest 

Chancellor  considered  that  Sir  John  had  con-  son,  took  a  portion  of  the  estates  under  the 

tracted  on  behalf  of  himself  and  the  plaintiff  agreement  so  carried  into  execution.      This 

(which  made  him  a  9tta«  party), and  decreed  case   was   followed    by  Lord    Langdale,  in 

a   specific   performance   of  this   agreement  Neak  v.  iSea/e,  1  Keen,  68,  though  the  ai^ree- 

against  Kinnear.     Hook  v.  JTintiear,  3  Swanst.  ment  was  by  parol  only,  and  related  to  landst 

417,  n.  (no  date).  but  there  had  been  long  possession  in  oon^ 

(c)  Davenport  ▼.  Biiikoppy  2  Y.  &  Coll.  C.  C.  formity;  this  case  was  affirmed  oo  appeaL 
456,  oonArmed  on  appeal,  1  Phillips,  p.  698; 
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By  rather  a  forced  construction  of  the  stat.  27  Eliz.  c.  4  (a),  it  has 
been  held  that  a  voluntary  settlement  in  favor  of  a  wife  and  children  is 
Toid  against  a  subsequent  bond  fide  purchaser  for  valuable  consideration 
even  with  notice  (6) ;  and  a  specific  performance  of  a  contract  for  sale 
of  the  estate  so  settled  entered  into  by  the  settlor,  will  be  decreed  at  the 
instance  of  the  purchaser  even  after  the  death  of  the  settlor  (c).  It  is 
held  that  the  purchaser  can  in  no  way  be  affected  by  the  settlement ;  it 
matters  not  that  he  takes  with  notice  from  a  person  who  by  reason  of  the 
settlement  is  a  trustee  of  the  estate ;  the  statute  annuls  the  deed  as  against 
the  purchaser,  he  cannot  therefore  be  affected  with  the  trusts  of  the  deed 
80  destroyed  ((/).  As  against  the  party  himself  the  settlement  is  valid ; 
but  though  this  is  admitted,  the  court,  with  some  degree  of  inconsistency, 
will  not  interfere  to  prevent  a  sale,  by  which  the  settlor  seeks,  by  taking 
advantage  of  the  provisions  of  *the  statute,  to  get  rid  of  the  set-  r^ooQi 
tlement  (c).  The  parties  in  whose  favor  a  constituted  trust  is  ^  -* 
created  by  voluntary  settlement  may  indeed  file  a  bill  to  have  the  trust 
carried  into  execution ;  but  the  pendency  of  the  suit  will  not  prevent 
the  settlor  from  selling  the  property,  or  the  purchaser  from  filing  a  bill  to 
enforce  his  rights  under  the  contract  {f).  There  is  a  difference  in  this 
respect  in  favor  of  Charity :  a  purchaser  with  notice  of  a  gift  to  a  chari- 
table use,  takes  subject  to  the  charitable  use,  but  if  he  had  no  notice,  he 
will  have  the  same  protection  as  an  ordinary  bond  fide  purchaser  without 
notice  {g). 

If  the  settlor  has  reserved  a  power  to  sell,  and  has  covenanted  that  in 
case  be  shall  sell,  the  purchase  money  shall  be  laid  out  in  the  purchase 
of  land  to  the  same  uses,  that  does  not  so  far  bind  the  money  as  that  the 
purchaser  is  bound  to  see  to  the  application  ;  he  may  safely  pay  to  his 
Tendor(A].     In  the  case  of  a  sale  of  an  estate  settled  on  volunteers,  the 

(o)  Supra^  vol.  i.  p.  172.  (/)  Puhertoft  v.  Puhertoft,  ubi  tup.;  Met* 

lb)  Smith  ▼.  Garland,  2  Meriv.  127 ;  Doe  calfe  v.  PtUvertofi,  1  Ves.  &  B.  180 ;  2  Ves.  & 

dem.  OtUy  v.  Manning,  9  East,  59;  Cotterd  B.  200;  Sugden,  Y.  and  P.  941. 

T.  Homer,  13  Sim.  506.  (g)  Sugd.  V.  and  P.  944-5. 

(c)  Sir  William  Grant,  in  BuckU  \ .  Mitchell,  (h)  Evelyn  v.  Templar,  2  Bro.  148.    Lord 

18  Ve».  100,  followed  the  doctrine  which  he  Eldon,  in  Pubfertoft  v.  Puhertoft,  18  Yes.  93, 

iband  settled,  but  he  doabted  whether,  on  says  of  Evelyn  v.   Templar :   **  But,  if  Lord 

principle,  the  statute  of  the  27th  Eliz.  ought  Thnrlow  did  not  think  himself  authorized  to 

to  have  been  applied  to  cases  where  the  pur-  lay  hold  of  the  money  in  Evdyn  v.  Templar^ 

diaser  had  notice;  as  the  purchaser,  knowing  where  there  was  notice,  and  an  express  cove- 

of  the  settlement,  cannot  be  said  to  be  de-  nant  to  lay  out  the  money  to  the  same  uses, 

fraoded,  ibid.  p.  110.     In  lAiter  v.  Turner,  5  I  must  take  this  opinion  to  have  been,  as  I 

Hare,  291,  Vice-Chanoellor  Wigram  consi-  believe  it  was,  that   with  a  mere  voluntary 

dered  that  that  case  had  established  that  an  settlement  this  court   has   nothing  to  do." 

equitable  interest  in  land  entitles  a  purchaser  From  this  statement  of  Evelyn  v.  Templar,  it 

by  comtrad  to  clothe  it  with  the  legal  title ;  might  be  supposed  that  it  arose  on  an  attempt 

he  therefore  felt  himself  bound  to  hold  that  to  intercept  the  money,  so  that  it  might  not 

an  equitable  mortgagee  was  entitled  to  avoid  be  paid  to  the  settlor,  and  that  the  settlor  was 

a  voluntary  conveyance.  Copyholds  are  within  a  party.    But,  in  fact,  the  bill  was  against  the 

the  statute,  Doe  dem.  Tiifu<t//v.A>t/rtei/,  5  Bam.  representative  of  tBe  purchaser  only,  and  it 

&  AdoL  131.  sought  to  compel  him  to  pay  the  purchase 

(ji)  Currier. Nind,  I  My.&Cr.2d.    There  money  over  again  out  of  the  assets  of  the 

the  property  belonged  to  a  married  woman,  purchaser,  on  the  ground  that  the  money  was 

and  the  settlement  was  made  during  coverture,  bound  by  the  uses  of  the  settlement;  it  being 

but  that  did  not  prevent  the  operation  of  the  insisted  that  the  settlement,  which  the  statute 

statute;  Gaodrighi  v.  Jtfows,  1  Blackst.  1019,  made  void,  was  good  for  that  purpose,  which 

ibid.  it  clearly  could  not  be  a$  against  the  pur^uuer. 

(e)    Pubferto/t  v.  Puhertoft,   18  Yes.    93.  But  that  case  does  not  decide  that  the  money 

Lcvd  Eldon's  &rst  impression  had  been  differ  in  the  hands  of  the  tettlor  would   not  have 

ent ;  he  had  granted  an  injunction.  been  boond,  though  it  has  been  ao  considered ; 
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*Sir  E.  Sugden,  in  the  case  of  Stacpoole  y.  Siacpoole  (1843),  ob* 
served  upon  Johnson  v.  Legard^  that  it  Tvent  beyond  what  the  law 
authorized;  ^'but,"  said  that  learned  and  very  able  judge,  '^the  authori- 
ties on  the  whole  are,  I  think,  in  favor  of  the  court's  acting  in  such  cases; 
so  also  is  the  current  of  opinion,  to  which  I  always  pay  great  atten- 
tion— and  I  believe  it  is  generally  considered  that  a  contract  for  valuable 
consideration  will  bind  in  this  court  those  having  merely  voluntary  in- 
terests, and  I  am  therefore  prepared,  when  called  upon,  so  to  decide"  (a). 
It  is  to  be  presumed,  therefore,  that,  as  regards  purchasers  and  creditors, 
the  law  on  this  subject  is  settled:  but  these  cases  are  governed  by  positive 
acts  of  Parliament;  they  do  not  necessarily  determine  that  a  collateral 
relation  may  not  enforce  a  stipulation  in  his  f^vor,  as  against  the  party 
who  has  contracted  with  another  for  valuable  consideration,  that  he  shall 
have  the  benefit  which  he  is  seeking  to  obtain :  or  that  he  shall  not  have 
the  benefit  of  a  provision,  unrevoked,  which  a  person  has  voluntarily 
made  for  him,  as  against  the  representatives  of  the  person  making  the 
provision.  In  the  former  case,  as  between  himself  and  the  party  exact- 
ing the  stipulation  he  is  a  volunteer,  but  standing  in  the  place  of  the 
party  who  exacted  the  stipulation,  as  against  the  other  parties,  he  claims 
the  benefit  of  the  consideration  given  by  such  party;  and  though,  accord- 
ing to  the  decisions  lastly  above  adverted  to,  the  collateral  may  not  be 
able  to  claim  even  under  an  executed  settlement,  as  against  purchasers 
and  creditors,  by  reason  of  the  provisions  of  the  acts  in  favor  of  creditors 
and  purchasers,  those  decisions  do  not  necessarily  stamp  the  character 
of  volunteer  upon  the  collateral,  so  as  to  prevent  his  coming  to  the  court  to 
enforce  even  a  contract  in  his  favor  as  against  the  parties  to  the  contract 
who  have  bound  themselves  that  property  shall  be  settled  or  applied  in 
a  manner  which  the  collateral  seeks  to  have  carried  out,  or  against  their 
representatives.  In  the  latter  case,  namely,  where  the  provision  made 
is  entirely  voluntary,  if  specific  property  be  actually  settled  in  favor  of  a 
collateral,  it  is  a  constituted  trust  (&),  in  respect  of  which,  it  is  presumed, 
no  question  can  arise  :  if  the  matter  rests  in  contract,  and  that  contract 
affects  specific  property,  it  is  presumed,  at  least  if  the  covenantor  does 
r^nqq-i  nothing  in  his  lifetime  indicative  of  a  *change  of  intention,  the 
^  ^  property  will  be  bound  as  against  all  volunteers  claiming  under 
the  covenantor,  and  consequently  the  covenant  may  be  enforced  as  against 
his  representatives,  if,  on  the  whole,  the  transaction,  looking  to  the  circum- 
stances as  regards  the  different  members  of  the  family  at  the  time,  does 
not  appear  to  have  been  an  unreasonable  one:  the  strict  measure,  says 
Lord  Hardwicke,  in  Goring  v.  JVosA,  which  governs  the  court  in  a  question 
between  persons  who  come  to  carry  articles  into  execution  and  purchasers, 
is  not  the  rule  of  this  court  between  families,  for  between  families  the 
court  has  considered  whether  a  superior  or  inferior  equity  arises  on  the 
part  of  the  person  who  comes  for  a  specific  performance ;  it  is  one  cxju- 
sideration,  he  adds,  how  far  the  court  will  support  agreements  of  this  kind 
against  relations  in  a  family,  and  another  against  purchasers  and  credit- 


(a)  Stacpoole  v.  Slarpook^  2  Conn.  &  L.  pears  on  this  instrument  to  take  ii  out  of  the 

508,  and  see  p.  507.     **  It  ailmits  of  no  doubt  general  rule  of  law,  which  is  too  well  settled 

that  the  collateral  relations  are  not  within  to  admit  of  discussion,"  5.  C.  4  Dru.  &  War. 

the  marriage  consideration,"  i  t.  as  regards  320 ;  and  see  CotUreU  v.  Homer,  13  Sim.  5o6. 
purchasers  and  creditors,  "  and  nothing  ap-        (6)  V.  si^ro,  pp.  52, 149. 
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ors(a).  But  where  the  matter  rests  on  contract  merely,  as  where  there  is  a 
covenant  that  a  certain  sum,  or  that  land  of  a  certain  value,  not  specifying 
any  particular  fund  or  any  particular  lands  to  give,  shall  be  settled,  so  as 
to  give  to  the  claimant,  he  not  being  a  party  to  the  contract  or  to  the  con- 
sideration, an  interest  in  the  property  to  be  settled ;  this  seems  to  be  a  case 
in  which  the  Court  of  Chancery  will  not,  at  his  instance,  in  any  'way 
interfere  (A). 

(a)  Cited  by  Lord  Cottenham  in  i)a©efiport  &  K.  100-101;  et  v.  nq>ra,  p.  290,  n.  (e). 
V.  £islu)pp,  1    Phillips,  706;  so  a  family  ar-         (6)  V.  nipra^  p.  285,  et  v.  tn/ra,  "Volun- 

langement  will  not  readily  be  disturbed  as  tary  Conveyances  of  Equitable  Estates  and 

Ibanded  on  error ;  CHfton  y.  Cockbum^  3  My.  Interests." 


ADDITIONAL  NOTES. 


In  addition  to  the  cases,  pp.  257-8,  in  which  it  has  been  held  that  the  directions 
io  a  will  amounted  to  an  absolute  conversion,  see  Flint  v.  Wdrreny  iz.  Jur.  420, 14 
Sim.  554;  and  Ward  v.  Arch,  16  Law  J.,  N.  S.  66. 

P.  271.  Trustees  held  real  estate  in  trust  to  sell  and  invest  the  proceeds,  and  to 
stand  possessed  of  the  proceeds  for  the  absolute  benefit  of  a  person  named.  That 
person  obtained  possession  of  the  title  deeds  from  his  solicitor ;  it  was  held  that 
this  amounted  to  a  declaration  of  intention  that  the  fund  should  be  considered  as 
real  estate ;  Domes  v.  AshfoTd,  ix.  Jur.  612. 


•Section  V. — Miscellaneous  Instances  of  Implied^  Presumptive^  r*9Q41 
Constructive^  and  Transferred  or  Continuing  Trusts.  ^        ■' 

Cauri  of  Chancery  more  liberal  than  Courts  of  Law  in  putting  a  Construction  on 

Devises  in  Trusty  so  as  to  carry  out  the  Intent  of  the  Testator, 
The  Courts  of  Law  also  governed  by  the  Intent  in  determining  what  Estate  the 

Devisee  in  Trust  takes. 
Stat.  1  Vict.  c.  26,  22  30,  Z\,asioihe  Estate  of  Trustees. 
But  the  Cases  here  to  be  considered  are  those  where  the  Legal  Interest  is  clearly  in  some 

Third  Person. 
Heir  a  Trustee  where  there  is  a  Direction  to  SeU. 

TruMleefoT  Sale  to  pay  Debts  may  be  constructively  Trustee  for  Creditors. 
Implied  or  Constructice  Trusts  may  be  raised  by  the  Acts  of  the  Parties — Consignee, 

who  is  directed  to  pay  an  Annuity  to  a  Third  Person,  a  Trustee  for  such  Third 

Person. 
Pkvr  of  Mortgagee  in  Fee  Trustee  for  the  Personal  Representatives. 
Executor  J  Trustee  of  a  Debt  duejrom  himself  to  his  Testator. 
Legatees  who  have  been  paid  before  Debts  satisfied.  Trustees  for  the  Creditors — One 

LegcUee  also  may  in  some  causes  compel  anotlier  who  has  been  paid  to  refund. 
Whek  the  Legatee  must  refund  with  Interest,  and  when  not. 
Person  taking  Property  from  Executor  in  Breach  of  Trust,  as  for  Payment  of  a  Private 

DeMj  is  himself  a  Trustee. 
Assignees  of  Broker,  Trustees  of  Price  of  Goods  sold,  if  in  Specie,  for  the  Principal. 
Trustee,  Executor,  or  Agent,  or  Person  having  a  Limited  Interest  in  an  Estate,  obtain- 
ing a  Renewal  of  a  Lease,  is  a  Trustee  of  such  Renewed  Interest. 
Any  person  holding  a  fiduciary  character,  obtaining  a  benefit  in  that  character,  is 

Tnisiee  of  it  for  the  Cestuis  quo  Trust,  et  v.  infra.  Chap.  xi. 
Executor  of  mortgagee  purchasing  Equity  of  Redemption,  a  Trustee  for  the  Mbrt' 

gagofi^s  Estate. 
Annuitant  whose  Annuity  is  charged  on  a  Leasehold  Interest,  or  whose  Annuity  is 

charged  by  Will  on  a  Leasehold  Interest,  entitled  to  the  Benefit  of  a  Renewal, 
Moody  V.  Matthew,  7  Ves.,  before  Sir  W.  Grant, 
AnnuitajU  under  a  Will  must  contribute  to  the  Fines. 
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such  case  have  no  beneficial  interest  till  the  debts  are  paid,  they  are 
considered  in  equity  as  trustees  of  the  portion  of  assets  received  by  them, 
and  the  creditors  may  follow  the  assets  so  as  to  make  the  legatees  an- 
swerable personally  for  what  they  have  received — in  effect,  they  have 
received  so  much  money  belonging  to  others  by  mistake  (a).  Where 
some  of  the  legatees  have  been  paid  under  an  order  of  the  court  in  a  suit 
for  the  administration  of  the  estate,  and  a  part  of  the  fund  has  been  car- 
ried to  the  account  of  infants  or  other  unpaid  legatees,  and  a  creditor  is 
afterwards  let  in  by  reason  of  such  portion  of  the  fund  yet  remaining  in 
court,  the  legatees  who  have  not  been  paid,  as  between  themselves  and 
the  creditor  not  coming  in  sooner,  are  not  liable  to  pay  him  wholly  out 
of  what  is  so  carried  to  their  account;  but  only  to  pay  him  a  due  pro- 
portion of  the  debt,  and  he  must  seek  payment  of  the  rest  of  his  debt  in 
proportions  against  those  who  have  been  actually  paid  (6).  In  efiect,  the 
original  trust  is  continued  in  respect  of  the  assets  which  have  come  to 
the  hands  of  the  legatees;  but  care  is  taken  that  no  legatee  shall  be  pre- 
judiced by  the  delay  of  the  creditor  in  prosecuting  his  claim  (c).  If  the 
executor  be  insolvent  the  creditors  have  the  same  right,  though  the  assets 
were  originally  sufficient  for  payment  of  the  debts  and  the  legacies  (d), 
and  it  makes  no  difference  whether  the  legacies  were  paid  to  the  legatees 
voluntarily  or  by  compulsion  (e) ;  the  same  principle  will  apply  where 
an  administrator  has  distributed  the  assets  amongst  the  next  of  kin  with- 
r»2981  ^^^  P^y*"S  ^^^  debts.  Whether  an  unpaid  'legatee  can  compel 
'-  -'a  legatee  who  has  been  paid  his  legacy  to  refund  ^the  executor 
being  insolvent),  depends  upon  whether  the  assets  were  onginally  suffi- 
cient for  the  payment  of  the  legacies  in  full  (/).  If  the  deficiency  has 
been  occasioned  by  debts  which  have  turned  up  since  the  payment  of 
the  legacy,  it  is  clear  that  the  legatee  must  refund  (g). 

As  regards  the  question  of  Interest,  Lord  Eldon  said,  ^'If  a  legacy 
has  been  erroneously  paid  to  a  legatee  who  has  no  further  property  in 
the  estate,  in  recalling  that  payment  I  apprehend  that  the  rule  of  the 
court  is  not  to  charge  interest ;  but  if  the  legatee  is  entitled  to  another 
fund  making  interest  in  the  hands  of  the  court,  justice  must  be  done  out 
of  his  share"  (A). 

A  person  who  deals  with  an  executor  in  respect  of  property  which  he 

» 

(a)  March  ▼.  Ruiselly  3  My.  &  Cr.  41.     la  Vernon,  162;  and  see  Williams  on  Execa- 

the  Ecclesiastical   Court,  the  legatees  were  tors,  1146. 

compelled  to  give  security  to  refund  if  neces*  (e)  See  the  cases  in  the  last  note, 

sary.  (f)  Jinon.  1  P.  W.  495;  and   Wdlad  ▼. 

(6)  See  GiUupie  v.  Jilexandar^  M  infra ;  Hcm^  in  the  note ;  Nod  v.  i2ii>6tfisoii,  1  Vem. 

Boper  on  Leg.  p.  459.  94,  and  Raithby's  note  ;  Bell's  note  to  Orr  t. 

(c)  Jimm,  1  Vern.  162,  Newman  v.  Barton^  KaxnOy  2  Yes.  193;  Williams  on  Executors, 

ubi  tup,;  Noel  v.  JRobwiBon,  1  Vernon,  94;  1146-7;  Roper  on  Leg.  459. 

GiUapie  y.  Alexander,  3  Russell,  pp.  136-7;  (f;)  NeUhrop  v.  Hili,   1  Ch.  Ca.    136;  ia 

March  v.  Rustell,  3  My.  &  Cr.  31.     Where  Gillespie  v.  Alexander^  3  Riiss.  130,  the  pay- 

the  payments  have  been  made  under  an  order  menis  had  been  made  to  the  legatees  under 

of  the  court,  the  trustee  is  protecte<l  so  that  an  order  of  the  court.     In  Nevrtnan  v.  Barton^ 

he  has  no  right  to  interfere  to  enforce  the  u^t  tup.  a  distinction  is  taken  between  a  to< 

claims  of  creditors  in  such  case ;  Underwood  luntary  and  a  compulsory  payment  by  tba 

V.  Hatton^  5  Beav.  39 ;  GUleqne  v.  Alexander^  executor,  where  it  is  the  executor  who  calls 

ubitupra.  on  the  legatee  to  refund ;  Roper  on  Leg.  456; 

{d)  "  A  creditor  shall  fbllow  the  assets  in  and  see  ConoUy  v.  FarreL,  10  Beav.  142,  as  to 

equity  into  whosesoever  hands  they  come,"  contribution,  as  between  specific  legatees. 

Newman  v  Barton,  2  Vernon,  205;  Anon,  1  (h)  GiUintv.  Steele,  1  Swan8t.2O0. 
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knows  to  be  part  of  the  assets  of  the  testator,  and  which  he  kno^ys  is 
parted  with  only  to  answer  the  private  purposes  of  the  executor,  cannot 
bold  property  so  possessed  against  creditors  or  legatees  under  the  will ; 
the  trust  originally  affecting  the  property  is  continued  in  the  hands  of 
persons  so  acquiring  it:  but  the  executor,  having  an  absolute  power  of 
disposal,  may,  in  general,  confer  a  complete  and  indefeasible  title  to 
personal  estate  on  a  person  who  has  no  notice  that  the  transaction  is  a 
breach  of  trust  (c). 

If  a  broker  or  commission  merchant  sells  goods  consigned  to  him  for 
sale,  and  takes  bills  or  promissory  notes  for  the  purchase  money,  in  case 
of  his  bankruptcy  those  bills  or  notes,  if  remaining  in  specie  and  unne- 
gotiated,  will  not  pass  to  his  assignees  beneficially,  but  will  belong  to  his 
principal;  the  trust  is  continued  in  the  person  of  the  assignees  {b);  so 
if  the  broker  should  die  before  payment  his  executor  will  be  trustee  of 
the  purchase  money  for  the  principal  or  his  estate  (c). 

It  has  been  already  [d)  incidentally  noticed,  in  speaking  of  renewals 
of  leases  being  partnership  property,  by  one  of  the  partners,  that  if  a 
trustee  or  executor,  or  any  agent  employed  by  such  trustee  or  r«QQQ-| 
•executor  (e)  (the  rule  may  apply  even  to  a  person  who  meddles  ^  J 
with  the  assets,  though  not  an  executor  otherwise  than  as  executor  de  son 
tort  (/)),  or  other  person  having  the  control  of  the  property  of  another, 
in  a  fiduciary  character  (g) ;  or  if  any  person  having'  a  partial  interest 
in  property  held  for  a  term — for  instance,  as  tenant  for  life — obtain  an 
additional  beneficial  interest  in  the  property,  such  trustee,  executor,  or 
other  person  is  considered  by  the  Court  of  Chancery  constructively  as 
a  trustee  of  the  beneficial  increase  so  acquired  for  the  persons  interested 
in  the  property  as  it  stood  (A).  If  a  term  or  interest  in  land,  however 
short,  is  bequeathed  to  various  persons  in  succession,  and  the  tenant  for 
life  renew,  it  must  be  as  well  for  the  benefit  of  the  persons  to  take  after- 
wards as  for  himself  (t);  whether  the  new  lease  is  granted  to  the  same 
person  or  to  any  other,  if  the  lessee  in  the  new  takes  in  right  of  him 
who  was  the  owner  of  the  old  lease,  he  must  take  subject  to  all  the 
equities  to  which  the  original  lease  was  liable  {k). 

The  principle  of  these  decisions  as  regards  trustees  and  executors  and 

(a)  mU  v.  am^aon,  7  Yes.  152;  M'Leod  v.  WhUehoute,  1  R.  &  M.  132;  BicMm  v. 
y.  Drummond,   on   Appeal,    17    Ves.    162;     Congr eve,  ibid.  150. 

Ktane  v.  Robarts,  4  Madd.  333 ;   WcUkiru  v.         (A)  Patmer  v.  Young,  1  Vera.  276 ;  2  Fonbl. 

Cktek,  2Sim.  &  S.  205;   Wilton  v.  Moore,  1  118;    Feathtrttonhaugk  ▼.  Femnck,    17  Yes. 

My,  k  K.  146-7 ;  et  v.  infra.  298.  Mr.  Lewin,  pp.  17 1  to  176,  has  collected 

(b)  Ex  parte  Dumas,  1  Atk.  232,234;  Ex  the  cases  establishing  the  general  rule  and 
parte  (haeU,  Amhl  298.  the  exceptions  to  it;  and  see  2  Yo.  &  Coll. 

(c)  BurdeU  y.  WiUeU,  2  Vernoo,  638 ;  251,  and  Wood  v.  Marqm*  of  Londonderry 
aod  see  Paul  v.  Birch,  2  Atk.  623.  See,  on  (Rolls,  June,  1848),  xii.  Jurist,  735,  which 
the  geaeiml  subject,  Grigg  v.  Cocks,  4  Sim.  was  decided  partly  upon  the  principle  stated 
438;  and  Witiems  v.  SlevenSy  1  Y. &  Coll.  C.  in  the  text;  the  circumstances,  however,  are 
C.  431.  special. 

(<0  Si^a  p.  208.  (0  •'«^  V-  ^««»  11  V«»-  396 ;  15  Yes. 

{i)  See  Jan^v.Dean,llYeB.392,  Griffin  M^^  ^^cin^^l^^^^^J!^"^''  ""f/^^J 
»  /sLvK     1  c-u^  £-  T    r  or.o  *  Mcnv.  190,  et  v.  Hardman  v.  Johnson,  tbid. 

f.  Gnfin,  1  Scho.  &  Lef.  3o3.  3^^     ^^^  '^  ^^^^  ^  ^^^  2  Y^Coll. 

(/)  Muhany  r.  Dillon,  1  Ball  &  R  409,  q.  v.    247,  inf.  add.  note. 

ig)  East  India  Company  v.  Henchman,  1  (k)  Lord  Hardwicke,  Edwards  v.  Lewis,  3 
Ves.  JoD^  287 ;  S.  C.HBto.  P.  C.  85;  Fawcett    Atk.  538,  ei  y.  ib.  vol.  i.  p.  480,  note  (2). 
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persons  in  fiduciary  situations,  is,  that  where  property  in  which  others 
are  interested  is  committed  to  the  charge  of  any  person,  his  first  duty  is 
to  make  the  most  of  the  property  committed  to  his  charge  for  the  benefit 
of  those  who  are  beneficially  interested  in  it;  and  the  principle  is  carried 
to  this  extent,  that  an  executor  or  other  trustee  is  not  entitled  to  an  allow* 
ance  for  his  time  and  trouble,  even  though  it  appears  that  he  has  em- 
ployed himself  for  the  benefit  of  the  trust  to  the  prejudice  of  his  own 
private  concerns(a);  and  if  he  neglect  to  make  an  investment  according 
to  the  duty  imposed  on  him,  he  is  held  to  be  liable  to  make  good  the  loss 
which  may  be  occasioned  by  his  neglect  (A).     Nor  is  it  necessary  that 
the  property  should  be  expressly  committed  to  the  charge  of  such  person, 
it  is  sufficient  that  he  holds  the  property  so  as  to  be  constructively  trustee 
r*^n01  ^^^  o^b^r  persons.     If  a  *person  so  circumstanced  were  permitted 
L        -I  in  any  way  to  deal  with  the  property  with  reference  to  his  own 
individual  interests,  not  only  would  it  be  contrary  to  the  design  under 
which  he  has  obtained  or  has  been  permitted  to  retain  the  control  over 
the  property,  but  he  would  be  placed  in  such  a  situation  as  that  his  in- 
terests might,  in  reference  to  the  conduct  of  the  trust,  by  possibility  come 
into  conflict  with  those  of  his  cestui  que  trust;  and  in  such  a  conflict  the 
personal  interest  of  the  trustee  would  in  all  probability  prevail,  against 
which  the  court  will  in  all  cases  endeavor  to  provide  (c):  and,  such  being 
the  principle,  the  circumstances  of  the  particular  case,  generally  speaking, 
can  have  no  influence  on  the  decision ;  and  therefore  it  has  been  held 
that  where  the  lessor  has  refused  to  grant  a  renewal  of  the  lease  to  the 
cestui  que  trusty  still  the  cestui  que  trust  will  be  entitled  to  the  benefit  of 
any  renewal  which  the  trustee  may  have  obtained (d).     It  is  on  the  same 
principle  that  it  is  held  that  a  trustee  or  particular  agent,  if  the  relation 
of  trustee  or  agent  has  not  been  got  rid  of  (e),  is  not  to  be  allowed  as 
against  his  cestuis  que  trust  to  become  a  purchaser  from  his  cestvis  que 
trust  of  that  which  he  holds  in  trust  or  to  deal  with  it  in  any  way  so  as 
to  derive  for  himself  any  benefit ;  he  will  be  a  trustee  of  any  interest  or 
profit  that  he  may  so  acquire(y) ;  if  any  advantage  is  gained  by  a  person 

(a)  Robinwn  v.  PeU,  3  P.  W.  249 ;  and  see,  (/)  Can^bdl  y.  Waiktr,  5  Yes.  679,  wbere^ 

on  tbe  general  principle,  Gouid  v.  FleOwood^  p.  682,  WhdpddU  v.  Cockton  (1  Vesej,  9) 

and  tbe  otlier  cases  cited  in  the  note,  3  P.  W.  is  stated  from  the  Registrar's  Book :  Morrd  ?. 

251 ;  CyUhberi  v.  Peacock,  1  Salk.  155;  Seat-  Patkt,  2  Atk.  54 ;    Whichcate  t.  Lawnms,  3 

Urgiod  y.  Hofriton^  Mos.  128;  Brodaopp  y.  Yes.  740;  lialer  y.  Uaitr,  6  Yes.  631;  Mar- 

BamtM^  5  Madd.  90.  ney^tiural  v.  Mayor  of  Plynumthy  15  Law  J. 

(6)  ByrckaU  y.  Bradford,  6  Mad.  13;  S,  C.  109,  M.  R.;  cC  yide  nqtra.  vol  L  p.  512.  The 

Und.  p.  235 ;  Lord  Montford,  y.  Lord  Ciubgan,  rule,  as  regards  purchases  from  third  persoos, 

17  Yes.  485 ;  2  Meriy.  3,  omission  to  renew ;  is  extended — to  the  heir  at  law,  as  between 

£blma  y.  JDrmg,  2  Cox,  1 ;  and  see  Pridi  y.  himselfand  subsequent  incumbrancers,  where 

Fooktf  2  Beay.  430.  he  purchases  a  prior  iccumbrance  {Bratheaitt 

(c)  HoU  y.  HoU,  1  Ch.  Ca.  191 ;  2  Fonbl.  y.  Braihwaite,  1  Yern.334;  Vfimamty.^mt 

189;  Pamngham  y.  Sfurbomy  9  Beav.  424,  fidd,   ib.  476;  MorrH  y.  Pa^  i«6i  Jtyra; 

427,  436.    This  was  a  strong  case,  for  the  Laneatter  y.  Evoru,  10  Beay.  154;  1  Phillips, 

testator  himself  had  placed  the  trustee  in  the  354)  ;  to  a  surety  who  buys  in  the  original 

incompatible  situations.  debt  (tupreiy  p.  2U8,  n.) ;  indeed,  as  it  woald 

(d')  Fitzgibbon  y.  Scanlan,  1  Dow.  269;  seem,  to  all  persons  who  acquire  the  means 

Keeck  y.  Sandford,  Sel.  Ca.  in  Ch.  61,  is  the  of  obtaining  the  renewed  interest  by  reasoa 

leading  case  on  this  subject;  Griffin  y.  Grifin,  of  their  particular  interest;  and,  generally,  to 

1  Scho.  &  Lef.  353 ;  and  see  Blewttt  y.MUleUf  all  cases  where  the  accident  which  gare  the 

7  Bro.  P.  C.  367 ;  and  Oiddingi  y.  Giddmg^  person  the  opportunity  of  acquiring  such  ad* 

ittfra.  ditional  interest  has  happened,  whilst  he  bid 

(e)  Y.  UU,  aL  MtdHeoU  y.  0*2>onf(  1  Ball  St  a  particular  interest  connected  with  interesu 

B.  156.  in  others;  tn/ra,  p.  303. 
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in  a  fiduciary  character  in  respect  of  the  trust  property  that  advantage 
belongs  to  the  trust  (a).  The  transaction  may  have  been  perfectly  bond 
fide  and  such  that  in  truth  no  advantage  was  gained  by  the  trustee  at 
least  at  the  time;  but  advantage  or  no  advantage  would  not  be  a  satis-* 
factory  principle  on  which  to  determine  the  question  on  which  the  validity 
of  such  transactions  should  depend ;  it  would  be  difficult  in  all  cases,  and 
*impossible  in  some,  to  determine  whether  any  advantage  had  r«nQi-i 
really  been  obtained  or  not ;  the  rule  therefore  is  general — the  *•  ^ 
cestuis  que  trust  have  the  option  of  taking  to  or  repudiating  the  transac- 
tion, as  may  appear  to  them  best  to  serve  their  own  interests  (6).  It  is  to  be 
observed,  that  it  was  formerly  held  that  if  a  trustee  purchased  lands  out 
of  the  profits  of  the  trust  estate  and  took  the  conveyance  in  his  own 
name,  though  the  land  might  be  sequestered  for  the  payment  of  the  trust 
money  with  interest  if  the  trustee  were  insolvent,  the  cestui  que  trust 
would  no  more  be  entitled  to  the  estate  than  would  a  person  from  whom 
the  purchaser  had  borrowed  the  money  (c) ;  but  this  doctrine,  which  pro- 
ceeded upon  the  obligatory  nature  of  the  Statute  of  Frauds  in  excluding 
parol  evidence,  has  been  subverted  by  more  modern  decisions  (d).  A 
person  may  indeed,  if  he  choose,  grant  a  beneficial  interest  to  his  agent, 
yet  the  agent  must  show  that  the  dealing  with  his  employer  was  fair(e); 
if  the  employer  chooses  he  may  make  him  a  present,  but  the  agent  must 
show  that  the  principal  had  the  same  knowledge  as  he  had(y).  If  an 
attorney  gives  advice  to  his  client,  who  acts  upon  it,  and  the  attorney  by 
that  means  gains  an  advantage,  though  the  advice  may  have  been  given 
with  quite  a  different  view,  the  transaction  will  be  held  to  be  null  and 
void  as  far  as  the  attorney  is  concerned  (g) ;  but  this  subject  will  be  again 
considered  under  the  head  of  "Constructive  Fraud,"  in  the  next  division. 
Where  the  executor  of  a  mortgagee  purchased  the  equity  of  redemption 
of  the  mortgaged  estate  in  his  own  name  with  the  money  due  on  the 
mortgage  and  a  small  advance  beyond  it,  it  was  held  that  he  was  a  trustee 
of  the  purchase  for  the  benefit  of  the  testator's  estate  (A). 

The  principle  on  which  persons  who  having  limited  interests  in  pro- 
perty acquire  an  additional  interest  in  the  property,  are  considered  as 
^trustees  for  the  other  persons  interested,  is  somewhat  similar  to  r«qAoi 
the  above ;  it  is  in  respect  of  such  limited  interest,  at  least  in  >-         -* 

(a)  See  the  cases  in  the  preceding  notes,  in  the  House  of  Lords,  followed  in  Heron  v. 

and  int.  al.  Anon.  2  Ch.  Ca.  208;  Forbes  v.  Heron^  Prec.  Cb.   163,  a  stronger  case;   and 

120ss,2  Bro.  430;  LUtlehales  v.  Gatcoifne.S  Bro.  Kinder  v.  MiUer,  Prec  Ch.  172;   1  £q.  Ca. 

73 ;  Lee§  v.  Nultall,  1  Russ.  &  M.  63 ;  Carter  Abr.  743-4,  pi.  I,  2,  4. 

T.  PabneTy  11  BlL  418-9;  Fosbrooke  v.  Balguy,  (rf)  The  authorities  are  collected  by  Mr. 

1  My-  &  K.  226.  Lewin,  p.  156,  note  (6),  v.  supra;  and  see  1 

(6)  See  CampbeO  v.  WaVcer,  6  Ves.  681 ;  John.  U.  S.  Rep.  582;  Story  on  Equity,  5  1201, 

JBx  parte  Jamet,  8  Yes.  348 ;  Ex  parte  Bennett,  note. 

10  Ves.  385,  393;  Lane  v.  IHghUm,  Amb.  («)  Lord  Selsey  v.  Rhoadee,  2  Sim.  ScS,  41-^ 
409 ;  but  see  Savage  v.  Carroll,  1  Ball.  &  B.  3  Bli.  1 ;  see  Thomai  v.  Phillips,  xi.  Jur.  80. 
284;  and  Leitie  v.  Madodcs,  8  Ves.  150,  17  (/)  Lord  Chancellor  Sugden,  Ker  v.  Lord 
Yes.  57,  58,  as  to  the  case  of  a  person  who  Dungannon,  1  Dru.  Sc  War.  542;  a  bare  trus- 
ts DO  otherwise  trustee  than  that  he  has  ob-  tee  to  preserve  contingent  remainders  may 
laioed  trust  money  and  employed  it  in  the  purchase,  Parker  v.  White^  11  Ves.  226. 
ptuchase,  and  the  case  of  money  liable  to  a  (g)  BulkUy  v.  WU/ord^  2  Cl.  &  Fin.  177; 
trost,  traced  as  having  been  applied  in  part  8  Bli.  N.  S.  Ill;  Tanner  v.  Ekuorthyfi  Beav. 
purchase  of  an  estate.  490. 

(c)  Kirk  V.  Webb^FtecCh,  84,  affirmed  (A)  Fosbrooke  v.  BalguyylMylneSiK.  226. 


302  Renewed  Lease — Charges  on  Original  Lease. 

most  cases,  that  the  person  in  the  enjoyment  of  it  is  enabled  to  acquire 
such  additional  interest,  which  is  an  advantage  beside  the  purpose  for 
which  such  limited  interest  was  conferred ;  if  accident  puts  in  the  way  of 
the  person  actually  in  the  enjoyment  of  such  limited  interest  the  means  of 
enlarging  the  beneficial  interest  in  the  thing  to  be  enjoyed  by  himself  and 
others,  it  is  not  he  alone  that  ought  to  have  the  benefit  of  such  an  acci- 
dent ;  therefore,  where  the  lease  is  renewed  by  a  person  so  circumstanced, 
in  equity  the  renewal  will  be  considered  as  the  same  lease,  or,  as  it  is 
sometimes  expressed,  a  graft  upon  the  old  one  (a).  The  addition  of  other 
property  in  the  renewed  lease  does  not  interfere  with  or  impair  the  rights 
of  those  in  remainder;  nor  does  it  alter  the  case  if  the  renewed  lease  be 
taken  not  from  the  immediate  lessor,  but  from  a  superior  lessor  (ft). 

An  annuitant  having  a  charge  upon  premises  held  on  lease  will,  ge- 
nerally speaking,  be  entitled  to  a  charge  on  the  renewed  lease.  The 
husband  of  a  wife,  who  if  single  would  have  been  bound  to  renew  in 
favor  of  some  third  person,  stands  in  her  place,  and  any  renewal  he  may 
obtain  after  her  death  will  be  equally  liable  to  the  claims  of  such  third 
r^oQo-i  person  as  if  it  had  been  obtained  by  the  wife(c).  The  same 
^        -*  ^principle  has  been  held  to  apply  to  other  persons  having  a  par- 

(a)  Sir  W.  Grant,  Moody  v.  Matthews^  7  she  would  have  been  bound  to  keep  up  the 

Yes.  1S3;  Nnbitt  v.  Tredennidc,  1  Ball  &  B.  lease  on  account  of  the  annuity.     The  plain- 

29 ;  Winslow  v.  TSghe,  2  Ball  &  B.  205;  Tan-  tiff  (the  annuitant)  acquired  an  interest  in  the 

ntr  V.  Elworthyy  4  Ben  v.  490.  lease  for  his  life;  not  a  lease  in  present  ex- 

(6)  Giddings  v.  Giddings,  3  Russ.  251-7,  istence  to  last  so  long,  but  with  a  capacity  to 

258 ;  V.  infra.  be  extended  by  renewals;  and  the  chaige 

(e)  Ibid.     In  that  case,  one   Mary  Price  would  always   attach  upon   each   renewed 
sold  an  annuity  to  John  Moody  for  his  life,  lease,  the  grantor  being  bound  to  keep  it  up 
out  of  certain  tithes  held  by  Mary  Price,  held  for  his  benefit.     Her  husband  could  derive 
by  her  under  a  lease  from  the  Dean  of  St.  no  other  interest  in  her  right  than  she  bad; 
Asaph  for  a  term  of  years,  and  she  cove<  the  lease  and  right  of  renewal  could  pass  to 
nanted  that  the  tithes  should  remain  as  se*  him  only  in  the  same  plight  and  condition  as 
curity  for  the   annuity  during  the   life  of  she  held  them,  and  therefore  subject  to  every 
Moody.      AAer  the   sale,   Mary  Price    sur-  equity  that  would  attach  upon  her.     Th€  kui- 
rendered  the  lease  and  obtained  a  new  one  band  taking  by  marital  rigid  is  not  eMeemed  a 
for  seven  years,  which  by  assignment  she  purchaser  for  vahtabie  consideration,  he  stands 
made  a  security  for  3002.  borrowe<l  of  one  precisely  in  the  place  of  his  wife :  that  is  laid 
Ruddock;  she  then  married  John  Matthews  down  in  Fitzgerald  v.  Lard  Fauconberg^  Fitz* 
and  afterwards  died;  her  husband  took  out  gibbon,   207"   (1    £q.   Abr.   745,    pi.     H); 
letters  of  administration  to  her.     AAer  her  *' notice  is  therefore  immaterial.     The  bus- 
death  Matthews  renewed  at  various  times,  band's  obligation  to  renew  is  different  from 
paying  the  fine ;  the  annuitapt  claimed  to  be  tliat  of  the  wife;  afler  the  dissolution  of  the 
entitled  to  the  benefit  of  the  renewed  lease  marriage  he  is  not  bound  by  her  personal 
and  to  have  the  lease  renewed  from  time  to  covenants;   but  when  the  lease  is  renewed 
time  out  of  the  estate  of  Mary  Matthews;  the  equity  attaches  upon  it,  for  the  renewed 
the  defendant,  the  surviving  husl»nd,  con-  lease  is  considered  in  equity  the  same  lease. 
tended  that  he  was  only  bound  to  pay  the  The  plaintifif  is  not  bound  to  contribute  to  the 
annuity  during  the  term  the  lease  had  to  run,  fines  of  renewal,  that  would  be  to  make  him 
when  he  acquired  it  in  right  of  his  wife.    Sir  pay  the  consideration  twice.     The  case  of 
W.  Grant  felt  considerable  difficulty  in  de-  Maxwell  v.  Aahe,  at  the  Rolls,  17  Dec.  1742, 
ciding  this  case,  which  had  not  been  the  sub-  1  Bro.,444,  note"  (which  his  honor  stated 
ject  of  previous  decision :  he  at  length  deter-  from  the  Registrar's  Book,  7  Yes.  p.  184),  ''is 
mined  that  the  annuity  was  a  charge  upon  decisive,  the   only  difierence  betw^een   the 
the  renewed  term,  and  that  the  grantee  was  cases  was  in  favor  of  the  present  plaintiff; 
not  even  bound  to  contribute  to  the  expense  in  Maxwell  v.  Aiht^  the  question  was  between 
of  the   renewal.    Sir  W.  Grant,  in   giving  two  volunteers,  the  annuitant  under  a  u'ill, 
judgment,  said,  "  If  Mrs.  Matthews  had  con-  and  the  representatives  of  a  devisee  subject 
tinned  unmarried  there  can  be  no  doubt  the  to  the  annuity;  yet  it  was  held  that  the  an- 
annuity  would  be  as  much  a  charge  upon  the  nuitant  was  not  bound  to  ooniribuie  to  the 
renewed  as  upon  the  original  lease ;  indeed,  annuity."    His  honor  declared  that  the  an- 
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tial  or  particular  interest  in  a  subject,  who  have  acquired  a  private  or 
iodividual  interest  not  contemplated  on  the  occasion  of  such  partial  or 
particular  interest  being  conferred  or  acquired,  as  in  the  instance  of  a 
mortgagee  who  procures  a  renewal  of  a  lease  (a),  and  a  surety  who  pur- 
chases the  original  debt(&). 

Sir  William  Grant,  as  will  be  seen  by  reference  to  his  judgment  in 
Moody  V.  MatihewSj  gave  a  sanction  to  the  doctrine  in  Maxwell  v.  Jlshe^ 
that  an  annuitant  under  a  will  was  not  bound  to  contribute  towards  the 
fines  on  renewal ;  but  Lord  Manners,  after  having  these  cases  called  to  his 
attention,  decided  that  the  annuitant  was  bound  to  contribute  in  propor- 
tion to  his  interest  in  the  property ;  ^'  for  all  the  legatees,"  he  said, 
"appear  to  have  been  equally  the  objects  of  the  testator's  favor :  could 
it  have  been  his  intention  that  one  of  them  should  alone  bear  the  expense 
of  the  renewal,  and  that  the  others  should  receive  the  full  amount  of 
their  annuities  without  any  deduction  ?"  (c). 

It  would  seem  that  the  rule,  that  where  a  person  having  a  limited 
interest  in  leaseholds  enlarges  that  interest  by  obtaining  a  new  lease  he 
shall  be  a  trustee  for  the  other  parties  interested,  has  not,  at  least  as  a 
general  rule,  been  extended  to  a  purchase  of  the  reversion ;  though  in 
doing  so,  as  Sir  W.  Grant  observed,  he  thereby  makes  use  of  his  situation 
to  intercept  future  renewals,  and  thus  to  prejudice  the  interests  of  those 
who  stand  behind  him,  so  that  such  a  purchase  would  appear  to  be 
equally  within  the  principle  as  where  a  renewal  merely  is  obtained  (d). 
A  testator  seised  in  fee  of  a  moiety  of  an  estate  at  L.,  and  in  possession 
of  the  other  moiety  as  tenant  from  year  to  year  to  St.  John's  College,  his 
lease  from  the  College  having  expired,  gave  to  his  wife  *during  r#o/>4^i 
her  widowhood  all  that  his  messuage  or  tenament  at  L.  (de-  ^  -' 
scribing  it),  and  all  his  estate  and  interest  therein,  she  paying  the  rent 
reserved  to  St.  John's  College.  The  widow,  after  his  death,  obtained 
a  new  lease,  and  subsequently  purchased  the  reversion  of  one  to  whom 
it  bad  been  conveyed  by  the  College,  under  an  Act  of  Parliament.  It 
was  held  that  the  renewed  lease  must  be  considered  as  subject  to  the 
trusts  of  the  will,  and  those  in  remainder  were  directed  to  contribute  to 
the  fines  paid  by  the  widow,  in  proportions  to  be  settled  by  the  master  (e) ; 
but  as  regards  the  purchase  of  the  reversion,  which  was  obtained  not 
from  the  College  but  from  the  person  to  whom  it  had  been  conveyed  by 

rmity  claimed  by  the  plaintiff  was  a  charge  and  Achaon  v.  Fair^  3  Drury  &  War.  524,  q.  v. 
opoo  the  renewed  lease  of  the  tithes,  and  (e)  It  may  be  here  observed  that  the  pro- 
tliat  the  arrears  must  be  paid,  and  the  annuity  portions  in  which  the  tenant  for  life  and  re- 
most  be  continued  to  be  paid,  out  of  the  re-  maindermen  are  to  contribute  to  the  fines 
Dewed  lease;  7  Ves.  186;  and  see  2  Y.  &  and  expenses  of  renewal,  have  very  lately 
Coll.  251 ;  4  Bll  N.  S.  421.  been  the  subject  of  discussion  before  the  Vice- 

(a)  See  Neabiit  v.  Tredmniekf  1  Ball  &  B.  Chancellor  Wigram,  in  the  case  of  Jona  v. 

29,  46-7.  JomSy  5  Hare,  440.     His  honor  laid  down  in 

{b)  Supra.'p.  208,and  300,  n.  (/).    But  a  thatcasethat,wherethete8tatordireotsihattbe 

prior  creditor,  who  buys  in  a  puisne  incum-  leases  are  from  time  to  time  to  be  renewed, 

brance,  is  entitled  to  claim  the  full  amount  the  fines  and  expenses  of  renewal  are  to  be 

against  the  debtor,  though  he  did  not  give  the  borne  by  the  tenant  for  life  and  remainder* 

foil  value;    Morret  ▼.  Ptuke,  2  Atk.  54;  v.  men,  or  parties  successively  entitled,  in  pro- 

WilUamt  v.  Springfield^  1  Vern.  476;  ib.  336.  portion  to  their  cu:/im^ enjoyment  of  the  estate, 

(r)  Siubbi  V.  Rolkt  2  Ball  &  B.  548.  and  that  there  is  no  difference  in  the  rule 

(d)  See  Randall  y.  Ruitdl  3  Meriv.  197;  whether  the  leases  are  for  lives  or  for  years, 

and  Hardman  v.  JohnacnK  ibid.  347,  3  Russ.  Some  other  important  points  connected  with 

253;  also  NorriM  y.  Le  iVcre,  3  Atk.  37,  38 ;  this  subject  are  discussed  in  that  case. 
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the  College,  it  was  held,  under  the  circumstances,  that  the  purchase  was 
not  to  be  taken  as  subject  to  the  trusts  of  the  will  (a). 

The  cestui  que  trust  is  entitled  to  the  same  relief  against  all  volunteers 
claiming  under  the  original  trustee,  executor,  or  tenant  for  life,  and  pur- 
chasers from  them  with  notice,  express  or  implied,  as  he  would  have 
had  against  the  original  party  (6). 

The  person  so  converted  into  a  trustee  of  a  renewed  lease,  is  entitled 
to  the  costs  and  expenses  of  the  renewal,  with  interest,  and  to  compen- 
sation for  repairing,  building,  and  lasting  improvements,  and,  as  it 
seems,  though  made  pending  the  suit ;  and  he  may  retain  the  renewed 
lease  to  secure  the  payment  (c).  As  regards  allowances  for  repairs, 
in  the  cases  before  referred  to,  it  has  not  been,  generally  speaking,  on 
the  ground  that  the  making;  of  repairs  and  improvements  of  itself  con- 

r*^051  ^^^^^^^^  ^  ^'^^  ^^^y  '^ave  been  allowed  (d),  but  rather  on  the 
•-  J  *ground  that  he  who  requires  equity  must  do  equity  (e).  Where 
a  tenant  in  common  applies  to  equity  for  a  partition,  he  is  compelled  to 
make  an  allowance  for  repairs  and  improvements.  Where  a  person  in 
possession  of  an  estate  not  his  own,  founds  his  claim  on  the  ground  that 
the  real  owner  has  stood  by  and  seen  the  improvements  going  on,  there 
also,  if  the  owner  apply  to  the  Court  of  Chancery  to  recover  the  estate,  he 
will  be  compelled  to  make  a  like  compensation ;  but  if  the  real  owner, 
on  whom  no  imputation  rests,  can  recover  his  estate  at  law,  the  Court  of 
Chancery,  generally  speaking,  will  not  interfere  {/). 

In  all  such  cases,  the  right  to  turn  the  purchaser,  or  person  acquiring 
a  benefit  under  the  circumstances  above  alluded  to,  into  a  trustee,  being 
founded  on  equitable  principles  only,  the  party  having  the  right,  being 
sui  jurisy  must  assert  his  claim  within  a  reasonable  time  ;  such  a  delay 
as  may  be  considered  as  amounting  to  acquiescence  or  a  renunciation 
of  any  claim  to  the  property,  will  be  a  bar  to  this  as  to  every  other 
merely  equitable  title  {g) ;  it  would  obviously  be  unjust  that,  after  a 

(a)  BandaU  v.  RumU.  3  Meriv.  1 90;  and  tea  (d)  See  Swan  v.  Swan,  8  Price,  518 ;  and 

Fotbrooke  v.  Balguy,  1  My.  &  K.  226,  mpra.  see  Sugd.  V.  and  P.  1028,  1029 ;  but  where, 

(6)  Bowln  V.  Stewart^  1  Scho.  &  Lef  209;  in  the  case  of  a  joint  purchase, one  lays  out  a 

a  fine  levied  by  the  tenant  for  life  keeping  considerable   sum  in   re|)air8  and  improTe* 

poasession  of  tlie  deeds  was  no  bar,  ibid.]  see  ments  (v.  fM/>.  p.  20C),  the  lien  appears  lo  be 

the  other  authorities,  Lewin«  p.  178.  positive.     See  Sugd.  V.  and  P.  p.  902. 

(c)  HoU  V.  HoU,  1  Ch.  Ca.  190;  Rawt  v.  (e)  This  makes  the  equity  of  the  party  to 

Chichester^  Ambl.  720;    Jamet  y.  Dean^  15  depend  upon  M'hether  he  stands  on  the  re* 

Yes.  236,  though  there  was  direction  for  the  cord  as  a  plaintiff  or  as  a  defendant,  a  doc^ 

computation  of  interest  in  that  case;   WalUy  trine  which,  as  will  be  seen  in  the  Chapter 

T.  WaUey^   1   Vernon,  487,  though   the   im-  on  Mortgages,  the  V.  C.  Wigiam  does  not 

provements  made  pending  the  suit  are  not  approve. 

specifically  mentioned  in  the  decree,  Raithby's  (/)  Sugd.  V.  and  P.  10th  ed.  iii.  pp.  436- 
note,  nor  is  interest  directed  to  be  computed.  7;  11th  ed.  p.  1029.  Mr.  Justice  Story,  On 
See  the  other  cases,  cited  Lewin,  pp.  175-6.  Equity,  vol.  ii.  p.  669,  tt  tf^.has  collected  the 
An  allowance  for  improvements  with  interest,  authorities  from  the  Roman  law  on  this  sub- 
is  made  to  a  trustee  whose  pnrcliase  of  the  ject,  which  the  student  may  usefully  refer  to. 
trust  estate  is  set  aside,  Sugd.  V.  and  P.  897,  (g)  Pryet  v.  Bum,  cited  5  Ves.  680,  re- 
898;  York  Building  Comp.  v.  Jlfadbtimc,  8  ferred  to  with  approbation  by  Lord  Alva nley, 
Bro.  P.  C.  42;  Trevelyan  v.  White,  1  Beav.  in  CampbeQ  y.  Walker,  5  Ves.  680  (andy.  t& 
688;  Ex  parte  Hughe$,  6  Ves.  617,  624 ;  Ex  681);  Gregory  v.  Gregory,  G.  Coop.  R.  201, 
parte  Bennet,  10  Ves.  381;  WilHam$on  v.  a  leading  case — relief  was  refused  after  die 
Slra6er,  3  Yo.  &  Coll.  717,  there  cited;  and  lapse  of  eighteen  years ;  affirmed  on  appeal, 
see  Bobinton  v.  Ridley,  6  Mad.  2;  Shine  v.  Jnc.  631 ;  Champion  v.  Righy,  1  Russ.  &  M. 
Gough,  1  Ball  &  B.  444;  Jittomey-Gtmral  y.  639;  and  see  Lewin,  p.  178,  n.  (t);  RobtrU 
Bahd  CMgtf  9  Mod.  411.  y.  TmutaOy  257,  where  the  ViceChanceUor 
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person  has  been  induced  by  the  conduct  of  those  ^^ho  might  have  as- 
serted a  claim  to  the  property  to  treat  and  consider  the  property  for 
years  absolutely  as  his  own,  they  should  afterwards  be  permitted  to 
deprive  him  of  the  property  (a). 

Another  instance  of  a  constructive  trust  created  by  the  acts  of  a  per- 
son having  a  limited  interest  arises  upon  the  tenant  for  life  committing 
v^hat  is  called  equitable  waste,  that  is,  cutting  down  ornamental  timber. 
*'  The  restraint  upon  the  legal  owner  as  to  equitable  waste,"  said  Sir 
John  Leach,  ^*  is  to  be  considered  as  founded  on  a  breach  of  that  trust 
and  confidence  which  the  devisor  reposed  in  the  tenant  for  life,  that  he 
would  use  his  legal  estate  only  for  the  purpose  of  fair  enjoyment :  it  is  a 
trust  implied  in  equity  from  the  subsequent  limitations,  and  from  the 
presumed  intention  of  the  testator  that  he  meant  an  equal  benefit  to  all 
in  succession"  (6). 

^Another  instance  of  implied  trusts  arises  upon  the  common  r*qn/;i 
case  of  a  mortgage  of  the  wife's  lands  for  the  debt  of  the  hus-  *■  ^ 
band.  The  general  rule  is  that,  where  a  mortgage  is  made,  the  equity 
of  redemption  follows  the  original  right  (c).  Where  the  wife  joins  with 
Ae  husband  in  effecting  a  mortgage  upon  her  own  estate,  if  there  be  no 
recital,  and  no  special  circumstances,  her  interest  will  not  be  changed, 
or  the  equity  of  redemption  taken  from  her,  by  a  mere  reservation  of  the 
equity  of  redemption  to  the  husband  and  his  heirs  (d) ;  for  the  mere 
limitation  of  the  equity  of  redemption  is  something  tUtra  the  only  pur- 
pose that  is  apparent  upon  the  face  of  the  deed,  namely,  the  creation  of 
an  incumbrance  on  the  wife's  estate  (e).  The  same  principle  applies 
where  the  wife  joins  in  respect  of  a  charge  by  way  of  jointure  or  of 
her  dower  {f) ;  but  where  the  declaration  of  uses  of  the  deed  shows 
an  intention  (unconnected  with  the  purposes  of  the  mortgage)  to  make 
a  new  settlement  of  the  wife's  estate,  and  there  is  no  evidence  of  mis- 
take or  improper  contrivance,  that  intention,  so  to  be  collected,  will 
prevail  (g). 

Wigrera,  pp.  267,  269,  enters  into  the  consi-  in  that  case;   and  see  the  cases  in  the  subse- 

deraiion  of  poverty  and  other  circumstances,  quent  notes. 

which  may  be  material  ingredients  in  the  (rf)  Rtucomb  v.  Hare,  6  Dow.  P.  C.  1,  20, 

oonsiderationof  the  question  of  acquiescence ;  21  ;  8.  C.2  Bli.   N.  S.  192  (there  were  spe- 

and   see,  on   the    same    subject,    Wood   v.  cial  directions  as  to  the  amount  to  be  paid) ; 

Dtmmeg,  18  Yes.  120;  and  Edwardt  v.  Mey-  Jackson  v.  /nfiet,  1  Bli.  P.  C.  104,  114,  126  ; 

ritk^  2  Hare,  60.    These  cases  apply  to  trans-  Clark  v.  Burgh^  2  Coll.  227  ;  Brond  v/  Brond^ 

actions  originally  affected  with  what  is  con*  2  Ch.  Ca.  98 :  S.  C,  on  rehearing,  1  Veru. 

ndered  as  a  fraud  in  equity ;  the  principle  of  213 ;  Cotton  v.  Cottony  2  Ch.  Rep.  72  ;  and 

thero  will  apply  with  greater  force  to  cases  see  1  Bli.  P.  C.  117;  but  there  the  husband 

founded  on  general  principles  of  policy  and  had  promised  that  it  should  be  no  detriment 

convenience ;  and   see  Gieynne  v.  Edwards^  to  the  wife. 

9  Bear.  36,  37.  (e)  See  Jnson  v.  Lte,  4  Sim.  378;  Clark 

(a)    v.  tap.  p.  61 :  and  Lewin,  pp.   178,  y.  Burgh,  2  Coll.  227 ;  Lord  Huntington  v. 

619-21.  Lady  Hnntington,  2  y em.  431, 

(6)  Marqm$  of  Ormonde  v.   Kymriky,  5  (/)  Cotton  v.  Cotton,  2  Ch.  Rep.  72 ;  Brond 

Madd.  369;  S.  C.  2  S.&  S.  15.  v.Brond,  or  Broad  v.  Broad,  1  Vem.  213;  1 

((c)  See  Jadnon  v.  Innee,  1  Bli.  104 ;  CoT'  £q.  Ca.  Abi  62 ;  Jackaon   v.  Parktr^  Ambl. 

hett  ▼.  Barker^  1  Anst  138;    3  Anst.  755;  687. 

Rtnald  v.  BuueU,  1  Yonnge,  9 ;  1  Bli.  125 ;  (g)  Innet  v.  Jack$on,  1  Bli.  P.  C.  126-7-8, 

Brond  v.  Brond,  2  Cb.  Ca.  98,  affirmed  on  overruling  Lord  Eldon's   decision  (16  Yes. 

rehearing,  I  Yern.  213,  though  there  was  a  356,)  with  his  concurrence,  1  Bli.  136  ;  there 

q>ecial  agreement  on  the  part  of  the  husband  the  term  by  which  the  mortgage  was  created, 
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Where  tbe  property  of  the  wife  consists  of  chattels,  or  of  choses  in 
action,  and  they  are  mortgaged  or  pledged  by  the  husband  and  wife,  or 
the  husband  alone,  the  equity  of  redemption  being  reserved  to  the  hus- 

r*3071  ^^"^'  ^^^  ^^^^  ^^"  ^^  entitled  to  redeem;  nothing  short  of  an 
'-  ■'  *actual  reduction  into  possession  will  deprive  the  wife  of  that 
right  (a).  Where  the  estate  belonged  to  the  husband,  and  the  wife 
joined  in  the  mortgage  by  fine,  and  the  redemption  was  reserved  to  the 
husband  and  wife  and  their  heirs,  but  in  the  latter  part  of  the  deed  de- 
claring the  uses  of  the  fine,  there  was  a  clause  which  declared  the  uses 
of  the  fine  to  the  husband,  his  heirs  and  assigns,  it  was  held  that  the 
wife  had  only  a  power  of  redemption  to  secure  her  dower  (6). 

A  similar  doctrine  prevails  where  a  mortgage  is  made  under  a  power 
of  appointment  (c) ;  it  will  be  considered  as  an  appointment  pro  tanto 
only,  unless  there  be  upon  the  face  of  the  instrument  an  indication  of 
ulterior  intention  inconsistent  with  a  future  exercise  of  the  power  ;  and 
the  right  of  redemption  will  remain  in  the  persons  entitled  to  the  estate 
in  default  of  appointment  (d). 

An  instance  of  an  administrator  being  held  to  be  constructively  a 
trustee  for  the  persons  entitled  under  the  Statute  of  Distributions,  occurs 
in  the  following  case.  By  a  marriage  settlement,  the  ultimate  trust  de- 
clared of  copyhold  lands,  the  property  of  the  husband,  was  limited  to 
his  executors  and  administrators,  and  a  similar  trust  was  declared  with 
respect  to  the  executors  and  administrators  of  the  wife  as  to  a  copyhold 
estate  belonging  to  her ;  the  wife  survived,  and  took  out  administration 

and  tbe  fee,  were  kept  distinct  by  the  deed,  1  (a)  Bata  v.  Dandy^  2  Aik.  207;  Piit  t. 
Bli.  127,  132.  Lord  Eldon's  decision  had  Pitt,  Turn.  &  Riiss.  180;  Clark  v.  BurgK^ 
proceeded  upon  the  opinion  of  Lord  Thur-  Coll.  22 1,  229.  In  this  case,  the  proviso  for 
low,  tliat  it  was  not  sufficient  to  collect  tbe  redemption  in  the  last  of  the  mortgages  in 
intention  from  the  limitations  of  the  estate,  which  the  wife,  the  trustee,  and  the  bus- 
there  must  be  an  express  declaration  of  in-  band  joined,  was  that  upon  payment  by  the 
tention,  by  recital  or  otherwise :  and  see  Row-  husband  and  wife,  or  either  of  ihem  or  their, 
d  V.  WhaUey^  I  Ch.  Rep.  116,  which  is  the  his  or  her  executors,  &c.,  the  property  should 
leading  case  on  this  subject  (1  Bli.  128) ;  be  assigned  not  to  the  husband  only,  bul  to 
Reeve  v.  Hirkt,2  Sim.&  Siu.408;  find  Bamett  the  husband  and  wife,  or  either  of  them; 
T.  WUso%  2  Yo.  &  Coll.  C.  C.  407,  417,  418,  there  was  also  a  power  of  sale,  and  the  clear 
where  the  doctrine  as  to  changing  the  desti*  surplus,  if  any,  was  to  be  paid  to  the  bus- 
nation  of  property  by  an  instrument  not  os«  band  and  wife,  or  either  of  them,  their  heirs, 
tensibly  executed  for  that  purpose  was  much  &c.,  according  to  their  respective  interests; 
discussed ;  the  Vice^hancellor  held  that  on  but  the  V.  C.'s  decision  appears  to  have  been 
the  true  construction  of  the  deeds  executed  founded  on  the  general  principle.  **■  It  does 
by  a  wife,  by  which,  under  a  power,  she  ex-  not  appear  to  me,*'  said  his  honor,  **  that  the 
ecuted  three  successive  appointments,  by  wife's  rights  in  equity  are  more  prejudiced 
way  of  mortgage,  the  power  was  exhausted,  than  if  a  mere  deposit  of  tbe  deeds  bad  been 
**!  think,"  said  his  honor,  "that  the  safer  made"  (as  in  Batee  v.  Dandy)  "by  the  hus- 
and  better  course  under  the  circumstances  of  band  for  securing  the  money,''  ibid.  p.  230. 
the  present  case,  is  to  abide  by  the  actual  See  the  note,  1  Russ.  33,  and  3  Russ.  p.  72, 
language  of  the  instruments ;"  though  he  and  2  Roper,  Hush,  and  Wife,  JacoVs  note, 
thought  it  probable  that  the  appointor  was  p.  512,  and  9  Mod.  102,  as  to  whether  the 
not  aware  that  such  would  be  the  effect  of  right  of  the  wife,  in  Bate$  v.  Dandy,  was  in 
the  instruments  she  had  executed;  ib.  p.  any  way  affected;  and  see  9  Sim.  147. 
417.  No  agreement  of  a  married  woman  (6)  Jackson  v.  Parker^  Amb.  687  ;  1  Bli.  P. 
that  is  not  perfected  by  fine,  or  now  by  deed  C.  123>4. 

acknowledged  according  to  the  Act  for  Abo-         (c)  Inna  v.  Jackson^  16  Yes.  367  ;  but  see 

lishing  Fines  and  Recoveries  (^supra,  vol.  i.  next  note,  as  to  this  case, 
pp.  166-7),  or  by  the  due  exercise  of  her         (d)  Coote  on  Mortgage,  p.  62;   Hume  t. 

power  where  she  has  one,  will  of  course  Thorne,  1  Vernon,  141;  Innee  v.  JcuAmn,  16 

bind  her  or  those  who  claim  under  her;  Mar'  Yes.  356,  307,  there  cited ;  but  this  case  was 

tin  V.  JdUchell,  2  Jac.  &  W.  425.  reversed,  1  Bli.  104. 
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to  her  husband;  it  wasjield,  that  she  was  not  entitled  to  the  former  es- 
tate for  the  benefit  of  herself  only,  but  of  herself  and  the  husband's  next 
of  kin  (a). 

Where  money  charged  on  an  estate  is  paid  off  by  an  individual  not 
having  an  absolute  permanent  interest  in  the  premises,  a  constructive 
trust  in  his  favor  may  arise.  In  all  these  cases  the  court  looks  at  the 
^intention ;  for  instance,  where  a  tenant  in  tail  pays  off  an  in-  r*ono-i 
cumbrance,  primd  fade^  he  is  considered  as  disencumbering  the  '-  ^ 
estate,  but  still  the  court  thinks  itself  at  liberty  to  look  at  the  intention; 
thus,  if  the  tenant  in  tail  pay  off  a  charge  upon  the  estate  and  take  no 
assignment,  and  there  is  nothing  distinctly  to  show  any  intention  on  his 
part  to  keep  alive  the  charge;  yet  if  it  appear  that  he  bad  considered 
the  estate  as  his  own,  the  court  will  direct  that  his  estate  shall  be  reim- 
bursed (6). 

It  may  here  be  observed  that,  generally  speaking,  the  person  who  has 
the  legal  right  is  entitled  to  sue  for  and  recover  personal  property,  though 
the  beneficial  interest  may  be  in  others,  without  joining  the  persons 
beneficially  interested  as  parties,  and  it  follows  that  the  person  who 
holds  trust  property  may  safely  pay  over  the  trust  property  to  the  actual 
trustee  having  the  legal  interest  in  the  property  (c).  Thus  the  mother 
of  a  bastard  child,  by  her  will,  gave  all  her  personal  estate  to  the  child, 
and  made  B.  and  C.  her  executors,  in  order  to  take  care  of  her  child 
and  do  it  justice;  the  mother  died,  and  within  a  short  time  after  the  bas- 
tard died  intestate  without  wife  or  issue.  One  of  the  executors  filed  a 
bill  against  the  mother  of  her  who  was  the  mother  of  the  bastard,  who 
had  in  her  hands  the  portion  belonging  to  the  bastard,  praying  an  ac- 
count of  the  same:  the  defendant  demurred,  because  neither  the  admin- 
istrator of  the  bastard  nor  the  Attorney-General  in  right  of  the  Crown  were 
parties.  Lord  King  overruled  the  demurrer;  he  said  that  the  executor 
of  the  bastard's  mother  was  legally  entitled  to  the  personal  estate  of  the 
testatrix,  and  though  this  might  be  a  trust  for  the  bastard,  yet,  as  the 
executor  had  the  legal  title,  he  could  give  a  good  discharge  to  the  de- 
fendant (d).  But  if  the  property  has  been  appropriated  to  the  cestui  que 
trust  {e\  so  that  he  has  a  direct  title  to  the  specific  property,  it  is  different: 
for  instance,  if  the  executor  has  assented  to  a  legacy  given  in  trust  for 
a  person,  his  receipt  will  be  necessary  to  give  the  holder  an  effectual 
discharge  {f)\  and  although  the  party  might  recover  at  law,  it  does  not 

(a)    WUman  v.  Botoring,  3  Sim.  p.  328.  qnaliflcations  of  the  rule   stated  tupra^  pp. 

Goodtrt  y.  Umfd^  ibid^  538,  is  also  a  case  of  194-5. 

implied  trust:   700/.  was  appointed  to  trust-  (d)  Jonea  v.  GoodMdy  3  P.  W.  32. 

ees  by  will,  but  no  express  trust  was  declared,  (e)  See  PhUippo  v.  JlfimmNgs,  2  My.  &  Cr. 

the  7001  was  directed  to  be  raised  and  ap-  314,  ntp.  p.  62. 

pUed  in  the  same  manner  as  the  testator's  (/)  See  Lay  t.  Duckttty  1  Cr.  &  P.  312, 

personal  estate  was  directed  to  be  applied.  where  Lord  Cottenham  approved  of  Sir  J. 

(6)  Kirkham  v.  Smith,  1  Yes.  258 ;  Pitt  v.  Leach's  view  in  Gvtteridgt  v.  StiheeO,  1  My. 

PUt^  1  Turn.  &  R.  183,  the  wife  there  was  &  K.  486,  as  being  more  correct  than  Lord 

permitted  to  redeem  on  payment  of  what  her  Brougham's.     On  the  question  as  to  what 

husband  had  paid  in  discharge  of  the  mort«  shall  be  an  Assent  to  a  legacy,  and  for  whom 

gage  on  her  estate,  t6.  p.  184 ;  a  covenant  to  it  shall  enure,  see  Roper  on  Leg.  847-854; 

pay  is  not  decisive,  ibid,  -,  Bagot  v.  Oughlon,  1  P.  and  Trail  v.  Bull,  1  Coll.  352,  350 ;  it  is  not 

W.  347 ;  etY.Btarellv^Egrenumt,  7  Beav  232.  essential  to  the  efficacy  of  the  assent  that  it 

(c)  This  may  be  considered  as  one  of  the  should  confer  the  legal  title,  ibid. 
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r*^0Q1  ^^^'^^  ^^^^  ^^  ^^'^  court  *the  party  will  in  all  cases  obtain  po9- 
^  ^  session  of  the  property  in  the  absence  of  the  parties  beneficially 
interested.  Where  a  person  beneficially  entitled  to  one  fourth  of  a  fund 
\7hich  belonged  to  the  estate  of  a  testator  who  had  been  dead  150  years 
bad  obtained  letters  of  administration,  de  bonis  non^  to  the  testator,  and 
then  filed  a  bill  for  an  account  and  payment  to  himself  of  the  whole 
fund,  it  appearing  that  no  part  of  the  fund  was  required  for  the  payment 
of  debts,  but  that  the  other  three-fourths  had  passed  under  the  residuary 
bequest  in  his  will,  and  had  belonged  to  the  estates  of  several  persons 
successively,  who  were  named  in  the  proceedings  but  were  not  parties  lo 
the  suit,  Lord  (Tottenham  ordered  that  one-fourth  only  should  be  paid  to 
the  plaintifi*,  and  although  the  plaintiff  did  not  require  it,  that  the  other 
three-fourths  should  be  paid  into  court,  with  liberty  for  any  person  in- 
terested to  apply,  giving  notice  to  the  Attorney-General  (a). 

The  inconveniences  would  have  been  so  great,  of  affecting  the  Bank 
of  England  with  notice  of  trusts  of  stock  in  the  public  funds  transferable 
at  the  bank,  that  it  has  been  established  that  the  bank  is  only  bound  to 
recognize  the  person  who  has  the  legal  title  to  the  stock,  whether  as  re- 
gards the  payment  of  dividends  or  transfer  of  the  capital ;  the  bank  can- 
not refuse  to  allow  the  executor  of  the  testator  to  transfer  on  the  ground 
that  the  stock  is  specifically  bequeathed fi).  Where  a  judge's  order, 
under  the  1  &  2  Vict.  c.  110,  s.  14,  has  been  obtained,  by  which  the 
interest  of  a  debtor  in  a  sum  of  stock  held  in  trust  is  charged  with  the 
debt,  the  Bank  of  England  is  still  bound  to  pay  the  dividends  to  the 
legal  hand  to  receive  them  (c).  An  ordinary  banker  is  not  expressly  or 
constructively  a  trustee  in  respect  of  the  deposits  made  in  the  regular 
cx>urse  of  business;  the  balance  maybe  recovered  at  law;  and  unless 
under  special  circumstances  the  customer  cannot  sue  his  banker  for  an 
account  (d). 

Though  the  subject  of  the  interest  acquired  by  a  vendor  is  reserved  for 
future  discussion,  it  may  here  be  observed  that,  although  the  purchaser 
r*^101  *^^^  neither  a  legal  nor  an  absolute  equitable  right  as  against  the 
*-  -I  seller  until  he  pays  the  purchase  money,  yet,  for  all  the  purposes 
of  disposition,  the  equitable  title  which  the  purchaser  has  obtained  under 
the  contract  for  sale  is  subject  to  his  control ;  and  in  the  event  of  the 
purchase  being  completed,  the  vendor  will  be  a  trustee  for  those  who  have 
acquired  interests  in  the  estate  under  the  purchaser.  If  the  vendor  should 
again  sell  the  estate,  of  which  by  reason  of  the  first  contract  he  is  only 
seised  in  trust,  he  will  be  considered  as  selling  it  for  the  benefit  of  that 

(a)  Xoy  y.  Dudcett,  1  Cr.  &  Phillips,  314 ;  result.    Bat  see  Humbentone  v.  Chatt,  2  T.  & 

and  see  Orrok  v.  Binney,  Jac.  523,  a  case  of  €^11.  209. 

infants ;  Ex  parU  Ram,  3  My.  &  Cr.  25.    The  (c)  ChutduU  v.  Gov.  and  Co.  of  Bk.  of  Emg^ 

case  o(Ex  pcarU  NichoUy  Turn.&  R.  119,  de-  11  Mees.  &  W.  p.  323;   and  see  FowUr  r. 

pends  upon  the  particular  provisions  of  the  Ckurehhitt,  ibid.   57 ;   Briattd  v.   Wiikma^   3 

act  in  regard  to  unclaimed  dividends,  1  Cr.  &  Hare,  235.      As  regards  this  statute,  a  re> 

P.  Sl4.  ceiver  will  not  be  appointed  at  the  insmnoe 

(6)  Hartga  v.  Bk.  of  Eng.  3  Yes.  58 ;  Bk.  of  a  judgment  creditor  until  the  year  has  ex- 

of  Eng.  ▼.  Parmmt^  5  Yes.  669 ;  Jhutin  v.  Bk.  pired,  nor,  under  the  general  law,  until  aa 

of  Eng.  S  Yes  522,  525;  Bk.of  Eng.y.Lunn^  elegit  has  been  sued  out.  Smith  ▼.  ArsC,  1 

15  Yes.  569,  583 ;  Franklin  ▼.  Bk.  of  Eng-  Coll.  706,  Y.  C.  K.  B. :  as  to  chattels,  the  case 

land,  1   Russ.  582,  et  teq. ;    the  decree  was  is  different,  the  writ  of  Jieri  faciae  hinds  the 

made  against  the  Bank  with  eoete ;  an  appeal  property,  U>id. 

WBB  presented,  but  I  have  not  learned  the  (d)  FoUy  ▼.  HiUt  MS.,  Hill  on  Tr.  148. 


Charges  of  Debts.  310 

person  for  whom  by  the  first  contract  he  became  trustee,  and  therefore 
liable  to  account  (a).  Other  instances  of  constructive  or  implied  trusts 
might  be  produced ;  one  is  where  a  person  holds  money  which  in  con- 
science he  cannot  retain,  as  where  it  has  been  paid  to  him  by  mistake  (6); 
but  those  which  have  been  produced  will  suffice  to  illustrate  the  principles 
on  which  persons  having  the  legal  interest  in  property  are  held,  by  the 
Court  of  Chancery,  on  equitable  grounds,  to  be  trustees  for  the  benefit 
of  others;  we  now  proceed  to  the  consideration  of  the  particular  trusts 
which  are  usually  to  be  found  in  Trust  Deeds  and  Wills. 

(a)  Lord  C.  Sugden,  Baldwin  v.  Belcher,  1         (6)  See  2  Fonbl.  4,  5;  ▼.  tupra,  p.  296; 
Ja&Lat.  26;   Lord  £ldon,  Dcutieli  v.  Do*    tfi/ro, "  Mistake." 
mDR,  16  Yes.  255. 


ADDITIONAL  NOTE.— iS^pra,  p.  299. 

A  testator  being  seised  in  fee  of  a  farm  in  the  parish  of  A.,  and  beine  also  pos- 
sessed of  a  lease  ror  lives  of  the  rectorial  tithes  ot  that  parish,  devised  the  farm  to 
his  nephews  in  tail  male,  and  the  lease  to  his  brother  J.,  his  executors,  administra- 
tors, and  assigns,  upon  condition  that  his  said  brother  J.,  his  executors,  administra- 
tors, and  assigns,  owners  or  occupiers  of  the  said  parsonaee  tithes  and  premises, 
should  at  all  times  after  his  decease  free  and  discharge  nis  said  farm  from  all 
mamier  of  tithes  which  should  be  payable  out  of  the  same  to  the  said  owner  or 
occupier  of  the  parsonage  and  times  aforesaid.  J.  survived  the  testator,  fwd 
devised  his  interest  in  the  lease  to  his  four  sons,  who  took  several  renewals,  and,  ia 
1782,  assigned  the  existing  lease,  for  a  valuable  consideration,  to  A.  B.  with  notice 
of  the  trusts  of  the  will :  It  was  held,  that  a  party  to  whom  the  tithes  were  be- 

aaeathed  by  the  will  of  A.  B.,  and  who  took  a  renewal  of  the  lease  in  1817,  held 
le  renewea  lease  upon  the  trusts  of  the  will ;  consequently,  that  he  had  no  title  to 
the  tithes  of  the  farm,  and  that  the  owner  of  the  farm  was  not  bound  to  contribute 
to  the  renewal  fines ;  Webb  v.  Lugar,  2  Yo.  &  Coll.  (Exchequer),  p.  247. 
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OF  THE  TRUSTS  WHICH  ARE  USUALLY  INTRODUCED  INTO  WILLS 

AND  SETTLEMENTS. 

Section  I. — Charges  of  Debts  by  WUl^  in  Reference  to  the  Statutes 
1  fPitt.  IV.  c.  47,  and  3  §•  4  Will.  IV.  c.  10^.— What  amounts  to  a 
Charge  of  Debts. 

lAabUUy  of  Heir  for  Payment  of  Debts. 

Tnuifor  Fayment  of  Debts  and  Legacies,  Consequences  to  he  now  considered, 

Doctnne  of  JEquitdbU  Assets  based  on  Power  which  Testators  had  btfore  Statute  of 

FrauduUnt  Devises  to  disappoint  their  Creditors. 
Zdh4WiU.<S:M,c.U. 
1  wm.  IV,  c,  47. 
If  no  Devise  of  Beat  Estates  for  Payment  of  Debts,  Specialty  Creditors  may  enforce 

their  Claim  according  to  Legal  Priority. 
If  a  Devise  within  the  meaning  of  the  Statute,  Devise  ceases  to  be  Fraudulent,  and  no 

Creditor  can  daim  except  under  such  Disposition. 
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At  Common  Law,  Specialty  Creditors  had  no  Lien  on  Land  before  Judgment^  and 

Simple-contract  Creditors  had  no  Rights  against  Real  Estates, 
Rtde  while  3  ct  4  Will.  <fc  M,  c.  14,  i«w  in  ojjeraiion. 

As  5ih  Section  of  1  Will,  IV.  c.  47,  is  the  same^  same  Rtde  must  stiU  prevail. 
And  as  the  Estaie  can  only  he  reached  through  the  Court  of  Chancery,  aU  CredOors 

will  be  entitled  to  share  in  Proportion  to  the  Amount  of  their  Debts. 
If  a  Creditor  institutes  a  Suit  to  obtain  the  Benefit  of  the  Trusty  Decree  must  be  stuh 

that  all  other  Creditors  may  come  in. 
Devise  for  Payment  of  Simple-contract  Creditors  before  Specialty ,  it  seems,  scUisfies  ^ 

Words  of  bth  Section  of  Statute,  and  is  therefore  good. 
But  Devise  must  be  for  Payment  of  all  Debts, 

Dec  V.  Deg,  2  P,  &  W. 
I  Lands  devised  to  an  Executor  to  seU  are  Equitable  Assets. 
Pofuser  given  to  Executors  to  seU,  Proceeds  are  Equitable  Assets. 
Lands  charged  with  Debts  which  descend  to  the  Heir  are  Equitable  Assets, 
If  Mode  prescribed  for  Payment  of  Debts  be  inconvenient,  it  wiU  not  take  the  Case  out 

of  Statute. 
Where  Trust  is  created  for  the  Purpose  of  raising  Money  out  of  Rents  and  Profits,  if 

the  Trusts  of  the  WiU  require  a  Gross  Sum  to  be  raised,  generally  the  Trustees  art 

to  raise  it  by  Sale  or  Mortgage. 
If  a  Person  selects  Part  only  of  his  Estaie,  which  is  insftffieient  for  Payment  of  Debts, 

Devise  is  Fraudulent  against  Specialty  Creditors. 
Rule,  that  the  Estate  when  realized  shall  be  Equitable  Assets,  is  liable  to  be  contro- 
verted by  the  apparent  Intention. 
Soames  v.  Robinson,  1  M.d!  K. 
r*3l21  *^^^^  ^  Executors  a*  Trustees  makes  the  Assets  Equitable, 
*-        ^  Creditors  who  have  been  paid  Part  out  of  Personalty,  not  entitled  to  have 

remainder  paid  out  of  Realty,  until  Creditors  toko  have  received  nothing  have  been 

paid  an  equal  Proportion  out  of  Realty. 
Lord  Harcourfs  Doctrine;  case  of  Boazman  v.  Johnson,  3  Sim. 
Creditors  having  Security  not  affected  by  the  Rule  of  Distribution, 
Provisions  ofZdhA  WiU.  IV.  c.  104. 
Statute  does  not  apply  where  there  is  a  Disposition  of  Real  Estate  for  Payment  of 

Debts. 
Great  Importance  to  ascertain  whether  a  Charge  of  Debts  has  been  created  or  not, 

Leigh  V.  Earl  of  Warrington. 
WhcU  Words  are  sufficient  to  create  a  Charge. 

General  Charge  of  Debts  includes  all  Debts  Testator  may  eontrad  during  Life. 
A  Direction  to  pay  Debts  and  a  Gift  of  Property  to  same  Person,  the  Property  (unless 

contrary  Intention  appear)  will  be  considered  to  be  charged  with  Payment  of  Dtbts. 
But  a  Direction  to  Executors  to  pay,  and  a  Devise  of  Real  Estate  to  another,  wiU  not 

operate  as  a  Charae. 
Nor  a  Devise  to  a  Person  (after  a  Direction  to  Executors  to  pay  Debts)  who  happens 

to  be  afterwards  named  an  Executor.  ' 

If  there  be  a  general  Charge  by  Implication  under  the  Preliminary  Direction,  it  be- 
comes a  Question  on  the  Effect  of  subsequent  Devises  whether  that  Intention  has  been 

altered. 
But  where  there  is  an  Express  Charge  of  Debts  on  Testator's  Real  Estate^  it  is  not 

liable  to  be  defeated  by  subsequent  Devises  and  Directions. 
Case  of  Annuitant. 
Tnist  or  Charge  for  Payment  of  Debts  may  also  materially  affect  Real  Representatives 

of  Testator  by  Devise  and  Intestacy. 
Charge  of  Debts  by  a  Married  Woman,  by  Will,  upon  her  Separate  Estaie, 

I  Kow  proceed  to  take  a  general  view  of  the  doctrines  of  the  Court  of 
Chancery  in  reference  to  some  of  the  most  usual  Trusts  which  are  found 
in  Wills  and  Settlements. 

One  of  the  most  usual  trusts, in  wills  is  a  trust,  express  or  implied  (a), 

(a)  A  charge,  as  will  be  seen,  partakes  of    sidered  as  a  trustee,  arises  by  implicatioo, 
an  express  and  an  implied  trust;  the  trust,    but  the  trusts  themselves  are  express, 
so  far  as  the  heir  or  devisee  may  be  con- 
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fcr  the  payment  of  debts,  or  for  the  payment  of  legacies  or  annuities,  or 
of  all  of  them  united.  Such  a  trust  must,  as  regards  legacies,  always 
haye  important  consequences  with  respect  to  those  who  take  the  real  and 
personal  estate  of  the  testator;  and  it  may  have  a  material  effect  as  re- 
gards the  rights  of  specialty  creditors,  by  the  estate  being  turned  into 
equitable  instead  of  legal  assets.  These  subjects  Avill  now  be  considered 
in  their  general  features:  and  first,  as  regards  Creditors. 

The  heir  being  named  in  the  obligation  is  considered  to  be  himself  a 
debtor,  not  indeed  a  debtor  liable  to  pay  the  debt  under  all  circumstances, 
but  liable  to  the  extent  of  the  lands  descended,  and  he  is  not  r«nto-i 
•restrained  from  alienation;  but  after  alienation,  he  is  personally  *-  J 
liable  to  pay  his  ancestor's  debts  to  the  amount  of  the  value  of  the  estate 
he  has  alienated  (a).  It  is  established,  that,  in  the  absence  of  special 
circumstances,  the  land,  afler  an  alienation  by  an  heir  for  a  valuable  con- 
sideration, as  that  of  marriage,  is  not  itself  liable  to  the  specialty  debts 
of  the  ancestor  (i). 

It  may  be  here  observed,  that  the  general  rule  in  the  Court  of  Chancery 
is,  that  a  judgment  creditor,  who — as  regards  land  as  well  as  chattels,  is 
not  a  purchaser,  he  not  having  any  right  to  anything  specific  (c), — can 
only  take  in  execution  that  which  belongs  to  his  debtor,  and  not  property 
of  other  persons,  though  it  may  be  in  the  possession  of  the  debtor  as 
trustee;  the  court,  having  established  that  the  equitable  ownership  may 
be  in  one  person  and  the  legal  ownership  in  another,  must  interpose, 
where  it  is  necessary,  to  protect  the  equitable  ownership  (d) :  this  principle 
is  applied  as  regards  personal  chattels  as  well  as  real  estate  (e). 

The  doctrine  of  Equitable  Assets  is  based  on  the  power  which  testa- 
tors had,  before  the  Statute  of  Fraudulent  Devises,  to  disappoint  their 
creditors  of  all  resort  to  their  freehold  estate  by  devising  it(J^).  By  the 
original  statute,  which  was  passed  to  protect  creditors  from  fraudulent 
derises  made  by  their  debtors  (3  &  4  Will.  &  M.  c.  14),  provision  was 
made  for  rendering  all  devises  void  against  specialty  creditors,  where  the 
heirs  were  bound,  unless  there  were  a  provision  in  the  will  for  the  pay- 
ment of  debts(^):  that  statute  has  been  re-enacted  with  modifications  by 
the  1  Will.  IV.  c.  47.  By  this  statute,  the  devisee  is  placed  in  the  same 
situation,  substantially  and  for  all  practical  purposes  (excepting  as  re- 
gards the  mode  and  orderof  administration,  as  after  noticed),  as  the  heir  (A). 
The  question  therefore — whether  in  any  will  by  which  real  estates  are 
devised,  there  is  a  provision  for  the  payment  of  debts  within  the  meaning 
of  the  statute — becomes  a  matter  of  serious  importance  to  specialty  cre- 
ditors; if  there  be  not  such  a  provision,  though  the  simple-contract  cre- 
ditors may  come  in  under  the  act  3  &  4  Will.  IV.  c.  104,  before  noticed  (i), 
which  renders  real  estates  liable  for  simple-contract  debts,  yet  the  spe- 
cialty creditors  may  enforce  their  claims  according  to  their  legal  ruto-tAi 
priorities ;  *but  if  there  be  a  suflBcient  provision  for  payment  of  ^        ^ 

(a)  See  Riehardaon  v.  Horton^  7  Beav.  124.    case  as  to  furniture ;  Lodge  v.  Lyteleyj  4  Sim. 

(b)  Matthewt  v.  Jonu^  2  Anstr.  p.  506 ;     75,  case  of  real  estate. 

^ithardton  v.  Horfoit,  7  Beav.  124.  (/)  Vice- Chancellor  K.  Bruce,  Lyon  v.  C<^' 

(c)  Brtux  T.  Ducheu  of  Marlborough,  2  P.    viU,  1  Coll.  Rep.  472. 
Wni&  491;    so  that   land  afYerwards   pur-         (g)  Vol.  i.  p.  174. 

chased  may  be  extended  on  the  judgment.  (A)  Lord  Langdale,  Riehardton  v.  Horton^ 

((f)  Langton  v.  Hortott,  1  Hare,  560.  7  Beav.  121 ;  v.  tn/ra,  as  to  this  case. 

(«)  NadandM  v.  Paynler,  4  My.  &  Cr.  408,        (i)  Et  t.  inf.  p.  319. 


314  Equitabk  Assets  comtUuted  by  Charge  of  Debts. 

debts  'within  the  meaniag  of  the  statute,  then  the  devise  ceases  to  be 
fraudulent  or  void,  and  none  of  the  creditors  can  claim  excepting  ander 
such  disposition  (a). 

The  rule  was,  whilst  the  statute  3  &  4  Will.  &  M.  c.  14,  continued  in 
operation,  that  a  provision  by  will,  efiectual  in  law  or  in  equity  (6),  for 
payment  of  creditors,  was  not  fraudulent  within  the  intent  of  the  statute. 
As  the  fifth  section  of  the  11  Geo.  IV.  &  1  Will.  IV.  c.  47,  is  in  similar 
terms  to  the  fourth  section  of  the  statute  3  &  4  Will.  &  M.,  the  same  rule 
must  now  prevail ;  therefore,  as  the  devise  is  not  fraudulent  against  cre- 
ditors under  the  act,  and  the  estate  can  only  be  reached  by  the  creditors 
under  the  devise — which  must  be  either  in  the  way  of  an  express  or  im- 
plied trust,  and  the  trust  in  either  case  can  only  be  made  effectual  through 
the  medium  of  the  Court  of  Chancery — the  proceeds  of  the  estate,  when 
realized,  will  be  equitable  assets,  and  by  consequence  they  must  be  dis- 
tributed according  to  the  principle  of  equity  which  the  Court  of  Chancery 
has  adopted,  that  all  debts  are  equally  due  in  conscience  (c) ;  and  all  the 
creditors  will  be  entitled  to  share  in  proportion  to  the  amount  of  their 
debts  ((2):  and  as  all  the  creditors  are  to  be  paid  in  proportion,  where 
any  creditor  institutes  a  suit  to  obtain  the  benefit  of  the  trust,  the  decree 
must  be  such  that  all  other  creditors  may  come  in  under  it,  and  thus  the 
proper  proportion  of  each  maybe  ascertained  (e).  A  testator  devised  his 
real  estate  to  trustees  and  their  heirs  upon  trust  to  sell,  and  after  declaring 
his  will  to  be  that  the  clear  money  arising  from  such  sale  should  sink  into 
and  become  part  of  his  personal  estate,  he  gave  and  bequeathed  the 
same,  and  all  his  stock,  crops,  goods,  and  effects  whatsoever,  to  the  same 
trustees,  their  executors  and  administrators,  upon  trust,  after  converting 
the  same  into  money  and  paying  all  his  debts,  funeral  and  testamentary 
expenses,  to  pay  legacies  and  dispose  of  the  residue  as  there  directed. 
r*^1  ^1  ^^  ^^  held,  that  this  was  substantially  a  devise  for  payment  *oS 
L  -I  debts  within  the  fourth  section  of  the  Statute  of  Fraudulent  De- 
vises :  that  the  produce  of  the  real  estate,  therefore,  was  equitable  assets, 
and  that,  the  specialty  creditors  having  exhausted  the  personal  estate, 
the  simple-contract  creditors  were  entitled  to  have  so  much  of  the  pro- 
ceeds of  the  real  estate  paid  to  them,  before  the  specialty  creditors  were 
let  in  to  any  participation  (y). 

If  the  devise  be  for  payment  of  simple-contract  creditors  before  spe- 
cialty creditors,  it  satisfies  the  words  of  the  fifth  section  of  the  statute, 
and  is  therefore  good  (g).     The  parties  claiming  the  benefit  of  a  trust  on 

(a)  V.  infra.    It  will  be  remembered  that  pressed  a  doubt  as  to  whether  the  same  ef> 

by  the  common  law  specialty  creditors  had  feet  would  result  from  a  devise  to  sell,  aod  a 

no  lien  on  the  land  of  their  debtor  before  direction  that  the  proceetls  should  form  peart 

judgment,  and   simple  con tcact  creditors  as  of  hi»  ptrtonal  atate^  ta  it  might  be  inferred 

such  had  no  rights  whatever  against  the  real  that  the  testator  in  such  case  intended  thai 

estate  of  their  debtor  for  payment  of  their  the  proceeds  should  be  administered  in  the 

debts,  mprcty  vol.  L  pp.  173-4,  et  tup.  313;  same  way  as  his  personal  esuite  would  by  law 

Lyon  v.  Colvile^  1  Coll.  Rep.  472, et  fej.  where  be  administered;   et  v.  tfi/ra,  sect  iv.:  and 

the  doctrine  as  to  the  operation  of  a  devise  as  see  Barktr  v.  May^  9  Barn.  &  C.  489;  and 

atfccting  lands  in  Jamaica  is  considered.  Lex  Prsptor.  319. 

(6)  Lord  Eldon,  BaiUy  v.  £kim,  7  Yes.         (e)  HamiUon  y.  Houghton,  2  Bli.  185^  187, 

323.  193. 

(c)  Svpra,  vol.  i.  p.  421 ;  Lex  Prstor.  316;         (/)  SoametT.  Bohinaon,  1833, 1  MyL  k  K. 

Lord  Nottingham,  2  Ch.  Ca.  54.  500,  tup.  p.  314. 

((f)  Soames  v.  Bobinson,  1  My.  &  K.  504.         (;)  jlft^r  v.  Harion.  6.  Coop.  45.    This 

The  M.  R.  in  the  case  last  referred  to  ex*  case  was  course  decided  in  the  4th  sect.  3. 
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this  as  on  other  occasions  must  be  content  with  what  is  given  to  them 
by  the  instrument  creating  the  trust  (a). 

But  the  devise  or  charge  must  be  for  payment  of  all  debts  ;  the  ex- 
ception of  one  will  be  sufficient  to  make  the  devise  fraudulent  and 
void  (A) ;  and  if  a  person,  having  two  estates,  devises  one  of  them, 
charged  with  one-fiflh  only  of  his  debts,  the  other  charged  with  the 
other  four-fifths  only,  that  is  not  a  sufficient  charge  within  the  sta- 
tute (c). 

It  was  formerly  held  that  lands  devised  to  an  executor  to  sell  were 
legal  assets  {d)\  but  it  is  now  settled  that  they  are  equitable  assets  (e). 
It  is  also  settled  that  where  a  power  is  given  to  executors  to  sell  lands — 
whether  that  power  be  naked  or  coupled  with  an  interest — whether  it  be 
reserved  to  them  and  their  heirs,  or  merely  to  them  qua  *^^'  ri^o-ic-i 
ecutors — the  lands  subject  to  such  power  will  be  considered  as  ^  -■ 
affected  by  a  trust — the  executors  are  trustees — and  the  moneys  arising 
by  the  sale  are  equitable  assets  (/);  and  though  it  was  also  formerly 
held  that  where  lands  charged  with  debts  descending  to  the  heir  at  law, 
and  were  legal  assets,  because  the  descent  was  not  broken  as  it  would 
be  on  a  devise  to  a  stranger  (^),  they  are  now  equitable  assets  :  ^*  a 
devise  to  an  heir  to  sell,"  said  Lord  Thurlow,  '*  would  make  the  produce 
equitable  assets,  and  a  charge  is  a  devise  pro  tanio^^  (A);  whether 
in  fact,  in  such  case,  the  descent  is  broken  or  not,  the  rule  is  esta- 
blished (i). 

If  the  mode  prescribed  be  inconvenient  only,  that  will  not  take  the 
case  out  of  the  saving  of  the  statute  (A;).  As  the  trust  has  not  unfre- 
quently  been  created  in  the  way  of  a  direction  to  raise  the  debts  out  of 

WUl.  III.  but  the  5th  sect  11  Geo.  IV.  &  1  this  doctrine;  but  see  the  remarks  on  this  snb- 

WUl.  IV.  is  in  the  same  words;  and  see  1  ject  in  the  Jurist,  vol.  xi.  part  ii.  p.  112. 

Coll.  R.  474.  (0  Ly(m  v.  CoMe^  1  Coll.  R,  Vice-Chan- 

(a)  See  Boaasman  y.  Johmton  (stated  tn/V'a)^  cellor  K.  Bruce,  473-4.    The  Vice-Chancellor 

3  Sim.  382.  considered  this  to  be  a  case  of  some  difficulty 

(h)   Vernon  v.   Vaudreyy  Barnardist   304:  and  doubt,  looking  to  the  decision  in  MiUar 

there  a  debt  which  the  testator  owed  as  surety  v.  Horton  (Sir  Geo.  Coop.  R  45),  see  p.  474. 

was  excepted ;  the  words,  however,  in  both  (</)  Blotch  v.  Wilder^  1  Atk.  420,  and  the 

statutes  are  of ''any  real  ot  just  debt  or  debts."  other  cases  cited  in  Mr.  Raithby's  note;  8Uk 

It  is  said  by  Lord  King  in  Deg  v.  Deg,  2  P.  v.  Primes  1  Brown,  139,  note.    Two  rules  are 

W.  418,  a  man  may  give  Ait  equitable  asseti  obtained  from  the  cases,  said  Lord  Camden 

(the  case  itself  arose  upon  a  devise  of  an  {Silk  v.  Prime,  ibid.  140,  note):    It  is  a  good 

estate  which  would  have  been  legal  assets)  rule  of  expounding  wills  to  make  them  speak 

in  ^ivhat  manner  and  upon  what  terms  he  in  favor  of  equitable  assets,  if  it  may  be  done. 

pleases :  for  instance,  he  may  dispose  of  them  2.  That  if  you  can  lodge  the  assets  in  the 

ia  trust  to  pay  simple- contract  debts  on/y;—  hands  of  trustees,  the  court  will  never  put 

that  these   equitable  assets  being   entirely  them  in  the  hands  of  the  executors,  and  when 

Tvithin  his  power,  he  may  let  in  the  specialty  one  person  is  invested  with  both  characters 

creditors  for  a  satisfaction  thereout  upon  what  the  trustee  shall  be  preferred. 

terms  he  shall  think  proper.    The  latter  pro-  (e)  Newton  v.  Bermet^  1  Bro.  135-38;  SUk 

position  in  the  large  and  comprehensive  man-  v.  Primes  ibid.  139-40 ;  in/rOf  p.  317. 

ner  in  which  it  is  laid  down,  is  perhaps  (/)  See  the  cases,  Raithby's  n.,  1  Atk.  420. 

dofobtful,  but  it  is  presumed  that  the  first  pro-  (g)  Freemoult  v.  Bedire,  1  P.  W.  430 ;  el  v. 

position  cannot  be  sustained;  see  Vernon  v.  Plunket  v.Penaon^  2  Atk.  293. 

Vaudrey,  Barnardist.  304,  $upra;  though  the  (A)  Hargrove  v.  Tindol,  1  Bro.  136,  note; 

worde  of  the  Statute  of  Fraudulent  Devises  Bolton  v.  lAndegreeny  2  Bro.  94 ;  Raithby's 

-would  originally  have  justified  such  a  con-  note,  1  Atk.  420. 

8tniction;andCh.J.  Willes,  inGot/ v..>^/Mn-  (i)    Bailey  y.    Ekine,   7  Ves.   319,   322; 

mm,  Willes's  R.  524,  actually  put  that  con-  SMphard  v.  Lutundge,  8  Ves.  26. 

atmction  upon  them.     Lord  Langdale,  in  (k)  Lord  Thurlow,  Hughet  v.  Doidbtn^  2 

Bkhardun  v.  Horton^  7  Beav.  123,  refers  to  Cox,  170 ;  &  C.  2  Bio.  614. 

TOL.  n. — 23 
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rents  and  profits,  it  may  be  well  to  observe  that  it  is  a  settled  rule  that 
where  a  trust  is  created  by  term  or  otherwise,  for  the  purpose  of  raising 
money  out  of  rents  and  profits,  if  the  trusts  of  the  will  require  that  a 
gross  sum  should  be  raised,  the  expression  '^  rents  and  profits"  will  not 
confine  the  power  to  the  mere  annual  rents,  but  the  trustees  are  to  raise 
it  out  of  the  estate  itself  by  sale  or  mortgage,  though  they  may  by  pxo- 
bability  be  sufficient  to  convince  any  man  out  of  a  court  of  justice  that 
the  testator  meant  annual  profits  only  (a).  But  where  a  testatrix  de- 
vised freeholds  of  inheritance  to  trustees  for  500  years,  and  subject  to 
that  term  to  the  use  of  various  persons  successively  for  their  respective 
lives,  with  remainder  to  the  first  and  other  sons  of  such  persons  succes- 
sively in  tail  general  with  remainders  over ;  and  the  trusts  of  the  term 
were  declared  to  be  that  the  trustees  of  the  term  should  out  of  the  rents, 
&c.,  of  the  hereditaments  comprised  therein  pay  the  several  annuities 
given  by  the  will  and  subject  thereto,  and  should  out  of  the  residue  of 
the  rents  and  profits  raise  such  sums  not  exceeding  8000/.  as  should  be 
necessary  to  pay  such  debts  as  might  be  owing  by  her  husband  and 
herself,  all  which  she  directed  the  trustees  to  pay  out  of  the  said  rents 
and  profits  as  they  should  think  fit,  and  as  soon  as  convenient  after  her 
r*^l71  ^^^^^  '  ^^^  subject  to  the  several  *trusts  of  the  said  term  upon 
'-  ^  trust  to  pay  the  residue  of  the  net  rents,  &c.,  of  the  premises  com- 
prised therein,  unto  the  person  who  for  the  time  being  should  be  next 
entitled  to  the  reversion  or  remainder  of  the  premises  expectant  thereon 
under  the  preceding  limitations :  it  was  held  that  the  testatrix  did  not 
intend  that  the  debts  should  be  raised  out  of  the  corpus  of  the  estate, 
but  only  that  they  should  be  discharged  out  of  the  annual  rents  and 
profits  (6). 

If  a  person  selects  a  part  only  of  his  estates,  and  those  are  insufficient 
for  the  payment  of  the  debts,  then,  according  to  the  construction  which 
has  been  put  upon  the  statute,  the  devise  is  fraudulent  and  of  no  avail 
against  specialty  creditors  (c). 

The  general  rule,  that  the  estate  when  realized  shall  be  equitable 
assets,  is  liable  to  be  controlled  by  the  apparent  intention.  It  was  for- 
merly considered  that  a  direction  that  the  money  when  raised  should  be 
applied  by  the  executors,  together  with  the  personal  estate,  was  an  indi- 
cation of  an  intention  that  the  rule  of  law  should  be  followed  (d).  Lord 
Chief  Baron  Gilbert  states  generally,  that  if  lands  be  devised  to  execu- 
tors to  be  sold,  or  a  power  be  given  to  them  to  sell,  there  the  money 
arising  from  the  sale  is.  assets,  and  shall  be  distributed  according  to  the 
course  of  administration,  and  then  a  bond  creditor  shall  be  preferred  to 
a  simple-contract  creditor,  because,  it  being  only  the  intention  of  the 
testator  to  make  the  lands  personal  assets,  equity  must  follow  the  inten- 

(a)  Lord  Eldon.  Bootk  v.  Bhmdtll,  1  Meriv.  should  pay  tbo  dividends  of  stock  to  a  penon 

232 ;  y.  infra,  sect  v.  Portiont,    A  general  for  her  sole  and  separate  use ;  this  was  held 

gift  of  the  income  of  property  indefinitely  is  to  be  an  unlimited  gift  of  the  stock, 
a  gift  of  the  property  itself,  and  it  makes  no        (6)  Heneagt  v.  Lord  jindovtr,  3  Yo.  &  J. 

difference  whether  the  income  be  given  to  360 ;  d  v.  tn/ra. 
the  legatee  directly,  or  through  the  interven-        (c)  Hughes  v.  DouUnn,  ubi  sapro. 
tion  of  trustees;  Pagt  v.  Leapingwell,  18  Yes.        (d)  See  the  cases  cited  in  Barker  t.  Ifi^i, 

463 ;  Haig  v.  Swiney,  1  Sim.  &  S.  487 ;  EtUm  9  Barn.  &  C.  491,  and  in  Mr.  Cox's  note  to 

V.  Shephard,  1  Bro.  C.  C.  532.    In  the  last  two  Deg  v.  Dtg^  2  P.  W.  416,  n.  (2),  H  np.  31d. 
cases,  the  direction  was  that  the  trustees 
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tion  of  the  testator,  and  distribute  them  in  a  course  of  administration  (a); 
bat  this  doctrine  has  been  exploded  (6).  At  a  later  time,  however 
(1833),  Sir  John  Leach  expressed  an  opinion,  that  when  a  testator  de- 
rises  his  real  estate  to  be  sold,  and  declares  his  wish  that  the  produce 
of  such  sale  shall  become  part  of  his  personal  estate,  and  there  stops, 
the  argument  in  favor  of  the  specialty  creditors,  that  there  was  no  inten- 
tion on  the  part  of  the  testator  to  deprive  them  of  the  legal  priority  to 
which  they  are  entitled  in  the  distribution  of  the  personal  estate,  would 
be  extremely  forcible ;  but  as  the  testator  in  the  case  before  him  pro- 
ceeded to  direct  that  the  produce  should  be  applied  in  payment  of  debts, 
his  honor  held  that  it  was  clearly  a  devise  within  the  fourth  section  of 
the  Stat.  3  &  4  Will.  &  M.,  and  that  the  proceeds  were  equitable  as- 
sets (c) ;  and  it  is  now  fully  settled,  as  before  stated,  that  where  the 
dense  is  to  the  trustees,  who  are  also  made  executors,  the  assets  will  be 
equitable,  not  legal  {d). 

^Although  in  these  cases  the  creditors  shall  be  paid  according  rwoio-i 
to  priority  out  of  the  personal  estate,  which  must  be  distributed  ^  -' 
in  a  course  of  administration  (e),  and  the  executor  may  retain  it  to 
satisfy  himself;  yet  neither  he  nor  any  other  creditor  who  has  been  paid 
in  part  out  of  the  personal  estate,  can  come  in  with  the  creditors  who 
have  received  no  part  of  their  debts,  to  be  paid  the  residue  of  their 
debts  on  an  average  out  of  the  real  estate,  until  such  unpaid  creditors 
shall  have  been  first  satisfied  out  of  the  real  estate,  in  proportion  to 
what  has  been  received  out  of  the  personal  estate  by  the  other  credi- 
tors(/). 

According  to  Lord  Harcourt,  the  court  will  not  marshal  assets  on  the 
death  of  the  grantor  who  in  his  lifetime  has  created  a  trust  for  the  pay- 
ment of  his  debts,  so  as  to  compel  bond  creditors,  who  have  recovered 
against  the  personal  estate,  to  waive  their  preference  against  the  per- 
sonal estate  before  letting  them  in  under  the  trust  term.  ''The  law," 
said  Lord  Harcourt,  ''  gave  the  creditors  the  fund  of  the  personal  estate, 
and  the  party  gave  them  the  fund  arising  from  the  trust  term;"  "and 
the  clause,"  said  his  lordship,  ''that  no  debts  should  have  preference, 
must  be  intended  only  with  regard  to  their  satisfaction  out  of  the  trust 
term"(^).  Lord  Harcourt's  decree  as  reported,  which  does  not  agree 
with  the  Registrar's  Book  as  regards  the  question  of  interest  decided  in 
that  case,  was  questioned  by  Lord  Hardwicke  in  two  several  cases,  so 
far  as  it  gave  interest  on  simple-contract  debts  {h\  and  it  cannot  per- 
haps be  depended  upon  on  the  main  question.  Mr.  Hill  {i)  considers 
that  it  is  supported  by  the  late  case  of  Boazman  v.  Johnston^  before  the 
Vice-Chancellor  of  England.  That  case  was  as  follows:  Husband  and 
^e,  being  lessees  of  a  rectory,  assigned  it  to  trustees  in  trust  to  sell 

(a)  Lex  Praetor.  319.  provision  of  the   legislature  giving  simple- 

(&)  See  Barker  v.   May^   9   Barn.  &  Cr.  contract  creditors  a  remedy  against  the  real 

4»2-3.  estate,  v.  infra,  p.  319;  3  &  4  Will.  IV. c.  104. 

(c)  Soamet   y.  Bobituon  (stated   tup.),  1  (/)  BaHy  v.  Ploughman,  Moaely,  95,  Lord 

My.  k  K.  504 ;  Barker  v.  May  was  cited.  C.  King:  Soama  v.  Robinton,  tiq).  p.  315. 

((f)  Loan  V.  Ofxky,  2  Atkins,  50 ;  Lord  (g)  Car  y.  Countesi  of  BtarkngUm,  1  P.  W. 

Harcfw.  SWc  v.  Prime,  1  Bro.  138,  n. ;  1  Dick.  228. 

P-  384,  Lord  Camden ;  Neufton  v.  Bennet,  1  (h)  BarmU  v.    Parker,  2   Vesey,    364 ; 

^  134,  Lord  Tburlow ;  et  v.  n^a,  p.  315,  Lbyd  v.  WiUiamt,  i  Atk.  110 ;  and  see  Mr. 

n«e  («).  Cox's  note. 

(<)  And  to  most  the  real  estate  under  the  (t)  On  Trastees,  p.  334. 
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and  to  pay  certain  bond  debts  of  the  husband,  and  certain  debts  doe  on 
mortgages  on  his  freehold  estates;  and  by  deed  of  even  date  the  hus- 
band, in  consideration  of  his  wife  having  joined  in  the  assignment,  con- 
veyed his  freehold  estates  in  trust  for  himself  and  his  wife  for  their  lives, 
and  after  their  deaths  to  be  sold  for  the  benefit  of  their  children.  The 
produce  of  the  lease  of  the  rectory  was  not  sufficient  to  pay  in  full  both 
the  bonds  and  the  mortgages:  it  was  held  that  the  bond  creditors  had 
r^'^lQ!  "^  ^^S^^  ^^  against  the  children  to  *throw  the  mortgagees  upon 
*•  -^  the  produce  of  the  freeholds  (a).  The  principle  on  which  the 
Vice-Chancellor  proceeded  in  that  case  appears  to  have  been  this — ^that 
the  bond  creditors  were  only  entitled,  as  regards  the  beneficial  lease  so 
assigned  by  the  husband  and  the  wife,  to  what  was  given  to  them  under 
the  trusts  of  the  trust  deed;  what  was  given  under  that  deed  was,  that 
they  should  share  the  proceeds  rateably  with  the  mortgagees,  according 
to  the  amount  of  their  debts :  to  have  allowed  them  to  throw  the  mort- 
gagees first  upon  the  property  mortgaged  would  have  given  them  more 
than  a  rateable  proportion  with  the  mortgagees  (6),  so  that  this  case  ap- 
pears to  depend  on  a  different  principle. 

Where  the  creditor  has  a  security  which  affects  the  lands  of  his  testa- 
tor, either  at  law  or  in  equity,  as  a  mortgage  or  an  equitable  lien,  and 
where  he  is  a  creditor  by  judgment  duly  entered  up  and  registered  (c), 
there  of  course  he  will  not  be  affected  by  the  rule  of  distribution  vrhich 
has  just  been  noticed  ;  he  has  a  direct  lien  on  the  land  (d). 

The  statute  3  &  4  Will.  IV.  c.  104,  mentioned  in  a  preceding  page  (e), 
has  provided  that  after  the  29th  of  August,  1833,  when  any  person  shaJl 
die  seised  of  or  entitled  to  any  real  estate,  freehold  or  copyhold,  which 
he  shall  not  by  his  last  will  have  charged  with  or  devised  subject  to 
the  payment  of  his  debts,  the  same  shall  be  assets  to  be  administered  in 
courts  of  equity,  for  the  payment  of  the  just  debts  of  such  person,  as 
well  debts  due  on  simple  contract  as  on  specialty,  and  that  the  heir  and 
devisees  shall  be  liable  to  all  the  same  suits  in  equity  at  the  suit  of  any 
creditors,  whether  by  simple  contract  or  by  specialty,  as  the  heir  at  law 
or  devisees  were  theretofore  liable  (in  respect  of  freehold  estates)  at  the 
suit  of  creditors  by  specialty  in  which  the  heirs  were  bound  ;  but  the  credi- 
tors by  specialty  in  which  the  heirs  are  bound  are  to  be  paid  before  credi- 
tors by  simple  contract  or  by  specialty  where  the  heirs  are  not  bound. 

If,  therefore,  there  be  any  disposition  of  the  real  estate  for  payment 

r*^201  *^^  debts,  or  a  charge  for  that  purpose,  the  statute  does  not  ap- 

P'y  i/)y  ^"d  ^^^  creditors  can  only  claim  by  force  of  the  devise 

(o)   Boazman  v.  Johnaon  (1830),  3  Sim.  or  in  equity,  at  the  time  of  entering  np  tbe 

377.  judgment. 

(6)  See  JL  v,  O.  temp.  Sugd.,  p.  257 ;  and  (d)  See  Wokttoneroft  v.  Long,  1  Ch.  Ca.  32 ; 

see  Buck  v.  Sfappman,  1  Phill.   694,   infra,  Arum.   2  Ch.  Ca.  54;   CWd  v.  iSlr^Aaif,  1 

360.  Vern.   101,  103.     The  creditors  of  a  /one 

(c)  The  new  law,  as  regards  judgments,  covert  having  a  separate  estate,  all  come  in 

under  the  act  1  &  2  Vict.  c.  110  (as  to  which,  pari  pa$n^  even  those  who  maf  have  bond 

see   voL  i.   p.   295),    and    the   subsequent  or  mortgage,  as  a  font  covert  cannot,  hj  law, 

statutes,  is  fully  stated  in  Sir  £.  Sugden^s  make  a  mortgage  or  enter  into  a  bond ;  Lord 

Vend,  and  Pur.  11th  ed.  662-3.     By  that  King,  Jlrum.  Mos.  328;  v.  infra,^.  324. 

statute,  a  judgment  is  made  a  charge  on  all  (t)  Suprii,  p.  313. 

lands,  tenements,  &c.,  of,  or  to  which   the  (/)  See  JtftreAoMse  y.  Scaifty  2  My.  &  O. 

debtor  was  entitled  or  interested  in,  at  law  708 ;  corrected,  4  My.  &  Cr.  269. 
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or  charge,  and  the  proceeds  of  the  estate  will  be  distributable  as  equit- 
able not  legal  assets  (a):  hence  it  becomes,  in  all  cases  where  the  trusts 
of  a  will  have  to  be  carried  into  execution  and  the  estate  of  the  testator 
to  be  administered,  a  matter  of  serious  importance  in  reference  to  this 
statute,  as  well  as  the  Statute  against  Fraudulent  Devises  before  referred 
to,  to  ascertain  (&)  whether  in  point  of  fact  a  charge  of  debts  within  the 
meaning  of  the  statute  has  been  created  (c).  ^* Courts  of  Equity,"  said 
Lord  Lyndhurst,  ''have  always  been  desirous  of  sustaining  charges  by 
implication  for  payment  of  debts,  and  the  presumption  in  favor  of  them 
is  not  to  be  repelled  by  anything  short  of  clear  and  manifest  evidence 
(from  the  will)  of  a  contrary  intention"  {d);  the  main  reason  for  this  as- 
tuteness in  sustaining  doubtful  charges,  as  will  have  been  seen,  no  lon- 
ger exists,  but  the  decisions  will  no  doubt  still  be  followed,  lest  the  law 
should  become  unsettled.  One  of  the  leading  cases  on  the  subject  is 
Legh  v.  Earl  of  Warrington  (e).  There  the  testator  commenced  his 
will  thus:  ''As  to  my  worldly  estate,  which  it  hath  pleased  God  to  be- 
stow upon  me,  I  give  and  dispose  thereof  in  manner  following,  that  is  to 
say:  Imprimis^  I  will  that  all  my  debts,  which  I  shall  owe  at  the  time 
of  my  death,  be  discharged  and  paid  out  of  my  estate;^^  and  he  then 
disposed  of  his  real  and  personal  estate,  expressly  charging  the  real  estate 
with  an  annuity.  The  House  of  Lords,  affirming  Lord  King's  decree, 
held,  that  a  general  direction  so  made  was  a  sufficient  indication  of  in- 
tention *that  the  real  estate  should  be  charged  generally  with  r«qoi  -i 
debts.  Other  authorities  (f)  have  decided  that  the  words  "I  di-  ^  ^ 
rect,  in  the  first  place,  all  my  debts  to  be  paid,"  will  create  a  charge  (g) : 
and  it  may  now  be  considered  as  settled  that  where  there  is  a  direction 
that  all  the  testator's  debts  shall  be  paid,  and  then  there  is  a  devise  of 
the  real  estate,  the  debts  will  be  charged  on  the  real  estate  (A) ;  and 
where  a  person  gives  his  freehold,  copyhold,  and  leasehold  estates  and 
the  residue  of  his  personal  estate,  after  payment  of  his  debts  and  fune- 

(a)  See  vol.  i.  pp.  421,  584 ;  and  nqtra,  p.  see  below,  next  note)  ;  and  Pabner  v.  Gravet 

313.  1  Keen,  545,  where  the  specific  charge  was 

(6)  It  is  to  be  observed,  that  most  of  the  held  to  cut  down  the  general  charge ;  and  see 

cases  were  decided  before  real  estates  were  Earl  Godoiphin  v.  Penneck^  2  Ves.  272. 

liable  to  debts  by  simple  contract,  excepting  (e)  1  vBro.  Par.  C.  511;  and  Belt's  Supp. 

under  a  devise  or  charge,  and  when  such  a  to  Yes.  Sen.  34 1 ;  and  see  Clifford  v.  Lewit, 

ooDStruction  was  put  upon  wills  as  tended  to  6  Mad.  33  ;  and  Thomat  v.  BretneU^  vbi  supra 

do  justice  to  creditors;  and  when,  therefore,  (1  Keen,  567).     The  Vice-Chancellor  of  Eng- 

all  wills,  especially  in  the  Court  of  Chancery,  land  seems  to  have  considered  that  Douce  v. 

received  a  most  liberal  construction  in  favor  Zcuiy  Torringtonf  ubi  sup.  was  decided  with- 

of  creditors  ;  see  Lord  Hardwicke's  judgment,  out  much  consideration,  Graves  v.  Graves^  8 

Godo^Mn  V.  Petmecky  2  Yes.  Sen.  272  ;  ThO'  Sim.  56  :  and  see  the  reporter's  note  explana- 

tnas  V.  BritneO,  2  Yes.  Sen.  313.  tory  of  this  case,  Shaw  v.  Borrer^  1  Keen,  567. 

(c)  Mr.  Jarman  on  Wills,  ii  511,  «*  sey.,  (/)  See  Parker  v.  Marchant,  1  Y.  &  Coll. 
has  minutely  examined  the  leading  cases  on  C.  (5.  290. 

this  subject,  and  to  his  very  able  work  I  beg  {g)  Harding  v.  Grady,  1  Dru.  &  War.  430. 

to  refer  the  reader.  (A)  Clifford  v.  Lewis,  6  Mad.  33 ;  Ball  v. 

(d)  Price  V.  North,  1  Phillips,  87 ;  the  Lord  HarrU,  8  Sim.  485  ;  4  My.  &  Cr.  264 ;  Mtre- 
Chancellor  refers  to  and  distinguishes  the  case  house  v.  Scaife^  2  My.  &  Cr.  707,  and  the  cases 
beibre  him — where  he  reversed  the  decree  of  there  cited ;  Shaw  v.  Borrer,  I  Keen,  559 ; 
the  Lord  Chief  Baron  (see  4  Y.  &  Coll.  509)  Graves  v.  Graves,  8  Sim.  55 ;  Jarman  on 
from  Thomas  v.  BritneU,  2  Yes.  Sen.  313k  and  Wills,  ii.  519,  note ;  in  Clifford  v.  Lewis,  Sir 
Diwec  V.  Lady  Torrington,  2  My.  &  K.  600  J.  Leach  held,  that  if  on  the  context  the  tes- 
(1  Keen,  567),  2  ^y.  &  K.  606  (which  the  tator  has  in  fact  directed  his  debts  to  be  paid 
Yice-Chancellor  of  England,  in  Graves  v.  in  the  first  place,  it  is  immaterial  whether  he 
Gravti,  8  Sim.  56,  did  not  seem  to  approve,  uses  those  words  or  not. 
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ral  expenses,  that  also  has  been  held  to  amount  to  a  chai^  on  the  real 
estate  (a).  Independently  of  the  operation  of  the  late  statute  as  to  wills, 
a  general  charge  of  debts  includes  all  the  debts  the  testator  may  contract 
during  his  whole  life  (b). 

It  may  be  taken  as  a  general  rule,  that  where  there  is  a  direction  to  a 
person,  for  instance  to  the  executor,  to  pay  the  testator's  debts,  and  pro- 
perty is  given  by  will  to  the  same  person,  the  property  so  given  (aiiless 
on  the  context  an  intention  to  the  contrary  shall  appear)  will  be  con- 
sidered to  be  charged  with  the  payment  of  the  debts  (c) ;  but  where  there 
is  a  mere  direction  to  the  executors  to  pay  the  testator's  debts  and  lega- 
cies, and  the  real  estate  is  specifically  devised  to  other  persons,  such  a 
direction  will  not  operate  as  a  charge  (d)^  there  being  nothing  in  such  a 
case  from  which  an  intention  to  that  effect  can  be  collected ;  and  where 
the  estate  is  specially  devised  to  a  person  who  happens  to  be  one  of  the 
executors,  after  a  general  direction  to  the  executors  to  pay  debts  and 
legacies,  it  will  not  be  considered  for  that  reason  as  given  to  the  execu- 
r*^221  ^^^  ^^^  charged  with  the  payment  of  *debts  and  legacies  (e). 
^  ^  Even  where  the  executors  are  also  devisees,  a  mere  general  in- 
troductory direction  to  the  executors  will  not  operate  as  a  charge,  if  in 
reference  to  the  context  and  general  scheme  of  the  vrill,  it  appears  to 
have  been  introduced  by  the  testator  as  a  matter  of  mere  form,  without 
any  view  to  the  regulation  of  the  enjoyment  or  the  distribution  of  his 
property  (/). 

As  Mr.  Justice  Story  has  observed,  if  a  testator  directs  a  particular 
person  to  pay,  it  is  natural  to  presume,  in  the  absence  of  all  other  cir- 
cumstances, that  the  testator  intended  him  to  pay  out  of  the  funds  with 
which  he  is  entrusted,  and  not  out  of  other  funds  over  which  he  has  no 
control :  and  if  the  executor  is  pointed  out  as  the  person  to  pay,  that 
excludes  any  presumption  that  other  persons  not  named  are  to  pay  {g). 

If  there  be  a  general  charge  by  implication  by  virtue  of  the  prelimi- 
nary direction,  or  otherwise,  then  it  becomes  a  question  to  be  determined 

(a)  Withers  v.  Kennedy,  2  My.  &  K.  607.  525,  et  ttq.     If  the  direction  be  general,  as 

(6)    BrudeneU  v.   Boughton^  2   Atk.  274 ;  that  the  testator's  debts  be  paid,  without  saj- 

Bridgman  v.  Doot,  3  Atk.  201 ;  '*I  have  con-  ing  by  whom,  and  there  be  no  devise  of  the 

uacted,"  must  be  construed,  or   "  thall  con-  real  estate,  Mr.  Jarman  seems  to  think  that 

tract;"  et  v.  tn/ro,  section  iv.  the  real  estate  would  be  held  to  be  chaiged, 

(c)  PoweU  V.  Robins,  7  Ves.  209  (2  Dr.  &  as  against  the  heir,  ii.  520. 

W.  62);  Henvell  y.   WkUaker,  3  Russ.  343;         («)    Warren  v.  Davies,  2  My.  &  K.  51, 

Finch  V.  Hatiersley^  ibid.  p.  345,  n.,  approved  which  was  followed  in  BraithxpaiU  v.  Brifata, 

by  Vice-chancellor  of  England,  Dover  v.  Gre*  1  Keen,  219,  as  regards  debts. 
gory  (stated  infra),  10  Sim.  396,  399 ;  that        (/)  Symons  v.  James,  2  Y.  &  Coll.  C.  CL 

case  was  decided  in  accordance  with  HenodL  310;  and  see  Parker  v.  Feamky,  2  Sim.  &  S. 

V.  Wttttaker,  the  Yice-Cbancellor  stating  that  592 :  there  the  testatrix  directed  her  executor, 

it  was  a  question  of  intention,  and  that  the  after  named,  to  pay  the  legacies  given  by  her 

whole  will  must,  in  this  as  in  other  cases,  be  at  particular  times,  and  she  next  devised  a 

taken  into  consideration;  Barker  v.  The  Duke  real  estate  to  her  son,  by  name;  then  the 

of  Devonshire^  3  Meriv.  311 ;  Nyssenv.  GreUon^  gave  him  the  residue  of  her  personal  estate, 

2  Y.  &  Coll.  231-2.  where  Lord  Abinger  after  payment  of  her  debts  and  legacies;  it 

states  the  rule — the  reason  of  the  rule — and  was  held  that  the  legacies  were  not  charged 

the  exceptions :  and  see  Mbrey  v.  MiddlHon^  on  the  real  estate. 

Yin.  Abr.  Charge,  D.   15;  2  £q.  Abr.  497,         (g)  Story  on  Equity,  §  1247;  see  Hemsdl  ▼. 

where  the  same  rule  is  applied  to  legacies.  Whitaker,  3  Russ.  343 ;   Warren  v.  Daviet,  2 

(d)  Brydges  v.  Landen,  cited  3  Ves.  J.  550 ;  My.  &  K.  49  ;   but  see  Gfave$  v.   Graves^  8 
Powell  V.  Robins,  7  Vesey,  210;  Keeling  v.  Sim.  54-56. 

jBroion,  5  Ves.  359 ;  and  see  2  Jarm.  on  Wills, 
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upon  the  effect  of  the  subsequent  devises  and  directions,  v^hether  that 
intention  has  been  altered  (a),  or  whether  the  implication  arising  from 
the  general  words  is  or  is  not  repelled.  But  where  there  is  a  clear  and 
express  charge  of  debts  upon  the  testator's  real  estate,  though  it  may  of 
course  be  confined  by  express  words,  it  is  not  liable  to  be  defeated  by 
such  subsequent  devises  and  directions  as  might  operate  to  that  effect  in 
the  case  of  an  implied  charge;  in  the  latter  case,  as  the  whole  must  be 
taken  together,  according  to  the  ordinary  rules  of  construction,  the  im- 
plication may  be  repelled  (6).  Thus,  if  a  particular  estate  is  in  a  sub- 
sequent part  of  the  will  specifically  directed  to  be  sold  for  payment  of 
debts,  this  will  vary  the  order  in  which  the  property  is  to  be  applied,  but 
will  not  annul  the  general  lien  or  charge  (c). 

*A  testator  by  his  will  directed  all  his  debts,  legacies,  and  per-  rnooqi 
sonal  charges  to  be  paid  as  soon  as  conveniently  might  be  sifter  *-  -' 
bis  death;  afterwards,  he  devoted  a  particular  estate  to  the  payment  of 
his  debts,  legacies,  and  personal  charges,  in  aid  of  his  personal  estate, 
and  he  devised  the  residue  of  his  estate  in  strict  settlement :  it  was  held 
by  the  V.  Ch.  of  England,  that  the  preliminary  words  charged  all  his 
real  estate,  and  that  the  subsequent  words  did  not  cut  down  the  charge 
so  as  to  make  the  particular  estate  only  liable,  but  that  all  the  real  estate 
would  be  liable,  if  the  specific  estate  should  prove  not  to  be  sufficient  to 
pay  all  the  debts,  legacies,  and  personal  charges  (d). 

Where  a  testator  directs  his  real  estate  to  be  sold,  and  that  the  pro- 
ceeds shall  form  part  of  his  residuary  estate,  so  that  the  real  and  per- 
sonal estate  are  to  form  one  common  fund,  and  there  is  a  direction  to 
pay  the  debts  and  legacies  and  to  secure  annuities  out  of  that  common 
fund,  this  will  not  be  altered  or  affected  by  the  common  direction  at 
the  beginning  of  the  will  for  payment  of  the  debts  out  of  the  personal 
estate  (e). 

Where  the  testator  has  contracted  to  grant  an  annuity,  and  by  his  will 
he  charges  his  real  estate  with  the  payment  of  all  his  debts,  whether  by 
bond  or  mortgage  or  due  on  simple  contract,  in  exoneration  of  his  real 
estate  therefrom,  a  just  construction  of  those  words  requires  the  court  to 
hold  an  annuity  to  be  within  their  influence  and  operation,  as  the  annui- 
tant would  have  been  in  a  situation  to  sue  the  testator's  executor  for  a 
debt  in  respect  of  the  annuity  from  time  to  time  (/). 

(a)  PaJmar  v.  Gram,  1  Keen,  550  \  Thonuu  (c)  Coxe  v.  Baatet,  3  Yes.  J.  161 ;    Crdllan 

Y.  BritneUy  2  Yes.  Sen.  313^  Grave$  v.  Grave*,  v.   OuUon,  3  Beav.  8  ;   Graves  v.  Graves,  8 

8  Sim.  43,  56;  the  devotion  of  a  particular  SimonB,  56,59;  Jones  y.  WUHams,  1  Col).  160. 

estate  for  the  payment  of  debts  was  not  con-  (d)  Dover  v.  Gregory,  10  Sim.  393 ;  Henvdl 

aidered,  as  of  itself,  conclusive;   see  p.  59,  v.  WhUaker,  3  Russ.  343;  where,  and  in  10 

note.     In  Douce  v.  Ltidy  Torrington,  2  My.  &  Sim.  395,  the   principal  authorities  on   the 

K.  606,  the  appropriation  of  a  particular  estate  subject  are  cited ;  and  see  Graves  v.  Graves,  8 

ibr  that  purpose  by  a  subsequent  codicil  was  Sim.  54-56,  and   2  Powell  on  Devises,  by 

considered  as  sufficient  to  control  the  general  Jarman,  644-653,  where  the  cases  are  ool- 

words.     In  this  case,  Sir  J.  Leach  laid  stress  lected  and  discussed. 

upcm  the  words,  *'in  the  first  place,"  beinfj^  (e)  Hopldnson  v.  EOis,  10  Beav.  169,  174; 

wanting,  though  in  CViffvrd  v.  Xcunt,  supra^  2  Real  Prop,  and  Con  v.  Ca.  435;  and  see^df^ 

he   considered  this   circumstance  as   imma-  tomey-General  v.  Soulhgate,  12   Sim.  77,  on 

terial ;  the  Yice-Chancellor  of  England,  as  appeal,  itfid.  83 ;  Roberts  v.  Walker,  1  Russ.  & 

before  mentioned,  seems  to  consider  that  this  M.  752. 

case  was  hastily  decided.  (/)  Monnypefmy  v.  Mascall^  2  Coll.  220.    It 

(6)  See  Thomas  v.  £n<ti«/2;2  Yes.Sen.3l5,  was  decided  in  Bulwer  v.  Astky,  1  Phillips, 

et  y.  sipra,  vol.  i  pp.  527-9.  422,  reversing  Sir  J.  Leaches  decision,  that 
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A  trust  or  cbarge  for  payment  of  debts  and  legacies,  mayalso  mate- 
rially affect  the  real  representatives  of  the  testator  by  devise  and  intes- 
tacy, as  regards  the  order  in  which  the  estates  are  to  be  applied  for  the 
payment  of  the  debts. 

The  general  rule,  without  reference  to  any  trust  or  charge  for  payment 
rttooA-i  ^^  debts,  in  the  administration  of  real  assets  is,  that  the  descended 
>-  -I  ^estates  must  be  first  applied  and  then  the  estates  devised  (a); 
but  if  the  devised  estate  is  selected  and  appropriated  to,  not  merely 
charged  with,  the  payment  of  debts,  it  will  be  applied  before  the  residue 
of  the  real  estate  which  descends  to  the  heir  on  intestacy ;  but  the  de- 
scended estates  are  applied  before  lands  merely  charged  with  payment 
of  debts  (6). 

As  regards  a  charge  of  debts  by  a  Married  Woman,  the  doctrine  is 
very  clearly  expounded  by  Lord  Cottenham,  in  the  late  case  of  Ou>ens  v. 
Dickinson  (c).  In  that  case,  a  married  woman  having  a  separate  estate 
under  a  settlement,  with  a  power  of  appointment  by  will  or  deed  or 
other  instrument  in  writing  attested  by  one  witness,  having  by  her  mark 
put  her  signature  to  a  document  which  recognized  the  210/.  claimed  by 
the  plaintiff  as  a  debt  which  in  certain  circumstances  she  was  to  be 
liable  to  pay  to  the  plaintiff,  she  made  her  will,  and  by  her  will  charged 
all  her  debts  on  property  she  had  power  to  dispose  of.  The  document 
alone,  as  Lord  Cottenham  observed,  within  the  authority  of  decided 
cases  (c/),  would  have  been  operative  upon  her  separate  estate,  not  how- 
ever by  way  of  the  execution  of  a  Power,  although  that  expression  has  been 
sometimes  used,  and  very  incorrectly  used,  in  cases  where  the  court  has 
enforced  the  contracts  of  married  women  against  their  separate  estate. 
It  cannot  be  an  execution  of  a  power,  because  it  neither  refers  to  the 
power  nor  to  the  subject  matter  of  the  power;  nor,  indeed,  in  many  cases 
has  there  been  any  power  existing  at  all.  JSesides,  added  his  lordship, 
as  it  was  argued  in  the  case  of  Murray  v.  Barleey  if  a  married  woman 
enters  into  several  engagements  of  this  sort,  and  all  the  parties  come  to 
have  satisfaction  out  of  her  separate  estate,  they  are  paid  pari  passu  (e); 
whereas,  if  the  instruments  took  effect  as  appointments  under  a  power, 
they  would  rank  according  to  the  priorities  of  their  dates.  It  is  quite  clear, 
therefore,  that  there  is  nothing  in  such  a  transaction  which  has  any  re- 
semblance to  the  execution  of  a  power:  what  it  is,  it  is  not  easy  to  de- 
fine. The  view  taken  of  the  matter,  added  Lord  Cottenham,  by  Lord 
Thurlow  in  Hvime  v.  Tenant  (f)  is  more  correct.  According  to  that 
view,  the  separate  property  of  a  married  woman  being  a  creature  of 
equity,  it  follows  that,  if  she  has  the  power  to  deal  with  it,  she  has  the 

the  value  of  certain  annuities   which   had  WiUiam»  t.  Ckitty^  3  Yes.  J.  545 ;  PhiU^  ▼. 

been  granted  by  the  testator,  as  it  was  held  Easiteood,  Lloyd  &  G.  temp.  Sngd.  295. 

byway  of  security  only,  was  a  charge  upon  (h)   Ibid.;  Harwood  v.    Oglander,   8  Ves. 

the  corpus  of  the  testator's  estates,  under  a  124-5 ;  Donne  v.  Lewitf  2  Bro.  257. 

charge  in  his  will  for  payment  of  debts,  and  (c)  Cr.  &  PhilL  52. 

that  the  tenant  for   life  was  only  bound  to  (d^  Murray  v.  Barke^   3  My.  &  E.  209; 

keep  down  the  interest  on  such  value,  not  HeatUy  v.  ThomoMy  15  Yes.  596;  and  BuUpm 

the  growing  payments  of  the  annuities.  v.  Clarkt,  17  Yes.  305  ;  et.  v.  tupra,  p.  319. 

(a)  Gallon  v.  Hancock^  2  Atk.  430;  Powit  (e)  But  see  the^iMsreof  theYice-Chancellor, 

V.  Corbet,  3  Atk.  556 ;   Chaplin  v.  Chaplin^  3  K.  Bruce,  in  Calhw  v.  Howk,  xi.  Jur.  985  b. 

P.  W.  367  J  Daviti  v.  Topp,  2  Bro.  259,  n.  j  (/)  1  Bro.  p.  21,  tupra,  vol.i.  p.  507,  n.  (c). 
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other  *power  incident  to  property  in  general,  namely,  the  power  r^ooRi 
of  coDtracting  debts  to  be  paid  out  of  it;  and  inasmuch  as  her  '-  ^ 
creditors  have  not  the  means  at  law  of  compelling  payment  of  those 
debts,  a  Court  of  Equity  takes  upon  itself  to  give  effect  to  them,  not  as 
persond  liabilities,  but  by  laying  hold  of  the  separate  property  as  the 
only  means  by  which  they  can  be  satisfied.  ''In  this  case,"  said  Lord 
Cottenham,  ''the  debt  is  proved:  by  her  will  she  has  charged  her  sepa- 
rate  property  with  the  payment  of  this,  at  least  amongst  other  debts;  and 
therefore  I  think  that  under  the  will  the  liability  of  the  separate  estate  to 
pay  this  debt  is  established.  But,  by  her  will,  she  appoints  her  separate 
property  to  pay  her  debts  generally,  and  therefore  there  must  be  an  in* 
quiry  as  to  the  other  debts,  and  the  result  of  that  inquiry  may  give  rise 
to  some  further  questions  which  it  is  not  necessary  at  present  to  antici- 
pate, because  the  authorities  are  very  vague  as  to  what  are  to  be  con- 
sidered debts  in  this  sense.''  "  I  observe  that,  in  Clinton  v.  Willes^^  (a), 
continued  his  lordship,  "Sir  Thomas  Plumer  suggested  a  doubt  whether 
it  was  necessary  they  should  be  secured  by  writing ;  it  certainly  seems 
strange  that  there  should  be  any  difference  between  a  contract  in  writing, 
when  no  statute  requires  it  to  be  in  writing,  and  a  verbal  promise  to 
pay;  it  is  an  artificial  distinction  not  recognized  in  any  other  case:"  on 
that  point,  however,  his  lordship  would  not  then  give  a  decided  opinion. 
It  was  referred  to  the  Master,  to  inquire  what  debts  there  were  to  be 
paid  under  the  provisions  of  the  will,  with  liberty  to  state  special  cir- 
cumstances. 

Interest  may  be  given  to  creditors,  where  they  are  entitled  to  interest, 
on  further  directions,  though  the  question  of  interest  was  not  reserved 
by  the  original  decree  (6). 

(a)  Sugd.  on  Powers,  208,  n.  contract  debts  may  be  turned  into  specialty 

(6)  Craae  ▼.  Hunter,  2  Yes.  J.  164.     On  debts  by  the  terms  of  the  deed,  Barwell  v. 

the  subject  of  interest,  see  Lloyd  v.  Williofru,  Parker^  2  Yes.  363.     Whether  interest  is  due 

2  Atk.   110;  Barwell  v.  Parker,  ubi  infra;  or  not,  is,  generally  speaking,  a  legal  question, 

Creiue  v.  HunUr,  2  Yes.  J.  157,  4  Bro.  C.  C.  but  interest  may  be  given  in  suits  in  equity 

316,  and  Shirt  v.  Westby,  16  Yes.  393,  where,  when  it  is  not  due  at  law.     As  to  interest,  v. 

asinZibyc/v.  Tf'i^^mf,  the  charge  was  treated  infra,  sect.  iv.  p.  355,  3  &  4  Will.  lY.  c.  28; 

as  a  legacy,  and  therefore  to  carry  interest  at  and  some  other  matters  relating  to  trusts  and 

4  per  cent,  from  the  death  of  the  testator  charges  for  payment  of  debts,  will  be  noticed 

only;  Cory.  CounUu of  BurHngUm,  1  P.  W.  hereaAer. 
228,  appears  to  have  been  overruled.   Simple- 


ADDITIONAL  NOTE.— iSupra,  p.  313,  Note  {d), 

A  iadgment  creditor  can  onlv  take  such  interest  as  his  debtor  has  in  the  land 
which  he  seeks  to  affect  by  his  judgment;  if  the  debtor  has  entered  into  a  binding 
engagement  to  charge  his  land,  the  judgment  is  subject  to  such  charge.  Gilbert's 
Forum  Rom.  228-9.  Whiitoorth  v.  Gaugain,  3  Hare,  429,  ibid.  1  Phillips,  732-3. 
The  recent  statute  1  &  2  Yict.,  110,  has  not^ven  the  creditor  any  additional  rights 
in  this  respect,  ibid. 
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^Section  II. — Charges  of  Legacies, 

Legatees  being  Volunteers^  and  taking  from  (Jie  Bounty  of  their  Testator,  cannot  daim 

in  Competition  with  Creditors,  though  the  Testator  himself  may  not  liavt  made  any 

Distinction  between  them. 
Creditors  have  Rights  by  Operation  of  Law,    Legatee  can  only  daim  his  Legacy  in 

Manner  and  Form  given  by  the  Wiu, 
If  one  part  of  the  Estates  is  charged,  that  circumatcuice  is  generally  considered  as  a 

Discharge  of  the  Rest, 
If  the  Legacy  be  given  generally,  the  Legatee  must  resort  to  the  Personal  Estate  only. 
Lord  Alcaniey's  Opinion  as  to  a  General  Charge  of  Debts  and  of  Legacies, 
Knightley  v,  Knightley,  2  Ves.  J, 

Lord  Kosslyn*s  Opinion — Williams  v.  Chitty,  3  Ves,  /. 
Spong  V.  Spong,  3  Bli, 
Whether  Legacies  are  charged  on  Real  Estates  or  not  is  a  Question  oflhteniion,  to  be 

ascertaiiud  upon  the  whole  Context* 
Instances, 

Annuity  charged  on  Rents  and  Profits, 
Clear  Intention  necessary  to  give  one  Legatee  a  Preference  over  the  others. 

Abatement  of  Annuities, 
Effect  of  the  Statutes  against  Fraudulent  Devises,  and  of  (he  Statute  making  Retd 

Estate  liable  to  Simple<ontract  Debts,  on  the  Condition  of  Legatees, 

As  has  been  already  mentioned,  a  trust  or  charge  of  debts  by  will 
very  frequently  embraces  also  a  charge  of  legacies ;  but  although,  in 
such  case,  at  least  until  the  late  act  in  favor  of  creditors  by  simple  con- 
tract, those  creditors  as  well  as  the  legatees  could  only  claim  under  the 
will  and  under  an  act  of  bounty  on  the  part  of  the  testator,  it  was  settled 
at  an  early  period  that  a  legatee,  whose  right  rests  solely  on  the  bounty 
of  the  testator,  could  not  claim  in  competition  with  creditors  who  had 
also  a  claim  on  the  justice  of  the  testator,  though  the  testator  himself 
might  not  have  made  any  distinction  between  them  (a):  devises  for  pay- 
ment of  Portions  in  pursuance  of  articles  before  marriage  are  protected, 
as  the  testator  is  there  under  an  antecedent  obligation.  Debts  and  lega- 
cies stand  upon  a  very  different  footing.  Creditors  have  certain  rights 
by  operation  of  law,  liable  indeed,  as  we  have  seen,  to  be  varied  as  be- 
tween themselves  by  the  act  of  the  testator,  but  the  legatee  has  no  ante- 
cedent right,  he  can  only  claim  his  legacy  under  the  will,  and  in  the 
r*^271  ™^^^^^  ^°^  ^^^^  ^^  which  *it  is  given  by  the  will  (6);  the  inten- 
*■  ^  tion  alone  governs  in  the  case  of  a  legacy  (c);  if  it  is  given  out 
of  the  real  estate  only,  by  that  all  parties  must  abide,  and  if  one  part  is 
charged  with  the  legacies,  that  as  regards  legatees,  generally  speaking, 
is  a  discharge  or  rather  an  exclusion  of  the  rest  of  the  property,  for  the 
legatees  can  only  take  what  is  given,  and  in  the  way  it  is  given  (d).     If 

(a)  Fdey'i  case,  2  Freeman,  49 ;  ibid.  121 ;  was  held  not  to  be  included  in  a  direction 

Shailcrou  y.  Finden,  3  Yes.  J.  739;  Kidney  y.  that  the  legacies  should  be  paid  out  of  the 

Coussmaker,  12  Yes.  154.    Of  the  vesting  of  personal   estate,  to   the  exoneration  of  the 

legacies,  v.  supra,  94,  ISA;  et  infra.  Legacies,  real;  Lamphier  t.  Despard,  2  Dr.  &  War.  59, 

(6)  See  1  Meriv.  233,  and  Jona  v.  Bruce,  where  on  the  construction  of  the  will  certain 

11  Sim.  227-8:  Lamphitr  v.  Despard,  2  Dru.  woods  and  timber  directed  to  be  cut  were 

&  W.  03.  held  to  be  the  primary  fund  for  payment  of 

fc)  See  Noel  v.  Lord  Henley,  7  Price,  262.  legacies,  auxiliary  only  for  payment  of  debts, 


!; 


[d)  Brydget  v.   PhUHpt,   6   Yes.  p.    571;    t6.  pp.  64,65;   Dickin  Y.Edwards,  4  Haie, 
WhUe  V.  Viity,  2  Russell,  491,  495 ;  Spwrway    276^7. 
V.  Glynn,  9  Yes,  p.  483,  where  such  a  legacy 
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the  legacy  is  given  generally,  the  legatee  must  resort  to  the  personal  es- 
tate only  (a). 

Lord  Alvanley  considered  that  there  was  a  wide  difference  between 
the  effect  of  a  general  charge  for  payment  of  debts  and  one  for  payment 
of  legacies,  so  far  as  regards  devisees  of  particular  estates ;  he  contended 
that  the  testator  must  be  taken  equally  to  have  meant  that  the  specific 
devisee  should  have  his  estate  as  that  the  legatee  should  have  his  legacy  (6). 
Lord  Rosslyn,  however,  disputed  this  doctrine ;  he  seems  to  have  considered 
that  a  general  charge — at  least  if  preceding  the  specific  devises — must 
be  considered  as  affecting  all  the  estates,  and  that  any  specific  devise 
must  be  taken  to  be  subject  to  this  general  charge,  equally  in  the  case 
of  legacies  as  of  debts  (c);  Lord  Alvanley,  however,  still  adhered  to  his 
opinion  ((f).  It  has  since  been  decided  that  if  there  be  first  a  specific 
devise,  and  then  a  charge  of  legacies  on  the  testator's  real  estate,  and 
afterwards  a  residuary  devise,  the  land  specifically  devised  is  not  affected 
by  the  charge,  and  therefore  is  not  liable  to  the  payment  of  any  part  of 
the  legacies (e).  *Where  the  general  charge  comes  first,  and  then  pooQi 
there  are  specific  devises  of  real  estates,  t.  e,  by  name  or  descrip-  ^  •■ 
tion,  and  also  a  residuary  devise,  in  such  case  Lord  Alvanley's  doctrine 
IS  capable  of  application  as  regards  the  estates  so  particularly  de- 
vised ;  but  if  each  of  the  testator's  real  estates  iis  specifically  devised, 
or  if  the  whole  is  given  under  one  general  devise,  there  seems  to  be  no 
means  of  giving  any  effect  to  a  general  charge,  but  by  treating  the  par- 
ticular devises  in  the  one  case  or  the  general  device  in  the  other  as  subject 
to  that  charge  (/}.  The  question  so  raised  by  Lord  Alvanley  is  noticed 
by  Lord  Cottenham,  in  a  late  case(g'),  but  I  do  not  find  that  it  has  yet 
been  set  at  rest,  unless  the  case  of  Spong  v.  Sponge  before  referred  to,  is 
to  be  considered  as  affirming  Lord  Alvanley's  doctrine. 

It  is  hardly  necessary  to  say  that  whether  the  legacies  are  charged  on 
the  real  estate  or  not  is  also  a  question  of  intention  to  be  determined  upon 
a  view  of  the  whole  of  the  testamentary  instruments :  some  definite  rules 
however  may,  in  this  instance,  be  extracted  from  the  cases. 

(o)  v.  Mcpro,  voL  i.  pp.  193-4, 581.  good  a  pecuniaiy  legacy;"  Lord  Maonen, 
(6)  KnigfUky  v.  Knightley,  2  Ves.  Jun.  330,  %)ong  v.  Spong,  3  BlL  N.  S.  109.  On  the  sub- 
approved  by  Lord  Manners,  Spong  v.  Sponge  ject  of  the  liability  of  specific  devisees  to  con- 
Don).  Pnx!.  1  Bli.  107,  **  A  pecuniary  legatee  tribute  with  specific  legatees  to  the  payment  of 
shall  never  charge  a  specific  devisee  of  lands,  specialty  debts,  v.  tf|/ra,  Of  MarshaOmg  JintU, 
even  though  the  lands  were  specifically  de>  (c)  WiUiatns  v.  ChUty,  3  Yes.  J.  551 ;  Sir 
vised  to  the  heir  at  law  "  Lord  Macclesfield,  £.  Sugden,  in  Spong  v.  Spong,  3  Bli.  N.  S. 
Chiiton  v.  Burt,  Prec.  Ch.  540;  therefore  it  106,  contended  that  such  would  be  the  efiect; 
has  been  held  that  a  pecuniary  legatee  has  but  Lord  Manners  dissented,  ibid.  107. 
no  right  to  stand  in  the  place  of  a  bond  credi-  ((f)  Shalkross  v.  Finden,  3  Yes.  J.  739 ; 
tor  as  against  a  real  estate  devised^  although  Kethng  v.  Brown,  5  Yea.  J.  361.  It  will  be 
he  has  sach  a  right  as  against  a  real  estate  remembered  that  in  the  interpretation  of  wills, 
deteended,  it  being  considered  that  a  devisee  favor  to  creditors  has  been  an  acknowledged 
is  not  to  be  deprived  of  any  part  of  the  real  principle  of  construction, 
estate  which  the  testator  has  given  him,  be-  (e)  Spong  v.  ^9ong,  3  Bli.  N.  S.  102,  110, 
cause  it  happens  that  the  testator's  intention  1  Dow.  N.  S.  377-9 ;  Joy  v.  Camphdl,  3  Bli. 
of  bounty  towards  the  pecuniary  legatee  fails  N.  S.  117.  In  many  of  these  cases,  the 
for  want  of  that  fund  which  ought  legally  to  general  rule,  that  the  last  clause  of  a  will 
supply  the  legacy ;  8.  C.  under  the  name  of  shall  prevail,  is  abandoned,  to  carry  out  the 
CUhon  V.  Burt,  1  P.  W.  678 ;  Sir  J.  Leach,  clear  intention,  v.  supra,  vol.  i.  p.  527,  &c. 
Wythe  V.  Hamkgr,  2  My.&K. 645,  "A  speci-  (/)  See  the  cases  cited,  2  Jarman,  532-3. 
^  devisee  or  a  specific  legatee  shall  not  make  (jg)  Mirehouae  v.  Scaife,  2  My.  &  C.  708. 
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The  circumstance  tbat  the  testator  leaves  the  whole  of  his  real  and 
personal  estate  embodied  in  one  bequest  to  one  individual,  is  not  sufficient 
of  itself  for  the  court  to  determine  that  legacies  left  afterwards  are  to 
come  out  of  the  real  estate  (a).  But  where  the  testator  is  making  a  pro- 
vision in  the  same  clause  for  the  payment  of  debts  and  legacies  together, 
the  natural  inference  is  that  he  intends  both  to  be  paid  in  the  same  way, 
and  if  the  debts  are  payable  out  of  such  mixed  fund  so  will  be  the  lega- 
cies (&).  And  it  has  been  held,  that  if  a  testator  gives  alt  his  real  and 
personal  estate  together  to  one  person  for  life,  blending  them  together, 
for  his  use,  and  after  his  death  he  gives  certain  pecuniary  legacies,  and 
then  gives  the  residue  of  his  real  and  personal  estate  to  some  third  per- 
son, that  will  be  a  sufficient  indication  of  intention  that  the  fund  should 
continue  as  one  fund  after  the  enjoyment  of  it  by  the  tenant  for  life,  and 
that  the  legacies  should  be  paid  out  of  that  consolidated  fund(c). 

It  is  also  settled  that  a  bequest  of  legacies  followed  by  a  gift  of  all  the 
residue  of  the  testator's  real  and  personal  estates  will  operate  as  a  charge 
upon  the  entire  property,  real  and  personal,  included  in  such  gift,  m 
favor  of  the  legatees ;  the  word  residue  as  applied  to  the  personal  estate 
r*^291  ™^^^  n^ean  after  payment  of  the  legacies,  and  it  is  natural  *to 
■-  ^  suppose  that  the  testator  used  those  words  in  the  same  sense  as 
applied  to  the  real  estate  (d). 

If  a  man  devises  lands  for  payments  of  debts  and  legacies,  and  the 
overplus  to  the  heir,  or  to  the  heir  and  a  stranger,  there  the  personal 
estate  shall  not  be  applied  to  exonerate  the  real  so  devised,  as  it  is  called 
in  Chancery,  out  and  out — for  the  overplus  is  devised  in  such  case  as 
a  pecuniary  legacy,  and  not  as  real  estate,  and  then  the  quantum  of 
such  pecuniary  legacy  is  to  be  ascertained  in  such  case  according  to 
the  intention  of  the  testator,  and  that  can  only  be  by  taking  the  debts 
and  legacies  out  of  the  price  or  value  of  the  lands,  and  therefore  it  would 
be  at  variance  with  the  intention  of  the  testator  to  cast  in  the  personal 
estate  by  way  of  exoneration  {e) :  this  depends  upon  the  principle,  so 
often  referred  to,  that  a  devisee  or  legatee  is  only  entitled,  as  such,  te 
that  which  is  given  to  him. 

Where  a  testator  charges  his  executors  with  the  payment  of  his  lega- 
cies, and  then  devises  to  them  the  residue  of  his  real  and  personal  estate, 

(a)  Lord  Abingeri  Nynm  ▼.  GreUont  2  Y.  695 :  the  words  were,  "  It  is  my  wiU  that  all 
&  Coll.  232.  my  debts,  and  all  the  above  legacies  be  paid 

(b)  Lord  EldoQ,  Boolk  t.  BUtndeH  1  Meriy.  and  discharged  within  six  months  afler  mj 
233.  decease,  and  all  the  rest  and  residue  of  mj 

(c)  Bench  v.  Bi&i,  4  Mad.  188 ;  and  see  estate,  both  real  and  personal,  lands,  mes- 
jmbrey  v.  MiddUton,  n^a.  suages,  and  tenements,  I  give,"  &c.:  the  testator 

{d)  CoU  V.  7Wti€r,  4  Russ.  376.    There,  had  first  specifically  devised  one  field,  hot 

afler  giving  some  legacies  and  annuities,  but  that  was  not  sought  to  be  afiected,  and  the 

without  any  devise  of  any  part  of  his  real  devisee  of  that  field  was  not  a  party,  p.  696; 

estate,  the  testator  gave  all  the  residue  of  his  and  see  HdueU  v.  Hassdl^  2  Dick.  526,  and  2 

fVeehold,  copyhold,  and  leasehold  estates,  his  Jarman  on  Wills,  532-3.     It  will  be  remem- 

stock,  &c.,  and  the  rest  of  his  real  and  per-  bered   that  by  the  stat.  1  Vict.  26 — the  new 

sonal  property  to  his  executors,  on  certain  Statute  of  Wills, — every  devise,  whether  of 

trusts.     Sir  J.  Leach  held  that  the  testator  a  residue  or  not,  speaks  as  if  it  had  been 

had  only  given  what  would   remain   aAer  executed  immediately  before  the  death  of  the 

some  prior  purposes  were  satisfied,  and  those  testator. 

could  only  be  the  annuity  and  legacies  pre-         (e)  Lex  Prsetoria,  p.  313;    WainwriglU  T 

viously  given ;  Mirehoute  v.  Sccafty  2  My.  &  C.  Btnalom^  Pr.  Ch.  451. 
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the  real  estate  is  charged,  though  an  annuity  be,  in  another  part  of  the 
will,  expressly  charged  on  such  residuary  estate  (a). 

If  a  man  devise  his  real  estate  in  trust  to  pay  his  debts  and  legacies, 
and  one  of  the  legatees  dies  in  his  lifetime,  if  the  fund  be  insufficient  for 
the  payment  of  the  legacies,  including  the  one  given  to  the  deceased 
legatee,  the  legatees  do  not  abate,  but  the  whole  fund  is  a  trust  for 
the  other  legatees  if  necessary  (6) ;  and  it  is  the  same  if  the  gift  of 
the  legacy  fails  in  any  other  manner,  as  by  having  been  given  to  a 
charity  (c). 

If  there  be  in  the  first  instance  the  gift  of  an  Annuity,  and  a  charge 
of  it  upon  the  estate,  and  then  a  direction  to  the  trustees  to  pay  it  out  of 
the  rents,  or  if  the  trust  simply  be  to  receive  the  rents  and  *pro-  r*qoAi 
fits  of  the  estates  when  and  as  they  shall  become  due  and  pay-  '-  •■ 
able,  and  thereout  to  pay  to  a  certain  person  an  annuity  for  his  life, 
this  \?ill  be  a  charge  upon  the  rents,  &c.,  until  the  whole  amount  of  the 
annuity  with  the  arrears  shall  be  paid  :  but  where  the  trustees  are  di- 
rected immediately  on  the  death  of  the  annuitant  to  convey  the  estates 
to  other  persons,  a  new  trust  arises,  and  if  the  trustees  should  perform 
their  trust  as  they  are  bound  to  do,  they  would  be  disabled  from  apply- 
ing the  subsequent  rents  to  the  discharge  of  the  arrears  ;  therefore,  in 
such  a  case,  the  arrears  are  not  a  charge  on  the  subsequent  rents  (d). 

Prim&facie^  the  testator  must  be  presumed  to  have  intended  that  all  his 
legatees  shall  be  paid  in  equal  proportions ;  the  testator  may  give  a  pre- 
ference, but  the  onus  is  on  those  who  contend  for  a  priority  to  show  that 
the  testator  intended  to  give  a  preference  to  a  particular  legatee  {e) :  a 
direction,  in  the  first  place,  to  pay  what  may  be  due  on  the  testator's 
covenant  to  D.,  then  to  set  apart  sufficient  to  pay  certain  annuities  given  . 
by  the  will,  and  in  the  next  place,  after  making  such  investments,  to  pay 
the  legacies  given  by  the  will,  is  not  sufficient  to  give  a  preference  to 
the  annuitants  over  the  legatees  (/). 

Where  the  assets  in  money  applicable  to  the  payment  of  general  Le- 
gacies and  Annuities  are  insufficient  to  pay  both,  the  annuity  ought 
to  be  valued,  and  the  annuitant  is  entitled  at  once  to  the  amount  of  the 
valuation,  subject  to  an  abatement  in  proportion  to  the  abatement  of  the 
pecuniary  legatees,  and  that,  although  the  annuitant  may  have  died 
before  the  payment  of  the  annuity  in  full  would  have  equalled  the 
amount  of  the  valuation  (g). 

It  may  be  well  here  to  observe,  that  although  the  Statute  of  Fraudu- 

(a)  Cross  v.  Kenmitgton,  15  Law  J.,  N.  S.  (g)   Wroughlon  v.  Colquhoun,  1  De  G.  & 

pp.  157,  169 ;  bat  see  Parker  y.  Fearnley,  2  Sma.  36,   357,  and  Long  v.  Hughes,  RoUs, 

Sim.  &  Stn.  592,  where  the  residuary  gift  was  1824,  1829,  1831,  ibid,  p.  364,     It  had  been 

oonfiDed  to  the  personal  estate  only.  contended,  on   the  authority  of  other  cases 

(&)  Lord  KldoUi  Curriey.Pye,  17  Yes.  466.  cited,  that  the  annuity  ought  to  be  ynlued, 

(c)  Ibid.  468.  then,  that  a  proportionate  abatement  should 

(d)  Foster  v.  Smitk,  1  Phillips,  631-3.  be  made  in  the  amount  of  the  valuation,  that 
The  Vice-Chancelior  K.  Bruce,  2  Y.  &  Coll.  the  abated  amount  should  be  invested,  and 
C.  C.  193,  had  declared,  hesitatingly,  that  the  that  the  dividends,  and  a  competent  part  of 
arrears  were  a  charge  on  ilie  subsequent  rents,  the  capital  to  make  up  the  whole  annuity, 

(«)  Brown   v.  Brown,  1  Keen,  275,  277;  should  be  paid  to  the  annuitant,  giving  the 

See  Pepper  v.  Bloomfteldj  2  Con.  &  L.  198,  remaining  principal  of  the  fund,  if  any,  after 

M/ro,  p.  33  i.  paying  the  pecuniary  legatees  in  full,  to  the 

(/)   ThtDoUes  V.  Foreman,  x.  Jurist,   483,  residuary  legatee  at  ilie  death  of  the  annui- 

oontirming  the  decision  of  the  V.C.  K.  Bruce,  tant. 
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lent  Devises  and  the  statute  making  real  estates  liable  for  debts  by 
simple  contract  (3  &  4  Will.  IV.  c.  104),  may,  as  the  Vice-Chancellor 
K.  Bruce  observed  in  a  late  case,  be  admitted  to  have  been  intended 
for  the  benefit  of  creditors  merely,  and  not  to  improve  the  condition  of 
legatees,  still  it  may  be  of  material  importance  in  its  consequences  to 
r*^?1 1  *l^g^^^^^*  ^  charge  of  debts  on  freehold  estate  by  a  will  may 
L  -I  be  supposed  generally  to  be  intended  in  fact  for  the  benefit  of 
creditors  merely,  but  its  consequences  to  others  are  admitted  and  obvi- 
ous. A  mortgagee's  lien  is  generally  intended  only  for  the  benefit  of 
the  mortgagee,  but  has  often  ulterior  effects:  but  this  subject  will  be 
more  particularly  adverted  to  when  we  are  treating  of  the  Marshalling 
of  Assets  (a). 

(a)  Tambi  v.  Rodi,  2  CoU.  498. 


ADDITIONAL  NOTE. 


The  following  is  an  abstract  of  the  case  of  Pepper  v.  Bloomfidd,  2  Conn.  &  L. 
198,  referred  to  «tipra,  p.  330.  The  interest  of  a  sum  of  £5000  (no  rate  being 
specified)  was  bequeathed  to  the  testator's  wife,  for  life,  in  such  terms  as,  in  the 
opinion  of  the  court,  to  give  her  priority  over  all  the  other  legatees ;  the  wife's 
jointure,  which  the  testator  had  covenanted  to  pay,  exhausted  the  interest  of  the 
whole  fund  which  could  have  been  applied  m  payment  of  legacies,  and  was 
received  by  the  wife  during  her  life.  It  was  held  that  the  wife's  representative 
was  entitled,  in  priority  to  the  other  legacies,  to  all  the  arrears  of  interest  (com- 
puted at  the  rate  of  5  per  cent.)  which  accrued  during  the  wife's  life.  !But  it 
seems  it  would  have  been  othervrise,  if  it  had  appeared  that  the  other  legatees  had 
been  intended  to  take  the  £5000  by  way  of  remamder  depending  on  the  wife's  life 
estate. 


P«oooi  ^Section  III. — General  Doctrines  as  to  Charges  of  Debts  and 
*-        -'      Legacies  by  WUl — Exemption  and  Exoneration  of  Personal 
Estate, 

Oenertd  Rule  that  Perwtiol  Estate  firti  Fund  for  Payment  qf  Debts. 
And  also  of  Legacies,  if  no  other  ihind  specified. 

Debts  secured  by  Mortgage  within  the  Rule,  so  that  on  a  Devise  or  Descent  of  a  Mort- 
gaged Estate,  the  Personal  Estate  must  be  applied  to  exonerate  the  Land  from  the 
Mortgage. 
But  where  the  Real  Estaie  was  the  original  Debtor^  and  came  to  its  Possessor  as  suck^ 
it  must  bear  the  burthen. 
And  though  the  Owner  may  have  given  Collateral  Security,  stiU  the  Mortgaged 
Estate  mv^t  be  first  resorted  to. 
.    Other%Dise,  if  he  ms  made  the  Debt  his  own  by  a  new  Contract,  d?c. 

Where  Mortgaged  Debt  was  created  by  another,  the  Estate  must  bear  the  burthen^ 

although  the  Owner  has  charged  other  Property  with  Payment  of  all  his  Debts, 

Where  there  is  a  Simple  Charge,  the  Real  Estate  can  be  applied  only  in  case  of  Ke- 

cessity. 
But  every  one  is  at  liberty  to  throw  the  Payment  of  his  Debts  and  Legacies  on  his  Real 

Estate  exclusively^  in  ^Exoneration  of  his  Personal  Estate, 
What  amounts  to  Exoneration  is  to  be  determined  on  the  Wording  of  each  particular 

Win, 

No  Extrinsic  Evidence  admitted. 

Originally,  Ikcpress  Words  were  necessary  to  exempt  the  Personal  Estate,  but  the  Rule 
was  afterwards  relaxed. 
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2^owa  Question  of  himtion. 

Difficulty  in  defining  what  Expressions  are  sufficient. 
Lord  Thurlow*s  Definition, 
Lord  Alvanleifs — "  Irresistible  Inference  J' 

Lord Eldon's — " Evident  Demonstration^'*  " Plain  Intention"  " Necessary  Jm- 
plicaiion" 

BooUe  V.  Blundell,  1  Meriv. 
B  must  appear  that  Testator  intended  so  to  charge  the  Real  Estate,  as  to  discharge  the 

Personal. 
If  Testator  merely  directs  his  Debts  and  Legacies  to  be  a  Charge  on  the  Real  Estate, 

that  only  makes  it  applicable  in  aid  of  the  Personalty. 
Other  Instances. 
Where  the  Persons  appointed  Executors  are  the  same  to  whom  Real  Estate  had  been 

given  as  Trustees. 
Where  Testator  has  made  the  Real  Estate  liable  to  the  Costs  both  of  Trustees  and 

Executors  in  regard  to  Matters  which  would  ordinarly  fall  on  Personal  Estate — Mr. 

Jarman's  Opinion. 
If  ike  whole  of  the  Personalty  is  specifically  bequeathed,  and  another  Fund  supplied 

for  Payment  of  Debts — thai  exonerates. 
Ory  if  jtestator  has  used  Words  showing  his  Desire  to  preserve  the  Personal  Estate 

entire  for  any  given  Purpose. 
*But  generally,  if  the  Executor  is  the  Individual  to  whom  the  Personal  Estate  r^oooi 

is  given,  it  wiU  not  be  exonerated.  *•        ■' 

hiteniian  to  exonerate  may  be  also  found  in  the  Mode  in  which  Real  Estate  is  given. 
Where  nothing  is  aiven  to  the  Legatee  but  a  Sum  to  be  raised  out  of  Real  Estate. 
Or  if  a  Portion  of  Reed  Estate  is  severed,  and  directed  to  be  the  Fund  for  Payment  of 

Legacies,  the  Personal  Estate  is  exonerated. 
And  Real  Estate  m^y  be  so  appropriated  to  the  Payment  of  a  particular  Debt  as  to 

show  an  Intention  that  it  shaU  not  be  a  Burthen  on  any  other  Fund. 
Even  though  the  Personal  Estate  should  be  given  sulQect  to  Debts. 
Decision  on  one  WiU,  not  easily  appliable  to  another. 
If  a  particular  Portion  of  Personal  Estate  is  bequeathed,  sulQect  to  Debts  and  Legacies, 

9uch  Property  must  be  first  applied. 
Not  where  there  is  no  Gift  of  Residue. 

Exoneration  of  Specific  Legacies,  as  between  General  and  Specific  Legatees. 
Exemption  of  Personalty  in  favor  of  Legatee  does  not  necessarily  extend  to  Next  of 

Kin. 

Exoneration  of  Real  Estats  by  Payments  on  the  part  of  Persons  having  a  Partial  In- 

ierest  in  the  Estate. 
TesuaUfor  lAfe  paying  off  Charge  and  merging  the  Security  primft  iwHAputs  an  end 
to  it. 

But  a  simple  Payment  of  the  Charge  would  entitle  the  Tenant  for  Life  to  have  it 
raised  out  of  me  Estate  for  his  own  Benefit. 

Burthen  of  Proof  as  to  Intention  to  exonerate  the  Estate  lies  on  those  claiming 
ExoTieration. 
If  Tenant  in  Tail  or  in  Fee  pays  off  Charge,  it  is  presumed  to  be  in  favor  of  the 

Estate. 
It  is  the  same  wliether  he  take  an  Assignment  or  not. 

But  the  Presumption  may  be  rebutted  by  Evidence, 

Where  a  Person  pays  off  a  Charge  under  an  erroneous  impression  as  to  his 
Liability,  it  is  not  Evidence  of  intended  Exoneration. 
Person  becoming  entitled  to  an  Estate  subject  to  a  Charge  may  keep  it  up  for  his  own 

Benefit. 
Courts  of  Equity  not  always  governed  by  Rules  of  Law  en  this  Subject. 

Haying  shortly  considered  what  will  amount  to  a  charge  of  debts  and 
of  legacies,  and  how  creditors  and  devisees  may  be  affected  by  a  charge 
of  debts,  I  proceed  to  take  a  general  view  of  an  important  consequence 
that  may  arise  from  a  charge  of  debts  and  legacies  as  affecting  the  rights 
and  interests  of  those  who  take  the  real  and  personal  estates  of  the  tes- 
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tator  as  between  one  another;  namely,  by  the  exemption  or  exoneratioB 
of  the  personal  estate  from  its  natural  charges  (a);  this  is  a  very  import- 
ant subject  in  reference  to  the  administration  of  assets (&).  The  question 
of  Exoneration  has  arisen  on  so  many  wills,  has  presented  itself  in  such 
r*')'U1  ^  ^^'^^^y  ^^  forms  and  circumstances,  and  *is  so  ancient  and  so 
^  •■  familiar  a  head  of  jurisdiction,  that  authority  upon  it  is  abundant. 
Theaccumulation  of  cases  with  the  difierent  views  taken  by  different  judges 
of  the  nature  and  effect  of  particular  phrases  and  provisions  has  tended  of 
necessity  to  embarrass  the  subject.  On  the  whole,  however,  some  prin- 
ciples of  interpretation  have  been  finally  recognized  and  established  (c). 

It  will  be  remembered  that  the  general  rule  of  Law  and  Equity,  as  ad- 
ministered in  the  Court  of  Chancery,  is,  that  the  personal  estate  is  the 
first  fund  for  payment  of  Debts ;  and  as  to  Proper  Legacies,  that  is,  where 
they  are  given  without  any  directions  out  of  what  fund  they  are  to  be 
paid,  or  any  words  indicative  of  any  intention  to  charge  the  real  estate, 
the  personal  estate  is  considered  to  be  the  only  fund  for  the  payment  oi 
the  legacies,  both  in  the  Ecclesiastical  Court  and  in  the  Court  of  Chan- 
cery (rf):  debts  secured  by  mortgage  on  the  real  estate,  unless  the  estate 
be  devised  cum  onere{e)y  are  equally  within  the  rule  as  debts  not  secured; 
the  loan  creates  a  debt,  and  in  the  view  of  the  Court  of  Chancery  the 
land  mortgaged  is  a  pledge  only  for  the  money  borrowed ;  so  that,  if  a 
man  mortgages  his  lands  and  then  devises  his  real  estate,  or  suffers  it  to 
descend,  the  personal  estate  must  be  applied  to  exonerate  the  land  from 
the  mortgage,  though  the  rule  was  qualified  by  the  doctrine  of  Marshalling, 
which  will  be  treated  of  hereafter,  so  that  it  might  not  wholly  defeat  simple- 
contract  creditors,  who  could  formerly  only  resort  to  the  personal  estate  (/). 

The  rule  does  not  apply  solely  to  cases  where  the  personal  estate  has 
been  directly  increased  by  reason  of  the  creation  of  the  mortgage,  but 
generally  to  all  cases  where  a  debt  is  contracted,  and  a  mortgage  is 
l-^oq^i  given  collaterally  to  secure  its  payment.  The  rule  does  not  apply 
■-  ^  *where  the  obligation  was  in  its  primary  constittition  not  intended 
as  a  debt  but  as  a  charge,  or  where  the  obligation  affecting  the  personal 
estate  was  subsidiary  or  given  as  a  security  for  the  performance  of  the 


(a)  2  Jarm.  587.  (d)  V.  fMpra,  vol.  i.  p.  193;  2  Freeman, 

!b)  v.  nipra,  vol.  i.  pp.  192-7.  26G,  Ram  oq  Assets,  121;  Roper  on  Leg. 

e)  See   CoOii  v.  Robins,  YiceChancellor  695,  709, 744. 

K.  Bruce,  xi.  Jurist,  364,  1  De  Gex  &  Smale,  {e)  See  Lockhart  v.  Hardy,  9  Beav.  379, 

139,  141.     In  this  case,  the  Vioe-Chancellor  tn/Va,  add  note  No.  1. 

K.  Bruoe  said  (p.  1 36)  it  had  occurred  to  him  (/)  Gilbert,  Lex  PraBtoria,  311—12 ;  but  it 
to  doubt  whether  the  statute  3  &  4  Will.  IV.  is  there  said,  where  the  devise  ia  with  re> 
c.  104,  which  relieved  our  law  from  a  great  mainder  over  the  rale  is  different,  the  de- 
discredit,  ought  not  to  have  some  influence  so  visees  must  take  the  estate  mm  onere,  ibid. ; 
as  possibly  to  render  a  decision,  since  the  act,  Bartkokmno  v.  Jlfay,  1  Atk.  487.  The  cases 
in  favor  of  the  personal  estate  against  the  real  on  this  subject  are  numerous,  and  there  are 
estate  right,  which  before  that  act  would  have  some  important  distinctions  to  be  attended  to^ 
been  erroneous.  There  is  now,  perhaps,  it  for  which  I  would  refer  the  reader  to  Ban 
is  to  be  observed,  less  reason  for  holding  the  on  Assets,  ch.  xxix.  p.  437,  <f  mq^  and  Mr. 
real  estate  to  be  charged  on  doubtful  words,  Cox's  note  to  Howd  v.  Prict,  1  P.  W.  294^ 
as  men  no  longer  *"  sin  in  their  graves"  (see  and  Tomb$  v.  Rock,  2  Coll.  497,  before  re- 
Thomca  v.  Brilndl,  2  Yes.  314;  2  Powell  on  ferred  to;  a  very  important  case,  which  is 
Devises  by  Jarman,  1653)  by  not  themselves  stated  infra.  Section  Of  Marshalling  Jssds. 
charging  their  real  estates  with  their  debts ;  As  to  the  condition  of  a  mortgagee  who  has 
but  on  the  clear  intention  the  law  must  re-  foreclosed,  and  then  seeks  to  prove  his  debt, 
main  the  same ;  v.  int.  alia.  Price  v.  North,  1  see  Lockhart  v.  Hardy,  infra,  additional  note, 
Phillips,  87,  et  v.  supra,  p.  320.  No.  2. 
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obligation  (a):  thus  where  a  person  covenants  that  he  wi]l  settle  or  secure 
a  portion  out  of  particular  lands,  or  that  he  will  settle  particular  lands 
(in  which  case,  as  before  observed,  he  is  trustee  of  the  lands  for  the  pur- 
pose of  the  settlement),  though  he  enters  into  a  bond  for  the  performance 
of  his  covenants,  his  personal  estate,  as  between  the  real  and  personal 
representatives,  will  not  be  liable  to  exonerate  his  real  estate  in  respect 
of  such  covenants  if  broken ;  and  even,  in  the  case  of  a  covenant  to 
secure  the  portion,  if  there  be  not  also  a  covenant  to  pay  it  (6).  A  father 
having  agreed  to  secure  a  marriage-portion  for  his  daughter,  mortgaged 
part  of  his  real  estate  for  that  purpose,  which  mortgage  contained  a  co- 
venant for  payment  of  the  money;  by  his  will,  he  declared  that  his  debts 
should  be  paid,  first  out  of  the  residue  of  his  personal  estate,  then  out 
of  his  money  in  the  funds,  and  lastly,  out  of  his  real  estate :  it  was  held 
that  the  mortgaged  estate  was  not  to  be  exonerated  from  the  portion  out 
of  the  personal  estate  (c). 

The  rule  only  applies  to  those  debts  which  were  properly  the  debts  of 
the  testator:  in  all  cases  where  the  real  estate  was  the  original  debtor, 
and  came  to  its  possessor  as  such,  it  must  continue  to  bear  the  burthen : 
even  though  the  testator  when  he  purchased  the  estate  entered  into  a 
collateral  contract  or  covenant  or  gave  a  security  for  payment  of  the  debt, 
the  estate  burthened  must  first  be  resorted  to(rf):  but  it  is  *dif-  r«qqfj-| 
ferent  if  he  has  done  anything  which  raises  a  new  contract  between  '-  ^ 
him  and  the  mortgagee  or  other  incumbrancer,  or  he  has  in  any  other  way 
made  the  debt  his  own  («).     Where  the  mortgage  debt  has  not  been  made 

(a)  See  the  note  to  Evelyn  v.  Emfyny  2  P.  a  transfer  of  the  mortgage  with  a  personal 
W.  664.  covenant  for  payment  of  the  mortgage  money ; 

(b)  In  EdwardM  y.  Freeman^  2  P.  W.  437,  this  is  not  taking  the  debt  or  interest  on  him- 
Sir  J.  Jekyl  expressly  referred  to  there  being  self,  though  the  interest  may  be  increased 
DO  covenant  to  pay  the  portion ;  but  be  added  from  4  to  5  per  cent,  et  v.  ib.  328.  The  case 
that,  if  there  had  been  a  covenant  to  pay,  the  of  Noel  v.  Noel  itself,  ultimately  resolves  itself 
party  entitled  to  the  portion  ought  to  come  into  a  simple  case  of  (.x)nstruciion  of  a  settle* 
upon  the  land  first,  and  to  resort  to  the  per'  ment  and  other  instruments  coupled  with  the 
aooal  estate  only  in  case  of  a  deficiency.  will,  under  which  it  was  plain  that  Lord 

(c)  Graves  v.  HickSy  6  Sim.  398.  Wentworth  clearly  meant  that  his  personal 
{d)  Bauet  v.  PerctDol,  Matlhemm  v.  Hard-     estate  should  never  be  liable  for  the  20,000/. 

tvidbe,  and  the  other  cases  cited  in  Cox's  note  which   had   upon  general   principles    been 

to  £Myn  ▼.  Evelyn^  2  P.  W.  665,  and  the  charged  upon  it  by  the  Court  of  Exchequer, 

case  iiaeir,  ib.  664.    Many  other  cases  have  12  Price,  328-30  ;  and  see  Earlof  Ilchester  v. 

been  decided  on  this  principle,  as  LeuM  v.  Lord  Carnarvon^  1  Beav.  222,  which  arose 

NamgU,  Amb.  151,  where  the  husband  had  on  a  question  as  to  the  liability  to  exonerate 

ooveoaoted  to  pay  a  sum  of  money  charged  a  mortgaged  estate;  and  the  late  case  of  Earl 

OD  cfae  wife's  estate  for  the  wife's  purposes ;  of  Clarendon  v.  Barham,  before  Vice  Chan- 

aod  see  the  cases  cited  in  Mr.  Belts  note  to  cellor  K.  Bruce,  1  Y.  &  Coll.  C.  C.  710-12, 

BUhngkurst  y.  WaOeer^  2  Bro.  608 ;  Tweddell  where  the  leading  cases  on  this  subject  are 

V.  TweddelL,  2  Bro.  101,  153,  which  is  the  observed  upon;  and  Butler  v.  Butkr^  5  Yes. 

loading  case  in  regard  to  the  purchase  of  an  537. 

estate  aubjectto  a  mortgage ;  Lord  Tanhtrvilk        (e)  Diet.  Lord  Hardwicke,  Partont  v.  Free^ 

V.  JPaavpttt,  1  Cox,  239,  where  the  doctrine  is  man,  Amb.  115,  case  of  purchase  of  the  equity 

extended  to  a  mortgage  made  by  the  heir  to  of  redemption  of  an  estate;  Lord  Thnriow, 

aecufe  the  ancestor's  debts;  SosMtv.Percba/,  Billinghurst  v.  Walker,  2  Bro.  608;  Earlof 

■  1  Cox,  268 ;  and  see  the  other  cases  cited  in  Oxford  v.  Rodney,  14  Yes.  424-5 ;  and  the 

the  note,  2  Brown,  p.  153 ;  Barham  v.  Lord  other  cases  cited  in  Lord  Henley's  note,  1 

Thanei,  3  Mylne  &  K.  607, 624 ;  Noel  v.  Noel,  Bro.  1 53 ;  SeoU  v.  Beeeher,  5  Mad.  96 ;  Earl  of 

Dom.  Proc.  12  Price,  303,  Lord  Redesdale;  Clarendon  v.  Barham,  1  Y.  &  Coll.  C.  C.  688; 

323,  Lord   Eldoo:  Lord  Eldon  instances  a  Barham  v.  Lord  Thanet,  3  My.  &  K.  623. 

case  of  a  mortgage  by  a  grandfather  called  in  That  the  rule  will  not  apply  where  the  debt 

by  the  nortgsgee  during  the  life  of  the  son,  has  constructively  become  his  own,  see  Lord 

and  the  son  in  oonsequenca  having  to  join  in  Clarendon  v.  Barhamj  ubi  $vp,  710-12 ;  Lord 

VOL,  n. — ^24 
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the  testator's  own  debt,  the  estate  must  bear  the  burthen,  though  the 
testator,  the  owner  of  the  equity  of  redemption,  has  charged  other  parts 
of  his  property  with  the  payment  of  all  his  debts(a). 

These  are  cases  of  Exemption  independently  of  any  act  or  expression 
of  intention  on  the  part  of  the  testator  rather  than  of  exoneration,  which 
implies  that  some  act  should  be  done  in  order  to  effect  it.  What  will 
amount  to  an  Exoneration  will  now  be  shortly  considered. 

Where  real  estate  is  actually  charged,  it  may  be  taken  as  a  general 
rule  that,  unless  there  are  words  to  alter  the  ordinary  course  of  admini- 
stration, the  real  estate  will  not  be  held  to  be  charged  primarily  or  pari 
passu  with  the  personalty  not  specifically  bequeathed,  but  will  only  be 
held  liable  in  case  of  necessity  in  its  usual  rank  and  order;  that  is,  after 
the  general  personal  estate  is  exhausted (6). 

It  is  incident  to  the  right  which  everyone  has  as  between  himself  and 
the  persons  claiming  under  him  to  dispose  of  his  property  as  he  pleases, 
that  he  should  be  at  liberty  to  alter  the  ordiaary  course  of  law,  and,  being 
master  of  both  funds,  to  throw  his  debts  and  legacies  or  either  of  them 
upon  the  real  estate  exclusively,  and  thus  to  exonerate  the  personal 
estate (c).  Not  that  a  man  can  take  from  creditors  their  right  of  resort- 
r*^371  ^^S}^^^^  personal  estate (<2),  but  he  *may  charge  and  appropriate 
■-  -I  which  fund  he  will  as  between  his  representatives  (e).  What  will 
amount  to  an  exoneration  is  a  question  of  intention  to  be  extracted  from 
the  wording  of  each  particular  will  (/) :  as  a  general  rule,  no  extrinsic 
evidence  can  be  admitted  to  ascertain  the  intention (^}. 

Ilchater  v.  Lord  Camarvofiy  1  Beavan,  222 ;  295,  and  see  CoIHm  t.  iZoMfis,  1  De  Gex  k 

Roper  on  Leg.  739, 743 ;  bat  see  Copt  v.  Cope,  Smale,  136,  138,  tupra. 

Gilb.  Lex  Pretoria,  315.  (c)  Lex  Praetor.  311;  and  seejAmbl.  37;  1 

(a)  See  Earl  of  lichttter  ▼.  Earl  of  Car-  Cox,  6 ;  2  Atk.  624. 

fiamm,  1  Beavan,  222;  and  HamiUon  v.  Wor-  (/)  LordThurlow,  1  Bio.  459;  a<q>taoa 

ley,  2  Ves.  J.  62,  4  Bro.  199,  Lord  Loiigh-  ▼•  Cohille,  Forrest.  208,  and  the  note  p.  210. 

borough ;  one  ground  there  was,  that  it  might  (g)    I«  "  supported  by  the  more  modera 

have  interfered  with  the  interests  of  the  other  authoriuee— see  the  note  to  I  Eden,  43  (ooo- 

creditors  firming  the  dictum  of  Lord  Holt,  cited  ia 

(A)  V.  int.  al.  Parhr  v.  Ifarchant,  1Y.&  ^  f~*^  '•  ^7^  *'"^'*''  ^<')T*" 

Coll.  C.  C.  304  ;  Tom*,  v.  Soch,  2  O^ll.  497:  *«  c.rcum.«nce.  of  the  legator   and  A« 

,.  •         *    .  -_  •  .  amount  of  his  personal  estate  or  of  bis  deba, 

these  are  very  important  cases  on  many  points  _  «^.  u-  .  u       •  *-.  ^    •  j  — .-      •     jJZT 

»  J      •.!.  .u      J    •  •  .    .'        r         .  cannot  be  taken  into  consideration  m  detw- 

connected  with  the  administration  of  assets  _.  .  _     u  .  •   .u    *  — .    >   •  .     -r  .i.- 

,.  .      ^.         r     -11  .•     I    I  mining  what  IS  the  testator  s  intention  on  this 

and  the  construction  of  wills,  particuary  as  _  .,•    .      r^^    kt -*u- *-.        o.    t 

to  Marshalling  Assets  and  M  to  what  will  ?»^J«5^J    ^^^    Northmgton,     Stephentm  r. 

to  Marshallmg  Asseu,  ana  as  to  ^nat  will  jj^f^     ^  Eden,  43,  44 ;  Lani  Inddnim  v. 

pass  by  the  words  "  ready  money,"  "  debts  i^       v     t^  j  *  r«      n     t  Tj   i^u 

^     »  fi        .1.    r  A       J  Frenik,  ubt  tup.  and  1  Cox,  9 ;   Lord  Eldon, 

^.   1  PK-  r^     5?«"  "^^  confirmed  on  ap-  ^^^  ^^^  ^  ^^^  ^^    ^  ^  ^^ 

peal,  1  Phillips,  356.  ^^  see  1  l>e  G.  &  Smale,  140;  JBAid^y, 


(c)  Ufrd  Inchquin  v.  frenrA,  before  Lord  WalUcourt,  1  Ball  &  B.  314;  though  Lord 
Hardwicke,  Ambl.  37,  and  Tht  Duke  of  ^n-  Hardwicke  appears  to  have  allowed  tbe  con. 
castor  v.  Mayer,  1  Bro.  459,  are  leading  cases  sideration  of  the  amount  of  the  debc  and  of 
on  tbe  subject  of  exoneration  of  personal  the  value  of  the  property  to  influence  him  in 
estate  from  debts  and  legacies,  on  which  we  one  important  case,  Bridgman  v.  Dtmm,  3  A*, 
are  about  to  enter.  The  cases  are  collected  201,  notwithstanding  his  declared  opinion  in 
in  Roper  on  Legacies,  i.  596,  et  teg,,  and  the  Indaquin  v.  French,  t^qtra:  and  see  Orag  v. 
general  principles  are  stated  and  the  leading  Minnetharpe,  3  Ves.  103,  before  Lord  Lough- 
oases  collected,  2  FonW.  286-9,  to  which  I  borough ;  and  in  Sti^klon  v.  CohnOt,  For. 
would  beg  to  refer.  208,  Lord  Talbot  was  willing  to  have  admit. 

(d)  It  has  already  been  mentioned  that  the  ted  it :  where  parol  evidence  may  be  reeeived 
nal  estate  also  is  now  liable  to  BlmpleK»n*  in  the  construction  of  a  will  has  been  noticed 
tract  debts,  by  3  &  4  Will.  IV.  c.  104,  amended  in  the  former  volume,  p.  556,  et  teij^  and  see 
by  2  &  3  Vict  a  69,  nftra^  vol  i  pp.  174,  the  cases  in  tbe  note,  1  £den,  39. 
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Originally,  express  words  were  necessary  in  order  to  exempt  the  per- 
sonal estate  (a),  and  almost  every  judge  has  lamented  that  that  rule  has 
not  been  adhered  to  (A).  But  in  Lord  Hardwicke's  time  the  rule  had 
been  relaxed,  in  conformity  with  the  general  rule  for  construing  wills 
according  to  the  intent  to  be  collected  from  the  whole  context  (c).  It 
need  not  be  by  express  words,  said  his  lordship,  where  without  them 
the  intention  of  the  testator  will  plainly  appear  (d) ;  and  it  makes  no 
difference  how  the  debts  are  charged  upon  the  estate,  whether  charged 
generally  or  with  directions  to  sell  out  and  out ;  there  are  instances  in 
both  these  ways  where  the  real  estate  has  been  taken  in  aid  of  the  per- 
sonal, and  where  the  personal  estate  has  been  held  to  be  exempt  (e). 

In  this,  as  in  every  case  where  it  is  left  to  the  judge  to  collect  the 
intention  from  the  whole  scope  and  context  of  the  will,  there  must 
necessarily  be  great  difficulty  in  any  attempt  to  define  what  expressions 
and  what  kinds  of  dispositions  as  affecting  the  real  and  personal  estate 
*shall  be  considered  as  amounting  to  an  exoneration  of  the  per-  r«qqo-i 
sonal  estate ;  however,  some  of  our  most  distinguished  judges,  *-  -' 
feeling  the  great  importance  of  fixing  the  rules  of  property,  have,  as  is 
before  mentioned,  made  the  attempt. 

Lord  Thurlow  thus  laid  down  the  rule :  "  Where  there  is  a  declara- 
tion plain,  that  shall  stand  in  lieu  of  express  words" — **  if  there  be  a 
declaration  plain,  or  manifestation  clear,  so  that  it  is  apparent  upon  the 
face  of  the  will  that  there  is  such  a  plain  intention,  the  rule  then  is,  not 
to  disappoint,  but  to  carry  such  intent  into  execution"  (/*). 

Sometimes  the  terms  ''irresistible  inference"  have  been  used,  in  re- 
spect of  which  Lord  Avanley  observed,  "  The  inference  must  be  such 
as  to  leave  no  doubt  upon  the  mind  of  the  judge  who  is  to  decide  it" — 
^*  it  must  be  irresistible  to  his  mind  (^),  it  need  not  be  such  that  no  man 
alive  can  doubt  it :  but  it  must  not  be  a  case  of  presumption,  for  then 
we  shall  get  into  that  miserable  way  of  explaining  it  by  evidence"  (A). 

**  Upon  looking,"  said  Lord  Eldon,  ''  through  the  several  cases  which 
have  been  decided  during  more  than  a  century  past,  I  think  I  should 
have  been  authorized  to  say  at  the  commencement  of  it,  that,  if  such  a 

(a)  Lord  Cowper  so  states  the  rule,  Dol-  Mr.  Jarman,  it  is  to  be  observed,  considers 

man  v.  Smitk,  Prec.  Ch.  458;  Gilbert,  £q.  R.  that  Sir  W.  Grant's  decision  in  Hancock  v. 

1S9;  bat  jet  he  decided  that  case  on  the  con-  Jibbey  was  inconsistent  with  the  principle  of 

stmction  of  the  whole  will,  which  he  oon-  the  decision  in  the  last-cited  case,  so  far  as 

sidered  not  to  aflbrd  evidence  of  an  intention  regards  a  charge  of  particular  debts ;  v.  ibid. 

to   exempt;    and  see  Fereya   y.   JRoberUorit  p.  595. 

Banb.  301, 1  Bro.  462.  (/)  Duke  of  Jncatter  v.  Mayer,  1  Bro.462. 

(6)  Y,int.al.  11  Ves.  186,  Sir  W.  Grant  The  Vice  Chancellor  Wigram,  adverting  to 

(c)    Greene  v.  Greene,  4  Mad.  148.  this  and  the  preceding  passages,  says,  where 

(</}  Dawee   v.   Scott,  5   Russ.    34,   is  one  the  court,  by  what  is  called  implication,  as 

amongst  many  instances  that  might  be  cited ;  distinguished  from  express  giil,  gives  property 

see  Jarm.  on  Wills,  587,  et  uq.  to  a  claimant,  it  does  not  by  so  doing  contra- 

(«)    Lord   Hardwicke,   Ambl.  38;     Lord  vene  the  rule,  that  an  unequivocal  intention 

Tliurlow,  Inehiquin  v.  French,  1  Cox,  5 ;  Tait  to  give  must  be  found  in  the   instrument ; 

▼.    Ijord  NorthuidCy  4  Yes.  816  ;  Haneox  ▼.  BlackUno  v.  Lawe,  2  Hare  50. 
AblKy,  Sir  W.  Grant,  11  Ves.  186;  2  Jarman        (g)  Brummd  v.  Proihero,  3  Ves.  J.  112. 
on  Wills,  565;  Noel  v.  Henky,  7  Price,  264.         (A)    Ibid.     Lord   Eldon   observed  that   it 

Whether  the  direction  is  to  sell  to  pay  parti-  ^  seems  strange  to  lay  down  as  a  rule  that 

eular  debts,  or  a  charge ;  and  whether  it  is  to  express  words  shall  not  be  required,  but  yet 

he  sold  out  and  out  for  the  payment  of  debts,  there  must  be  expressions  tantamount  to  ex* 

or  in  aid,  it  seems  to  be  the  same  thing ;  Lord  press  words  ;*'  1  Meriv.  220. 
C.  B.  7  Price,  264  ;  and  see  2  Jarman,  565. 
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rule  were  laid  down  (viz.  that  the  intent  to  exempt  the  personal  estate 
must  be  manifested  in  such  a  manner  as  that  persons  out  of  court  on 
reading  the  will  could  not  fail  to  agree  that  such  was  the  intention),  there 
could  never,  in  all  human  probability,  be  any  decision  upon  a  will  fur- 
nishing a  solution  of  the  question  ;  and  now,  at  the  close  of  it,  I  think  I 
should  have  been  authorized  to  say  that  which  was  then  probable  wonld 
be  the  case ;  for  on  a  comparison  of  all  the  cases  which  have  arisen  it  is 
scarcely  possible  to  find  any  two  in  which  the  court  altogether  agrees 
with  itself,  there  being  scarcely  a  single  circumstance  that  is  considered 
in  one  case  as  a  ground  of  inference  in  favor  of  the  intention,  but  it  is 
considered  in  other  cases  as  against  the  same  inference  (a) ;  and  I  can 
find  no  rule  deducible  from  all  that  has  been  said  on  the  subject  bat 
this  (which  appears  to  be  a  rule  supported  by  all  *the  cases  taken 
together),  namely,  that  since  it  has  been  laid  down  that  express 
words  are  not  necessary  to  exempt  the  personal  estate,  there  must  be  on 
the  will  that  which  is  sometimes  denominated  '  evident  demonstration,' 
sometimes  'plain  intention,'  and  'necessary  implication,'  to  operate 
that  exemption  :  this  much  can  be  collected  from  the  cases.  But  when 
it  is  further  inquired  as  to  what  it  is  that  constitutes  this  evident  demon- 
stration, plain  intention,  or  necessary  implication,  it  appears  to  me  that 
Lord  Alvanley  is  right  when  he  says,  '  You  are  not  to  rest  on  conjec- 
ture, but  the  mind  of  the  judge  must  be  convinced  that  he  is  deciding 
according  to  what  the  testator  intended.'  I  take  it  that  this  is  whi^ 
will  be  found  to  be  the  result  of  all  the  cases,  that  the  judge  is  in  every 
instance  to  look  at  the  whole  of  the  will  together,  and  then  ask  himself 
whether  he  is  convinced  that  it  was  the  testator's  intention  to  exempt 
the  personal  estate"  (6). 

The  question,  then,  in  each  particular  case,  resolves  itself  into  this: 
Does  there  appear,  upon  the  whole  testamentary  disposition  taken  together, 
an  intention  on  the  part  of  the  testator  so  expressed  as  to  convince  a 
judicial  mind  that  it  was  meant  not  merely  to  charge  the  real  estate,  but 
so  to  charge  it  as  to  exempt  the  personal  estate ;  for  it  is  not  upon  an  in* 
tention  to  charge  the  real,  but  an  expressed  intention  also  to  discharge 
the  personal  estate,  that  the  question  is  to  be  decided,  and  every  testator 
must  be  presumed  to  have  been  cognizant  of  the  law  (c). 

The  general  expressions  above  adverted  to,  leave  the  question  much  at 
large,  but  some  definite  rules  for  their  application  may  be  collected  from 
the  decisions  both  as  regards  what  will  not  as  well  as  what  will  be  con- 
sidered as  operating  by  implication  as  an  exoneration  of  the  personal 
estate  from  the  payment  of  debts  and  legacies. 

(a)  Lord  Eldon  illustrates  this  position,  1  before  referred  to,  where  the  leading  cases 

Meriv.  221-4,  which  is  perhaps  a  little  too  on  the  subject  are  adverted  to  by  ihe  Vice- 

stronfi:;  but  there  are  many  instances  where  Chancellor.     The  principal  cases  in  favor  <^ 

some  judges  have   considered  a   particular  the  heir  and  againrtt  exoneration,  are  enume- 

circumstance  as  expressive  of  an  intention  rated  by  the  Vice-chancellor,  p.  139,  and  bis 

to  exempt,  which  other  judges  have  wholly  own  decision,  ibid,  page  142,  must  be  added 

disregarded  ;  the  funeral  expenses  as  well  as  to  the  list 

debts  and  legacies  being  charged  on  the  real         (c)     Lord     Eldon,    Booth  ▼.   Blund^  1 

estate  is  one;  6  Ves.  570.  Meriv,  230;  Dolman  y.  Smithy  Gilb.  £q.  R* 

(6)  Bootle  V.  BlundtU,  1  Meriy.  220;  and  129;  S.  C.  Prec.  Ch.  456;  Bickkam  y.  CnUi- 

see  Coin*  y.  Robins,  before  Vice  Chancellor  well,  3  My.  &  Cr.  772;  1  De  G.  &  Smale, 

K.  Bruce,  xi.  JuriBt,  and  1  De  6.  &  Smale,  141. 
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It  is  well  established  that  if  the  testator  merely  directs  that  his  debts 
and  legacies  shall  be  a  charge  on  his  real  estate,  or  if  he  in  any  other 
manner  simply  devotes  his  real  estate  to  the  payment  of  his  debts  and 
legacies,  that  is  not  considered  as  an  indication  of  an  intention  to  ex- 
onerate the  personal  estate  ;  it  therefore  still  remains  primarily  liable,  and 
the  real  estate  is  only  to  be  applied  in  aid  of  the  *personalty(a).  r^oAm 
The  most  anxious  provision  for  payment  of  debts  out  of  real  ^  ^ 
estate^  coupled  with  specific  directions  as  to  how  the  specialty  debts  are 
to  be  borne  by  the  several  devisees  who  are  to  take  the  estate  in  succes- 
sion, which  may  only  have  been  given  on  the  supposition  that  such  debts 
must  fall  on  the  real  estate,  though  amounting  to  some  indication  of  in- 
tention, will  not  of  themselves  be  sufficient  to  exempt  the  personal 
estate  (A).  Nor  is  a  mere  gift  of  the  personal  estate  to  a  stranger,  coupled 
with  a  charge  of  debts  and  legacies  on  the  real  estate  sufficient  (c),  par- 
ticularly if  the  gift  be  to  the  executor  (d). 

Where  real  estate  is  subjected  to  the  payment  of  debts  and  legacies, 
and  the  personal  estate  is  expressly  subjected  to  certain  legacies,  to  which 
it  would  of  course  have  been  liable,  that  is  not  considered  as  sufficient  to 
show  an  intention  to  throw  the  debts  exclusively  on  the  personal  estate ; 
the  testator  might  have  meant  only  to  distinguish  those  legacies  from  other 
legacies  that  were  to  be  paid  out  of  the  personal  estate  (e). 

Mere  words  of  recognition  of  a  debt  accompanied  by  a  charge  will  not 
make  the  particular  estate  charged  the  primary  fund  as  between  this  and 
the  other  real  estates;  but  if  a  person  actively  charges  a  particular  estate 
with  a  particular  debt  it  wil^y*). 

In  many  of  the  cases  (^)  very  considerable  stress  has  been  laid  on  the 
circumstance  of  the  persons  who  were  appointed  executors  being  the 
same  to  whom  the  real  estate  had  been  before  devised  as  trustees;  in  other 
cases  this  circumstance  is  considered  as  less  material ;  but  the  degree  of 
weight,  said  Lord  Eldon,  to  which  it  is  entitled,  depends  upon  the  whole 
will  taken  together,  and  if  a  distinction  is  to  be  found  from  the  beginning 
to  the  end  of  the  will  between  what  they  are  called  upon  to  do  in  the 
character  of  executors  and  what  as  trustees,  and  if  they  are  directed  as 
trustees  to  do  that  which  is  properly  the  duty  of  executors,  this  is  a  cir- 
cumstance which  deserves  also  to  be  attended  to  in  determining  what  as 
the  general  intention  of  the  testator(A):  though,  generally  speaking,  this 
circumstance  is  an  argument  against  the  ^intention  to  exempt,  r^o^ii 
it  may  J  under  peculiar  circumstances^  be  an  argument  in  favor  ^  ^ 
of  that  intention  (t). 

(a)  Booile  v.  Bhmddit  I  Meriv.  220 ;  Lam^  first  instance  give  a  definitive  opinion  (though 

pbier  v.  Detpard,  2  Dr.  &  W.  63.  not  expressing  any  doubt).     The    marginal 

(6)   Watson  V.  Bridcuxiod,  9  Yes.  454 ;  TaU  note  says  in  txoneraiiim  of  his  pefmnalty  and 

T.  Lord  Narthimtk,  4  Yes.  816.  other  estates,  but  this  was  not  contended  in 

{e)  Lord  ThurXow^  AnctuUr  v.  Maytr^  1  the  argument  (see  p.  430),  nor  is  it  warranted 

Bro.  459,  461 ;  AtdndgB  v.  WaUacowrt^  1  Ball,  by  the  judgment,  as  I  read  ihem :  the  charge 

&  B.  316;  but  v.  infra,  p.  341.  of  200/.  stood  on  a  difierent  footing  to  the 

(d)  Lex  Pretoria,  313  ;  tn/.  p.  342.  mortgage  debt  in  this  respect. 

(<)  Sir  W.  Grant,  Brydges  v.  PhaUipi,  6  (g)  As  in  AnccMer  v.  Mayer,  1  Bro.  461 ; 

Ves.  571;  and  flee  2  Jarm.  on  WiUs,  572,  I  Meriv.  228-9. 

£f  mq.  (h)  Lord  Eldon,  1  Meriv.  227,  and  see  231. 

(/)  EiDttnM  V.  Cbcfarofrt,  1  Coll.  431.    The  (i*)  Ibid.  232,  et  v.  234-5.    As  to  the  effect 

Vice  Chancellor  considering  that  there  were  of  a  direction  that  the  executor,  to  whom  pro- 

fio  man/  caws  on  the  subject  did  not  in  the  perty  is  specifically  given,  shall  pay  all  the 


341      Exoneration  from  the  Mode  in  which  Real  Estate  is  given. 

Where  a  testator  has  devoted  a  part  of  his  real  estates  to  the  payment 
of  his  debts  and  annuities  and  legacies,  and  also  of  the  costs  of  his  trust- 
ees and  executors,  both  as  trustees  and  executors,  this  also  is  a  circum- 
stance on  \i*hich  great  stress  has  been  laid,  as  evidencing  an  intention  to 
exonerate  the  personal  estate,  the  real  estate  being  thus  made  liable  to 
the  payment  of  such  expenses  as  exclusively  regard  the  administration 
of  the  personal  estate,  such  as  the  costs  of  probate  and  other  costs  sus- 
tained in  the  execution  of  the  will  (a);  but  this  of  itself  does  not  neces- 
sarily imply  more  than  that  the  real  estate  shall  make  good  the  deficiency 
of  the  personal  estate  for  these  purposes  (6). 

If  the  personal  estate  as  a  whole  and  not  as  a  residue (c)  is  given  (d) 
in  the  nature  of  a  specific  bequest,  and  another  fund  is  supplied  for  the 
payment  of  the  debts  and  legacies  («)  and  funeral  and  testamentary 
charges^/),  or  if  the  testator  has  by  express  words  or  any  other  declara- 
tion in  his  will  shown  an  intention  to  preserve  the  personal  estate  entire 
for  any  given  purpose  whatever,  that  will  be  suflBcient  to  exempt  the  per- 
sonal estate (^):  but,  generally  speaking,  if  the  individual  to  whom  the 
r*^21  P^*^^^^  estate  is  given  is  the  executor,  it  will  not  amount  *toaD 
'-  ^  exoneration,  as  he  will  be  held,  in  that  case,  to  take  it  as  ezeco- 
tor,  subject  to  the  claims  of  those  who  are  entitled  by  law  to  have  those 
claims  satisfied  as  against  the  executor  (A). 

The  intention  to  exempt  or  to  exonerate  the  personal  estate  may  be 
found  not  merely  in  the  mode  in  which  the  personal  estate  is  given,  but 
also  in  the  mode  in  which  the  real  estate  is  given  (t) ;  as  where  an  estate 
is  devised  to  a  devisee,  he  paying  the  incumbrances  affecting  it.     Where 

debts  and  legacies,  and  the  order  in  which  from  the  will ;  see  Htukwood  t.  Popt^  3  P. 

they  are  to  be  paid:  see  HenvtU  v.  WkUakerj  W.  325:  Lord  Talbot,  however,  appears  to 

3  Russ.  343  (10  Sim.  399),  and  the  other  have  imported  into  this  case,  and  to  bs^s 

cases  cited  there,  and  in  Dooer  v.  Gregory,  10  founded  his  judgment,  in  part,  on  the  Act  ibst 

Sim.  394,  et  v.  ibitL  399,  400,  and  Cross  v.  the  legatee  was  an  infant.    The  cases  in  the 

JSTcfuitfigton,  15  Law  J^  N.  S.  p.  167,  M  R.,  3d  vol  of  Peere  Williams'  Reports,  as  is  do> 

tt  V.  supra.  tioed  more  particularly  hereaAer,  are  poatfau- 

(a)  Lord    Eldon,   Booth    v.    Blundett^    1  mous,  and  are  not  of  equal  authoiity  widk 

Meriv.  239.    In  that  case,  Lord  Eldon,  after  those  in  the  1st  and  2d  volumes, 
an  elaborate  review  of  the  authorities,  and        (jg)  Lord  Thurlow,  1  Bro.  466.    But  Lord 

a  minute  examination  of  the  words  of  the  Hardwickeand  Lord  Thurlow  considered  tfast 

will  and  codicil,  in  reference  to  the  previous  Adam$  v.  Mmrick,  Eq.  Ca.  Ab.  271 — where  in 

authorities  (which  case  the  student  will  do  fevor  of  the  widow,  to  whom  the  persoosl 

well  to  read  with  attention),  pronounced  that  estate  was  given,  a  forced  oonstructkn  was 

the  personal  estate  was  exonerated.  given  to  the  words  "  do  and  shall,*'  so  as  ta 

(6)  Mr.  Jarman,  after  an  examination  of  preserve  it  for  the  widow — was  a  weak  cas^ 

the  cases  on  this  subject,  comes  to  the  con-  and  not  be  Ibliowed,  1  Bra  465.    "  There 

elusion  that  no  case,  which  rests  on  the  simple  were  two  oases  before  Sir  John  Leach,  OfW 

circumstance  of  the  funeral  and  testamentary  v.  (rrccns,  4  Mad.  148,  and  Miekdl  v.  Jtfie^ 

expenses  and  other  charges  which  belong  to  5  Mad.  69,  which  went  far  to  establish  this, 

the  personalty  only  being  charged  on  the  real  that  where  there  first  appears  an  inieDtioQ 

estate  as  exempting  the  personal  estate,  can  to  give  the  whole  persorml  estate,  and  tbea 

now  be  depended  upon.    On  Wills,  ii.  56S-  a  real  estate  is  charged  with  the  debts,  the 

571,  and  see  2  Fonbl.  287.  legatee  will  take  the  personal  estate  exooe* 

SSee  2  Jarm,  on  Wills,  586.  rated;"  Sir  E.  SuRden,  L.  C,  Lampiur  t. 

)  To  a  stranger,  Lex  Praetor.  314 ;  and  Ikquard,  2  Dr.  &  W.  63. 
see  Dobnan  v.  Snnth,  Gilb.  Eq.  R.  128 ;  Lex        (A)  Stephevmrn  v.  HeaihcoU,  cited  1  Merir. 

Pr»L  314.  227  J  French  v.  ChtdiaUr,  2  Vern.  569;  and 

(f)  Lord  Thurlow,  Indiiquin  v.  French^  1  Lord  Thurlow's  and  Lord  Eldon's  observa- 

Cox,  5;  and  see  Bturton  v.  Knotdton,  3  Yes.  tions,  1  Meriv.  226-7;  Lex  Prsetoria,  3I3| 

111.  n^nra. 

(/)  2  Jarman,  586.    But  the  intention  is        (i)  Hancox  T.  ^66^,  11  Yea.  186w 
•till  to  be  looked  to,  if  it  can  be  collected 
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ihe  testator  directs  a  portion  of  the  proceeds  to  arise  from  the  sale  of  his 
real  estate  to  be  applied  in  discbarge  of  a  particular  debt  and  gives  the 
remainder  to  some  one  else,  the  devisee  of  the  residue  of  the  proceeds 
cannot  call  for  payment  of  the  debt  out  of  the  personal  estate :  indeed, 
it  may  be  stated  as  a  general  rule,  that  in  all  cases  where  the  will  is  so 
constructed  as  that  nothing  is  given  to  the  devisee  but  what  shall  remain 
after  payment  of  debts,  the  devisee,  under  the  ordinary  rules  of  construc- 
tion, will  take  subject  to  the  payment  of  the  debts,  for  that  is  all  that  is 
given  to  him  (a). 

Legacies  stand  on  a  different  footing  from  debts ;  they  are  created  by 
the  will  {b) ;  and  although  the  personal  estate  is  the  primary  fund  for  the 
payment  of  legacies  generally,  as  well  as  of  debts,  particular  legacies 
may  be  so  provided  for  as  to  be  a  charge  upon  the  real  estate  exclusively. 
Thus,  where  nothing  is  given  to  the  legatee  but  a  sum  to  be  raised  out 
of  the  real  estate,  or  if  a  portion  of  the  real  estate  or  its  produce  is  se- 
vered from  the  estate,  and  it  is  directed  that  it  shall  be  the  fund  for  the 
payment  of  the  legacies,  the  personal  estate  cannot  be  made  to  bear  the 
burthen,  the  legatees  are  devisees  pro  tanto  (c).  It  has  been  held  that 
the  real  estate  may  also  be  so  appropriated  to  the  payment  of  a  particular 
debt  as  to  show  a  clear  intention  that  it  shall  not  be  a  burthen  upon  any 
other  fund,  though  an  intention  to  exonerate  the  personal  estate  is  not  in 
any  other  way  expressed  (</) ;  and  if  in  such  a  case  the  personal  estate 
should  be  given  expressly  subject  to  debts,  though  this  will  create  a  con- 
siderable difficulty,  yet  if  on  the  context  the  particular  debt  is  clearly 
intended  to  be  charged  on  the  real  estate  only,  Sir  W.  Grant  thought  that 
such  a  provision  might  *be  construed  to  extend  to  such  debts  only  r^q^oi 
as  had  not  been  before  provided  for  (e).  ^        ■' 

But  it  is  not  often  that  the  decision  upon  one  will  can  serve  as  a  pre- 
cedent for  the  decision  on  another,  or  even  as  a  guide,  excepting  as  it 
may  recognize  the  general  rules  applicable  to  such  cases  {/) ;  and  these 
I  hare  endeavored  to  extract  in  the  preceding  cases.  The  cases  have 
been  particularly  examined  by  Mr.  Roper,  "On  Legacies''  (g)^  and  by 
Mr.  Jarman,  "On  Wills"  (A),  to  which  learned  works  I  would  refer  the 
reader  for  the  qualifications  of  the  general  rules  above  adverted  to,  and 
for  the  doctrine  generally. 

It  may  here  be  observed,  that  if  a  particular  portion  of  the  personal 
estate  be  bequeathed  subject  to  the  payment  of  debts  and  legacies,  as 
between  the  legatees,  the  residuary  personal  estate  is  exonerated,  if  there 
be  a  residuary  bequest;  but  not  where  there  is  no  gift  of  the  residue  (t); 

(a)  Hali  v.  Cox,  3  Bro.  322 ;  Haneox  v.  case,  nipro,  p.  337,  and  2  Jarman  on  Wills, 
J^y  11  Yes.  187-8,  190;  Ibbetaon  v.  Ibbet-    597-8. 


12  Sim.  206;  Loekhart  v.  Hardy,  x.  Jur.         (e)  11  Yes.  189,  Sir  W.  Grant;  but  sea 
728 ;  9  Beav.  372,  inf,  p.  346 ;  Wytkt  v.  Hen-     Wylhe  v.  Hermiker,  ubi  tupra. 


%  2  My.  &  Cr.  was  decided  upon  the  spe-  (/)  See  Lord  Eldon's  observations,  1  Mer. 

cial  terms  of  the  gift  of  the  personal  estate;  224. 

see  p.  644;  and  see  2  Jarman,  593-4.  (g)  By  White,  chap.  xii.  §  3,  see  the  Sum- 

(6)  See  2  Dr.  &  W.  63,  L.  C.  Sugden.  mary,  p.  709. 

(c)   Wilaim  v.  Lord  Bath,  cited  4  Yes.  82 ;  (A)  Yol.  ii.  p.  564,  et  ug, 

Banoox  r.  Abbey,  11  Yes.  185;  Lamphier  v.  (i)  Hewett  v.  Snare,  1  De  G.  &  Sm.  333; 

De^Murd,  2  Dm.  &  W.  64.  PkiUip$  v.  Eattwood,  Lloyd  &  G.  temp,  Sugd. 

(</)  Sir  W.  Grant,  Haneox  y.  Mbey,  11  270-1,294.    In  the  note  to  this  case,  the  au- 

Yes.  186-7 ;  ba^  see,  as  to  the  authority  of  this  thorities  on  the  subject  of  ezoueiation  are  col* 
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and  that  as  between  specific  and  pecuniary  legatees,  if  there  is  a  defi- 
ciency of  the  personal  estate  to  satisfy  all  the  legacies  the  loss  is,  as 
between  them,  to  fall  wholly  on  the  pecuniary  legatees ;  the  law,  as  be- 
fore remarked,  considering  a  testator,  when  giving  specific  and  pecu- 
niary legacies,  as  saying  by  the  very  act  (unless  he  declares  himself,  in 
effect,  not  to  mean  so  to  say)  that  if  there  is  a  deficiency,  the  loss  shall 
be  borne  by  the  general  legatees,  and  as  a  specific  personal  legatee  ^all 
not  contribute  towards  a  pecuniary  legacy,  much  less  shall  a  specific 
devisee  of  land  (a).  Neither  the  heir  nor  devisee  can  claim  to  have 
the  real  estate  exonerated  either  against  a  specific  or  a  pecuniary  lega- 
tee (6). 

It  is  to  be  observed  that  the  exemption  of  the  personalty  in  favor  of 
legatees  does  not  necessarily  extend  to  the  next  of  kin  in  the  event  of 
the  failure  of  the  bequest  of  the  personalty  by  lapse  or  otherwise  (c); 
*for  where  the  testator  bequeaths  his  personal  estate  in  such 
manner  as  to  exonerate  it,  in  the  hands  of  the  legatee,  from  the 
payment  of  debts  or  legacies  or  both,  it  is  presumed  that  such  exonera- 
tion is  only  meant  to  be  in  favor  of  the  person  to  whom  the  personal 
estate  is  given ;  if,  therefore,  such  person  should  die  before  the  testator, 
so  that  he  cannot  take  the  benefit  of  the  bequest  to  him,  and  the  per- 
sonal estate,  therefore,  goes  to  the  next  of  kin  of  the  testator,  they  cannot 
take  the  benefit  of  the  exoneration  {d). 

Where  the  personal  estate  is  given  to  a  legatee,  the  widow,  for  instance, 
in  consideration  of  the  legatee  giving  up  certain  securities  which  the 
testator  has  entered  into,  the  personal  estate  so  given  will  be  held  to  be 
exonerated  from  the  payment  of  debts  (e). 

Where  an  estate  is  limited  to  trustees  for  payment  of  debts  and  lega- 
cies, or  either,  if  the  amount  is  once  properly  raised,  although  the  trustees 
may  waste  or  misapply  the  money  so  raised,  neither  creditors  nor  legatees 
can  require  that  the  amount  shall  be  again  raised  out  of  the  estate  {/)• 
Although  all  the  real  estates  of  a  deceased  are  now  {g)  rendered  liable 
for  his  debts  generally,  the  creditors  have  no  charge  on  the  land,  so  that 
they  cannot  follow  it,  their  remedy  is  merely  personal  (A). 

It  may  be  well  here  to  consider  a  description  of  Exoneration  of  a  dif- 

lected,  p.  295;  Choat  v.  YttUtt,  1  Jac.  &  W.  gif>  of  the  personal  estate,  and  wliere  the 

102,  the  Lord  Chancellor  observed  that  in  devisee  is  in  all  events  to  take  nrm  ontre;  2 
Holford  V.  Woody  4  Ves.  76,  in  which  the  de-  Jarrn.  p.  593  ;  el  v.  infrOy  pp.  346-7,  addi- 
oision  was  the  other  way«  there  was  no  gift  tional  note. 

of  the  residue ;  Gray  v.  Minnethorp,  3  Ves.         (d)   Waring  v.  Ward,  5  Vea.  670 ;  Nod  v. 

103,  2  Fonbl.  287;  and  see  2  Jarman,  p.  Lord  Henley,  7  Price,  241,  259;  Roper  on 
598.  Legacies,  745. 

(a)  Lord  Macclesfield,  Cliflon  v.  Biirf,  1  (e)  Blount   v.   Hipkim,  7  Simons,  p.  43 ; 

P.  W.  679,  680  (2  Coll.  605V     The  point  Waring  t.  Ward,  5  Ves.  670 :  see  2  FonW. 

decided  was,  reversing  Lord  Harcourt*s  de-  287-8. 

cree,  that  a  pecuniary  legatee  shall  not  stand  (/)  jfnon.,  I  Salk.   153,  in   Dom.    Proc.; 

in  the  place  of  specialty  creditors  who  have  Omerod  v.  Hardman,  5  Ves.  736 ;    and  see 

exhausted  the  perssonnl  estate  as  against  real  Carter  r.  Bamardisiony  I  P.  W.   518,  519; 

estate  specifically  devised.  Oldfield  v.  Oldfleld.  I  Vem.  336 ;  Harriton  v. 

(6)  HamUlon  v.  Worley,  2  Ves.  J.  65.  Cage,  2  Vernon,  85;  2  Ves.  603;   Juxon  v. 

(c)  Lijrd  Thurlow,  Hak  v.    Cox,   3  Bro.  Brian,  Prec.  Ch.  143 ;  HtUchinaon  v.  Masta- 

324,  and  Lord  Hon  ley's  note;  Noel  v.  Lord  rtene,  2  Ball.  &  B.  49,  m/.  p.  381. 

Henley,  7  Price,  258;    2  Jarman  on  Wills,  (/?)  3  &  4  Will.  IV.  c.  104,  wpra,  vol.  i 

592.     See  the  distinction  between  the  case  pp.  174,  295. 

where  the  exemption  fails  together  with  the  (A)  V.  tfi/ro,  p.  S87. 
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ferent  nature.  It  iM)t  unfrequently  happens  tbat  a  person  who  takes  an 
estate  subject  to  a  charge,  pays  off  the  charge,  and  in  such  case,  in  the 
absence  of  an  express  declaration  on  the  subject,  a  question  may  arise 
ivhether  the  estate  is  to  be  considered  as  exonerated,  or  whether  the 
charge  is  to  be  kept  up  for  the  benefit  of  the  person  who  has  paid  off 
the  charge :  the  following  cases  will  exhibit  the  leading  doctrines  on  this 
subject. 

A  tenant  for  life  paying  off  a  charge  upon  the  estate  (a),  in  the  same 
transaction  merging  the  security  by  taking  an  assignment  connecting  it 
\rith  the  legal  estate  of  inheritance,  primd  faciei  puts  an  end  to  the 
charge,  for  he  does  an  act  indicative  of  such  intention ;  but  something 
is  required  to  be  done  by  a  tenant  for  life  to  manifest  an  intention  to  ex- 
onerate the  inheritance ;  a  simple  payment  of  the  charge,  *with*  r«q^ei 
oat  more,  wUl  not  extinguish  the  right  of  the  tenant  for  life  to  *-  ^ 
have  the  charge  raised  out  of  the  estate:  he  has  no  obligation  or  duty  to 
make  a  declaration,  or  to  do  any  act  demonstrating  his  intention  for 
that  purpose:  the  burthen  of  proof  is  upon  those  who  allege  that  in  pay- 
ing off  the  charge  he  intended  to  exonerate  the  estate  (6);  but  it  is  wholly 
a  question  of  intention,  and  evidence  may  be  adduced  to  show  the  con- 
trary conclusion  to  be  true;  such  evidence  only  shows  the  character  in 
which  the  act  done  is  to  be  received  (c). 

If  an  adult  tenant  in  tail  in  possession  (d)  or  a  tenant  in  fee-simple 
pays  off  a  charge,  that  payment  is  presumed  primd  Jade  to  be  made  in 
favor  of  the  estate,  and  it  is  the  same  whether  he  takes  an  assignment 
or  not  (e) ;  and  though  there  has  been  some  conflict  of  opinion  on  this 
subject,  it  may  now  be  considered  that  the  rule  of  the  court  is  settled, 
that  there  is  no  difference  in  the  operation  of  the  rule  between  a  charge 
merely  equitable  and  one  that  is  supported  by  an  outstanding  legal  es- 
tate (/).  Where  a  person  executes  deeds  under  an  erroneous  impression 
as  to  his  liability,  of  course,  those  deeds  cannot  be  treated  as  evidence 
of  an  intention  to  exonerate ;  as  where  a  person,  tenant  for  life,  under 

(a)  v.  tupra,  p.  308,  d  infra.  (e)  Lord  Eldon,  St.  Pamt  ▼.  Visct.  Dudley 

(b)  Lord  Langdale,  7  Beav.  232,  and  the  and  Ward,  Id  Yes.  172,  and  Ware  y.  PoUdO, 
caaes  in  the  next  note.  As  to  what  are  the  11  Yes.  278;  -where  his  lordship  says  the 
liabilities  of  the  tenant  for  life,  in  respect  of  rule  does  not  apply  in  the  cnse  of  infancy ; 
iacnrobranees,  v.  int.  al.  2  Atk.  463;  3  Atk.  Jonea  v.  MorgaHy  I  Bro.  206,218 ;  1  Ball  &B. 
201 ;  1  Yes.  93 ;  2  Bro.  138-9 ;  and  5  Yes.  140,  and  Turn.  &  R.  183 ;  Earl  of  Buekmg" 
107;  et  infra,  chap,  on  Mortgagee.  ham  t.  Hobart,  3  SwansL  186,  199.    (See  Sir 

(e)  Lord  Langdale,  ^urre// y.  Earlof  Eg;re'  A.  Hart^s  observations  on  this  case  in  regard 

ffloitf,  7  Beav.  226-7,  in  which  all  the  princi-  to   the   illustration   given   by  Lord   Eldon.) 

pal  authorities  were  cited ;    AetUy  v.  MUlee  Drvnkwaler  v.  Combe,  2  Sim.  &  S.  345,  is  a 

(Sir  A.  Hart),  1  Sim.  326,  327.    The  Yice-  case  of  a  person  whose  estate  was  defeasible 

Chancellor  said  the  court  was  to  act  upon  the  by  executory  devise;  WigseU  v.   WiguU,  2' 

intention  of  Mr.  Milles,  and  was  therefore  Sim.  &  S.  364,  is  a  case  where  tenant  in  tail 

bound  to  hear  all  the  evidence  that  could  be  in  remainder  paid  off  an  incumbrance  and 

iSurly  given  on  the  subject, and  he  decided  on  took  an  assignment  of  the  security  during  the 

the  evidence,  ib.  346 ;  there  the  charge  was  life  of  the  tenant  for  life,  and  afttrwarde  be- 

BDbsisting  at  law,  p.  341 ;  Earl  of  Btieking-  came  entitled  in  possession ;  he  declared  no 

komtkire  r.  Hobart,  3  Swanst  186, 199,  Lord  intention  one  way  or  the  other,  ib.  369:  in 

£ldon :  tt  ▼.  Trevor  v.  SVawt,  2  My.  &  K.  both  cases,  the  charges  were  held  to  be  sub- 

678.  sisting.    Sir  A.  Hart  considered  both  these 

(d)  As  to  whom  there  was  formerly  a  con-  cases  to  be  excqpiioni  to  the  general  rule,  1 

ffict  of  opinion,  see  D.  of  Chandot  v.  Talbot,  Sim.  349. 

2  P.  W.  601,  604;   Chester  v.  Wdke,  Ambl.        (/)    Sir  A.  Hart,  Jttky  v.  MiUtty  1  Sim. 

246.  344. 
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the  understanding  that  he  was  personally  liable  as  residuary  legatee  to 
pay  portions  which  in  fact  were  exclusively  or  at  least  primarily  charge- 
able on  the  real  estate,  paid  the  portions,  and  obtained  releases,  and 
executed  deeds  in  conformity  with  such  supposed  liability,  it  was  held 
no  presumption  could  arise  from  acts  so  done  that  there  was  an  intention 
to  exonerate  the  real  estate  (/). 

r*3461  *'^  ^^  ^^^^  ^^^^^  ^^  ^  person  becoming  entitled  to  an  estate 
*-  ^  subject  to  a  charge  for  his  own  benefit,  may,  if  he  chooses,  at 
once  take  the  estate  and  keep  up  the  charge.  Upon  this  subject  a  court 
of  equity  is  not  guided  by  the  rules  of  law.  It  will  sometimes  hold  a 
charge  to  be  extinguished  where  it  would  subsist  at  law,  and  sometimes 
preserve  it  where  at  law  it  would  be  merged.  The  question  is  upon 
the  intention,  actual  or  presumed,  of  the  person  in  whom  the  interests 
are  united.  In  most  instances  it  is,  with  reference  to  the  party  himseli^ 
of  no  sort  of  use  to  have  a  charge  on  his  own  estate,  and  where  that  is 
the  case  it  will  be  held  to  sink,  unless  something  shall  have  been  done 
by  him  to  keep  it  on  foot  (a).  These  presumptions  may  be  rebutted  by 
evidence  (&}. 

(a)  BurreU  v.  Lard  EgrtmotU,  7  Beavan,        (6)  Sir  W.  Grant,  Forbn  ▼.  Moffat^  18  To. 
232 ;  and  see  CounUaM  of  Shrtwtbwry  v.  Earl    390. 
of  Shrtimhury,  I   Vee.  J.  233 ;  Pitt  v.  Pitt,        (c)  JfWdL 
Turn.  &  R.  180 ;  St.  Paul  v.  Viscount  Dudley 
amd  Ward,  Id  Yes.  173. 


ADDITIONAL  NOTE. 


The  following  is  an  abstract  of  the  case  of  Lockhari  v.  Hardy,  x.  Jur.  728,  2  Real 
P.  and  C.  Ga.  293,  9  Beav.  379,  cited  mpra,  pp.  334, 342:  A  copyhold  estate,  called 
Field  Head,  was  vested  in  John  Waslie,  the  testator,  to  secure  the  repayment  to 
him,  by  one  Smith,  of  two  sums  of  money.  The  testator  assigned  the  debt  and  the 
mortgage  of  the  Field  estate  to  one  Browne,  by  way  of  mortage,  to  secure  16002. 
borrowed  by  him  from  Browne.  The  testator  was  also  entitled  to  an  estate  called 
Buttermere,  subject  to  a  mortgage  made  by  him  to  the  same  Browne,  for  44602. 
By  his  will,  the  testator  gave  to  his  nephew,  James  Lockhart,  the  Buttermere  estate 
in  fee,  "  he  paying  the  mortgage  thereon."  In  another  part  of  his  will,  he  gave  the 
Field  Head  estate  to  his  sister-in-law  for  life,  with  remainder  to  her  daughter 
Elizabeth,  in  fee.  He  gave  the  residue  of  his  real  and  personal  estate  to  John 
Hardv,  ''in  trust  to  ffive  aid  and  payment  of  my  debts  and  legacies."  By  what  he 
called  a  schedule  to  nis  will,  he  gave  several  legacies,  and  amonrast  them  to  Mr. 
Browne,  the  mortgagee,  "  through  the  medium  of  my  executors,  20002.,  they  being 
directed  therewith  to  exonerate  my  Buttermere  mortgage,  and  to  them  10002.  to 
clear  in  part  my  Field  Head  mortgage."  Browne  foreclosed  the  mortgage  of  the 
Field  estate  against  Smith  and  the  representatives  of  Lockhart.  Under  uiese  cir> 
cumstances,  Ist,  the  devisee  of  Buttermere  estate  claimed  to  have  the  whole  mort- 
finge  money,  44602.,  paid  out  of  the  general  estate ;  and,  2d,  the  devisees  of  the 
Field  estate,  which  had  so  been  foreclosed,  claimed  the  legacy  of  10002.  intended 
for  their  benefit  Lord  Langdale  held,  as  to  the  first  point,  tnat  the  claim  would 
have  been  good  if  the  devise  had  been  simply  of  the  l^uttermere  estate,  or  of  the 
Buttermere  estate  mtrject  to  the  mortgage  thereon  (1);  but  that  the  words  "he 
paying  the  mortgage  thereon/'  imposed  a  duty  on  the  devisee,  and  amounted  to  a 

(I)   9  Beav.  382 ;  see  8trU  v.  St.  Ehy,  2  wise ;"  per  M.R.  ibid. ;  BidAam  v.  CrutwO, 

P.  W.  386 :  *'  The  devise  of  the  estate,  iubfeet  3  My.  &  Cr.  763 ;  and  see  2  Jarm.  on  Wilis^ 

to  the  incumbrances,  is  no  more  than  what  is  553,  554. 
implied,  for  the  testator  conld  not  do  it  other- 
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direction  or  condition  *that  he  shoald  par  the  mortffaee,  or  take  the  estate  r-»947i 
with  the  burthen  apon  it.  His  lordship  mrther  held,  mat  this  general  obli-  *-  ^ 
iration  was  qualified  by  the  gift  in  the  schedule  to  the  extent  that,  to  the  amount  of 
20002.,  the  mortgage  should  be  borne  by  the  testator's  estate.  (9  Beav.  383.) 

As  to  the  second  point,  his  lordship  held  that  the  devisees  of  the  Field  estate  were 
entitled  to  the  lOOO/. ;  the  benefit  was  capable  of  being  afforded,  though  not  in  the 
manner  contemplated.  (Ibid,  pp.  383-4.) 

The  following  is  an  abstract  of  another  branch  of  the  case  of  Lockhari  v.  Hardy^ 
9  Beavan,  p.  349,  referred  U)ubi  supra,  which  belongs  more  properly  to  the  chapter 
on  Mortgages :  A.  mortgaged  certain  premises  to  S.  in  fee,  and  B.  afterwards,  by 
deed  to  which  the  mortgagor  was  a  party,  mortgaged  the  benefit  of  the  mortgage 
to  C,  who  foreclosed  against  both  A.  and  B.,  and  sold  the  premises  at  a  price 
which  fell  short  of  the  amount  due  to  him  on  his  security.  G.  then  carried  in  a 
claim  in  a  creditor's  suit,  which  had  been  instituted  to  administer  B.'s  estate,  for  the 
difference  between  the  debt  due  to  him  and  the  sum  realized  by  the  sale,  and  the 
Master  allowed  it.  Exceptions  were  taken  to  the  Master's  report,  as  to  the  ad- 
mission of  the  claim,  and  they  were  allowed.  The  rule,  as  laid  down  in  this  case 
(9  Beavan,  354-5-6),  is,  that  where  a  debt  is  secured  by  mortgage,  covenant,  and 
bond,  the  mortgagee  may  pursue  all  his  remedies  at  the  same  time.  If  he  obtain 
full  payment  on  the  bond  or  covenant,  the  mortgagor  becomes  entitled  to  the 
estate ;  if  he  obtain  part  payment  only,  he  may  go  on  with  his  foreclosure  suit  and 
foreclose  for  the  remainder.  So  long  as  the  mortgagee  holds  the  estate,  and  is  able 
to  give  effect  to  the  mortgagor's  right  to  redeem,  ne  may  proceed  on  the  bond. 
Where  the  mortgagee  forecloses,  and  the  mortgaged  premises  prove  insufficient  for 
payment  of  the  debt  thereby  secured,  the  mortgagee  may  sue  on  the  covenant  con- 
tamed  in  the  mortgage,  or  on  a  collateral  bond,  or  may  bring  in  a  claim  in  a 
creditor's  suit  for  the  difference ;  but  if  he  does  so,  he  thereby  opens  the  foreclosure, 
and  the  mortgagor  is  at  liberty  to  redeem  and  so  get  back  ms  estate.  If,  however, 
the  mortgagee  forecloses  and  then  sells  the  mortgaged  premises,  he  cannot  sue  on 
the  covenant  or  bond,  or  bring  in  a  claim  in  a  creditors  suit,  because  by  the  sale 
he  has  put  it  out  of  his  power  to  give  the  estate  back  to  the  mortgagor  if  ne  should 
think  proper  to  redeem ;  so  that  me  right  to  sue  can  only  be  enforced  where  there 
is  a  poesibilitv  of  opening  the  foreclosure.  Lord  Thurlow's  opinion,  as  to  this 
oaestion,  in  Took  v.  ffariky,  2  Dick.  785,  differs  from  Lord  Eldon's  in  Perry  v. 
Barker,  8  Yes.  531 ;  the  decision  in  the  principal  case  is  in  conformity  with  Lord 
Eldon's  view. 
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I. — Prdiminary  Observations. 

Puttingihe  Bankrupt  Laws  out  of  the  questionj  a  Person  is  at  liberty  to  assign 
his  Property  for  the  Benefit  of  aU  his  Creditors,  though  for  the  purpose  of 
Defeating  some  particular  Creditor. 
But  if  there  oe  Fraud,  it  vnil  vitiate  the  Transaction. 

If  Gh-anior  retains  the  Deed,  and  gives  no  Notice  of  U  to  the  Creditors,  it 
will  be  considered  Fraudulent  and  Void  as  against  subsequent  Judgment 
Creditors. 
But  it  is  not  Fraud  for  a  Man,  not  a  Trader,  to  assign  aU  his  Property  for  the 
Benefit  of  some  particular  Creditors,  though  one  of  the  Trusts  is  to  pay  Part 
to  himself 
If  one  of  two  Trustees  dissents,  the  Property  passes  to  the  assenting  Trustee. 
Conveyance  for  Payment  of  Debts  to  whicn  no  Creditor  is  a  Party,  and 
in  which  no  particular  Debts  are  express^,  is  Fraudulent  vriihin  27  Eliz, 
e,  4. 
Conveyance  of  aUa  Trades  Property  wa^  formerly  an  Act  of  Bankruptcy, 
Provisions  of  6  (ho.  IV,  c,  16. 
Commission  must  issue  within  Six  Months, 
A  Trader  may  give  Preference  if  he  do  not  exhaust  his  whole  Estate. 
StcU.  7  Oeo.  Iv,  c,  57,  {  32.     Conveyance  void  against  Assignees  of  Insolvent 

if  made  within  Three  Months  before  Imprisonment, 
Trusts  for  Payment  of  Debts  exempted  from  TheUusson  Act, 
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II. — Doctrines  relating  to  Trusts  of  this  Description^  particularly  in  Equity. 

Lands  stand  cJuirged  only  with  Debts  owing  at  the  date  of  the  Deed,  uhUss 

otherwise  expressed. 

On  Trust  created  by  Will,  all  Debts  will  be  inchided. 
On  Trust  to  pay  all  Debts  affecting  the  Donor's  Estate,  Bond  Debts  let  in, 

there  being  no  Debts  that  directly  affected  the  Estate. 
The  Court  will  give  all  Creditors  for  whom  the  Trust  is  intended  the  Benefit  of 

it,  without  reference  to  their  Compliance  with  rnerely  formal  Directions. 
The  Court  will  assist  in  the  Enforcement  of  Agreements  for  Composition,  where 

they  are  obtained  without  Fraud. 
But  the  Thrms  of  the  Agreemetii  m%ist  be  complied  with  in  Substance. 
Where  Deed  is  made  between  Debtor  and  such  Creditors  as  shall  subscribe  the 

Deed  within  a  limited  Time,  Creditors  not  complying  will  have  no  Interest  m 

the  Trust 
Where  a  Composition  Deed  is  to  be  void  if  not  executed  by  a  certain  Day, 

and  yet  the  Parties  act  under  the  Deed,  though  void  at  Law,  it  may  be  valid 

in  Equity. 
But  where  a  Creditor  seeks  the  Benefit  of  the  Deed,  he  must  comply  with  sub- 
stantial Conditions. 
r^o^q-i  *A  Creditor  is  not  bound  to  take  Less  than  his  Debt,  unless  the  Agreement  i$ 
L  ^'*^J     substantially  fulfilled  by  the  Debtor. 

But  if  the  Debtor  fail  in  making  Payment  by  limited  Time,  the  Court  may,  «» 

respect  of  the  Interest  of  the  other  Creditors,  prevent  a  Creditor  taking  ad- 

vantage  of  tlie  Breach  giving  him  Compensation. 
Those  claiming  the  Benefit  of  a  Trust  must  take  it  as  given. 
If  Debentures  are  authorized  to  be  given  at  the  Discretion  of  the  Trustees,  €md 

the  Trustees  aet,  the  Court  wiU  not  interfere  with  their  Discretion. 
If  the  Trustees  decline  to  act,  the  Court  will  not  let  the  Trust  faU  for  want  of  a 

Trustee. 
Persons  not  Objects  of  the  Trust  cannot  enforce  it,  though  they  might  derive  a 

Benefit  from  its  Execution. 
As  a  general  rule,  Creditors  are  paid  Interest  on  their  Dtbts  according  ax  theif 

are  entitled  toil  or  not,  independently  of  the  Trust. 

Under  particular  Circumstances,  Creditors  not  entitled  to  Interest  wHl  be 
allowed  it  in  Equity, 
The  mere  Direction  by  Deed  to  pay  Debts,  infers  neither  Contract  nor  Trust  for 

Payment  of  Interest. 
Interest  may  be  Payable  as  between  Grantor  and  Creditors,  but  not  cm  between 

certain  Creditors  and  others  whose  Debts  carry  Interest. 
Bond  Creditor  not  entitled  to  receive  for  Principal  and  Interest  more  than  the 

Penalty. 
Debts  barred  by  Statute  will  not  be  revived  by  the  Creation  of  a  Trust. 
But  Statute  ceases  to  run  from  the  Time  of  die  Creation  of  the  Trust. 
Difference  as  regards  Personal  Estate  in  Wills — Express  Direction  is  in- 
operative, 

III. — Collateral   Questions   arising  out  of  Arrangements  between  Debtor  tmd 
Creditor. 

Transactions  of  this  kind  ought  to  be  founded  on  Good  Faith,  which,  if  not  ob- 
served, wUl  render  Transactions  arising  out  of  them  invalid. 

The  Deed  is  considered  to  speak  the  Language  of  all  the  Creditors,  both  towards 
the  Debtor  and  each  other. 

Creditors  becoming  Parties  to  the  Deed  agree  to  the  Justice  of  its  Stipulations. 

This  takes  it  out  of  the  Principle  of  Accord  without  ScUisfacHon. 

No  Creditor  can  obtain  an  Advantage  not  given  to  the  other  Creditors  under  ^ 
Deed. 

If  he  do,  it  is  a  Fraud  on  the  Policy  of  the  Law,  and  any  Security  given  becomes 
invalid. 

Creditor  not  entitled  to  obtain  for  himself  a  Collateral  Security  of  another 
Person,  even  for  Instalments. 

The  Case  is  different  if  the  Transaction  be  communicated  to  the  Creditors,  and 
they  do  not  object. 

Creditor  having  a  lien. 
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Some  RuUs  of  Pleading  and  Practice^  in  regard  to  Suits  in  which  Creditors 
are  concerned^  adverted  to. 

Some  notice  has  already  been  taken  of  conveyances  and  assignments 
of  property  to  trustees  in  trust  to  sell  and  distribute  the  proceeds  r»ocrv-| 
•amongst  the  creditors  of  the  assignor  (a).  It  has  been  observed,  ^  ^ 
that  such  a  conveyance,  if  an  instrument  of  Jigency  only,  does  not  of 
itself  create  a  trust  which  the  creditors  can  enforce  against  the  grantor; 
the  only  cestui  que  trust  being  in  such  cases,  generally  speaking,  the 
assignor ;  and,  in  determining  this,  the  court  is  guided  by  the  particular 
circumstances  (i).  The  transactions  which  we  are  now  about  to  consider 
are  those  in  which  there  is  confessedly  a  complete  constituted  Trust  in 
favor  of  the  creditors  (c). 

It  is  to  be  observed  that,  putting  the  bankrupt  laws  out  of  the  case,  a 
person  is  at  liberty,  without  question,  to  assign  all  his  property  for  the 
benefit  of  his  creditors,  though  it  may  be  for  the  purpose  of  defeating 
some  particular  creditor  of  his  execution  in  an  action  commenced  by  him 
against  the  debtor.  A  debtor,  in  securing  the  equal  distribution  of  his 
effects  amongst  all  his  creditors,  is  only  performing  a  moral  duty  (cf) ;  but 
to  give  validity  to  such  a  transaction,  there  must  be  an  absence  of  fraud 
or  misrepresentation  (e),  and  of  all  underhand  dealing  and  secret  under- 
standings as  between  the  assignor  and  the  trustee,  or  any  particular  ere- 
dilor :  fraud  may  vitiate  such  a  transaction  at  law  as  well  as  in  equity  (/*). 
If  the  grantor  retains  the  possession  of  the  deed  with  a  view  to  produce 
it  or  not  as  be  pleases,  and  no  notice  of  it  is  ^iven  to  the  creditors,  it  will 
be  considered  as  fraudulent  and  void  as  against  creditors  by  judgment 
subsequently  obtained  {g). 

It  is  not  of  itself  a  fraud  for  a  man  who  is  not  a  trader  to  assign  the 
whole  of  his  property  for  the  benefit  of  some  particular  creditors,  though 
one  of  the  trusts  be  to  pay  a  part  of  the  profits  to  himself  (A).  It  r^qgi  -i 
*is  neither  illegal  nor  immoral  to  prefer  one  set  of  creditors  to  an-  *■  ^ 
other  (t),  and  such  a  preference  is  not  void  under  the  stat.  13  Eliz.  c.  6  {k). 

(a)  V.  ft^ro,  p.  58 ;  and  see  Field  v.  Lord  (g)  Tarback  v.  Marbury^  2  Venion,  609. 

Dtmugfunort^  1  Dru.  &  W.  228 ;   Wilding  ▼.  The  grantor  had  there  also  reserved  to  )iim- 

RiehardSt  1  Coll.  660;  but  see  ib.  p.  664.     In  self  an  unlimited  power  to  alien  the  property, 

that  case  it  was  held,  under  the  circumstances,  It  is  to  be  observed  that  it  is  competent  to  a 

that  the  deed  was  a  deed  of  trust,  not  an  in-  jury  to  find  that  a  deed  attested  by  a  witness 

stmment  of  agency^  which  is  the  distinction.  was  delivered ;  and  it  may  be  presumed  that 

(6)  Bill  V.  Cwreton,  2  My.  &  K.  503 ;  Wild'  the  donor  intended  that  the  deed  so  dalivered 

Mg  V.  Riduards,  I  Coll.  664.  was  to  have  all  its  legal  consequences;  Hope 

(c)  See,  on  this  subject  Lewin  on  Trusts,  v.  Harmon^  xi.  Jurist,  1097. 

387 ;  Hill  on  Trustees,  330,  a  v.  tup.  p.  69.  (h)  Lord  Ellenhorough,  Nunn  v.  WiUmore^ 

(d)  Lord  Elienborongli,  Pickstock  v.  Lytter,  8  T.  R.  528 ;  Ashhurst,  J.  5  T.  R.  425.  The 
3  Maule  &  S.  374 ;  Le  Blanc,  J.  376 ;  Bay-  trust  there  was  to  pay  ail  or  such  part  of  the 
ley,  J.  ib.  376 ;  Dampier,  377;  and  see  PoUin  assignor's  debts  as  the  trustees  sliouid  in  their 
T.  Buaband,  infra.  discretion  think  proper,  ib.  p.  523;  Pickttode 

(e)  Polkn  V.  Hutband,  1  P.  W.  751 ;  Caim  v.  Uiter,  3  Maule  &  &  371,  ntpra;  there  the 
V.  Coim,  1  P.  W.  723;  Tudc  v.  Tookey  9  Barn,  object  was  avowedly  to  delay  the  plaintiff  of 
kOt.  437;  5.  C.  4  Bingh.  C.  P.  224;  Britten  his  execution;  and  see  the  other  cases  cited, 
▼.  JSugAet,  5  Bingh.  460 ;  Greettwood  v.  Lid-  Lewin  on  Trusts,  376. 

better,  12  Price,  183.  (0  Lord  Kenyoo,  6  T.  R.  424,  et  v.  ibid. 

(/)  Ibid.  377 ;  BuUer,  J.,  5  T.  R.  426 ;  and  425,  Ashhurst,  J. 

see  Dutton  v.  Morriaon,  17  Yes.  197;  and  the  {k)  SuprOj  vol.  i.  pp.  172,   185 ;  Meux  T. 

other  cases  cited,  Lewin  on  Trusts,  p.  377,  ITotoett,  4  East,  9. 
note  (6),  d  ▼.  infra,  in  this  section. 
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A  conveyance  for  payment  of  debts  generally,  to  inrhich  no  creditor  is  a 
party,  nor  any  particular  debts  expressed,  is  a  fraudulent  conveyance 
within  the  statute  27  Eliz.  c.  4,  and  therefore  is  void  as  against  a  sab- 
sequent  purchaser  for  valuable  consideration  {a).  How  persons  in  em- 
barrassed circumstances,  and  not  being  traders,  may,  under  the  statute 
7  &  8  Vict.  c.  70,  effect  a  composition  with  their  creditors,  has  been  no- 
ticed in  the  former  volume  (6).  Where  there  is  an  assignment  to  two 
trustees,  and  one  assents  and  the  other  dissents,  the  property  passes  to 
that  assenting  trustee :  a  party  may  by  express  proviso  make  the  deed 
void,  unless  all  the  trustees  assent  to  the  estate ;  but  unless  there  be  such 
a  proviso,  the  property  will  pass  to  the  assenting  trustee  (c). 

As  regards  traders,  a  conveyance  of  all  the  bankrupt's  property, 
though  in  trust  for  creditors,  was  always  held  to  be  an  act  of  bankruptcy, 
the  reason  being  that  a  trader  has  not  a  right  by  deed  1o  place  his  pro- 
perty under  a  distribution  different  from  that  ordained  by  the  bankrupt 
law(<2);  it  is  now  so  by  statute  as  being  constructively  fraudulent (e); 
but  by  the  4th  section  of  that  statute,  the  execution  of  such  a  deed  shall 
not  be  deemed  an  act  of  bankruptcy,  unless  a  commission  issue  withia 
six  months  from  the  execution  thereof  by  such  trader,  provided  the  deed 
be  executed  and  attested  as  therein  is  provided,  and  notice  thereof  be 
given  in  the  London  Gazette  and  otherwise,  as  provided  by  the  act.  But 
r*3521  *^  ^^*  never  held(/),  even  in  the  *case  of  a  trader,  that  he  could 
l-  ^  not  fairly  give  a  preference,  provided  that  the  property  so  set  apart 
for  the  payment  of  one  or  more  favorite  creditors  did  not  exhaust  his 
whole  estate,  or  approach  so  near  to  a  disposition  of  the  whole,  as  that 
the  exception  was  merely  colorable,  and  provided  it  were  not  in  contem- 
plation of  bankruptcy  and  with  a  view  to  a  fraudulent  preference (^). 

By  the  stat.  7  Geo.  IV.  c.  57,  §  32,  every  conveyance  or  assignment 
of  any  estate,  real  or  personal,  in  trust  for  creditors,  is  fraudulent  and 
void  against  the  assignees  of  an  Insolvent,  if  made  within  three  calendar 
months  before  the  commencement  of  his  imprisonment,  or  with  a  view 

(a)  Leech  v.  Leech,  1  Ch.  Ca.  249 ;  Sugd.  V.  partial  transfer  of  his  estate  he  has  incapaa* 

and  P.  0th  ed.  ii.  159,  11th  ed.  929.  tated  himself  from  carrying  on  his  business, 

(A)  Supra,  vol.  i.  p.  203.  by  the  insolvency  which  would  ensue;  Wed^ 

(e)  Small  v.  Marioood,  9  Barn  &  C.  307;  v.  iVeio/yn,  4  B.  &  Ad.  K.  B.  831 ;  and  see  the 

Brmcell  v.  Reed,  1  Hare,  435;  v.  tvp.  p.  38.  modern  decisions  as  to  fraudulent  preferenos 

{d)  Ex  parte  BourfU,  16    Yes.  148;  and  reviewed,  and  the  extent  lo  which  the  do» 

see  Dulton  v.  Jtfomfon,  17  Yes.  197;  Pick-  trine  has  been  carried  examined;  Margamr. 

ttock  V.  Lytter,  3  M.  &  Sel.  371 ;  Lewin  on  Brtmdrett,  5  Bam.  &  Ad.  289;   5.  C,  2  Net. 

Trusts,  378-9,  380,  where  the  substance  of  &  M  280;  Balme  v.  HtUion,  2  Younge  ki. 

the  cases  is  fuily  stated.  101 ;  Gibinnt  v.  PhiUipi,  7  Bam.  k  C.  529. 

(e)  6  Geo.  IV.  c.  16,  S  3;  and  although  It  may  be  incidentally  observed,  that  if  a 

not  intended  to  defeat  or  delay  creditors,  it  will  be  made  of  real  estate,  and  afterwards 

has  been  held  an  act  of  bankruptcy  within  a  trust-deed  for  the  payment  of  debts,  this,  in 

that  statute ;  Stewart  v.  Moody,  1  Cr.  Mees.  &  equity,  independently  of  the  iDodern  Ststaie 

Rose.  777;  5  Tyr.  493 ;  et  v.  Moter  v.  New  of  Wills,  does  not  amount  to  a  revocation  of 

marly  6  Bingh.  556 ;  and  although  the  deed  has  the  will ;  see  Brydgei  v.  Jhtditu  of  Chamioe, 

not  been  acted  upon,  nor  passed  out  of  the  2  Yes.  Jun.  428;  2  Jarm.  on  Wills,  176. 

trader's  hands;  Botcherby  v.  Lancaater,  1  Ad.  (g)  Ibid.,  and  Bevan  v.  Nunn,  9  Bingfa. 

&  Ell.  77.  107 ,  etr.n^.  vol  i.  p.  201,  stat.  1  &  2  Vict 

(/)  Lord  Kenyan,  Ettteiek  V.  CaiUaud,  5  o.  110.    As  to  what  deeds  executed  by  s 

T.  K.  424 ;   et  v.  Jacob  v.  Shepherd,  cited  I  trader  will  be  considered  as  good,  and  not 

Burr.  478;   Ufwoin   v.  Oliver,  mentioned  t6.  fraudulent  and  void,  within  the  provisions  of 

481 ;  and  see  Yeatet  v.  Grovet,  1  Yes.  J.  282.  the  acts  relating  to  bankrupts,  see  Lewin,  p- 

In  such  cases  the  question  is,  whether  by  the  378,  d  mq. 
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or  intention  of  petitioning  the  court  for  bis  discharge  under  the  act.  A 
trust  for  payment  of  debts  is  expressly  exempted  from  the  operation  of 
the  Thellusson  Act,  39  &  40  Geo.  III.  c.  98  (a),  restricting  the  period 
vithin  ^bich  accumulations  of  rents  and  profits  may  be  made. 

We  now  proceed  to  consider  the  Doctrines  more  particularly  applicable 
to  trusts  of  this  description  when  they  come  before  the  Court  of  Chancery, 
noticing  some  incidental  points  as  to  trusts  created  by  will. 

Where  lands  are  subjected  by  deed  to  a  trust  for  payment  of  debts, 
the  lands  will  stand  charged  with  such  debts  only  as  were  owing  at  the 
time  of  making  the  deed,  unless  it  be  expressed  to  be  for  the  payment 
of  such  other  debts  as  the  grantor  shall  afterward  contract,  or  to  that 
effect  (6).  When  the  trust  is  created  by  will,  all  debts  which  the  testator 
may  contract  will  be  included  (c),  unless,  as  in  Lodington  y.  Kime^  the 
trust  is  confined  to  scheduled  debts,  or  debts  due  at  the  date  of  the  will; 
Sir  J.  Leach  was  of  opinion  that  a  debt  originating  in  a  covenant  to  pay 
six  months  after  the  testator's  death  was  not  such  a  *debt  as  a  r^o^qi 
testator  who  provided  by  his  will  for  the  payment  of  his  debts  in-  ^  -' 
tended  to  include  ((f).  A  debt  honestly,  though  not  legally  due,  as  a  debt 
incurred  by  an  infant  for  necessaries,  will  be  included  under  a  general 
trust  for  payment  of  debts  (e),  at  least  when  created  by  will.  Where  the 
trust  was  to  pay  off  all  debts  affecting  the  donor's  estates,  there  being 
no  debts  that  directly  affected  the  estates,  bond  debts  were  let  in,  hesi- 
tatingly, by  Sir  £.  Sugden,  C. ;  because  as  they  can  easily  be  converted 
into  judgments,  and  under  the  old  law  were  clearly  a  charge  on  real  as- 
sets by  descent,  he  conceived  that  the  donor  must  have  intended  to  include 
them(/). 

The  general  disposition  of  the  court  is  to  give  to  all  creditors  for 
whom  the  trust  is  intended  the  benefit  of  the  trust,  without  reference  to 
their  compliance  or  non-compliance  with  such  provisions  and  directions 
as  may  be  considered  to  be  merely  formal.  Where  a  trust  was  created 
by  letters  patent  for  payment  of  such  creditors  as  should  come  in  within 
a  year,  it  was  decided  that  a  creditor  might  still  file  a  bill  to  have  the 
benefit  of  the  trust,  though  he  had  not  come  in  within  the  year  (g) ;  if 

(a)  V.  ntpra,  p.  166.  man,  237 ;  in  the  report  in  Prec.  Ch.  106,  it 

(6)  Purefay  v.  Punjby^  1  Yem.  29.      In  would  appear  that  the  court  had  declared  that 

Lathener  y.  Frteman,  Freem.  235,  Prec  Ch.  the  plaintiiS*  might  oome  in  under  the  deed 

105,  the  plaintiff  had  brought  an  action  for  upon  the  surplus. 

crim.  COD.  against  Mr.  Montague,  who,  before        (c)  3  Lev.  433.     It  may  be  observed  that 

judgment,  conveyed  his  estates  for  payment  a  man   cannot    make   himself   creditor  of 

of  certain  scheduled  creditors,  purposely  to  another,  by  volunteering  to  pay  his  obliga- 

ezclade  the  plaintiff;  the  plaintiff,  aAer  he  tions ;  Lord  Brougham,  C,  Hodgton  v.  Shaw^  3 

had  obtained  judgment,  filed  his  bill  to  get  M.  &  E.  190. 

rid  of  the  deed  for  fraud.    The  Lord  Chan-         (d)   Wathen  v.  Smiih,  4  Mad.  331. 
oellor  and  Master  of  the  Rolls  held  that  the         (c)  Marhno  v.  PUfield,  1  P.  W.  560 ;  with 

deed  was  neither  fraudulent  nor  void ;  but  interest,  if  the  trust  be  to  that  effect,  Lewin, 

instead  of  dismissing  the  bill,  decreed  that  the  387. 

estate  should  be  sold,  and  that  the  scheduled        (/)  Douglas  v.  jiBen,  2  Dru.  &  W.  213; 

debts  should  be  paid  in  the  ftrti  place,  and  Peanx  v.  Slicombe^  3  Y.  &  Coll.  84. 
that  the  surplus  should  be  applied  as  the  court        (g)  Dmtek  v.  Kent,  1  Vernon,  260.    The 

riioald  direct;  thereby  holding,  as  it  is  pre-  trust  was  created  by  letters  patent  upon  spe- 

samed,  that  the  plaintifi;  by  virtue  of  his  cial  trust  for  all  those  creditors  who  should 

judgment,  would  have  a  lien  in  equity  on  such  oome  in  within  a  year.    Each  creditor,  it  is 

surplus,  which  he  might  make  effectual  in  to  be  observed,  had  a  distinct  case;  see  p. 

tiiat  suit:  see  the  decree  in  the  note  to  Free-  26l,i6u(, 
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their  coming  in  after  the  time  fixed  is  inconsistent  with  any  stipulation 
in  the  deed,  it  will  of  course  be  diflerent. 

The  Court  of  Chancery  will  assist  in  the  enforcement  of  agreements  of 
debtors  with  their  creditors,  for  a  composition,  both  in  favor  of  and 
against  the  creditors,  provided  they  are  obtained  without  fraud  or  mis- 
representation (a) ;  but  the  essential  stipulations  of  the  agreement  must 
be  complied  with,  at  least  in  substance,  or  the  court  will  not  interfere. 
Where  the  trusts  of  the  deed  were  to  sell  for  payment  of  the  grantor's 
debts,  should  the  creditors  come  in  and  agree  to  accept  the  composition 
offered.  Sir.  T.  Clarke  held,  that  this  was  a  trust  for  all  or  none,  and 
that  those  who  had  executed  the  deed  could  not  file  a  bill  to  have  it  exe- 
cuted for*the  benefit  of  those  who  might  come  in  whilst  there  were  any 
who  had  not  agreed  to  the  terms  of  the  deed  (b).  And  where  the  deed 
is  expressly  stated  to  be  made  between  the  debtor  and  such  creditors  as 
shall  subscribe  the  deed,  and  a  time  is  limited  within  which  this  is  to 
be  done,  no  creditor  who  has  not  executed  the  deed,  unless  he  has  by 

r*^54l  ^^^  ^^"  ^^^^  ^^  regards  himself  and  by  the  'acquiescence  of  the 
*■  -'  parties  interested  as  regards  them  become  a  qtuisi  party  as  before 
adverted  to,  will  have  any  interest  in  the  trust  (c).  As  regards  a  deed 
of  composition,  in  which  it  is  generally  declared,  that  if  the  creditors  do 
not  execute  it  by  a  certain  day  the  assignment  shall  be  void,  and  the 
deed  is  not  executed  by  all  the  creditors  within  the  prescribed  time,  so 
that  the  deed  is  void  at  law,  Lord  Eldon  said.  It  is  the  constant  course 
in  equity,  where  the  creditors  have  acted  under  the  deed  (d)  and  treated 
it  as  valid,  though  they  may  not  have  executed  it,  that  the  Court  of 
Chancery  will  also  act  under  it  and  treat  it  as  valid  as  against  the  as- 
signors, whether  the  creditors  have  executed  it  or  not  (e),  that  is,  it  is 
presumed,  if  no  objection  has  been  made.  But  where  a  creditor  seeks 
the  benefit  of  the  trust-deed  under  such  circumstances,  the  court  will 
see  that  be  has  faithfully  performed  the  essential  conditions  of  the  deed 
before  it  suffers  him  to  take  any  benefit  under  it ;  if  he  has  taken  any 
step  inconsistent  with  its  provisions,  the  court,  will  not  allow  him  to  take 
any  benefit  under  it  {J').  Whatever  may  be  the  general  rule,  if  there 
be  any  general  rule,  with  regard  to  the  indulgence  shown  to  a  cre- 
ditor under  a  composition  deed  who  does  not  claim  under  or  a^ent 
to  the  deed  within  the  time  limited  by  the  deed,  it  does  not  apply 
to  a  creditor  who  actively  refuses  to  assent  to  the  deed  within  the  time 
specified,  and  who  does  not  afterwards  retract  that  refusal  within  the 
time  (g). 

On  the  other  hand,  it  is  a  general  rule  that  a  creditor  having  entered 
into  an  agreement  for  a  composition  is  not  bound  to  take  less  than  his 
debt,  unless  the  agreement  shall  be  absolutely  and  strictly  fulfilled  on 
the  part  of  the  debtor  (A).     Still,  however,  where  a  breach  on  the  part 

(a)  PolUn  V.  Sir  J.  Huband,  1  P.  W.  751.  (/)  Field  v.  Donougkmort,  1  Dm.  h  War. 

(6)  Jtherton  y.   Worth,  1  Dick.  376.     The  227,   228,   229,   231,  232,  reversing    Lord 

marginnl  note  in  Dwnck  v.  ITciU,  1  Vern.  260,  Plunkett's  decree  \  and   8^   SpoUiiwooit  r. 

is  not  warranted  by  the  case,  but  the  circum-  Stockdale^  G.  Coop.  105-6. 

stances  were  different;  there  was  no  stipula*         (g)  ViceChanoelior  K.  Bruce,  Jokiiaoii  T. 

tion  on  the  part  of  the  debtor  in  that  case.  JTcrsAaie,  zi.  Jur.  795. 

(r)  See  Balfour  v.  Welland,  16  Yes.  157.  {h)  Lord  Eldon,  Matkmxu  r.  MatknaiB, 

Id)  See  ExparU  ShaWy  1  Mad.  600.  16  Yes.  374  ;  and  see  SewtU  v.   ikfusiofi,  1 

(e)  SpUtiiwoodt  v.  SlockdaU^  G.  Coop.  102.  Yern.  211,  1  Eq.  Abr.  28  ;  2  Atk.  527 ;  them 
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of  the  debtor  has  been  committed  by  not  making  a  stipulated  payment 
within  the  limited  time,  yet  in  respect  of  the  interests  of  the  other  cre- 
ditors, the  Court  of  Chancery  may  prevent  a  creditor  from  taking  advan- 
tage of  that  breach,  so  as  to  defeat  the  arrangement,  taking  care,  however, 
that  the  rights  of  the  creditor  under  the  composition  be  properly  secured 
to  him  (a). 

*It  is  scarcely  necessary  to  repeat  that  those  who  claim  the  r»qKp;-] 
benefit  of  a  trust  created  by  deed  or  otherwise,  must  be  content  ^  J 
to  take  what  is  given  to  them,  and  in  the  way  and  under  such  restric- 
tions as  it  may  be  given.  Where  the  trust  is  that  debentures  shall  be 
given  to  the  creditors,  if  the  trustees  are  authorized  by  the  deed  to  refuse 
debentures  at  their  discretion  to  any  lawful  creditor,  and  the  trustees  are 
willing  to  act,  the  Court  of  Chancery  will  not  take  upon  itself  to  control 
or  to  exercise  such  discretion,  nor  grant  a  power  to  the  Master  to  ascer- 
tain the.  parties  entitled  to  the  benefit  of  the  deed.  Even  if  the  trustees 
have  no  such  absolute  discretion,  yet  every  creditor,  before  he  can  have 
the  benefit  of  the  deed,  must  tender  his  debt  for  examination  by  the 
trustees.  If  tne  trustees  decline  to  act,  it  will  depend  upon  the  terms 
of  the  trust-deed  whether  the  court  can  act,  and  refer  it  to  the  Master  to 
inquire  into  the' debts  (6).  Where  the  deed  points  at  equality,  a  creditor 
cannot  first  realize  any  security  he  may  hold,  and  then  come  in  rateably 
with  the  other  creditors  (c). 

Persons  who  are  not  objects  of  the  trust  cannot  enforce  it,  though  they 
might  derive  an  advantage  from  its  execution  (d). 

As  regards  interest,  the  practice  is  that  creditors  shall  be  paid  interest 
or  not,  according  as  they  are  entitled  to  it  or  not  independently  of  the 
tnist  (e) ;  under  the  old  law,  therefore,  simple-contract  creditors  were  not 
entitled  to  interest.  But,  when  they  had  obtained  reports  of  their  debts 
in  a  suit  for  the  administration  of  the  trust,  interest  would  run  from  that 
time ;  and,  where  it  appeared  that  a  fund  had  been  realized,  which,  ac- 
cording to  the  trusts  of  the  deed,  was  applicable  to  the  payment  of  credit- 

tbe  creditor  had  agreed  to  take  less  than  his  ceding  chapters,  of  the  court  refusing  to  ex- 
debt,  provided  a  certain  sum  were  paid  him  ercisediscretionary  powers  vested  in  trustees, 
on  a  particular  day,  which  was  not  paid  ;  he  where  they  have  declined  to  exercise  their 
was  allowed  to  sue  for  his  whole  debt :  and  discretion,  and  refusing  to  interfere  with  a 
see  Ex  parte  Bennett^  2   Atk.  526,  and  the  discretion  fairly  exercised ;  v.  mp.  pp.  85-7. 
other  cases  in  the  notes  to  that  case;  those  (r)  Buck  v.  Shippam^'iA  Sim. 243;  1  Phi II. 
are  ca^es  of  agreements  with  an  individual  697 ;    CulUnguXfrth   v.    Loydj   2    Beav.  385 ; 
creditor  ;  and   see    Wattt   v.    Hyde,  2  Coll.  Leicester  v.  Rose,  4  East,  372 ;  et  v.  inf,  359. 
376,  stated  in  the  additional  note,  No.  1,  to  (rf)  PaUc  v.  Lord  CHnton,  12  Ves.  56-7. 
Ibis  section,  (e)  Shirley  v.   Lord  Ferrers,  1    Bro.   42; 

(o)   Madeenzie  v.  Mackenzie,  16  Ves.  375,  Hamilton  v.  /fowgAton,  1  Bli.  187,  Lord  Eldon; 

ami  see  373;  it  was  insisted  that,  as  the  notes  ibid.  190,  Lord  Redesdale.     As  to  the  present 

had  been  given,  the  stipulation  bad  in  effect  state  of  the  law  in  regard  to  interest  on  simple 

been  complied  with,  and  that  the  creclitor  contract  debts;  by  the  stat.  3  &  4  Will.  IV.  c. 

knew  that  he  would  have  to  rely  on  the  secur-  28,  §§  28,  29,  30,  interest  may  be  recovered 

iiy  of  the  notes.  on  sums  payable  by  virtue  of  a  written  instru- 

(6)    Wain  v.  Lord  Egmonty  3  My.  &  K.  448,  ment  at  a  certain  time,  and  in  cases  where  a 

Sir  J.  Leach.     The  late  cases  of  Prendergast  demand  has  been  made  in  writing  as  pro* 

▼.  Luthington,  5  Hare,  171.      The  jiUomey-  vided  by  the  act.     Interest  on  a  judgment 

General  y.  Mosley,  xh.  Jur.  889,  Vice-Chan-  debt,  under  the  stat  1  &  2  Vict.  c.  110,  §  17, 

cellor  Knight  Bruce ;  and  Fordyce  v.  Bridges,  runs  from  the  time  of  the  entry  of  the  tno- 

10  Beav.   Ill,  119  (where  the  principle  is  pitw";   Newton  v.   Grand  Junction   Baikoay 

stated,)  are  instances,  in  addition  to  those  Company,  16  Mees.  &  W.  139;   Fisher  v. 

wliich  have  been   referred  to  in  the   pre-  Dudding,  3  Man.  &  Gr.  238 ;  et  v.  f^p.  p.  325. 
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t)rs  whose  debts  did  not  carry  interest,  but  by  the  interposition  of  the 
persons  entitled  to  the  residue  of  the  fund  the  money  had  not  been  paid 
but  had  been  laid  out  at  interest,  such  creditors  were  held  to  be  entitled 
r*^fSfi1  *^  ii'^crcst  (a).  The  *mere  direction  by  deed  to  pay  a  debt  docs 
I-  -■  not  infer  either  contract  or  trust  to  pay  interest  upon  debts  by 
simple  contract.  "  If  the  creditors,"  said  Lord  Eldon,  "do  not  execute 
the  deed,  it  cannot  be  alleged  that  there  is  a  contract — there  was  no- 
thing to  prevent  their  suing  the  debtor  after  the  execution"  (6).  And, 
even  when  they  become  parties,  it  has  been  held  that,  in  the  absence  o( 
express  direction  as  to  interest,  there  must  be  a  contract  for  specialty, 
and  a  consideration  given  to  the  debtor  by  taking  the  charge  upon  the 
land  and  releasing  the  person  (c). 

Interest  may  be  payable  as  between  the  grantor  and  the  creditors,  but 
not  as  between  certain  of  the  creditors  and  the  other  creditors  whose 
•debts  carry  interest,  or  whose  debts  it  is  expressly  provided  shall  be 
paid  xidth  interest ;  in  such  case,  the  latter  must  have  priority,  but  the 
others  may  have  interest  out  of  the  surplus  (d).  Lord  Abinger,  on  the 
subject  being  brought  before  him,  thought  that  the  cases  and  dicta  might 
be  reconciled  (without  reference  of  course  to  the  modern  law  above  ad- 
verted to)  thus:  If  a  man  execute  a  deed  creating  a  trust  of  a  term  for 
the  benefit  of  his  creditors,  the  deed  makes  them  mortgagees  of  the  es- 
tate, if  they  execute  it,  and  so  gives  them  a  right  to  interest,  but  a  mere 
<;ovenant  to  pay  the  debt  does  not  give  them  that  right ;  if  there  be  a 
covenant  by  the  trustees  to  pay  at  a  particular  day  (they  taking  charge 
of  the  fund  in  the  mean  time),  that  would  give  a  claim  for  interest  by 
way  of  damages,  according  to  the  ordinary  rule.  In  the  case  itself,  as 
there  was  a  direction  to  pay  some  of  the  debts  with  interest,  and  the 
ileed  was  silent  as  to  the  others,  the  Lord  Chief  Baron  held  that  the  deed 
explained  itself,  as  between  the  two  sets  of  creditors  (e). 

Bond  creditors  are  not  entitled  to  receive  for  principal  and  interest 
more  than  the  amount  of  the  penalty  {/), 

r*^^T\      *^^^^^  which  are  actually  barred  by  the  statute  will  not  be 
'-        J  revived  by  the  operation  of  the  trust  (g):  a  trust  for  payment  of 

(a)  Ptaree  t.  Slocombe^  3  Y.  &  Coll.  90  ;  noticed,  a  creditor,  by  his  acts,  may  become 

Lord  Chief  Baron  Abinger  considered  that,  constructively  a  party, 
under  such  circumstances,  the  creditors  might         (c)  Ibid. 

have  recovered  interest  at  law ;  and  see  ^non.         (d)  See  the  cases  cited,  Jenkint  v.  Pmy,  3 

1  Salk.  154.     Mr.  Maddock  says,  in  a  note,  Y.  &  Coll.  181-2,  and  the  decision,  1S4. 
that  it  was  held  by  Sir  J.  Leach,  in  Willock        (e)  Ibid.  p.  184. 

▼. ,  26  June,  1818,  that  a  provision  for         (/)  Hughet  v.  Wynne,  1  My.  k  K.  p.  24; 

debtt  carrying  interett  does  not  include  what  there  the  trust  was  for  the  payment  of  all 

may  be  OMring  in  respect  of  property  in  an  sums  secured  by  bonds  and  interest  theitoa; 

•executor's  hands,  which  he  maybe  liable,  by  and  see  Jlnon.  I  Salk.  p.  154— both  esses  of 

the  rules  of  the  court,  to  repay  with  interest:  deeds.     In  WiUon  v.  Potj  9  Ir.  Eq.  R.  H4, 

Pr.  and  Pr.  i.  684.    The  law  having  been  the  general  rule  was  admitted;  but  thoagh 

altered  as  above,  of  course  the  creditors  will  the  decree  was  erroneous,  it  not  having  beea 

DOW  have  the  benefit  given  to  them  by  the  reversed,  the  creditor  bad  the  benefit  of  it 
act  under  the  trust     Mr.  Ram  (On  Assets,         (g)  The  dictum  of  Lord  K.  Harcoiirt  to 

pp.  686-698)  has  collected  the  authorities  at  the  contrary,  in  Andrtwt  v.  Brown^  Prec.  Cb. 

law  prior  to  the  statute  (pp.  698-705),  and  385,  which  Lord  Brougham  considered  as  of 

the  authorities  relating   to  the  payment  of  little  weight  (1  My.  &  Cr.  269),  is  overraled 

interest  in  equity;   and  see,  on  this  subject,  by  Lord  Redesdale's  dictum,  fzecMtono/ fir- 

Lewin   on    Trusts,   386,   H  aq.;    Hill   on  gfuf  v.  Gore,  1  Scho.  &  Lef.  109,  and  Sir  T. 

Trustees,  335,  et  teq.  Plamer's  decisioo,  Burhi  ▼.  /ones,  2  Yes.itB. 

(6)  Lord  Eldon,  3  Bli.  186 ;  bat,  as  already  290. 
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debts  in  aid  of  the  personal  estate  is  necessarily  a  trust  only  for  the  pay- 
ment of  such  debts  as  the  personal  estate,  if  sufficient,  would  have  been 
liable  to  pay  (a).  Where  the  provision  is  made  by  will  (6)  or  by  deed 
for  payment  of  debts  out  of  real  estate,  the  statutory  time  will  cease  to 
run,  in  the  first  case  from  the  death  of  the  testator,  in  the  latter  from  the 
date  of  the  deed ;  for  it  is  not  to  be  inferred  that  a  man  has  no  debt  be- 
cause he  does  not  go  to  law  to  enforce  payment  when  he  has  a  trustee 
bound  to  pay  it  to  him ;  and  the  court  will  never  bold,  in  such  a  case, 
that,  because  the  trustee  neglects  to  do  his  duty,  his  cestui  que  trust  shall 
be  barred  (c):  and  the  same  principle  will  apply  where  personal  estate 
only  is  assigned  in  trust  for  payment  of  debts.  However,  in  the  case  of 
a  will,  it  is  different  as  regards  personal  estate:  an  express  direction  or 
trust  by  will  for  payment  of  debts  out  of  personal  estate  neither  has  the 
effect  of  reviving  a  debt  nor  of  preventing  time  from  running;  it  is 
inoperative  for  any  purpose:  the  legal  trust  for  payment  of  debts,  with 
which  every  executor  is  clothed,  does  not  prevent  the  operation  of  the 
statute  at  law ;  and  a  different  effect  will  not  be  given  to  an  express  trust 
in  the  Court  of  Chancery  (d). 

Arrangements  between  debtors  and  their  creditors,  by  which  the  latter 
agree  to  receive  a  certain  per-centage  or  composition  in  full  of  their 
respective  claims,  often  give  rise  to  collateral  questions,  which  have  now 
to  be  shortly  considered. 

These  bargains,  as  has  been  laid  down  at  law  as  well  as  in  equity, 
must,  as  before  noticed,  be  founded  on  entire  good  faith ;  and,  if  such  good 
faith  be  not  observed,  the  whole  transaction  is  void,  at  least  as  against 
the  guilty  parties  («). 

•In  deeds  of  composition,  where  the  creditors  agree  to  release  r^o^o-j 
the  debtor  on  receiving  a  certain  per-centage,  in  the  manner  pro-  ^  ^ 
vided  by  the  deed,  it  is  considered,  that  the  deed,  speaking  the  language 
of  all  the  creditors,  not  only  to  their  debtor  but  to  each  other,  is  a  com- 
mon declaration  that  the  amount  mentioned  in  the  deed,  and  the  securi- 
ties (if  any)  provided  for  securing  such  per-centage,  are  to  be  taken  in 
full  discharge  of  their  respective  debts,  and  that  the  terms  proposed  and 

(a)  Sir  J.  Leach,  6  Mad.  326.  («)  Howden  v.  Haighy  3  Per.  &  Davison, 

(6)  Lord  RedesdBleyEzeeutort  of  Fergus  v.  661 ;  4  Y.  &  CoU.  440.  See,  as  to  the  doctrine 

Gart,  1  Scho.&Lef.  109,  and  whether  by  way  in  Equity,  Jackman  v.  Mitchell,  13  Yes.  586 ; 

or  direct  trust  or  by  charge,  "  for  a  charge  is  Maweon  v.  Stock,  6  Yes.  300 ;    Child  v.  Dan' 

a  trust  to  be  executed  by  the  devisee  or  heir,"  bridge^  2  Yern.  71 ;  Middleton  v.  Lord  Onthwy 

Sir  J.  Leach,  6  Mad.  326;  Reake  v.  Lea,  2  1  P.  W.  768 ;  SpurreU  v.  Spiller,  1  Atk.  105; 

Freem.  479 :  on  a  simple  charge  of  an  an-  Ex  parte  Sadler,  15  Yes.  52;  Corutanlein  v. 

nuity,  it  is  different ;  see  additional  note,  tn^.  Blache,  1  Cox,  284;  Scott  v.  Scott, ibid,;  Mae- 

pp.  363  and  368.  kenzie   v.  Mackenzie,   16    Yes.   372 ;  Cecil  y. 

(0  Ibid.,  nnd  Hughes  v.   Wynne,  T.  &  R.  Plmstow,  1  An8t202;  JF*aum»  v.  Gee,  3  Anst. 

309;  the  real  estate  was  there  charged  in  aid  910:  at  Law,  Srmth  ▼.  Bromley,  cited  2  Dougl. 

of  the  pereonal  estate:  Crallan  v.  OuUon,  3  696;  Clarke y.  Shee,  Cowp. 200;  Cockshott  v. 

Beavan,  8 ;  there  were  special  circumstances  Bennett^  2  T.  R.  763 ;  Jackson  v.  Duchmre,  3 

in  that  case ;  and  see  Bewnett  v.  Cooper,  x.  Jur.  T.  K  551 ;  Jadeson  ▼.  Lomas,  4  T.  R.  166 ; 

507,  M.  R.  Leicester  v.  Rose,  4  East,  372,  overruling  Feise 

(d)  Jones  ▼.  Scott,  inDom.Proc.  (affirming  v.  Randall,  6  T.  R.   146;  Butler  v.  Rhodes, 

^r  J.  Leach's  decision,  and  reversing  Lord  Peake,  N.  P.  Ca.  315;    Wood  v.   Roberts,  2 

Brougham's,  1  Russ.  &  M.  261),  4  Cl.  &  Fin.  Starkie,  N.  P.  Ca.  417,  which   L.  Ch.  B. 

398 ;  Freake  v.  Crane/eldL,  Lord  Cott.  3  My.  Richards  refers  to  in  Greenwood  v.  Lidbsttsr, 

&Cr.  502;  Evans  y.  Tweedy,  iBeav.  55;  and  12  Price,  190,  where  the  general  doctrines 

see  Hill,  336 ;  Lewin,  382.  are  stated;  and  Knight  t.  Himt^  inf. 
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embodied  in  the  deed  are  such  as,  in  the  view  of  all  the  creditors  n^ho 
are  parties  to  the  deed  as  to  the  justice  and  humanity  of  the  case,  are 
proper  to  be  acceded  to,  and  that  every  creditor,  in  becoming  a  parly  to 
the  deed,  makes  this  representation.  This  circumstance  creates  a  peca- 
liarity  in  this  description  of  agreement,  which,  as  between  the  debtor 
and  creditor  himself,  might  be  treated  as  void,  being  an  accord  without 
satisfaction  (a).  Every  creditor  has  in  fact  an  interest  that  the  agreement 
should  be  fairly  performed.  If  any  creditor,  unknown  to  the  others,  has 
obtained  any  benefit  or  security  beyond  what  the  others  have  obtained, 
the  others  are  imposed  upon,  as,  instead  of  having  the  evidence  of  such 
creditor  that  the  act  which  he  is  about  to  do  is  reasonable,  proved  by 
the  same  act  on  the  part  of  the  creditor  so  secretly  preferred,  they  are 
circumvented  by  such  preferred  creditor,  and  misled  into  a  situation  ia 
which  the  act  of  the  preferred  creditor  shows  that  he  thinks  it  unreason- 
able that  a  creditor  should  be  placed :  good  faith  requires  that  a  creditor, 
proposing  to  the  other  creditors  to  deal  upon  equal  terms,  and  obtaining 
some  additional  security,  should  impart  to  the  others  the  benefit  of  the 
security  he  has  so  obtained  (6):  and  if  any  person  enter  into  a  contract 
with  the  debtor  which  prevents  him  from  being  put  in  that  situation  of 
freedom  from  existing  demands,  which  may  be  considered  as  one  of  the 
inducements  to  the  other  creditors  to  sign  the  deed,  and  relinquish  a 
part  of  their  demands,  such  a  contract  is  a  fraud  on  the  arrangement, 
r^oKQ-i  and  any  security  that  may  be  given  in  ^pursuance  of  such  con- 
^  J  tract  is  absolutely  void  even  against  the  debtor  who  may  have 
given  such  a  security  (c). 

In  granting  relief  in  this,  as  in  similar  cases  ((2),  to  the  particeps  criminis, 
as  the  debtor  in  most  cases  is,  the  court  proceeds  upon  the  principle  that 
the  taking  the  security  in  contravention  of  the  arrangement  which  the 
other  creditors  have  acceded  to,  is  a  fraud  on  the  policy  of  the  law;  the 
relief  is  given  on  account,  not  of  the  individual,  but  of  the  public,  and 
it  is  absolutely  necessary  to  give  relief  to  the  particeps  criminis  in  respect 
of  the  interest  of  the  other  parties  (e).  Following  up  this  principle, 
where  the  creditor  stipulates  that  he  shall  receive  a  collateral  security 
from  a  third  person  not  provided  by  the  deed,  though  for  the  mere  amount 
of  instalments,  the  transaction  is  held  to  be  a  fraud  upon  the  other  cre- 

(a)  See  12  Price,  192,  Greenwood  v.  Lid-  is  another  of  the  many  instances  in  which 

better.  the  law  ha*  followed  equity ^  not,  as  is  the  caso 

(6)  See  Ex  parte  Sadler^  16  Ves.  65,  67,  where  equity  follows  the  law,  for  unifonnirf 

08.     In  order  that  the  benefit  of  the  addi-  of  decision  independent  of  choice,  but  from  ft 

tioiml  security  may  be  imparted  to  the  otJjer  deliberate  approval  of  the  principle. 

creditors  (see  15  Ves.  58),  of  course  it  must  (d)  ScoU  v.  Scott^   1  Cox,  366;  NevUk  t. 

he  held  to  be  good  as  against  the  party  giving  Wilkin$on^  1  Bro.  543;  Palmer  v.  iWore,  11 

it ;  but  may  not  this  produce  the  consequence,  Ves.  1G7,  ibid.  535,  cases  of  frauds  upon  the 

as  agaiiibt  the   debtor,  adverted  to  tit/*.  85U,  faith  of  marriage  contracts. 

11.  (a)?  Spurrett  v.  Spiiler,  1  Atk.  105;    CAa-  («)  Jackmanv.  Mitckell,  13  Ves.  587, usA 

t er field  w  Janssen,   I  Atk.  352;    Middleton  y.  fosft,  which  Lord  Chancellor  Sugden  dlAp* 

Lf'jrd  (Mslow,  1  P.  W.  769;  Dalbiac  v.  Dalbiac,  proved,  Lloyd  &  G.  183.     In  Ea^abrook  t. 

li)    Ves.    125;  Daubeny  v.  Cockbum^  1  Mer.  Scott^  iibi  tup.  460-1,  Lord  Kenyon,  M.  R^ 

C)*j6;    Watts  v.  Hydcj  2  Coll.  370,  stated  in  seemed  to  think  that  where  a  creditor,  at  the 

the  additional  note.  instance  of  the  debtor,  had  set   his  debt  at 

(r)   Cockiliott   v.  J^ermett,  2   T.   K.  765;  1 500/.,  it  being  really  3000/.,  on  having  pw- 

Eaatabrook  v.  Scolty  3  Ves.  400 ;  Mawton  v.  missory  notes  given  him  for  the  composiiioa 

Stocky  6  Vc9.  301-306;  Ex  parte  Sadler^  15  upon  the  remainder  of  the  debt,  he  might  re- 

Ves.  55 ;    Leicester   v.   Rose^   4    East,    379 ;  cover  it,  if  there  were  any  surplus,  after  p«f* 

Jackson  v.  Daviaon^  4  Barn.  &  Aid.  695.  This  ing  the  compositions  to  the  other  creditors. 
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ditors  and  upon  the  debtor  («);  and  where  a  banking  jGrm,  they  being 
creditors,  had  agreed,  on  receiving  a  guarantee,  to  pay  a  certain  compo- 
sition to  the  creditors  of  their  debtor,  and  they  privately  stipulated  with 
the  debtor  that  he  should  secure  tothera  the  amount  of  their  debt  beyond 
the  composition,  this  was  held  to  avoid  the  guarantee  which  had  been 
given  to  them  (6). 

In  all  these  ca^es,  it  is  assumed  that  the  transaction  complained  of  was 
unknown  to  the  other  creditors ;  but  an  instrument  creating  an  r*o/?Qi 
^obligation  to  pay  the  deficiency  of  a  composition,  though  by  the  ^  -* 
debtor  himself,  is  good  if  it  be  part  of  the  transaction  that  it  be  commu- 
nicated to  the  other  creditors,  and  they  do  not  object  (c) :  however,  those 
who  assert  that  it  was  known  to  the  creditors  have  the  onus  of  establish- 
ing that  fact  by  proof  (d). 

It  is  to  be  observed,  that  it  is  not  by  refusing,  but  by  consenting  to,  a 
composition,  that  one  or  more  creditors  m^y  be  restrained  in  their  pro- 
ceedings on  the  originally  equitable  and  now  legal  ground  of  fraud  upon 
the  rest :  a  creditor  who  enters  into  a  personal  individual  arrangement, 
and  receives  money  under  it,  is  not  within  the  principle,  if  that  agreement 
were  not  made  a  lure  to  others ;  and  he  may,  therefore,  still  proceed  to 
recover  the  whole  of  what  remains  due  to  him  at  law  (e),  and  there  is  no 
ground  in  equity  to  restrain  him. 

Where  a  composition  deed  between  a  debtor  and  his  creditor  provides 
that  those  who  come  in  under  it  shall  thereby  release  their  debts,  a  cre- 
ditor having  a  lien  cannot  realize  his  lien  and  prove  for  the  difference  : 
if  he  elects  to  take  the  benefit  of  the  deed,  he  must  first  give  up  the  pro- 
perty on  which  he  claims  the  lien  (/). 

It  is  established  as  a  general  principle,  as  before  noticed,  that  he  who 
is  the  person  to  give  the  discharge  is  the  person  who  ought  to  sue  for  a 
debt,  and  that  a  person  who  has  an  interest  in  a  debt,  when  recovered, 
is  not,  on  that  account  merely,  entitled  to  sue  the  debtor  for  the  recovery 
of  the  debt.  He  who  has  the  legal  estate  is  the  person  to  redeem  a  mort- 
gage ;  therefore,  some  of  the  creditors  under  a  trust-deed  cannot  file  a  bill, 
even  on  behalf  of  themselves  and  the  others,  to  redeem  a  mortgage  on 

(a)  LdctMter  v.  Jfewe,  4  East,  371-9 ;  Knight  principles  of  public  policy  applicable  to  these 

V.  HutU,  5  Bing.  432,  judgment  ofC.  J.  Best ;  cases  would  deprive  the  creditor  of  the  ad- 

Ex  parte  Sadler^   15  Yes.  55:   '*!  was  not  vantage  be  had  so  obtained.    In  Lee  v.  Lock- 

aware,"  said  Lord  Eldon,  "of  the  last  deci-  art^  3  My.  &  C.  302,  where  the  creditor  had 

sioD  of  the  Court  of  King's  Bench;    that  the  benefit  of  his  security,  there  was  no  con* 

where  the  security  is  obtained  [from  a  third  tract  or  common  purpose  between  the  niort- 

person]  for  tho  same  sum  which  is  secured  gagees  and  other  creditors  (i6.  p  315)  ;  there 

by  the  general  composition,  it  is  a  fraud  upon  was  besides  an  indorsement  on  the  deed,  re- 

the  creditors :  but  I  am  struck  with  it,  and  serving  to  the  creditor  his  rights  under  his 

think  there  is  much  principle  in  it     When  security,  which  was  evidence  of  bonu  fideSf 

the  security  is  for  a  larger  sum,  it  is  a  fraud  and  of  the  absence  of  all  idea  of  conceal- 

upon  the  debtor;  as,  if  the  surety  pays  the  ment.    In  the  note,  2  Beav.  395,  ail  the  cases 

larger  sum,  he  has  immediately  a  demand  in  regard  to  transactions  in  fraud  of  composi* 

over  against  the  princip>al,  who  then  has  not  tion  deeds,  from  1688  to  1837,  are  collected, 
the  benefit  of  the  agreement  which  his  ere-         (6)  Pendlebury  v.  Walker^  4   Y.   &   Coll. 

ditors  in  general  intended  to  give  him,"  ibid.;  427,  440. 

V.  iup.  p.   358,  n.  (6).    In  CuUingworth  v.         (c)  Lord  Eldon,  13  Ves.  536-7:  and  see 

Lhyd  (2  Beavan,  392  ;  tup.  p.  355),  a  creditor,  15  Yes.  57. 
unknown  to  the  others,  before  executing  the         (d)  Ibid. 

deed  bad  realized  a  security  which  the  deed         (e)  Greenvoood  v.  Lidbetter,  12  Price,  191. 
purported  to  release;  it  was  held  that  the        (/)  Buck  v.  Sk^aniy  1  Phillips,  694. 
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the  property  or  a  part  of  it  which  is  subject  to  the  trust,  unless  they  make 
a  special  case,  as  that  the  trustees  are  colluding  with  the  mortgagor  (a) ; 
nor  can  they  sue  for  the  recovery  of  any  debts  due  that  may  have  been 
assigned  as  part  of  the  trust  property,  unless  the  trustees  are  colluding 
with  the  debtors,  or  they  are  in  circumstances  which  make  it  unsafe  that 
the  money  should  get  into  their  hands  (6). 

In  a  creditor's  suit,  whether  to  carry  into  efiect  the  trusts  of  a  deed 
r*^f)11  *^^  ^^^  ^^^  administration  of  the  estate  of  a  deceased  person,  any 
*-  -»  creditor  may  impeach  in  the  Master's  office  the  debt  of  any  other 
creditor  who  offers  to  prove  his  debt,  though  such  last-mentioned  creditor 
may  have  been  plaintiff  in  the  suit  and  obtained  the  common  decree  for 
an  account  of  the  debts  (c). 

It  may  here  be  observed,  in  reference  to  creditors'  suits  generally, 
that  it  is  always  advisable  for  the  creditor,  who  seeks  by  a  suit  in  Chan- 
cery to  affect  the  real  estate  of  his  deceased  debtor,  to  prove  his  debt 
against  the  heir  or  devisees,  even  though  it  be  admitted  by  the  personal 
representative,  which  admission  cannot  be  read,  as  an  admission,  as 
against  the  heir  or  the  devisees.  To  allow  a  creditor  at  the  hearing  to 
supply  the  defect  of  evidence  is  not  a  matter  of  right,  but  of  favor;  and 
the  court  will  be  very  much  influenced,  in  granting  or  refusing  such  favor, 
by  the  merits  of  the  case ;  if,  therefore,  the  debt  be  of  long  standing,  or 
attended  with  any  unfavorable  circumstances,  it  is  particularly  advisable 
that  it  should  be  proved  {d).  Mistake  as  to  the  law  or  practice  of  the 
court  is  not  per  se  a  ground  for  asking  the  indulgence  (e). 

(a)  Doran  v.  Simpton^  4  Yes.  651;  4  Bro.  pion,  1  Yes.  105,  is  examined ;  and  see  1  De 

C.  C.  270;  et  v.  sup.  p.  308;  H  inf.  Mart-  Gex  &  Smale,  383. 
gages.  (c)  Owent  v.  DiM%ton^  Or.  &  Phillips,  56 ; 

(6)  Lord  Alvanley,  Troughton  y.  Binkesy  TomHn  v.  TomUfiy  1  Hare,  248,  where  other 

(Dec.  1801),  6  Yes.  573;  and  see,  on  the  cases  are  cited,  showing  the  general  practice, 

necessity  of  charging  and  proving  collusion  As  to  the  form  of  decrees  in  matters  of  this 

or  insolvency,  where  the  party  suing  is  not  description,  v.  tW.  aZ.  Seton  on  Decrees,  p.  252. 
the  legal  hand  to  receive,  Francklyn  v.  Fem^         (d)  See  Marim  v.  Whkht^  Cr.  &  P.  261, 

Barnard  ist.  30,  33;  and  Ahager  v.  Rowley^  6  and  Seton  on  Decrees,  263,  and  2  Daniell, 

Yes.  749,  750  :  Beckhy  v.  Dorrington,  there  Ch.  PracL  p.  416,  there  referred  to;  and  see 

cited,  (and  see  1  Russ.  &  M.  279,)  and  Law  the  additional  note.  No.  2,  p.  363,  infra. 
V.  Law,  2  Coil.  44,  where  Newiand  v.  Ckam-        (e)  Woodgale  v.  Fidd,  2  Hare,  211. 


ADDITIONAL  NOTE.— No.  I. 


In  the  late  case  of  Watts  v.  Eyde,  2  Collier,  376,  referred  to  supra,  p.  354,  the 
material  circumstances  were  as  follows:  In  the  year  1841,  Mr.  Watts,  the  plain- 
tiff, became  involved  in  debt:  in  the  latter  part  of  that  year,  he  was  in  confinement 
at  the  suit  of  one  or  more  of  his  creditors:  under  Mr.  Hyde's,  the  defendant's, 
advice,  who  was  then,  and  had  for  some  years  been,  and  for  some  time  afterwards 
continued  to  be,  his  solicitor,  and  with  his  assistance,  a  composition  with  Mr. 
Watts'  creditors  was  effected,  and  a  deed  of  composition  was  executed  by  Mr. 
Hyde  and  many  of  Mr.  Watts'  creditors,  including  the  trustees  of  it,  Mr.  Spottis- 
woode  and  Mr.  How,  for  whom  Mr.  Hyde  acted  as  solicitor  in  the  matter  of  the 
trust ;  several  of  the  creditors  executed  it  after  Mr.  Hyde.  One  of  the  conditions 
of  the  deed  was,  that  Mr.  Watts  should  insure  his  life  for  1500Z. ;  he  did  not 
strictly  comply  with  this  condition ;  what  did  take  place  is  stated,  p.  378,  of  the 
report.  Mr.  Hyde,  in  consequence  of  this  breach,  in  1843,  brought  an  action 
against  Mr.  Watts  to  recover  his  whole  debt,  alleging  also  (by  his  answer)  that  it 


Watts  T,  Hyde^  before  the  Vice- Chancellor  K.  Bruce.  361 

was  the  understanding  between  him  and  Mr.  Watts,  that  he  should  in  any  event 
be  paid  his  entire  debt  (see  pp.  384-6).  The  bill  was  filed  for  a  perpetual  injunc- 
tion, and  to  establish  the  deed  and  the  release  it  contained  against  Mr.  Hyde. 
There  was  no  evidence  to  show  that  Mr.  Watts  knew  or  understood  accurately  what 
was,  or  would  be,  or  might  be  the  effect,  upon  the  validity  of  the  deed,  of  his 
default  or  omission  to  insure  in  conformity  with  the  provisions  of  the  deed  (see  pp. 
381-2).  The  Vice-Chancellor  K.  Bruce,  in  giving  judgment,  said,  "  If  Mr.  Hyae 
executed  the  deed  with  an  intention  on  ^his  part,  or  on  the  part  of  Mr.  r-N-oAnr 
Watts,  or  under  any  agreement  or  understanding  between  them,  or  any  >-  ^ 
person  on  the  part  of  Mr.  Watts,  that  the  deed  should  not  or  was  not  to  have 
between  them  full  effect  and  complete  operation  according  to  its  tenor  and  purport, 
that  intention,  that  agreement,  that  understanding,  that  promise  is  plainly  not 
effective  or  available  for  any  purpose  at  law  or  in  equity,  and  did  not  prevent  the 
deed  from  operating,  as  the  deed  would  have  operated  without  any  such  intention, 
agreement,  understanding,  or  promise ;  for  it  does  not  appear,  and  cannot  be  pre- 
sumed to  have  been  communicated  or  known  to  Mr.  Spottiswoode,  or  any  of  the 
other  creditors  before  or  at  the  time  of  Mr.  Hyde's  execution  of  the  deed,  or  before 
or  at  the  time  when  any  creditor  whose  execution  took  place  after  that  of  Mr. 
,  Hyde  executed  it.  This  state  of  the  law  must  be  taken  to  have  been  known  to  Mr. 
Hyde,  a  professional  man ;  he  must  be  taken  to  have  been  incapable  of  supposing 
that  any  intention,  agreement,  understanding,  or  promise  could  be  of  any  force  or 
validity,  and  to  have  considered  himself  bound  by  the  deed  as  between  him  and 
the  plaintiff,  according  to  its  tenor  and  purport''  (and  see  p.  387  of  the  Judgment). 
The  Vice-Chancellor  added,  though  this  part  of  the  judgment  has  reference  to  an- 
other subject,  "But  though,  as  a  general  observation,  it  may  be  true  that  all  persons 
of  full  age  and  competent  understanding  are  liable  to  be  considered  as  knowing 
the  law,  the  rule  is,  I  apprehend,  not  without  exceptions ;  and  I  am  certainly  not 
satisfied  that,  for  any  purposes  of  this  suit,  it  is,  without  proof,  to  be  presumed  that 
Mr.  Watts,  while  the  client  of  Mr.  Hyde,  was  accurately  informed  or  correctly 
aware  of  the  state  of  the  law,  whether  as  administered  in  courts  of  equity  or  other- 
wise, as  to  any  matters  concerning  both  of  them,  in  which  their  interests  were,  or 
might  be,  connicting,  if  there  were  any  such.''  "  I  may  here  also  add,"  continued  his 
honor, "  that,  in  my  opinion,  if,  by  a  deed  of  composition,  a  creditor  release  his  debtor, 
a  subsequent  agreement  between  them  (not  by  deed)  that  the  debt  shall  be  paid  in 
full,  cannot  stand,  unless  supported  by  a  valuable  consideration  beyond  the  mere 
fact  of  the  released  debt:  the  case  of  a  bankrupt  promising  after  his  certificate  (v. 
supra,  vol.  i.  p.  246)  standing,  I  apprehend,  on  a  aifferent  footing."  In  pp.  387-8, 
the  Vice-Chancellor  sums  up  the  propositions  of  fact  and  of  Taw  on  which  his 
judgment  was  founded;  of  which  one  was,  that,  until  the  litigation  in  1843,  Mr. 
Watts  did  not  understand  that  Mr.  Hyde's  execution  of  the  deed  was,  as  between 
them,  a  substantial  execution,  or  that  it  at  any  time  bound  him,  as  between  them- 
selves, in  any  manner ;  and  that  Mr.  Hyde  must  be  taken  to  have  bcQu  the  creator 
of  that  impression ;  and  that  Mr.  Watts's  mind  being  taken  to  be  so  impressed,  he 
would  not  nave  considered  it  to  be  material  as  between  him  and  Mr.  Hyde,  whether 
any  default  or  omission  in  performing  the  conditions  of  the  deed  or  any  part  of 
them  did  or  did  not  or  should  or  should  not  take  place  on  the  part  of  Mr.  Watts ;  and 
the  Vice-Chancellor  was  of  opinion  that,  under  the  circumstances,  Mr.  Hyde  could 
not  be  permitted  to  say  that  as  between  him  and  Mr.  Watts  the  deed  or  any  of  its 
provisions  had  become  void.  The  injunction  was  granted  pp.  389,  395.  In  pp. 
389-91  of  the  iudgment,  the  Vice-Chancellor  observes  upon  tne  point  of  Pleading 
arising  from  the  agreement  or  understanding  above  referred  to  not  having  been 
stated  in  the  bill ;  namely,  whether  the  plaintiff  on  the  record  as  it  stood  could 
have  the  benefit  of  the  defendant's  allegations  as  fully  as  if  they  had  been  in  the  bill ; 
referring  to  Parsons  v.  Briddock,  2  Vern.  608 ;  Gordon  v.  Gordon,  3  Swanst.  400  ; 

Attwood  V. ,  1  Russ.  353, 5  Russ.  149 ;  Tat/lor  v.  Tahrum,  6  Sim.  281.  Liberty  was 

given  to  the  plaintiff  to  amend  (p.  391)  in  special  terms:  evidence  was  gone  into 
on  the  amenaments  pursuant  to  the  liberty  given,  and  the  cause  was  reheard ;  but 
the  Vice-Chancellor  retained  his  former  opinion. 
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Whether  Trusts  by  WiUfor  Payment  of  Debts  are  wUhin  the  2J5ih  and  40th  Section 

of  the  Stat,  3  d'  4  WUl.  IV,  c.  27. 

The  Master  of  the  Rolls  of  Ireland,  in  giving  judgment  in  Young  v.  WUton,  1846, 
10  Jr.  Eq.  Rep.  19,  made  the  following  remarks :  "  A  question  similar  to  that  in 
Francis  v.  Grover^  5  Hare,  39,  (a  case  of  an  annuity  charged  on  an  estate,  v.  supra, 
p.  198,)  is  adverted  to  by  Sir  E.  Sugden  at  the  close  of  his  judgment  in  the  case  of 
the  Commissioners  of  Donations  v.  WytrantZy  2  Jo.  &  Lat.  198;  but  it  is  not 
necessary  to  decide  that  question  in  the  present  case,  as  I  am  of  opinion  that  a 
trust  for  payment  of  debts,  although  it  be  an  express  trust,  does  not  fall  within  the 
25th  section,  the  subject  of  that  section  (as  was  stated  by  the  late  Master  of  the 
Rolls,  in  the  case  of  Knox  v.  Kelly ,  6  Ir.  Kq.  R.  285)  being  land  or  rent,  in  which  it 
is  impossible  from  the  interpretation  clause  to  comprise  a  gross  sum  of  money 
charged  on  the  estate.  The  question,  however,  still  remains  whether,  where  there 
is  a  trust  for  payment  of  debts,  the  case  falls  within  the  40th  section.  This  point 
was  in  effect,  though  not  in  terms,  decided  by  the  late  Master  of  the  Rolls,  in 
Knox  V.  Kelh/y  it  being  impossible,  in  my  opinion,  to  suggest  any  sound  distinction 
upon  the  construction  of  the  40th  section,  between  a  trust  for  payment  of  legacies 
and  a  trust  for  payment  of  debts,"  though  his  honor  did  not  decide  the  point.  The 
last  clause  of  note  (e),  p.  229,  sup,  was  introduced  inadvertently. 


ADDITIONAL  NOTE.—No.  III. 

Proof  of  the  Plaintiff^s  Debt  in  Creditor's  SuU, 

The  subject  of  the  proof  by  the  plaintiff,  of  his  debt  in  a  creditor's  suit,  was  again 
called  to  the  attention  of  Lord  Cottenham,  in  the  late  case  of  Watson  v.  Parker, 
Lord  Cottenham  there  said,  "  In  bills  seeking  payment  out  of  assets  in  a  course  of 
administration,  the  court  exercises  its  jurisdiction  as  incidental  only  to  the  account: 
it  has  no  original  jurisdiction  over  the  debt.  The  first  question  in  such  eases  is  as 
to  the  debt:  if  there  is  any  doubt  about  that,  before  the  court  proceeds  to  ad- 
minister the  estate  it  requires  the  plaintiff  to  establish  his  right  at  law,  and  for 
enabling  him  so  to  do  it  will  sometimes  retain  the  bill,  with  liberty  to  him  to  bring 
an  action.  The  question  is,  whether  I  ought  to  do  so  here,  or  to  dismiss  the  bill  at 
once.  It  seems  probable  that  the  result  will  be  the  same  in  either  case ;  and 
though  it  would  be  much  to  be  regretted,  if  the  party  who  is  really  entitled  to  have 
this  money  should  lose  it  solely  for  want  of  evidence,  yet  I  do  not  think  I  ought  to 
go  further  than  to  give  him  an  opportunity  of  establishing  his  title,  if  he  can,  at 
law.  The  only  other  course  would  be  to  direct  inquiries  before  the  Master,  as  tiie 
Vice-Chancellor  has  done ;  but,  though  it  is  sometimes  done,  where  owing  to  a  slip 
the  plaintiff's  evidence  is  leffc  incomplete,  I  am  by  no  means  disposed  to  encourage 
a  practice  of  that  sort,  more  particularly  where  the  plaintiff's  case  is  founded  on 
a  legal  demand"  (1). 


[*364]  ^ADDITIONAL  NOTE.—No.  IV. 

Right  of  Executor  to  Surplus  of  Trust  Fund, 

In  the  late  case  of  Russell  v.  Clowes,  2  Coll.  648,  the  question  arose  on  a  bequest 
of  certain  leaseholds  to  trustees,  upon  trust  to  sell,  and  to  apply  the  proceeds  in 
payment  of  the  testator's  debts,  funeral  and  testamentary  expenses,  between  the 

(I)  Lord  Chancellor,   Watson  v.  Parker,  2     to  the  form  of  decrees  where  evidence  is  ad- 
Phillips,  8.     In  this  case,  iliere  are  some  im-    mitted  de  bene  esse. — Pages  9,  10. 
portant  observations  of  Lord  Cottenham,  as 
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Crown,  there  being  no  next  of  kin  of  the  testator,  and  the  executors,  as  to  who 
was  entitled  to  the  surplus ;  a  question  which,  since  the  passing  of  the  Act  of  11 
Geo.  IV.  &  1  Will.  IV.  c.  40,  is  not  of  frequent  occurrence.  The  Vice-Chancellor 
Knight  Bruce,  on  the  authority  of  Pratt  v.  Sladden,  14  Ves.  193 ;  Sauthhouse  v. 
Bate,  2  Ves.  &  B.  396,  and  Dawson  v.  Clark,  15  Ves.  416,  held  that  under  the 
circumstances  the  executors  were  entitled  to  the  residue,  although  they  had  legacies 
giren  to  them  by  the  will. 


ADDITIONAL  NOTE.— No.  V. 

Of  the  Passing  of  Trust  Estates  hy  the  WUl  of  the  Trustee. 

The  subject  of  the  passing  of  the  trust  estate  by  a  devise  of  his  real  estate  by  a 
trustee,  is  shortly  adyerted  to  supra,  p.  37  (et  v.  p.  38).  In  addition  to  the  cases 
there  cited,  Lara  Braybrooke  v.  Inskip,  8  Ves.  416,  and  Bainbridge  v.  Lord  Ash- 
burton,  2  Yo.  &  Coll.  349,  should  be  consulted.  The  subject  was  brought  before 
the  Vice-Chancellor  of  England  in  the  late  case  of  Rackham  v.  Siddall,  xii.  Jurist, 
641, 1848,  where  his  honor  has  stated  the  rule  thus :  **  Where  a  person  having 
estates  of  his  own  and  estates  vested  in  him  as  a  trustee  does  make  a  devise  in 
general  terms,  which  general  terms  would  be  sufficient  at  law  to  pass  both  estates, 
but  couples  that  devise  with  something  that  necessarily  leads  to  the  inference  that 
he  was  thinking  only  of  his  own  property  at  the  time  he  made  the  devise ;  that, 
there,  the  general  words  of  the  devise  shall  not  operate  to  pass  that  which  he 
held  as  a  trust  estate,  and  although  the  thing  here  is  very  minute''  (the  devise 
was  of  dU  his  real  estate  charged  with  bOl,  to  one  Watson)  *'  the  trust  estate  did 
not  pass.'' 


*SKcnow  V. —  Of  Sales  of  Propertyy  Real  and  Personal^  ^^^^  r^oc^i 
Trusts  and  Charges  for  the  Payment  of  Debts  and  Legacies.  *-        ^ 

Oeneral  Doctrines  as  to  who  is  the  Person  to  sell  under  a  Devise  or  (Charge  hy  Will. 

Who  is  to  sell  under  Direction  in  a  WUl. 

Devise  in  Trust — Pou>ers — Term  of  Tears  created. 

Difference  between  Devise  to  Executors  in  trust  to  sell,  and  Power  given  to  Executors  to 

seU. 
Distinctions  to  be  observed  in  regard  to  Powers  given  to  a  number  of  Persons  or  a 

Class. 
I^ecifc  Authority  not  necessary. 

Where  there  is  a  Direction  for  Sale  without  naming  any  Person  to  sell. 
Where  there  is  a  Charge. 
Charge  of  Debts  a  Trust. 
Pfnoer  extinct  at  Law. 
Estate  charged  with  Annuities. 

Trustees  for  Sale  not  to  wait  for  Decree  of  the  Court  of  Chancery. 
Generally,  Power  to  SeU  implies  Power  to  Mortgage. 
Direction  to  raise  Money  out  of  Bents  and  Profits. 
Annuity  to  be  paid  out  of  Bents  and  Profits. 
Court  cannot  direct  a  Sale  not  authorized  by  the  Trust,  on  the  ground  of  its  being 

Beneficial, 

It  has  already  been  observed  that,  whether  the  real  estate  is  subjected 
to  debts  or  legacies  (a),  or  both,  by  way  of  trust  or  of  charge,  or  by  way 
of  legal  power  in  the  nature  of  a  trust,  the  estate  can  only  be  turned  into 

(a)  Portions  will  form  the  subject  of  a  distinct  Section. 
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money  and  the  proceeds  distributed,  in  case  of  dispute  or  difficulty, 
through  the  agency  of  the  Court  of  Chancery  (a). 

Where  the  land  is  devised  to  trustees,  in  trust,  to  raise  the  requisite 
money  out  of  the  estate,  by  sale,  or  in  any  other  manner,  or  a  power  is 
given  to  certain  persons  for  that  purpose,  or  where,  as  is  usual,  a  term 
of  years  is  created  and  vested  in  trustees  upon  trust  to  raise  the  requisite 
funds  in  the  manner  pointed  out,  little  difficulty  can  arise;  the  legal 
powers  of  the  trustees  in  ordinary  cases  enable  them  to  perform  the 
r*%f)1  ^^^^^  *  ^^^  ^^  sometimes  happens  that  no  trustees  to  'perform  the 
'-  -J  trust  are  named,  and  difficulties  and  doubts  arise  as  to  who  is  to 
sell  or  otherwise  raise  the  money,  and  as  to  the  manner  in  which  it  is  to 
be  done ;  in  these  cases,  the  Court  of  Chancery  must  necessarily  be 
resorted  to:  it  is  necessary,  therefore,  shortly  to  advert  to  the  Doctrines  of 
the  Court  of  Chancery,  and  incidentally  of  the  common  law  to  some 
extent,  in  reference  to  this  subject. 

It  very  commonly  happens  that  the  executors  of  the  testator  are  made 
the  trustees  for  the  purpose  of  raising  and  distributing  the  requisite  funds; 
it  may  be  proper,  therefore,  first  to  notice  the  difference  in  the  view  of  a 
court  of  law  between  a  devisee  to  executors  in  trust  to  sell,  and  a  power 
given  to  executors  to  sell. 

If  the  land  be  devised  to  executors  to  sell,  such  a  devise  passes  the 
interest  in  it  at  law ;  but  a  devise  that  executors  shall  sell  the  land,  or 
that  the  land  shall  be  sold  by  the  executors,  gives  but  a  power  (6). 

In  all  cases  where  the  executor  is  authorized  to  sell,  he  may  sell  alone, 
even  where  he  has  only  a  power,  for  where  an  authority  to  sell  is  given 
to  a  particular  person,  the  vendee  takes  under  the  will ;  any  right  or  title 
in  the  heir  is  excluded ;  there  is  no  need  for  his  joining  in  the  sale ;  and 
a  complete  title  can  be  made  to  the  purchaser  by  him  to  whom  the 
power  is  given  (c).  A  power  to  sell  real  estate  may  not  only  be  expressly 
given,  but,  what  is  equivalent,  necessarily  implied,  as  will  presently  be 
noticed. 

Where  the  power  is  given  to  more  than  one,  as  is  the  case  where  there 
are  several  executors,  some  nice  distinctions  have  been  taken.  If  a 
power  be  given  to  two  or  more  persons,  the  power  can  only  be  executed 
by  the  whole  of  the  persons  so  named;  it  cannot  be  executed  even  by  the 
survivors  or  survivor,  unless  under  an  express  authority,  for  it  is  a  per- 
sonal trust  in  all.  But  a  distinction  has  been  taken  where  the  power  is 
given  to  executors  or  persons  as  a  Class.  Sir  Edward  Sugden  thus 
sums  up  the  result  of  the  decisions  {d)\  1.  Where  a  power  is  given  to 
two  or  more  persons  by  their  proper  names,  who  are  not  made  executors, 
the  power  will  not  survive  without  express  words ; — 2.  Where  it  is  given 
to  three  or  more  generally,  as  to  "  my  trustees,"  or  "  my  sons,"  amounting 
to  three  or  more,  and  not  by  their  proper  names,  the  authority  will  sur- 

(a)  There  are  some  old   authorities  that,         (6)  Sugden  on  Powers,  vol.  i.  pp.  131-4; 

where  the  money,  when  raised,  is  to  form  Chance  on  Powers,  vol.  i.  pp.  53,  54.     I  need 

part  of  the  personal  estate,  and  it  has  been  scarcely  add  that,  in  these  learned  wcwks,  the 

raised  and  is  in  the  hands  of  the  executor,  a  subject  of  Powers  is  exhausted, 
legatee  whose  legacy  is  payable  out  of  the        (c)  See  the  judgmentof  Lord  Chief  Justice 

mixed  fund,  may  sue  for  it  in  the  Ecclesiasti-  of  Common  Pleas,   WhiU  v.  Fitty,  2  Russ. 

oal  Court ;  see  the  cases  cited,  9  Barn.  &  Cr.  497. 
491 ;  but  see  ibid.  pp.  492,  493,  where  the        {d)  On  Powers,  L  146. 
contrary  is  decided. 


Power  to  sell  by  Implication.  366 

Ti?e  whilst  the  plural  number  remains; — 3.  Where  the  authority  is  given 
to  "executors,"  and  the  will  does  not  expressly  point  to  a  joint  exercise 
of  it,  even  a  single  surviving  *executor  may  execute  it; — but,  r*qf;7i 
4.  Where  the  authority  is  given  to  them  nominatirriy  although  in  l-  •' 
the  character  of  executors,  yet  it  is  at  least  doubtful  whether  it  will  sur- 
vive;— and,  5.  Where  the  power  to  executors  arises  by  implication,  the 
power  will  equally  arise  to  the  survivor  (a). 

It  is  not  necessary  that  there  should  be  a  specific  authority  given  to 
the  trustee  to  enable  him  to  sell,  if  a  sale  is  necessary  to  the  due  execu- 
tion of  the  trust  {b) :  it  will  always  be  inferred  that  the  testator  means 
to  give  to  the  persons  directed  or  empowered  every  authority  which  is 
necessary  for  his  declared  purpose  (c).  If  the  testator  directs  his  estates 
to  be  sold  for  certain  purposes  without  declaring  by  whom  the  sale  shall 
be  made,  in  the  absence  of  such  declaration,  if  the  fund  be  distributable 
by  the  executors  (i),  they  will  have  by  implication  a  power  to  sell  (c) ; 
and  it  seems  that  the  executors  of  the  executor  may  sell,  so  long  as  the 
chain  of  representation  is  duly  kept  up,  such  executors  coming  within 
the  same  reason  {/). 

If  a  testator  merely  charges  his  lands  with  the  payment  of  his  debts, 
that  is  a  declaration  of  intention,  on  which  the  Court  of  Chancery  will 
fasten,  and  draw  out  of  the  mass  going  to  the  heirs  or  to  others  that 
quantum  of  interest  which  will  be  sufficient  for  the  debts  (g) ;  but  to 
efiectuate  this  the  estate  must  necessarily  be  sold  by  the  heir  or  such 
other  person ;  and  a  purchaser  under  the  person  to  whom  the  legal  r«of;Qi 
*estate  shall  be  devised  or  may  descend  subject  to  the  charge,  will  ^  -^ 
DO  more  be  liable  to  see  to  the  application  of  his  purchase  money  than  if 
be  had  purchased  of  a  person  having  an  express  authority  to  sell.  In 
the  former  case,  above  referred  to,  the  power  is  expressly,  and  in  this 

(a)  Sir  Edward  Sugden,  in  his  profound         (d)    Barrington  v.   jSU.-Gmeralj  Hardress, 

Treatise  on  Powers,  has  fully  investigated  Rep.  419  ;  Mackintosh  y.  Barber^lBxngh.tO ; 

this  subject,  and  to  it  I  would  beg  to  direct  Bentkamy.  WiUshirey  4  Mad.  44;  Patton  y. 

the  student's  particular  attention.  RandaUj  1  Jac.  &  W.  189;  Tylden  y\  Hyde, 

(6)  BaU  V.  Harris,  8  Simons,  485,  4  My.  &  2  Sim.  &  S.  238;  Milward  v.  iksmlli.  Dyer, 

Cr.266;  and  see  1  Coll.  649;  Barker  v.  D.  371  b;   Forbes  v.  Peacock,   11  Mees.  &  W. 

of  Devon,  3  Meriv.   311 ;  Shaw  v.  Borrer,  1  639 ;  judgment  of  Roifej'B. ;  and  see  Bentham 

Keen,  559 ;  see,  as  to  this  case,  the  judgment  v.  WiUshire^  4  Mad.  49 ;  and  Gosling  y.  Carter, 

of  Vice-Chancellor  K.  Bruce,  GosKng  v.  Car-  1  Coll.  644;  there  the  receipt  of  the  executor 

t<r,  1  Coll.  648-9;  Forbes  y.  Peacock,  11  Sim.  was  held  to  be  a  sufficient  discharge,  et  v. 

152,  160.    The  Vice-Cbancellor  of  England,  infra, 

after  referring  to   Ward   v.  Devon  (9  Feb,         (e)  Sugden  on  Powers,  i.  139;  BaUy.Har' 

1805),  where,  under  a  general  direction  for  ris,  4  My.  &  Cr.  266-7,  confirming  Shaw  v. 

sale,  it  was  held  that  the  executors  could  sell,  Borrer,  1  Keen,  559  ;   in  which  case  Lord 

held  that  the  plaintiff  (the  surviving  executor)  Cottenham  observes,  that  in  fact  the  point 

in  this  case  was  entitled  to  sell.     "  The  only  had  been  long  since  settled  by  Elliott  v.  Merry- 

other  question,'*  he  added,  "is,  whether  the  man,  Barnardist  78,  followed  by  other  cases 

plaintiff  can  give  a  valid  receipt  for  the  pur-  down  to  DoUon  v.  Hewen,  6  Mad.  9 ;  see,  as 

chase  money ;  and  I  am  of  opinion  he  can  do  to  this  case,  1  Coll.  649-50 ;    Wood  v.  White, 

eOjfor  the  testator  has  charged  his  real  estate  4  My.  &  Craig,  460,  481 ;  Bateman  v.  Bate- 

with  the  payment  of  his  debts,  and,  as  the  man,  1  Atk.  421,  2  Russell,  490;   Forbes  v. 

bill  says  nothing  at  all  about  debts,  non  constat  Peacock,  1 1  Sim.  1 60. 

bat  that  some  of  them  may  remain  to  be  paid ;         (/  )  Sugden  on  Powers,  i.  139, 1 40 ;  where 

at  all  events,  the  purchaser  has  no  notice  that  the  representation  begins  with  a  prerogative 

they  have  all  been  paid,  and  he  is  not  bound  probate,  it  cannot  be  kept  up  without  preroga- 

to  inquire  whether  they  have  been  paid  or  tive  probates  throughout 
not."  (g)  Lord  Eldon,  Bailey  y.  Ekins,  7  Ves.  322, 

(c)  Sowarshy  y.  Laey^  4  Mad.  142.  et  y.  infra. 
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impliedly  given,  for  the  purpose  of  carrying  into  effect  the  declared  inten- 
tion as  to  the  purchase  money  (a),  and  everything  necessary  for  effectuat- 
ing it  is  enforced  against  the  parties  whose  concurrence  is  necessary  for 
its  completion  (6). 

A  charge  for  payment  of  debts  has  been  and  ought  to  be  treated  as 
a  trust,  so  far  as  to  give  to  the  creditors  a  priority  over  the  special  pur- 
poses of  any  subsequent  devisee  ;  though  the  charge,  directly,  affects  the 
equitable  and  not  the  legal  estate,  it  is  a  devise  of  the  estate  in  substance 
and  effect  pro  tanto  to  pay  debts  (c) :  and  where  upon  the  construction 
the  trusts  of  the  will  affect  a  particular  estate  first  in  common  with  the 
testator's  other  property  for  the  payment  of  debts  generally,  and  next 
separately  for  the  special  purposes  of  the  will,  then  the  trustees  and 
executors  may  sell  without  seeking  the  authority  of  the  court,  and  the 
purchaser  is  not  bound  either  to  inquire  whether  other  sufficient  property 
is  applicable  or  ought  to  be  applied  first  in  payment  of  the  debts,  or  to 
see  to  the  application  of  his  purchase  money  (d). 

Where  a  power  given  for  sale  is  for  any  reason  extinct  at  law,  or 
where,  in  point  of  law,  for  want  of  any  persons  being  named  to  execute 
the  trust  or  because  those  named  have  died  before  the  te3tator,  the  power 
therefore  never  could  exist  and  cannot  take  effect ;  the  Court  of  Chan- 
cery, deeming  the  purpose  for  which  the  testator  directs  the  money  arising 
from  the  sale  to  be  applied,  to  be  the  substantial  part  of  the  devise,  and 
the  persons,  if  any,  named  to  execute  the  power  of  selling,  to  be  mere 
r*^91  i'^struments,  will  enforce  it ;  on  the  principle  analogous  to  'that 
•■  ^  before  noticed,  namely,  that  a  trust  shall  never  fail  for  want  of  a 
trustee,  and  that  if  one  is  wanting  the  court  shall  execute  the  office  (f). 
The  relief  is  administered  by  considering  the  land,  in  whatever  person 
it  may  be  vested  (other  than  a  purchaser  bond  fide  for  valuable  considera- 
tion without  notice),  as  bound  by  the  obligation  and  by  compelling  the 
heir  or  other  person  having  the  legal  estate  to  perform  it  [f) ;  and  that  at 
the  instance,  not  only  of  favored  objects,  as  a  wife,  children,  and  credit- 
ors, but  of  all  persons  indiscriminately :  every  cestui  que  trust — and  the 

(a)  Ball  V.  flarrif,  4   My.  &  Cr.  266-7 ;  over   the  special  purposes   of  the  devise.'' 

Shaw  V.  Borrefy  1  Keen,  559,  tupra ;  Wood  v.  But,  as  before  mentioned    {sup.  p.  303,  ad- 

White,  4  My.  &  Cr.  460,  481;  Batemany.  ditional  note,  No.  2),  a  devise  of  an  estate, 

Bateman,  1  Atk.  421  (2  Russ.  406} ;  Forbes  subject  to  a  charge  of  an  annuity  or  the  like, 

V.  Peacock,   11   Sim.   160;  and  see  Peter  v.  though   it  imposes   an  obligation,  does  not 

Beverley,  10  Peter,  R.,  U.  S.  532.  otherwise  confer  a  fiduciary  character  oa  the 

(6)  On  this  principle,  in  Fowle  v.  Oreen^  1  devisee;  v.  sup.  pp.  198,  357. 

Ch.  Ca.  262,  the  heir  was  compelled  to  join  (rf)   Shaw  v.  Bonrer^  1  Keen,  673,  67S; 

where  lands  were  devised  to  the  executors  to  and  EJHot  v.  Merrtnuun^  Barnard.   78   {»?• 

sell ;  but,  as  we  have  seen,  this  is  not  now  proved  by  Lord  Kenyon,  Bonnty  v.  Ridgard, 

considered  to  be  necessary,  unless,  perhaps,  1  Cox,  145),  there  cited :   the  seeing  \o  ibe 

in  the  case  of  an  implied  power  to  sell,  see  application  of  purchase  money  will  be  more 

Gosling  v.  Carter,  1  Coll.  651 ;  v.  st/^.  366.  fully  considered  in  the  next  Section. 

(c)  If  a  man,  said  Lord  Eldon,  by  deed  or  (e)  The  distinction  in  this  respect  between 

will  charges  or  orders  an  estate  to  be  sold  for  naked  powers  and  powers  coupled  with  a 

payment  of  his  debts,  and  then  makes  spe*  trust  has  been  adverted  to  tup.  pp.  81,  S*2; 

ciAc  dispositions,  the  purchaser  is  not  bound  and  see  Madison  v.  Andrew^  1  Ves.  57 ;  and 

to  see  to  the  application :  it  is  just  the  same  Sugden  on  Powers,  L  191. 

as  if  the  specific  bequests  were  out  of  the  (/)  See  Walker  y.  SmaUtmody  Amh.  676; 

will;  Jenkins  y.   HileSf  6   Yes.  654.     Lord  Elliot   v.   Merrimanj  BarnardisL   78:  as  «> 

Langdale  says,  1  Keen,  576,  **  A  charge  of  liability  to  see  to  the  application  of  the  par- 

this  nature  has  been  and  ought  to  be  treated  chase  money  in   such   case,  see  Jenkitu  ^• 

as  a  trust  which  gives  the  creditors  priority  HiUs^  6  Yes.  654,  and  the  next  Section. 
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persons  claiming  under  a  charge  are  in  the  nature  of  cestuis  que  trust — 
has,  as  has  already  been  noticed,  a  right  to  the  aid  of  the  court  to  enforce 
the  trust  in  his  favor  (a).  Where  the  estate  is  charged  with  Annuities, 
it  is  not  the  course  to  discharge  the  lands;  they  will  still  be  charged 
in  the  hands  of  a  purchaser,  because  it  was  the  very  purpose  of  making 
the  lands  a  fund  for  that  payment,  that  it  should  be  a  constant  and  sub- 
sisting fund  (6). 

The  mode  of  raising  Portions  will  be  considered  in  a  distinct  chap- 
ter (c),  where  some  others  of  the  doctrines  applicable  to  charges  gene- 
rally will  also  be  noticed. 

Trustees  for  sale  are  not  to  wait  for  a  decree  of  the  court  for  the  rais- 
ing the  money,  which  would  oblige  every  person  to  come  here;  and 
where  it  is  done  by  the  trustees  fairly,  this  court,  if  the  matter  be  before 
it  afterwards,  will  always  support  the  sale ;  for  a  decree  of  the  Court  of 
Chancery  does  not  give  the  right,  but  it  is  only  made  for  an  execution 
of  the  trust  or  power  that  is  given  or  conferred  \d). 

Generally  speaking,  a  power^o  sell  implies  a  power  to  mortgage  {e)\ 
but  a  mortgage  is  not  a  proper  execution  of  the  trust  where  the  clear, 
manifest  intention  of  the  testator  is,  that  the  estate  should  be  sold  out 
and  out,  and  that  there  should  be  a  complete  conversion  of  his  real 
estate,  and  that  the  produce  of  his  real  and  personal  estate  should  be 
disposed  of  as  money  {f). 

Where  the  direction  is  to  raise  out  of  the  rents  and  profits,  or  by  sale 
or  mortgage,  if  the  words  are  evidently  used  in  contradistinction,  the 
'former  must  mean  annual  rents  and  profits ;  and  if,  in  such  a  r«o7n-| 
case,  the  charges  to  be  raised  by  these  respective  modes  are  of  *■  -* 
two  kinds,  the  one  annual  and  the  other  in  gross,  the  words  will  be  dis- 
tributed, the  annual  charges  being  raisable  out  of  the  annual  rents  and 
profits,  the  sums  in  gross  by  sale  or  mortgage  {g). 

Where  a  testator  gives  freehold  and  leasehold  estates  to  trustees  upon 
trust  to  receive  the  rents  when  and  as  the  same  shall  become  due  and 
payable,  and  thereout  to  pay  his  wife  an  annuity  during  her  life,  and 
immediately  after  her  decease  upon  trust  to  convey  the  estates  to  the 
use  of  other  persons;  in  such  case  the  annuity  is  not  considered  to  be 
charged  on  the  rents  generally,  and  therefore  if  the  rents  received  during 
the  widow's  lifetime  are  insufficient  to  pay  the  annuity,  the  arrears  are 
not  to  be  raised  out  of  the  estate,  but  the  annuity  must  abate  {h). 

However  beneficial  it  may  appear  to  be  (as  where  an  advowson  is 
directed  to  be  sold  on  the  death  of  the  incumbent)  that  an  immediate 
sale  should  take  place  not  authorized  by  the  trust,  the  court  cannot  for 
the  benefit  of  infants  or  others  not  sui  juris  direct  an  immediate  sale:  to 


(fz)  See  Hargrave's  note  (2)  to  Co.  Liti.  succession,  the  money  to  be  raised  was  for 

113  a.  the  fines  on  renewal,  v.  9up.  p.  86. 

(6)  ElUot  V.  Merriman,  Barnardisl.  78.  (/)  Haldenby  v.  Spofforth,  1  Beav.  390, 395. 

\  i    T  r       X.         -       'inn  is)  Plavlnt  V.  Abbotty  2  My.  &  K.  110: 

fO    /w/rii,  chap.  Vlll.  p.  390.  T-               J    ixr-n       ••     «;*n    .      .   V  u 

^  ^      "^                          r,    1        r»  Jarman   on    Wills,  ii.    540,  to  which    very 

^  {d)  Earl  of  Bath  v.  Earl  of  Bradford,  2  learned  work  I  would  refer  for  a  more  com- 

Ves.  590.  prehensive  view  of  the  doctrines  applicable 

(<•)  M'dU  V.  BatikSj  3  P.  W.  p.  1 ;  Ball  v.  to  this  subject :  el  v.  ntpra,  p.  86,  and  vol.  i. 

Harritj  4  My.  &  Cr.  268 ;  jSUan  v.  Backhouse,  p.  540 ;  and  see  the  section  on  Portiont,  part 

2- Ves.  &  B  05,  affirmed  Jacob,  G31 ;  approved  i.  infra. 

Bootle  V.  Blundell,  1  Meriv.  233  :  there  lease-  {h)  Foster  v.  Smith,  15  Law  J.,  N.  S.  183, 

holds  for  lives  were  devised  to  several  in  LordC,  1  Phillips,  629,00  appeal,  e<  v.  tn/Va. 


370  Of  Seeing,  to  the  Application  of  Purchase  Money. 

proceed  upon  the  notion  of  what  might  be  beneficial  to  the  parties  would 
be  to  assume  a  legislative,  not  a  judicial  power:  if  the  parties  are  adult, 
they  may  of  course,  without  the  interference  of  the  court,  sell  how  and 
when  they  please  (a). 

(a)  JohnUtme  y.  Baber^  8  Beav.  233. 


ADDITIONAL  NOTE. 

As  to  the  Duties  of  Trustees  for  Sale,  v.  supra,  p.  369. 

It  is  farther  to  be  observed  generally,  as  regards  the  duties  of  tmstees  for  sale, 
that  a  direction  that  trusees  shall  sell  at  such  time  and  in  such  manner  as  they 
shall  see  fit  will  not  authorize  an  indefinite  postponement  of  the  sale,  80  as  to 
interfere  with  the  relative  rights  of  the  tenant  for  life  and  remaindermen  (1) ;  so 
they  ousht  not  to  sell  the  timber  se])aratelj  'i£  the  estate  be  settled,  if  they  do  the 
tenant  tor  life  will  be  entitled  to  be  indemnined  (2).  The  rules  for  the  guidance  of 
trustees  who  are  to  sell  with  the  consent  of  the  tenant  for  life  are  laid  down  by  Lord 
Eldon  in  Morilock  v.  BuOcr,  10  Ves.  308,  309 ;  and  see  2  Sugd.  on  Powers,  487. 
Where  the  trustees  have  committed  the  management  to  one,  they  will  all  be  an- 
swerable, if  he  should  commit  a  breach  of  trust  in  the  disposal  of  the  property  or 
in  the  application  of  the  proceeds  (3). 

(1)  Walker  v.  Short,  19  Ves.  391-2.  (3)  Ohsoer  v.  Cmirt,  8  Pri.  166. 

(2)  Davits  V.  Weatcomb,  2  Sim.  425. 


r*^7n  *Section  VI. — Of  the  Obligation  of  the  Purchaser  to  see  to  the 
■■         •*  ^Application  of  his  Purchase  Money, 

I. — Purchases  of  Chattels,  Parts  of  the  Estate  of  a  Testator  or  LUestate,  from  Exe- 
cutors or  Administrators. 
As  regards  Creditors. 

General  Power  of  Executors  and  Administrators  over  the  Personal  Estate  of 

Testator  or  Intestate. 
Oenerally  speaking.  Purchaser  and  Mortgagee  acquires  an  Absolute  Title. 
But  not  y  it  appear  that  the  Sale  is  not  for  the  Purposes  of  the  EsteUe. 
Pledge  for  Antecedent  Debt  due  from  the  Executm\ 
Fraud  and  Covin  as  affecting  such  Transactions. 

Transactions  set  aside  under  Circumstances,  though  no  moral  Fraud  (n-  Imprth 
priety. 
As  regards  Legatees. 

Where  it  is  evident  the  Sale  is  not  for  the  Purposes  of  tAe  Administration. 
Mortgaae  by  Executor  for  his  Personal  Debt, 

Hill  V.  Simpson. 
Sale  of  Chattels  specifically  Bequeathed. 

Distinction  between  the  Cases  of  Creditors  and  of  Legatees,  especially  (u  regards 
Specific  Legacies. 
Scott  V.  Tyler,  and  Sir  W.  Grants  Observations  upon  it. 
Where  the  Property  pro  fessedly  is  not  sold  as  Assets. 
Sale,  Mortgage,  or  Settlement  by  Executor  of  Specific  Chattel  gicen  to  him. 
Condition  and  Rights  of  Residuary  Legatee. 
Alienation  mthout  Valuahle  Consideration. 
Effect  of  Length  of  Tim^  merely  as  a  Bar  to  any  Claim, 

II. — Purchases  of  Lands,  <&e,,/rom  Tnuiees,for  Sale. 

Condition  of  Purchaser  of  Real  Estate  from  Trustee  for  Sale  at  Law. 
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OeniT<d  RuU  in  Equity,  that  the  Purchaser  must  see  to  the  application  of  his  Ihtr- 
chase  Money. 
Usual  to  insert  a  CUmse  that  the  Receipt  of  ike  Trustees  shall  be  a  sufficient 

Discharge, 
Where  the  Charges  are  Indefinite,  general  rule  relaxed. 

Sir  William  Grant* s  Observations  on  the  General  Doctrine. 
Trust  for  Payment  of  Debts  generally. 

Annuity  charged  on  Land — where  there  is  a  Paramount  Charge  of  Debts. 
Land  discharged  when  the  Amount  has  been  properly  raised. 
Alienation  pending  a  Suit  void. 
Liability  of  Purchaser  to  be  determined  on  the  State  of  Things  at  the  Time, 

Botui  of  Indemnity  taken  by  Purchaser, 
Fraud — its  Effects, 

Trustee  cannot  aliene  to  satisfy  his  Private  Debt — or  so  as  to  give  a  Prefer- 
ence to  one  of  several  Creditors. 
*  Mortgage  subject  to  Legacies  only  where  there  is  a  Charge  of  Debts,      [*372] 
Eland  v.  Eland. 
Braithwaite  v,  Brittain. 
Where  the  Trust  is  for  Payment  of  definite  specified  Charges. 
Purchaser  not  bound  to  see  that  no  more  is  sold  than  is  necessary. 
Purchaser  mjay  obtain  good  Discharge  on  Receipt  of  Trustee  only,  on  apparent 

Intention  of  the  Deed  or  Will,  though  no  express  Authority  be  given. 
Purchasers  under  Decree. 

Effect  of  Stat.  3  <&  4  WUl.  &  M.  c.  47, 47  Geo.  IIL  c.  7,  andZ(&4  Will.  IV.,  as 
regards  Alienation  for  Valuable  Consideration  and  Settlements  on  Marriage, 
Analogy  to  a  Purchase  from  an  Executor  does  not  hold  in  such  ca^e. 
When  the  Heir  may  be  restrained  from  receiving  the  Purchase  Money, 
Where  Estate  charged  with  Legacies,  the  general  Charge  of  Debts  under  the 
StattUe  will  not  protect  tJic  Purcliaser  from  seeing  to  the  Application  of  the 
Purchase  Money. 
Horn  V.  Horn. 

We  have  now  to  consider  more  particularly  the  important  subject  of 
how  far  and  in  what  cases  a  purchaser,  in  order  to  obtain  a  good  title 
to  the  estate  clear  of  the  charges,  is  bound  to  see  that  his  purchase  mo- 
ney is  applied  to  the  purposes  for  which  the  sale  was  directed  or  author- 
ized to  be  made  ;  and  perhaps  the  most  appropriate  introduction  to  this 
subject  will  be  an  inquiry  into  the  condition  of  a  purchaser  of  a  term 
for  years  or  other  chattel  from  an  Executor  as  regards  the  creditors  and 
legatees  (a) ;  though,  as  will  be  seen,  the  analogy  between  the  two  cases 
does  not  universally  hold. 

The  executor  and  administrator,  as  has  already  been  adverted  to  (6), 
are  the  persons  intrusted  with  the  personal  property  of  the  testator  or 
intestate:  the  primary  and  paramount  duty  of  the  executor  and  admin- 
istrator is  the  payment  of  the  testator's  debts  :  for  this  purpose,  each  of 
them  is  bound  to  make  money  of  the  personal  estate  with  all  prac- 
ticable speed,  that  it  may  be  applied  in  the  first  place  for  the  payment 
of  the  debts.  Even  the  executor  or  administrator  cannot  know  at  any 
particular  time  what  are  the  extent  and  amount  of  the  debts,  or  whether 
all  have  been  paid,  and  it  would  be  impossible  for  a  stranger  to  satisfy 
himself  on  these  points:  no  one  indeed  would  purchase,  except  on  dis- 
advantageous terms,  if  he  should,  by  reason  of  such  purchase,  become 
involved  in  any  such  inquiries  :  so  that,  unless  those  who  deal  with  the 
executor  or  administrator  could  obtain  a  discharge  as  regards  creditors, 

(a)  This  subject  is  treated  by  Mr.  Lewin,  in  his  usual  concise  and  perspicuous  manner, 
p.  353,efK9.  W  Supra,  p.  Z9ii. 
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from  him  alone,  it  might  be  impracticable,  in  some  cases,  for  the  latter 
to  administer  the  estate  at  all  (a). 

r*^?*^!  *^''^^  possession  of  the  fund  by  the  executor  or  the  administrator, 
^  ^  whether  rightfully  constituted,  or  becoming  liable  in  that  character 
by  his  own  unauthorized  act  {b\  renders  him  personally  liable  both  at 
law  and  in  equity.  In  the  Court  of  Chancery,  indeed,  the  fund  itself  is 
also  considered  as  charged,  to  a  certain  extent,  with  the  debts.  "The 
Court  of  Chancery,"  says  Mr.  Justice  Duller  (c),  who  had  applied  bis 
powerful  mind  to  the  doctrines  of  this  court  as  well  as  those  of  the 
common  law,  ^^  considers  the  fund  as  the  debtor,  and  therefore  thej 
pursue  that,  collect  it  all  into  their  own  hands  under  the  notion  of  taking 
an  account,  call  all  persons  before  them  who  have  a  demand  upon  that 
fund,  and  distribute  it  amongst  all  according  to  their  priorities  at  law 
(if  they  have  any),  or,  if  not,  equally;  but  that  court  never  said  that,  if 
the  effects  of  a  testator  get  bond  fide  and  for  good  consideration  into  the 
hands  of  a  third  person,  they  will  take  it  from  him:  the  case  of  Mliotr. 
Merriman,  2  Eq.  Ab.  450,  pi.  6 ;  ibid.  686,  pi.  12 ;  2  Atk.  41  {supra), 
proves  directly  the  contrary — at  law  there  is  no  such  thing  as  a  fund  in 
the  hands  of  the  executor  being  the  debtor,  but  the  person  of  the  exe- 
cutor, in  respect  of  the  assets  which  he  has  in  his  hands,  is  the  debtor." 

The  executor  or  administrator,  therefore,  having  of  necessity  the  abso- 
lute power  of  disposition,  it  has  been  established  as  a  getieral  rule  that, 
if  the  assets  or  any  portion  of  them  be  sold  or  aliened  by  the  executor  or 
administrator  for  valuable  consideration,  the  creditors  cannot  follow  them, 
they  are  absolutely  vested  in  the  purchaser  {d).  This  power  of  absolute 
sale  on  the  part  of  the  executor  equally  applies  where  the  transaction  is 
with  one  of  several  executors;  for  each  being  liable  for  the  payment  of 
the  debts  to  the  extent  of  the  assets  received  by  him,  it  is  necessary  that 
each  should  have  the  power  of  realizing  and  applying  the  assets  in  his 
hands  (e). 

In  considering  this  question  as  regards  purchasers,  it  is  material  to 
inquire  whether  money  was  advanced  at  the  time;  if  not,  and  the  sale 
r*'^741  *^^  pledge  is  for  an  antecedent  debt  of  the  executor,  that  is 
^  ^  evidence  that  the  sale  or  mortgage  is  not  for  the  purposes  of  the 
will  (/).  "It  is  not  essential,"  said  Sir  J.  Leach,  "that  the  executor 
should  have  the  power  to  pay  his  own  creditor,  though  it  is  that  he 
should  have  the  fullest  powers  for  paying  the  testator's  creditors;  and  it 

(a)  Lex  Prnptor.  319;  Elliot  v.  Merrimatiy         (rf)  Lex  Praeior.  319. 
2  Atk.  42;  S.  CBarnnrHist.  78;  17  Ves.  UVJ;         (e)  See    MLeod  v.    Drummond,    14  Ves. 

and  see  Lord  Mansfield's  jii(lj?ment,  IVhale  v.  SOU;  Srott  y,  Tyler,  2  Dick.  725  (smted  w/). 

J:oolh,  4  T.  R.  625,  n.;   Sir  Kdward  Siigden,  "  It  is  of  great  consequence,"  said  LoItiTbH^ 

Vend,  and  Pur.  834-5f  has  fully  discussed  this  low,  in  this  case,  "that  no  rules  should  be 

subject;  and  a  full  examination  of  the  cases  laid  down  here  which  may  impede  executors 

relating  to  sales   by  executors  may  also  be  in  their  administration ;  or  render  the  dispo- 

found  in  Roper  on  Legacies,  i.  374,  et  teq.  sition  of  the  testator's  eflects  unsafe  or  uncer- 

(6)  As  lu  executor  de  soti  tort  and  what  tain  to  the  purchaser :  bis  title  is  safe  by  sale 

dealings  with  him  will  be  good, see  Williams  and  delivery;  what  becomes  of  the  price  is 

on  Executors,  pp.  197-8.    Payment  to  an  ad-  no  concern  of  the  purchaser.     This  observi* 

ministrator  who  has  obtained  letters  of  admi*  tion  applies  equally  to  mortgages  and  pledges, 

lustration  in  the  wrong  diocese  is  a  good  pay-  and  even  to  the  present  instance,  where  a^ 

ment;  Clark  v.  Hooper^  10  Bingh.  480;  4  M.  signable  bonds  were  merely  pledged  wiihooi 

&  8c.  353.  assignment." 

(c)  Farr  v.  Newman,  4  T.  R.  036 ;  see  xi.        (/)  See  17  Ve«.  163  j  7  Ves.  167. 
Jur.  pt.  ii.  p.  110. 
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18  not  just  that  one  man's  property  should  be  applied  to  the  payment  of 
another  man's  debt"  (a).  But  a  purchaser  from  an  executor  of  a  part 
of  the  personal  estate  of  the  testator,  advancing  money  at  the  time,  has 
a  right  to  infer,  unless  he  has  notice  to  the  contrary  (6),  that  the  exe- 
cutor, in  making  the  sale,  is  acting  fairly  in  the  execution  of  his  duty  ((?), 
and  the  purchaser  shall  not  be  put  to  examine  whether  in  the  particular 
instance  the  powers  of  the  executor  have  been  discreetly  exercised  (rf) ; 
and  it  matters  not  whether  the  transaction  be  by  way  of  sale  or  of  pledge, 
provided  money  be  advanced  at  the  time  (e),  and  provided  the  party  is 
not  afiected  with  notice  that  the  money  is  not  to  be  applied  conformably 
to  the  duty  of  the  executor  {f). 

But  fraud  and  covin  will  vitiate  any  transaction,  and  a  purchaser,  in 
his  dealings  with  an  executor,  may  be  affected  by  fraud,  direct  or  im- 
plied. The  question  in  such  cases  must  be,  whether  there  is  sufficient 
evidence  to  prove  the  fraud  (g).  The  fraud,  as  in  other  cases,  must  be 
made  out  by  the  party  seeking  to  disturb  the  transaction :  if  the  party 
have  the  legal  possession,  of  which  he  could  not  be  deprived  at  law, 
the  court,  according  to  its  ordinary  rules,  will  not,  except  upon  equi- 
table grounds  clearly  established,  take  it  from  him,  or  make  him  in  Bay 
way  liable  (A). 

The  same  doctrine  applies  where  the  assets  of  the  testator  are, 
•through  the  agency  of  the  executors,  and  with  the  knowledge  of  ri»o75-i 
the  party  with  whom  he  is  dealing,  in  any  other  manner  diverted  ^  -■ 
from  the  purposes  of  the  trust  for  the  private  purposes  of  the  executor, 
though  the  parties  so  dealing  with  the  executor  may  not  be  guilty  of  any 
moral  fraud  or  impropriety  in  the  transaction  (t).  The  transaction  may 
have  been  fair  on  the  face  of  it;  the  executor  may  have  had,  to  the  know- 
ledge of  the  party  with  whom  he  was  dealing,  ample  assets  to  pay  the 
debts;  yet  if  the  transaction  with  such  party  was  not  in  the  character  of 


(a)    Waikiru  v.  Chetk,  2  Sim.  &  St.  205.  vanced ;  see  17  Yes.  171  j  and  see  Scott  v. 

(6)  See  17  Vea.  171.  Tyler,%  Dick.  726. 

(c)  Sir  J.  Leacb,  2  Sim.  &  St.  205.  (/  )  Lord  Eldon,  ^Leod  v.  Dnmmond,  17 

Id)  Sir  W.  G^all^  mi  v.  ^mpton,  7  Ves.  Ves.  170-1. 

166.  (g)  Lord  Thurlow,  Scott  v.  TyUr,  uU  sup. 

(c)  ''I  have  not   found  any  case  where  17  Ves.  167-8;  and  see  Elliott  v.  Jtfmtman, 

money  has  been  advanced  at  the  time,  to  the  Barnardist.  78 ;  17  Yes.  162-3  -,  Bonny  v.  Rid' 

fall  Talueof  the  assets,  and  it  was  ever  called  gard,  1  Cox,  145,  cited  4  Bro.  130-8;  17  Yes. 

bcK^     There  is  no  trace  of  that,  except  in  the  165. 

case  of  Humbk  v.  Bill  (2  Yern.  444;  1  Bio.  (k)  Sir  W.  Grant,  M^Leod  y.  Drummond^ 
P.  C  71),  which  is  the  caseof  a  specific  charge,  14  Ves.  360;  Lord  Brougham,  Wilson  v. 
and  therefore  does  not  apply  to  this.  That  Moort,  1  My.  &  K.  358,  362 :  whether  the 
case  was  also  distinguished  by  Lord  Hard-  court  will  assist  in  perfecting  a  title  so  ac- 
vricke,  and  disapproved  by  Sir  Joseph  Jeky  11;"  quired,  is  another  question,  and  must  depend 
Sir  W.  Grant,  M'Leod  v.  Drummond,  14  Yes.  perhaps  on  the  circumstances  of  each  par- 
355.  '*  Where  a  man,"  added  his  honor,  "is  ticular  case;  see  17  Yes.  167,  172. 
applied  to  for  a  loah  of  money,  there  is  no  (i)  Wilson  v.  Moore,  1  My.  &  K.  351 ; 
modve  to  fraad,  as  there  may  be  where  a  Lord  Brougham,  in  this  case,  considered  th^t 
partj  takes  the  assets  in  pledge  for  an  ante-  Nugent  v.  Gifford,  and  Mead  v.  Lord  Orrery, 
cedent  debt;"  and  his  honor  therefore  directed  which  have  always  been  disapproved,  were 
an  inquiry,  in  that  case,  whether  the  bonds  decided  on  the  ground  that  the  intended  mis- 
were  deposited  for  money  advanced  at  the  appropriation  by  the  executor  was  not  in 
lime  of  the  deposits  or  for  any  debt  antece-  point  of  fact  brought  home  to  the  party  (ibid, 
dently  due;  ilnd.  and  361-2;  now  perhaps  355-6),  so  that  the  principle  on  which  they 
the  inquiry  would  be  extended  (if  the  ques-  were  decided  maybe  admitted;  see  Keane  y. 
were  raised)  to  the  purposes  for  which  Eobarl8,A  Mad.  352;  1  My.  &  K.  357. 

between  the  parties  Uie  money  was  ad- 
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executor,  but  for  his  private  purposes,  if  the  executor  should  afterwards 
dispose  of  the  assets  in  hand  without  paying  the  debts,  the  party  so 
dealing  with  the  executor  voUh  notice  that  there  were  debts  remaining 
unpaid  must,  it  is  presumed,  in  order  that  the  rule  may  be  efficient, 
be  held  to  be  liable  to  the  creditors  to  the  extent  of  the  assets  which  he 
has  received  (a). 

The  doctrines  above  stated  have  reference  more  particularly  to  credit- 
ors, but  they  are  also  to  a  great  extent  applicable  to  Legatees,  though 
creditors  and  legatees  stand  in  many  respects  on  a  different  footing: 
creditors  have  a  right  to  resort  to  the  whole  of  the  assets — legatees  only 
to  that  part  which  is  given  to  them ;  what  debts  there  may  be  must  be 
matter  of  extrinsic  inquiry — what  legacies  are  given,  and  to  whom  they 
are  given,  may  be  ascertained  by  resorting  to  the  testamentary  instru- 
ments, which  are  open  to  all.  As  regards  the  claims  of  legatees,  'where 
there  are  or  may  be  debts,  it  is  of  no  importance  as  regards  a  purchase 
from  the  executor,  whether  the  purchaser  has  or  has  not  notice  of  the 
bequests  contained  in  the  will.  *^  Every  person,"  said  Sir  John  Leach, 
**  who  deals  with  an  executor,  has  necessarily  implied  if  not  express 
notice  of  the  vrill,  but  all  dispositions  of  personal  property  are  by  law 
subject  to  a  prior  charge  for  the  payment  of  debts.  A  purchaser  has  a 
right  to  assume  that  the  executor  sells  in  the  necessary  course  of  his 
administration  ;  and  it  is  upon  this  principle  altogether  indifferent  what 
dispositions  may  be  made  by  the  will  with  respect  to  the  personal  pro- 
perty for  which  he  deals ;  for  whether  it  be  specifically  given  or  be  part 
of  the  residuary  estate,  it  is  equally  charged  by  law  with  the  payment 
of  debts"  (6).     But  it  is  a  different  case  if  the  purchaser  is  fixed  with 

r*^761  "^^^^^  ^^^^  *^^^  transaction  is  not  for  the  payment  of  debts  or  for 
■>        ^  the  purposes  of  administration. 

A  mortgage  (c)  by  an  executor,  who  is  also  Residuary  legatee,  to  se- 
cure his  private  debt,  may  be  set  aside  even  at  the  suit  of  a  pecuniary 
legatee,  for  the  nature  of  the  claims  of  legatees,  they  taking  under  the 
will,  may  be  ascertained  (d) :  but  as  to  creditors  it  is  different ;  if  a  rea- 


(a)  But  V.  tfi/Vo,  375,  377.  rect  notice  that  the  propeitj  pledged  wu 

(6)  Keant  v.  Bobarts,  ubi  Mp.  ble  to  the  legacies  was  not  imputed,  but  neg- 

(c)  The  case  of  a  mortgage  is  less  favor-  ligence  only,  the  bankers  relied  on  the  ezfc» 

able  than  a  sale,  for  by  the  common  law  an  tor's  representation  that  the   property  was 

agent  or  factor,  with  power  to   sell,  cannot  absolutely  his  own.    This  was  the  first  case 

pledge  for  his  own  debt ;  Patemrn  y.  Task,  2  in  which  a  mere  pecuniary  legatee  succeeded 

Strange,   1178;    Daubigny  ▼.  Duval^  5  T.  R.  in  an  attempt  to  follow  assets  aliened  by  the 

606;  De  BouchmU  y.  GMsmid^  5  Ves.  211 ;  executor,  the  relief  having  previously  been 

and  see  WiIboh  v.  Moort^  1  My.  &  K.  359,  et  confined  to  the  cases  of  creditors  and  speci- 

ie^.,  where  the  alteration  in  the  law  by  the  fie  legatees;  14  Ves.  354,  361 ;  affirmed,  17 

atat.  4  Geo.  IV.  a  83,  and  6  Geo.  IV.  c.  94, in  Ves.  171 :  and  see  169-70,  where  Laid  Eldon  J 

fkvour  of  bond  fide  purchasers  without  notice  approves  of  Sir  W.  Grant's  decision  in  Wi  v. 

is  mentioned.  SimpBon^mpra,  saying  he  did  not  see  wbyihe 

(<f)  Hdl  V.  Simprnm^  7  Ves.  152;  there  the  doctrine  should  not  be  extended  also  to'a  »• 

plaintiff  was  not  legatee  under  the  will  by  iiduary  legatee  f  t6td.  169-70.    The  principle 

which  the  executor  immediately  derived  his  that  circumstances   exciting   suspicion  only 

title  as  executor  and  residuary  legatee,  but  will  prevent  a  person  making  no  inquiry  fhiai 

was  a  legatee  under  a  prior  testator,  who  had  acquiring  property  is  acted  upou  at  law  as 

given  the  residue  of  his  estate  to  the  execu-  regards  promissory  notes;   QiJU  v.  C^tUt,Z 

tor's  testator,  subject  to  the  payment  of  the  B.  &  C.  466 ;  Doum  v.  HaUmg,  4  B.  &  C  330; 

plaintiffs  legacy ;  the  property  pledged  was  this  subject  is  discnssed  at  large  in  FkU  v. 

part  of  the  original  testator's  property.    Di-  SdneffeUnf  7  Johns.  R.  U.  S,  155-60. 
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sonable  time  has  elapsed  since  the  death  of  the  testator,  and  then  the 
executor  deals  ^ith  the  residue  as  his  own,  the  purchaser  may,  in  the 
absence  of  notice  to  the  contrary,  assume  that  the  debts  have  been  paid, 
or  that  there  are  other  assets  for  payment  of  the  debts  if  any,  therefore 
the  mortgagee  would  be  safe  as  against  creditors  (a). 

If  the  testator  has  directed  that  a  specific  portion  of  his  personal  estate 
should  not  be  liable  to  debts,  as  he  does  in  effect,  by  giving  it  specifi- 
cally and  directing  his  debts  to  be  paid  out  of  the  residue,  yet  as  every 
such  direction  is  a  nullity  as  against  creditors,  a  bond  fide  purchaser  of 
a  term  or  other  chattel  specifically  bequeathed,  from  the  executor,  as 
executor,  may  hold  the  property  against  the  specific  legatee  (b).  If  the 
executor  has  assented  to  the  specific  bequest,  so  as  to  give  the  specific 
legatee  the  legal  title  (c),  the  purchaser  can  of  course  only  obtain  an 
equitable  title,  and  that,  like  every  other  similar  equitable  title,  is  liable 
to  be  defeated  by  a  sale  by  the  legatee  to  a  purchaser  giving  him  the 
legal  estate,  for  valuable  consideration  without  notice  (d).  If  there  be 
DO  sale,  the  property  in  the  hands  of  the  ^legatee  and  those  claim-  r«q77-i 
ing  under  him  as  volunteers,  still  remains  liable  in  equity  for  ^  -■ 
debts,  for  every  legatee  is  bound  to  refund -in  proportion  (c). 

If  the  rule  in  regard  to  property  specifically  bequeathed  were  not  as 
above  stated,  it  would  be  incumbent  on  the  purchaser,  though  the  sale 
of  the  specific  chattel  were  necessary  for  the  payment  of  debts,  to  re- 
quire that  an  account  should  first  be  taken  of  the  debts  and  assets  of  the 
testator  in  the  Court  of  Chancery,  which  would  obviously  be  productive 
of  great  inconvenience  If) ;  but  the  purchase,  so  as  to  give  an  absolute 
title  to  the  purchaser,  must  be  bond  fide^  and  without  notice  that  there 
were  no  debts  or  that  all  the  debts  had  been  paid  (g). 

There  is  a  plain  distinction  in  these  cases,  in  reference  to  the  rights 
of  creditors  and  those  of  legatees,  and  especially  as  regards  specific  lega- 
tees. Creditors  have  no  lien  on  the  assets  ;  specific  legatees  have  ;  the 
claim  of  the  creditors  is  indeed  paramount,  and,  as  we  have  seen,  the 
purchaser  is  not  bound  to  inquire  whether  there  is  sufficient  for  the  satis- 
faction of  those  paramount  claims  without  resorting  to  the  property  spe- 
cifically given  ;  but  if  all  the  debts  are  paid,  then  the  executor  is  bound 
to  assent  to  the  specific  legacy,  and  not  to  treat  it  as  assets ;  and  if  the 
purchaser  is  aware  of  the  fact  of  all  the  debts  having  been  paid  at  the 
time  of  his  purchase,  he  is  a  party  to  a  wrongful  act  on  the  part  of  the 


(^a)  V.  mfrOy  p.  377 ;    and  Mead  v.  Lord  executor   had  assented,  would  acquire  the 

Ornry^  3  Atk.  235,  as  stated  by  Sir  W.  Grant,  U^al  title  if  be  should  obtain  the  muniments 

7  Ves.  166, though  the  decision  has  been  dis-  of  title;  the  author  of  the  Treatise  in  the 

approved  of.  Jurist,  voL  xi.  referred  to  below,  hafr  remarked 

(6)  Euxr  V.  Corhtt^  2  P.  W.  149;  Andrew  (p.  112)  on  this  inadvertence. 

T.  Wrigley^  4  Bro.  125 ;  Jitly.-General  v.  Pot-  (e)  Chamberlain  v.  ChamberlatTk,  1  Ch.  Ca. 

Ur^  5  Beav.  171.    There  the  tenant  for  life  of  256 ;  and  Thomlinton  v.  Smith,  ubi  sup. 

the  term,  but  who  was  also  executrix,  bad  (/)  Langley  v.  Earl  of  Oxford^  Ambl.  Ap- 

been  let  into  possession.  pend.  p.  797,  Blunt's  ed. 

(c^   See  Chamberlain  v.  Chamberlain,  1  Ch.  (g)  Sugd.  V.  and  P.  852-4,  $  9;  Andrew  y. 

Ca.256;  and  TAofn/tiucm  v.  iSmi^A,  Rep.  temp.  Wrigley,  A  Bro.  125;    Taylor  y.  Hawkint,  8 

Fioch,  378.  Ves.  212  ;  MLeod  v.Drummtmd,  17  Ves.  162. 

^ijty    The  observations  of  Mr.   Coote  on  In  this  section  1  have,  with  Mr.  Sweet's  per- 

^lorigstgCB  (p.  200,  n.  2d  ed.)  would  lead  to  mission,  made  use  of  and  in  part  adopted  a 

the   supposiiion  that  a  purchaser  of  a  term  Treatise  on  this  subject  in  the  Jurist,  yoL  xi. 

specificailj  bequeathed,  to  which  bequest  the  pt  2,  p.  1 10,  et  teq. 
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executor,  and  will  be  affected,  together  with  the  executor,  with  the  cod* 
sequences  attending  such  an  act  (a). 

Even  where  there  is  so  apparent  fraud  on  the  part  of  the  execotor, 
the  purchaser  is  not  protected  from  the  claims  of  legatees,  if  he  knows 
r*^7R1  *^^^^  payment  of  creditors  is  not  the  executor's  object  in  eflectiog 
I-  -'  the  sale  ;  thus,  where  the  testatrix  had  directed  that  a  leasehold 
should  be  sold,  and  the  produce  divided  amongst  five  persons ;  B.  vho 
had  purchased  from  H.,  the  executor,  under  a  false  representation  that 
the  testator  had  become  beneficially  entitled  by  an  arrangement  with 
the  legatees,  was  held  liable  to  the  legatees  on  the  express  ground  that 
his  vendor  did  not  profess  to  be  selling  the  leaseholds  as  assets;  ^but," 
said  Lord  Gifibrd,  M.  R.,  *^if  H.  in  his  character  of  executor  had  sold 
the  property  to  B.,  and  B.  had  been  ignorant  of  the  real  nature  of  the 
transaction,  the  sale  could  not  have  been  set  aside"  (fr). 

If  the  executor  is  himself  legatee  of  a  specific  chattel,  he  may  (after 
a  reasonable  time  has  elapsed  from  the  death  of  the  testator  to  enable 
him  to  ascertain  the  amount  of  the  debts  and  the  sufficiency  of  the  other 
assets  for  payment  of  the  debts)  mortgage  that  chattel  as  a  security  for 
bis  own  debt,  and  settle  it  on  his  marriage,  or  otherwise  deal  with  it  as 
his  own  ;  his  doing  so  will  amount  to  a  sufficient  representation  that  the 
circumstances  are  such  as  to  warrant  the  act,  so  that  the  purchaser  will 
have  a  good  title  as  against  the  creditors.  In  this  respect,  a  purchaser 
from  the  executor  stands  in  the  same  situation  as  a  purchaser  witboat 
notice  from  any  other  legatee  after  assent  (c).  ^^  Although,"  said  Sir 
W.  Grant,  *^  executors  are  in  equity  mere  trustees  for  the  performance 
of  the  will,  yet  in  many  respects  and  for  many  purposes  third  persons 
are  entitled  to  consider  them  as  absolute  owners.  The  mere  cirenm- 
stance  that  they  are  executors  is  not  sufficient  to  vitiate  every  transac- 
tion with  them  in  which  they  deal  as  owners  (d).  Such  a  length  of 
time  may  have  elapsed  since  the  testator's  death  as  that  a  purchaser 
may  fairly  presume  that  the  executor  has  paid  all  demands,  and  that  the 
assets  therefore  belong  to  him,  though  they  may  not  have  been  specifi- 
cally given  to  him  ;  where  the  executor  is  residuary  legatee,  especiallj 
where  he  is  only  one  of  several  executors,  the  circumstances  maj  be 

(a)  See  Scott  v.  Tyler,  2  Dick.  725;  14  and  bad  no  right  to  deal  with  it  at  omCi  (see 

Ves.  363.     In  Scott  v.  Tyler ^  as  reported  2  14  Ves.  3G3),  much  leu  for  payment  of  bis 

Dick.  724,  also  reported  2  Bro.  431,  and  be-  private  debts.     It  is  observable,  as  Sir  W. 

fore  referred  to,  some  River  Lee  Navigation  Grant  remarked   (14  Ves.  360),  that  Lord 

bonds  had  been  deposited  by  Eiiz.  Tyler,  who  Thurlow  resorted  to  implied  fraud  as  the 

was  an  executrix  with  others,  and  specific  irround  for  taking  the  property  pledged  from 

legatee  in  remainder  of  the  property,  for  her  the  bankers. 

private  debt.     Four  years  had  elapsed  since         (6)  Cubbidge  y.  Boatteright,  1  Rnss.  549. 
the  death  of  the  testator ;  Mary  Christ.  Tyler,         (c)  Taylor  v.  Hawkuu,  8  Vea.  209;  ^wi- 
the specific  legatee  of  the  bonds  in  question,  man  v.  TimbreH,  8  Sim.  260;  el  v.  Bamaff- 
then  filed  her  bill  against  the  bankers  to  have  Jlidgard,  A  Bro.   133;  i^Ltod'9.  Drwmo'i^ 
-  it  declared  that  the  deposit  was  null  as  against  17  Ves.  163-4.     In   Taylor  y.  Ifaidkint,  tbe 
her,  and  Lord  Thurlow  was  of  opinion  (see  mortgage,  which  was  made   within  seres 
17  Ves.  166,)  though  his  decision  was  inter-  months  aAer  the  testator's  death,  wss  sos* 
cepted  by  a  compromise,  that  the   plaintiff*  tained  against  creditors,  is.  Jurist,  peitilp' 
was  entitled  to  recover  against  the  bankers.  1 10,  e/  v.  tupra,  p.  375. 
In  that  case  the  breach  of  trust,  as  against  the         (d)  Sir  W.  Grant,  HiR  v.  tSuMpsoii,  7  Ves. 
immediate  specific  legatee,  was  obvious,  but  166;    M'Ltod  v.   Dmmmond,  14  Ves.  303; 
Sir  W.  Grant  observed  that  the  testator  was  Mead  v.  Lord  Orrery,  3  Atk.  235 ;  Nt^  ^* 
an  opulent  man,  therefore  his  executrix  was  Giffordf  1  Atk.  463,  as  there  dted. 
bound  to  have  aaeerUed  to  tliat  specific  legacy, 
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sach  as  to  raise  a  fair  presumption  that  his  co-executor  has  released  to 
him  or  that  the  property  has  otherwise  become  his  own ;  in  such  cases  a 
stranger  may  properly  deal  with  him  on  the  assumption  that  the  assets 
are  his  own  (a). 

*As  regards  a  residuary  legatee,  if  in  fact  all  the  debts  are  paid  run'rm 
the  residuary  legatee  may  call  for  a  transfer  in  equity  ;  therefore,  *•  ^ 
though  the  creditors  have  no  lien  on  the  assets,  it  cannot  be  said  that  the 
residuary  legatee  in  such  a  case  has. not.  If,  therefore,  the  purchaser 
from  the  executor  has  notice  that  all  the  debts  are  paid,  that  consequently 
the  remaining  assets  are  in  effect  specifically  the  property  of  the  resi- 
duary legatee,  it  would  seem  to  have  been  Lord  Eldon's  opinion  that  the 
purchaser  from  the  executor  is  accessory  to  a  breach  of  trust,  and  can- 
aot  hold  the  property  against  the  residuary  legatee  (6) :  so  though  pos- 
sibly an  executor  may  have  primd  Jade  a  power  to  lease  so  as  to  bind 
all  parties,  yet  when  the  residuary  legatees  or  next  of  kin  have  called 
for  a  sale,  and  the  lessee  takes  with  knowledge  of  that  fact,  the  lease  is 
Toid  in  equity  (c). 

It  is  clear  that  wherever  the  executor  or  administrator  disposes  of  the 
assets  without  valuable  consideration,  there  the  creditors,  or  whoever  is 
entitled  either  as  legatee  or  under  the  Statute  of  Distributions,  may  fol- 
low the  assets  if  distinguishable  (d) :  for  such  disposition  is  fraudulent 
as  against  the  persons  beneficially  entitled  ;  and  therefore  it  is  as  if  they 
were  in  the  hands  of  the  executor,  and  he  in  whose  hands  they  are,  at 
least  if  be  took  them  knowing  that  they  were  parts  of  the  estate  of  a  tes- 
tator or  intestate,  being  particeps  criminis^  the  creditor  has  a  demand 
against  him  as  well  as  the  executor  (e).  If  the  property  so  transferred 
be  money  and  not  distinguishable,  and  the  party  taking  it  knew  that  it 
was  part  of  a  testator  or  intestate's  estate,  the  creditors  and  legatees  will 
still  have  a  right  to  the  amount ;  but  the  remedy  will  be  confined  to  a 
personal  demand. 

Whether,  where  it  is  admitted  on  all  sides  that  the  debts  are  paid  and 
that  the  sale  is  made  only  for  the  payment  of  legacies,  the  purchaser  is 
bound  to  see  to  the  payment  of  the  legacies,  has  not  been,  that  I  can 
find,  expressly  decided  ;  Sir  Joseph  Jekyll  does  not  appear  to  have  had 
*a  clear  opinion  upon  the  subject:  as  a  sale  is  necessary,  I  presume  r«ooQi 
that  in  such  case  the  purchaser  may  obtain  a  good  title  from  the  ^        -' 

(a)  See  M^Lnd  r.  Drmimwnd,  14  Yes.  363 ;  peyment  of  debts,  but  also  fat  the  purpoH  of 

el  Y,  17  Yes.  164;   Whale  v.  Booth,  4  T.  R.  distribution  anwngtt  the  residuary  legatees,  this 

625  n..  Lord  Mansfield ;  though  the  decision  would  not  afibrd  any  inference  that  the  exe- 

itself  is  overruled  by  Farr  v.  Newman,  i«6t  cutor  was  committing  a  breach  of  trust  ia 

ntpra,  Nugent  v.    Giffbrd,  as  stated  from  the  selling  the  estate. 

Registrar's  Book,  4  Bro.  135-6,  and  in  Hill  v.         (c)  Druhan  v.  Drohan,  1  Ball  Sc  B.  187. 
^KfT^son,?  Yes.  166-7  ;  and  Lord  Hard wicke's         (^d)  It  is  established  that  they  cannot  be 

obeervatiooson  the  same  case,  in  Mead  v.  Lord  taken  in  execution  for  the  private  debt  of  the 

Orrery,  3  Atk.  235  (7  Yes.  167),  (which  lat*  executor;  Farr  v.  Newman,  4  T.  R.  621. 
ter  case,  however,  was  disapproved  by  Lord         (e)  Pagett  v.  Hotkins,  Gilb.  £q.  Rep.  Ill ; 

Kenjon,  in  Bowny  y.Bidgard,  1  Cox,  145.)  8,  C.  Prec  Ch.  431 ;  Lex  Praetor.  319.  If  the 

(6)  See    17  Yes.  163,  Lord  ElJon's  dicta;  property  be  money,  without  any  ear  mark, 

but  Lord  Lyndburst  says,  in  Forbes  v.  Pea-  and  had  previously  been  mixed  with  the  ex- 

eock,  1  Phillips,  721,  assuming  that  the  pur-  ecutor's  money,  it  cannot  of  course  be  ibl- 

chaser  knew  that  the  debts  were  paid,  as  the  lowed,  v.  stipro,  p.  221,  add.  note. 
executor  had  authority  to  sell  not  only  ibr  the 


380  Sale  of  Seal  Estate  by  Trustee— General  Rule. 

executor  alone ;  though  the  principle  stated  below  may  be  applicable  in 
this  case  also  (a). 

Length  of  time  alone,  that  is,  without  reference  to  any  presumption  it 
may  afTord  (6),  may  be  a  bar  to  any  relief  being  granted  to  creditors  or 
legatees  in  cases  of  this  description,  as  indeed  it  may  as  regards  eyeiy 
kind  of  equitable  claim  (c). 

II.  We  now  proceed  to  the  consideration  of  the  condition  of  a  par- 
chaser  of  Real  estate  from  a  trustee. 

As  regards  a  purchase  from  a  trustee  for  sale(c2),  whether  under  a  will 
or  a  deed,  the  only  liability  of  the  purchaser  at  law,  is,  that  he  pay  the 
purchase  money  to  the  vendors ;  though  they  may  be  trustees  for  others, 
of  the  money  to  be  produced  by  the  sale  ;  the  receipt  of  the  vendors  is 
a  sufficient  discharge  to  him  at  law  (e).  It  has  been  already  noticed  that 
in  the  Court  of  Chancery  where  a  person  purchases  land  bound  by  a 
trust  with  notice  of  the  trust,  the  land  generally  speaking  will  still  be 
bound  in  the  hands  of  the  purchaser,  and  it  has  been  considered  that  as 
the  trust  in  these  cases  is  not  only  to  sell,  but  to  sell  for  the  purpose  of 
payment  of  the  charges,  the  purchaser  ought,  when  he  can,  to  see  that 
the  trust  is  performed  in  all  its  parts ;  as  a  general  rule,  the  payment  of 
the  money  is  to  be  made  in  the  way  the  deed  or  will  directs,  for  that  is 
the  purchaser's  title (y) ;  so  that,  as  a  general  rule,  the  receipts  of  the 
persons  who  are  entitled  in  whole  or  in  part  are  necessary  to  the  obtain- 
ing a  complete  title  in  equity. 

It  is  usual  in  deeds  or  wills  by  which  trustees  are  empowered  to  sell 
lands,  to  insert  a  clause,  declaring  that  their  receipts  of  the  purchase 
moneys  shall  be  a  sufficient  discharge  to  the  purchasers.  Such  a  clause 
should  in  no  case  be  omitted ;  it  will  relieve  a  purchaser  in  all  cases  from 
the  necessity  of  seeing  to  the  application  of  the  purchase  money,  and  bj 
facilitating  the  sale  will  enhance  the  price  {g). 

p«oo<  1  *But  it  would  have  been  extremely  inconvenient  to  have  held 
^  ^  that  the  rule  that  the  purchaser  shall  be  bound  to  see  to  the  ap- 
plication of  his  purchase  money,  or  to  obtain  receipts  from  all  the  par- 
ties interested  in  the  proceeds,  should  apply  to  cases  where  the  iiulividaal 
objects  are  not  pointeld  out.  To  have  mixed  up  a  purchaser  with  such 
a  trust,  and  to  have  imposed  on  him  the  duty  of  seeing  to  its  execution, 
would  have  been  attended  with  the  same  inconveniences  as  would  have 
resulted  from  the  application  of  a  similar  rule  to  purchasers  from  execu- 
tors (A) ;  it  would  have  laid  an  embargo  on  property  in  the  hands  of 

(a)  *'  I  admit,  if  an  executor  should  sell  a  145.     4  Bro.  125,  before  Lord  Kenyon,  wbera 

term  for  an  undervalue,  or  to  one  who  has  the  general  principles  adverted  to  in  the  text 

notice  that  there  are  no  debts,  this  might  be  are  recognized,  and  the  limitations  of  the 

another  consideration,"  Ewer  v.  Corbet^  2  P.  right  of  the  executor  are  particularly  noticed, 

W.  149;  though  that  observation  may  have  and  the  prior  dicta  and  decisions  reviewed; 

applied  to  the  case  of  the  claims  of  specifio  but  relief  was  refused  on  the  ground  of  the 

or  residuary  legatees ;  and  see  Burling  v.  Slo-  lapse  of  time. 

nard^  ib.  150 ;  there  extrintic  evidence  was  re-  ((/)  See,  on  this  subject,  Hill  on  Trustee^ 

sorted  to,  to  see  whether  a  sale  was  in  fact  357-361. 

necessary;  et  tup.  378,  n.  (6),  v.  inf.  p.  3S1,  (e)  Sugd.  Y.  and  P.  832. 

at  n.  (c).  (/)  See  Lex.  Praet  320. 

(6)  V.  tttpra,  p.  61.  (g)  See  Sugd.  V.  and  P.  832 ;  and  see  ihs 

(c)  Andrewe  v.  Wrigley^  4  Bro.  138,  before  add.  note,  infra,  p.  389. 

Lord  Alvanley;  Bonny  v.  Bidgtmi,  1  Cox,  (h)  Y.  siip.  p.  371. 
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trastees  for  sale,  and  have  prevented  any  sale  taking  place  with  safety 
to  the  purchaser,  excepting  under  the  directions  of  the  Court  of  Chan- 
cery, or  for  a  price  calculated  on  the  amount  of  the  trouble  and  risk  in- 
curred (a).  The  rule,  therefore,  has  been  relaxed  in  cases  where  the 
charge  is  indefinite,  that  is,  where  the  specific  objects  of  the  trust  are  not 
pointed  out ;  but  it  remains  in  full  force  in  all  cases  where  the  purchaser 
has  the  means  of  seeing  that  the  payments,  whether  to  specific  creditors 
or  others  to  which  the  purchased  estate  has  been  made  liable,  have  been 
duly  discharged  (6). 

Sir  William  Grant  disapproved  of  this  doctrine ;  he  considered  that  in 
principle  it  ought  to  have  been  held  that,  as  regards  the  purchaser,  the 
only  trust  by  which  the  land  was  bound  was  the  trust  for  sale,  and  that 
the  trust  for  the  application  of  the  purchase  money  was  quite  distinct, 
and  that  this  part  of  the  trust  only  affected  the  trustees  personally.  ^'I 
think,"  said  that  very  eminent  judge,  ^'that  the  doctrine  upon  this  point 
has  been  carried  further  than  any  sound  equitable  principle  could  war- 
rant: where  the  act  is  a  breach  of  duty  in  the  trustee,  it  is  very  fit  that 
those  who  deal  with  him  should  be  affected  by  an  act  tending  to  defeat 
the  trust  of  which  they  have  notice ;  but  when  the  sale  is  made  by  the 
trustee  in  performance  of  his  duty,  it  seems  extraordinary  that  he  should 
not  be  able  to  do  what  one  should  think  incidental  to  the  right  exercise 
of  his  power,  that  is,  to  give  a  valid  discharge  for  the  purchase  money  (c). 
His  honor,  however,  though  no  decision  was  called  for  on  the  point,  as- 
sumed that  the  law  was  established  so  as  to  exclude  all  doubt  or  discus- 
sion. 

Where  a  trust  of  this  nature  is  created  for  payment  of  debts  gene- 
rally, *it  is  clear  that  the  purchaser  is  not  bound  to  see  to  the  ap-  r*ooni 
plication  of  the  purchase  money  (g?),  as  he  cannot,  any  more  than  ^  -■ 
a  purchaser  from  an  executor,  be  supposed  to  have  notice  of  all  the  gene- 
ral creditors;  and  the  reason  of  the  rule,  and  the  rule  itself, equally  ap- 
plies where  the  trust  or  charge  is  for  the  payment  of  debts  generally  and 
of  legacies ;  as  the  payment  of  the  debts,  which  are  indefinite,  must 
precede  the  payment  of  the  legacies  (e),  and  that,  whether  the  estate  be 
specifically  devised  subject  to  the  charges  or  not. 

Where,  as  before  observed,  aa  Annuity  is  charged  on  land,  and  there 
is  no  devise  for  the  payment  of  debts,  and  no  general  charge  of  debts, 
it  must  generally  be  deemed  that  the  land  was  intended  to  be  a  constant 
and  subsisting  security  for  the  payment  of  the  annuity  (f):  but  if  there 
be  a  paramount  general  charge  of  debts,  the  annuitant  stands  in  the 
same  situation  as  a  legatee;  the  annuitant  being  a  mere  volunteer  can- 
not prevent  the  loss  or  diminution  of  his  security  upon  the  land  charged, 

(a)  See  Ewer  v.  Corbet,  2  P.  W.  149;  ItheU  290,  b.  note  (1),  §  12  j  v.  suproy  p.  379,  at  n. 

T.  Beane,  1  Ves.  Sen.  215j  &  C.  1  Dick.  132 ;  (6). 

EiHot  V.  Merriman^  Barimrd.  78 ;  and  1  Keen,  ((/)  See  2  Jarman,  511. 

573;  see  Lord  Mansfield's  observations  in  re-  (e)    WatkiTU  v.  Cheeky  2  S.  &  S.  199;  that 

gard  to  the  corresponding  doctrine  as  to  a  pur-  case  was  decided  on  the  special  circumstances; 

chaser  from  an  executor,  Whale  v.  Booth,  4  Johnson  v.  Kennetty  3  My.  &  K.  630-1;  Ball 

T.  R  625,  n.;  and  Lord  Hardwicke's,  in  Nw  v.  Harris,  4  My.  &  Cr.  264 ;  Sugd.  V.  and  P. 

geni  Y.  Gifford^  1  Atk.  463.  835,  §  10. 

(6)  See  Lex  Praetor.  120.  (/)  See  Elliot  v.  Merriman,  Barnard.  78, 

(c)  Sir  W.  Grant,  Balfour  v.  Welland,  16  cited  Shaw  v.  Borrer^  1  Keen,  575-6;  el  tup. 

Ves.  156  ;  and  see  4  Ves.  Jun.  99;  Sugd.  V.  p.  369. 

and  P.  841;  and  Butler's  note  to  Co.  Litt 
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and  the  rule  by  irhich  the  purchaser  is  discharged  from  seeing  to  the 
application  of  his  purchase  money  equally  applies  to  a  case  of  this  de- 
scription (a):  vhere  a  man  devises  an  estate  to  be  sold  for  payment  of 
debts  generally,  or  charges  it  ^vith  debts  generally,  and  then  makes 
specific  dispositions,  it  is  just  the  same  thing  as  regards  the  purchaser 
as  if  the  specific  devises  were  out  of  the  will  (6). 

In  these  cases,  as  soon  as  the  money  is  raised,  though  it  may  be  mis- 
applied by  the  trustees  or  persons  whose  duty  it  is  to  distribute  the  mo- 
ney, the  land  is  discharged  (c);  what  becomes  of  the  price  is  no  concern 
of  the  purchaser  (^),  and  the  purchaser  from  the  trustee  is  no  more 
liable  to  see  that  the  trustee  has  discreetly  exercised  his  powers  than  is 
a  purchaser  from  an  executor  (e).  But,  where  a  suit  has  b^en  instituted 
by  creditors  to  have  the  estate  sold  for  the  payment  of  debts,  the  execu- 
tion of  the  trust  is  taken  out  of  the  hands  of  the  trustees,  and  an  aliena- 
tion pending  the  suit  is  void  {f). 

r,^c^»1  *In  determining  as  to  the  liability  of  the  purchaser,  the  court 
^  -'  will  not,  it  seems,  look  to  subsequent  events.  In  the  case  of  a 
trust  by  deed,  the  deed  must  receive  its  construction  as  from  the  moment 
of  its  execution ;  as  a  general  rule,  according  to  the  frame  of  the  deed, 
90  the  court  determines  whether  the  purchasers  are  or  are  not  liable  to 
see  to  the  application  of  the  purchase  money  {g).  So,  as  regards  a  trust 
or  charge  by  will,  the  question  is  to  be  determined  on  the  construction 
of  the  instrument  itself  (A).  If  there  be  a  general  charge,  whatever  may 
have  happened  since  the  testator's  death  cannot,  it  seems,  affect  the  lia- 
bility of  the  purchaser  (t),  unless  a  case  of  fraud  or  collusion  be  made 

(a)  Page  ▼.  jfciom,  4  Beav.  284^;  Sngd.  Ttmbrell^  15  Law  J.,  N.  S  );  tbe  decree, as 

y.  and  P.  839-40;  the  same  principle,  as  re«  drawn  up,  was  wrong  on  the  faoe  of  it,  as  it 

gards  leaseholds  charged  with  an  annuity,  directed  an  account  of  cMCi,  see  6  Simony 

appears  to  have  been  established  by  Wattt  390;  Eland  v.  Elands  stated  infra;  4  Mjr.& 

V.  Kanty,  Tothill,  141 ;  9  Jac.  1.  Cr.  428-9;  Page  v.  Jdam,  4  Beav.  269,  283; 

(6)  Lord  Eidon,  Jmkint  v.  /fi&t,  6  Yes.  Forbn  ▼.  Ptaeodc,  11  Sim.  152;  12  Stra.  528, 

654,  n.  before  the  Vice-Chancel  lor  of  £lng1aiid;  11 

(c)  Anon,  in  Dom.  Proc,  1  Salk.  153;  Car-  M.  &  W.  630,  on  case  sent  to  the  Court  of 
ttr  V.  Bamadiaton,  1  P.  W.  518-9;  et  v.  nip.  Exchequer;  I  Phillips,  717,  722-3,  before 
p.  344.  Lord  Lyndhurst,  where  the  decree  of  tbe 

(d)  Culpepper  v.  Jaton,  2  Ch.  Ca.  115;  Vice  Chancellor  of  England  was  reversed. 
Sugd.  V.  and  P.  835,  §  9,  et  y.  2  Dick.  725.         In  the  course  of  the  investigation  of  the  tide 

(«)  Shmc  V.  Borrer^  1  Keen,  577 ;  there  a  before  the  Master,  the  defendant  inquired  of 

speciflo  portion  of  the  estate  was  devised  on  the  plaintiff,  the  vendor,  whether  aU  die  deba 

a  particular  trust,  but  the  whole  of  the  estates  bad  been  paid,  to  which  question  tbe  plaintiff 

were  charged  with  debts:  Page  v.  Adam,  4  declined  to  give  any  answer:  the  Vioe-QiaD- 

Beav.   2S5;  Culpepper  v.  Jlston,  2  Ch.  Ca.  cellor  of  Enc^land  considered  this  as  equiva- 

115;  Sugd.  y.  and  P.  835,  §  8;  etv.  wupra,  p.  lent  to  liis  having  been  told  that  tbe  debts 

373.  had  been  paid,  in  which  case  tbe  paiebaser 

(/)  Lord   Camden,  Walker  v.  SmaUwoodj  would  not  be  exonerated.     In  this  case,  his 

Ambl.  677;  tbe  trustees  had  answered  and  lordship  said  (pp.  721-2),  ^  But  assuming  that 

submitted  to  the  jurisdiction :  see  Bi$hop  of  the  facts  relied  upon  in  this  case  amouot  to 

WincheeterY.  Paine,  1 1  Ves.  197;  and  see  the  notice  that  the  debts  had  been  pcud,  yet  as 

other  cases  cited  in  Mr.  Blunt*s  note  as  to  pur-  the  executor  had  authority  to  sell,  not  oaty 

chases  made  pendente  Hte.  for  the  payment  of  the  debts,  but  also  for  iha 

(g)  Sir  William  Grant,  Balfour  v.  WeUandy  purpose  of  diairibution  amongti  the  renduari 

16  Ves.  156.  legateet,  this  would  not  aflbrd  any  inferenoe 

(A)  See  Mr.  Phillips^s  note,  1  Phili.  Rep.  that  the  executor  was  committing  a  bieach 

722-3.  of  trust  in  selling  the  estate,  or  that  he  was 

(t)  See  Joknton  v.  Kennett,  3   My.  &  K.  not  performing  what  his  duty  required."  His 

631,  reversing  the  decision  of  tbe  Vice-Chan*  Lordship  then  referred  to  his  dictum  in  Jn^ 

oellor  of  England,  6  Sim.  384,  which  reversal  mm  v.  Kennett^  before  cited,  as  applying  to  a 

the  Vice-chancellor  approved  (J^ademan  r.  case  where  the  debts  are  paid  off  before  the 
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out,  so  as  to  make  him  a  party  to  a  breach  of  trust  on  the  part  of  the 
vendor  (a).  If,  therefore,  where  the  charge  is  general,  and  the  debts  are 
paid  after  the  death  of  the  testator  and  the  legacies  only  are  left  as  a 
charge,  that  circumstance  alone  does  not  prevent  the  application  of  the 
general  rule  (6);  indeed,  to  follow  out  the  rule,  evidence  of  that  fact 
ought  not  in  any  case  to  be  admitted,  unless  with  a  view  of  showing  that 
the  purchaser  was  a  party  to  an  intended  *misapplication  of  the  r»qQ4-i 
purchase  money,  or  some  other  fraud  on  the  part  of  the  trustee  (c).  ^        ■■ 

If  the  case  is  such  that  the  purchaser  is  to  be  considered  as  having 
been  discharged  from  liability,  but  he  should  nevertheless  for  his  security 
have  taken  a  bond  of  indemnity,  that  will  not  have  the  effect  of  imposing 
upon  him  the  liability  from  which  he  was  at  the  time  free  {d) ;  but  if,  by 
his  contract,  he  expressly  or  virtually  binds  himself  to  pay,  or  he  takes 
subject  to,  any  charges  on  the  estate,  by  that  contract  he  must  abide  (e). 

Bat  in  these  cases,  as  in  the  instance  of  a  sale  or  mortgage  by  an 
executor  {f)^  fraud,  direct  or  constructive,  if  proved,  may  vitiate  the 
transaction.  If  the  transaction  affords  intrinsic  evidence  that  the  sale  or 
mortgage  was  not  made  in  order  to  pay  off  the  charges,  but  for  other 
purposes  which  would  amount  to  a  breach  of  trust,  then,  the  purchaser 
or  mortgagee  being  a  party  to  the  breach  of  trust,  the  estate  remains 
liable  in  his  hands  (gf).     Or,  if  there  be  collusion  between  the  purchaser 

ifele,and  the  purchaser  knows  it  (see  p.  722),  not  notice  one  principal  ground  of  the  Vice* 

without  expressing  any  change  of  opinion.  Chancellor  of  England's  decision,  that  the 

Mr.  Phillips  adds  a  note,  which  is  partly  as  prior    conveyance    to   uses    to  bar    dower 

follows:  **lf,  notwithstanding  this  decision,  it  showed  that  the  executor  was  dealing  with 

diouid  still  be  inferred  from  the  terms  of  the  the  estate  as  his  own ;  his  lordship  appears 

ctietom  in  Joknaon  r.  Ketmett^  that  the  rule  rather  to  have  misapprehended  the  ground 

would  not  apply  to  a  case  in  which  it  should  of  tbd  argument  of  the  counsel  for  the  legatee, 
iiappen  that  there  were  no  debts  due  at  the        (e)  In  Eland  v.  Eland,  1  Beav.  235  (af- 

taUUor't  deaihj  and  that  the  purchaser  knew  it,  firmed  on  appeal,  4  My.  &  Cr.  420),  the  tes- 

I  have  the  authority  of  Lord  Lyndhurst  for  tator  devised  real  estate,  subject  to  a  general 

Mating  that  he  did  not  intend,  on  that  occa*  charge  of  debts  and  legiscies,  to  his  son  in  fee, 

lion,  to  lay  down  any  rule  that  should  govern  and  appointed  his  son  executor.    Nine  years 

such  a  case ;  and  that  the  guarded  and  some-  afler  the  testator's  death  the  devisee  mort- 

what  qnalifled  terms  in  which  the  dictum  is  gaged  the  estate,  with  a  covenant  against  all 

referred  to  and  adopted  in  this  case  were  incumbrances,  excepting  the  legacies;  there 

used  for  the  express  purpose  of  excluding  were  debts  still  due:  it  was  held  that  the 

that  inference."     See   the   observations  on  mortgagee  took  subject  to  the  legacies,  but  not 

this  case,  in  the  Jurist,  vol.  xi.  part  ii.  pp.  to  the  debts ;  not  subject  to  the  debts  on  ac- 

125-6,  and  Mr.  Phillips's  note,  which  is  there  count  of  the  general  rule,  but  subject  to  the 

let  out  legacies  because,  by  his  contract,  he  was  to 

(a)  As  in  Watkhu  v.  Cheek,  2  S.  &  S.  199;  take  subject  to  them:  how  the  case  would 

Shnd  V.  Eland,  4  My.  &  Cr.  499;  Balfour  v.  have  stood  if  there  had  been  no  such  oon» 

Wdland,  16  Ves.  151 ;  see  Fcrba  ▼.  Peamck,  tract,  is   left  in   doubt  upon  that  case,    ht 

1  Phillips,  721.  Ragen  v.  Rogen^  6  Sim.  364,  a  testator  de- 

(M  Bagen  v.  SkUHcome,  Ambl.  188  ;  ElHot  vises  his  estates  charged  with  debts  and  lega- 

V.  Merriman,  Barnard.  78;  Joknaon  v.  KmmUt,  cies;  the  devisee  mortgaged  the  estate  to  A., 

3  My.  ft  K.  624,  and  the  cases  cited  in  the  subject  expreuhf  to  the  legacies.    A.  having 

Ittt  note.  called  in  his  money,  and  the  devisee  requiring 

(0  But  see  the  reporter's  note  to  Forba  y.  a  further  advance,  they  joined  in  a  mortgage 

Peacock^  1  Phillips,  722;  and  see  Go$Ung  v.  of  the  estate  to  B.,  but  not  expressly  subject 

Carter^  1  Coll.  644,  648 ;  that  was  a  case  of  to  the  legacies,  and  R  was  informed,  falsely, 

a  charge.  by  the  devisee,  that  all  the  legacies  had  beea 

(d)  See  Jf^tnton  v.  Kennett,  3  My.  &  E*  paid :  it  was  held  that  B.  took  the  estate  sab> 

624,  tiipra  (Sugd.  V.  and  P.  1 1  ed.  840) ;  ject  to  the  legacies. 
Mine  of  the  bonds  mentioned  legacies  only,        (/)  Supra,  p.  373. 

Imt  some  were  general  bonds  of  indemnity.         Ig)  Wdtkin$  v.  Chedc,2  Sim.  &  S.  205-6; 

Qosre,  could  the  creditors  have  cUimed  the  4  My.  &  Cr.  426>7 ;  Sugd.  Y.  and  P.  840,  $ 

benefit  of  the  bonds?    Lord  Lyndhurst  did  27. 
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aod  the  trustees,  who  are  guilty  of  a  misapplication,  the  estate  will  still 
be  liable  (a);  just  as  a  purchaser  from  an  executor  will  be,  if  he  is 
party  to  a  breach  of  trust  on  the  part  of  the  executor  in  the  misapplica- 
tion of  the  assets  (6). 

There  never  was  any  pretence  that  a  trustee  could  aliene  in  payment 
of  his  own  private  debts,  whatever  might  have  formerly  been  thought  as 
to  the  power  of  an  executor  to  do  so  (c).  Nor  can  he  mortgage  to  a 
r*%fSl  ^^''^^^^^^  ^^  ^^^  testator  to  secure  his  individual  debt,  as  it  is  a 
'-  -'  fraud  to  give  a  preference  to  one  individual  creditor,  which  the 
law  has  not  established  and  the  court  will  not  allow  (d). 

If  the  money  which  is  raised  by  the  mortgage  might  have  been  applied 
for  the  payment  of  debts,  though  nothing  is  said  in  the  deed  on  the  sub- 
ject, the  mortgagee  will  have  the  benefit  of  that  presumption.  K  a  de- 
visee of  the  estate,  subject  to  a  charge  of  debts  and  legacies,  raises 
money  as  owner  upon  the  security  of  the  estate,  and  mortgages  it,  sub- 
ject to  the  legacies  only,  it  will  not  be  presumed  that  the  money  was 
raised  for  the  devisee's  own  purposes,  he  might  have  raised  the  monej 
expressly  for  the  immediate  payment  of  the  debts  (e) :  nor  is  it  evidence 
of  fraud  that  the  devisee  sells  the  estate  as  his  own ;  he  is,  in  truth, 
owner,  subject  to  the  charge  (/).  There  may  be  circumstances  under 
which  a  purchaser  or  mortgagee  may  be  at  liberty  to  assume  that  a  de- 
visee has  become  the  actual  owner  free  from  the  charge,  and  deal  with 
him  as  such :  the  same  principles  which  apply  to  a  sale  by  an  executor 
as  absolute  owner  (g)  may  be  applied  to  a  devisee  (A).  An  attempt  to 
establish  such  a  case  was  lately  made  in  the  suit  of  Braithwaiie  v.  Brii' 
tainj  but  it  failed (i).  That  case  was  in  substance  as  follows:  The 
testator,  a  trader,  devised  an  estate  called  Sinderly  to  his  nephew  William, 
charged  with  3800/.,  to  be  paid  to  his  executor;  and  devised  an  estate 
called  Bridlington  to  his  nephew  John,  charged  with  1400/.,  to  be  paid 
in  like  manner,  and  gave  those  sums  and  his  residuary  real  and  personal 
estate,  charged  with  the  payment  of  his  debts,  and  the  annuities  and  le- 
gacies given  by  his  will,  to  his  nephews  William,  John,  and  George. 
The  nephews  William,  John,  and  George  were  appointed  executors,  but 
John  and  George  alone  proved.  Two  years  after  the  testator's  death,  a 
deed  was  executed  by  the  three  nephews,  whereby,  after  reciting  that 
the  two  sums  of  3800/.  and  1400/.  were  given  to  the  three  nephews, 
William,  John,  and  George,  and  that  they  had  apportioned  between  them 
their  respective  shares  of  the  3800/.  and  1400/.,  and  that  all  accounts 
between  them  as  to  these  sums  had  been  settled  to  their  satisfaction  (bat 

(a)  Rogers  v.  Skiliieom^  Ambl.  189.  payment  of  debts,  ibid.  429-30;  and  seeLjin 

(6)  Crane  y.  Drake,  2  Vern.  616;  v.  fiyro,  ▼.    Cotviky  1    Coll.  470,  471  ;  BraithwaiU  t. 

p.  373.  Brittain,  1  Keen,  207,  stated  in  the  text,  ap- 

(c)  ItkeU  V.  Beane,  1  Yes.  215.    This  is  pears  to  have  been  decided  on  the  special 

one  of  the  cases  4n  which  Lord  Hardwicke  circumstances  in  regard  to  the  previous  deel> 

is  supposed  to  have  recognized  the  authority  ings  between  the  parties ;  see  the  Jurist,  vol. 

of  NugtrU  V.  Giffordf  1  Atk.  463,  which  would  xi  part  ii.  pp.  113-4,  as  to  this  case ;  of  v.  ta^i 

have  established  that  an  executor  might  mort-  p.  386,  n.  (6). 

gage  the  assets  for  his  own  individual  debt;         (/^    Lord  Cottenham,  Eland  v.  JEland^  4 

T.  mpra^  p.  383.  My.  &  Cr.  427. 

id)  Ibid.  (?)  Supra,  p.  377. 

(e)  Eland  v.  Eland,  mpra.    The  amount        (h)  See  1  Keen,  222. 
of  the  legacies  so  excepted  and  remaining         ^t)  1  Keen,  206. 
charged  was  directed  to  be  applied,  first  in 
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saying  nothing  as  to  the  debts  *and  legacies) ;  William  and  George  r*qof;i 
released  John,  and  George  and  John  released  WilliaAi  from  all  ^  •' 
claims  in  respect  of  those  two  sums  respectively.  William,  shortly  after- 
wards, mortgaged  his  estate.  John,  two  years  afterwards,  did  the  same. 
The  question  was  whether  the  mortgagees  could  hold  as  against  the  claims 
of  the  creditors  under  the  charge,  or  by  virtue  of  the  statute  47  Geo.  III. 
c.  72,  the  testator  having  been  a  trader  (a).  Lord  Lan^dale  was  of 
opinion  they  could  not :  the  mortgagees  had  notice  of  the  will  and  of  the 
charge,  and  constructively  at  least  that  there  were  or  might  be  debts  of 
the  testator :  there  was  no  representation  that  the  debts  had  been  paid ; 
the  release  only  referred  to  the  claims  of  the  executors  and  residuary  de- 
visees to  the  3800/.  and  1400/.  amongst  themselves,  and  consequently 
his  lordship  held  that  these  sums  so  charged  still  remained  charges  so 
far  as  creditors  were  concerned  (6). 

When  the  trust  or  charge  is  for  the  payment  of  some  specified  debts 
only,  or  for  the  payment  of  legacies  only,  or  of  both  specified  debts  and 
legacies,  there  the  debts,  as  well  as  the  legacies,  are  specific  charges  on 
the  land,  and  the  purchaser  has  the  means  of  ascertaining  to  what  par- 
ticular charges  his  money  is  to  be  applied,  and  who  are  the  persons  from 
whom  he  may  obtain  a  discharge  are  pointed  out(c).  The  purchaser, 
however,  as  a  general  rule,  is  not  bound  to  see  that  no  more  is  sold  than 
is  necessary  to  pay  the  charges ;  for  he  is  not  bound  to  enter  into  the 
account,  and  the  trustees  in  general  cannot  sell  just  so  much  only  as  is 
sufficient  to  pay  the  debts,  besides  they  may  have  to  cover  their  ex- 
penses (d) ;  but  if  the  trustees  are  plainly  selling  more  than  is  requisite, 
it  would  seem  that  the  sale  would  not  be  good  (e) ;  no  one  is  protected 
who  is  a  party  to  a  plain  breach  of  trust.  Where  lands  are  vested  in 
trustees  by  act  of  parliament  to  be  mortgaged  for  a  particular  purpose, 
it  is  incumbent  on  the  mortgagee  to  see  that  the  money  is  applied 
accordingly  (f), 

A  purchaser  may,  in  some  cases,  obtain  a  sufficient  discharge  by  the 
receipt  of  the  trustees,  upon  the  intention  to  be  collected  from  the  deed 
or  will,  though  no  express  authority  be  given  for  that  purpose :  if  it  can 
be  collected  that  the  intention  must  have  been,  at  the  *time  the  r«oo7-| 
deed  was  executed  or  the  will  made,  that  the  trustees  were  to  *•  -■ 
have  the  power  to  give  an  eflfectual  discharge  to  the  purchaser,  then  their 
receipt  alone  will  be  sufficient.  Thus  if,  m  the  case  of  a  will,  a  sale  is 
directed,  which  is  to  take  place  immediately  after  the  testator's  death, 
and  the  persons  for  whose  benefit  the  money  is  to  be  raised  are  unborn, 
or  if  born  are  infants,  and  therefore  incapable  of  giving  a  receipt  for 
the  purchase  money ;  or  where  the  deed  or  will  clearly  confers  an  imme-^ 
diate  power  of  sale,  for  a  purpose  which  cannot  be  immediately  defined-^ 

(a)  1  Keen,  220.  (e)  Dwneh  v.  KttU,  1  Yern.  260 ;  Balfbwr 

(6)  Braiihumle  v.  Brittam,  1  Keeri)  222.  v.  Welland,  16  Yes.  153,  157;  Sugd.  Y.  and 

If,  said   Lord  Liangdale,  the  two  sums  had  P.  11th  ed.  834. 

been  raised  and  paid  to  the  executon,  the  mort-  ( j)  Spalding  v.  Shalmer,  I  Yem.  303. 

^ees  would  not  have  been  bound  to  see  to  ^^  Culpfpper  v.  jhUm.  2  Ch.  Ca.  115,  oited 

Uieir  application  ;  but,  added  his  lordship,  so  ^  Vern.Tsv;  1  Fonbl.  149. 

fer  from   its  appearing  that  the  money  re-  /    s  r,         i       rr 

ceived  from  the  mortgagees  was  paid  to  the  U)Coiterel  v.  Hampton,  2  Yern.  6. 

executors,  the  contrary  appears,  ibid. 
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as  to  pay  particular  debts  which  cannot  be  ascertained  until  a  future' 
distant  period  ;  it  will  be  implied  that  the  intention  was  that  in  such  case 
the  trustees  should  have  authority  to  give  effectual  discharges;  for,  as  do 
one  else  would  have  ability  to  do  so,  the  sale  could  not  otherwise  be 
effected  according  to  the  explicit  direction  (a) :  but  if  an  estate  be  charged 
with  a  sum  of  money  payable  to  an  infant  on  his  attaining  21 ,  there  the 
purchaser  is  bound  to  see  that  the  money  is  actually  paid  on  the  infant 
attaining  that  age,  if  not,  the  estate  will  remain  liable  ;  and  it  seems  that 
the  court  cannot  bind  the  right  of  the  infant  in  such  a  case  (6). 

So  if  the  trust  is  of  such  a  nature  that  the  contemplated  sale  might 
have  to  be  effected  at  a  time  when  the  distribution  could  not  possibly  be 
made  (c),  or  if  the  trusts  on  which  the  purchase  money  is  to  be  applied 
are  of  a  nature  requiring  time  and  the  exercise  of  discretion  (d),  it  has 
been  considered  that  it  must  have  been  intended  that  the  trustees  should 
of  themselves  be  able  to  give  a  discharge  to  the  purchaser  for  the  pro- 
duce, for  otherwise  in  this  case  the  sale  would  have  to  be  deferred  (e). 

r*'^f^f^1  *^^  ^^y  ^^^^  ^^  observed,  that  although,  generally  speaking, 
^  -'  persons  purchasing  under  a  decree  are  safe,  it  is  a  settled  max- 
im of  equity  that  persons  purchasing  under  decrees  of  the  court  are 
bound  to  see  that  the  sale  is  made  according  to  the  decree,  and  they 
must  see  that  the  persons  who  are  the  parties  to  convey  are  before  the 
court  {/). 

Neither  the  stat.  3  &  4  Will.  &  M.  c.  14,  re-enacted  by  the  1  WilL 
IV.  c.  47,  against  devises  made  in  fraud  of  creditors,  nor  the  statute  47 
Geo.  III.  c.  74,  which  made  the  real  estates  of  traders  liable  to  their 
debts,  charged  the  real  assets  descended  or  devised  with  the  ancestor's 
debts,  but  the  remedy,  as  we  have  seen,  was  against  the  heir  or  devisee 
personally  to  the  extent  of  the  value  of  the  assets ;  the  same  principle 
applies  to  the  stat.  3  &  4  Will.  IV.  c.  105,  which  makes  the  real  estates 
of  all  persons  liable  to  their  debts :  therefore,  if  the  estate  be  conyeyed 
for  a  price  in  money  or  settled  on  marriage,  which  is  a  valuable  con- 
sideration (g\  the  parties  claiming  under  the  sale  or  settlement  (A)  hold 

(a)  Balfour  r.  WtUand^  16  Ves.  151  (see  trustee,  it  bound  to  see  toite  application,  said, 

1  Phill.  722,  note  of  Mr.  Phillips)  ;  Sowtu'tby  consequently,  to  the  execution  of  the  trosu 

T.  Zary,  4  Mad.  142  ;  Lavender  v.  iStan/on,  6  of  the  deeds,  however  complicated ; — no  such 

Mad.  46 ;  and  see  Bnedon  v.  Bretdon,  1  Ross,  rule  exists." 

&  M.  413.    In  Glywn  v.  Locke,  3  Dm.  k  W.  (6)  IHtkenKm  v.  Didbni«m,  3  Bko.  p.  19; 

22,  a  policy  of  insurance  had  been  assigned  Sugd.  V.  and  P.  836,  ^14. 

to  a  trustee  upon  certain  trusts,  one  of  which  (c)  Balfour  ▼.   WtUand,  16  Ves.  151 ;  that 

was  lor  the  payment  of  the  debts  of  the  party  was  the  case  of  a  trust  deed  ;  an  immediate 

insured:  the  ultimate  trust  was  for  the  fa-  sale  was  contemplated,  and  the  money  wasio 

mily.    Lord  Chancellor  Sugden  held  that  the  be  applied  amongst  such  creditors  as  should 

trustee  could  give  a  valid  discharge  to  the  come  in  within  IS  months  from  the  date  of 

insurance  company,  notwithstanding  they  had  the  deed. 

notice  of  persons  having  adverse  equitable  {d)  As  where  the  money  is  to  be  laid  oat 

claims,  though  the  deed  had   not  provided  in  land:  Doran  v  WiUJiin^Z  Swan8t.p.  699; 

that  the  receipt  of  the  trustee  should  be  a  Sugd.  V.  and  P.  836. 

sufficient  discharge.   **  The  nature  of  the  trust  (e)  See  Balfour  v.    Wdland^  16  Ves.  156; 

deed,"  said  his  lordship,  "  is  sufficient  to  ab-  Rogen  v,  SkiUieomf  AmbL  188;   Jokmaom  r. 

solve    the  company  from   the   necessity  of  Kennett^  3  My.  &  K.  624. 

seeing  to  the  application  of  the  money;  "  if,"  (/)  Lord  Redesdale,  Coldougk  y.  Sterwn,  3 

his  lordship  continued,  **  I  were  to  decide  in  Bli.  186;  Giffard  v.  Hort^  1  Scho.  &  L.  386. 

favor  of  the  company  (they  had  filed  a  bill  of  (g)  V.  mpra,  p.  52. 

interpleader),  it  would  amount  to  a  decision  (A)  As  to  a  purchase  from  an  executor,  ▼. 

that,  in  all  cases,  a  party  paying  money  to  a  ttq/ra^  p.  372.    In  ISggint  v.  ShaWt  2  Dru.  & 
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the  land  discharged  of  the  debts  (though  having  full  notice  that  there 
are  such  debts),  and  the  only  remedy  is  against  the  heir  or  devisee,  who 
is  personalty  liable  for  the  value  of  the  assets  he  has  so  conveyed  or  set- 
tled (a).  Here  it  will  be  seen  the  analogy  to  the  case  of  a  purchaser  from 
an  executor  does  not  hold ;  it  is  not  because  the  purchaser  is  to  presume 
that  the  alienation  is  an  execution  of  a  trust  that  he  is  discharged,  but  be- 
cause any  alienation  would  have  defeated  a  creditor  before  the  Statute 
of  Fraudulent  Devises,  and  neither  that  or  any  subsequent  statute  has 
done  more  than  to  give  to  the  creditors  a  remedy  against  the  alienor 
whether  heir  or  devisee  (6).  But  where  there  is  danger  that  the  price 
of  the  estate  will  be  misapplied,  the  Court  of  Chancery  will,  at  the 
instance  of  the  creditors,  restrain  the  heir  from  receiving  it  from  the 
purchaser  (e). 

Where  the  estate  is  charged  with  Legacies  the  purchaser  is  clearly 
*liable  to  see  to  the  application  of  his  purchase  money,  notwith-  r«ooqi 
standing  the  general  liability  of  the  estate  under  the  statute-law,  ^  ^ 
above  adverted  to,  to  the  payment  of  debts,  and  the  estate  may  therefore 
have  been  sold  for  that  purpose.  "  The  purchaser  from  an  heir  or  de- 
visee," said  Sir.  J.  Leach,  "  being  before  the  stat.  47  Geo.  IIL  sess.  2. 
c.  74,  bound  to  see  to  the  application  of  his  purchase-money  in  satisfac- 
tion of  legacies  charged  on  the  land  by  the  devisor,  notwithstanding 
specialty  debts  which  were  to  be  paid  out  of  the  land,  and  the  statutes 
.having  made  no  difierence  in  this  respect,  the  purchasers  from  the  heir 
or  devisee  must  continue  bound  to  see  to  the  application  of  his  pur- 
chase-money in  satisfaction  of  legacies  charged  upon  the  land,  notwith- 
standing the  statutes  by  which  simple-contract  debts  are  to  be  paid  out 
of  the  land"  (rf). 

9 

'        ■  ■■       ■  I  I 

W.  362,  Sir  £.  Sugden  appears  to  have  ditors,  though  he  cannot  exempt  his  heir  or 
ihoQght  that  a  settlement,  where  nothing  devisee  from  liability,  nipra,p.  313;  the  state- 
passes,  would  not  affect  the  rights  of  credit-  inent,  7  Beav.  123,  if  it  means  that  the  debtor 
on.  may  now  withdraw  the  land  from  his  spe- 
(a)  Spademan  v.  Timbrdl^  8  Sim.  259-60;  cialiy  creditors  altogether,  appears  to  be  a 
Bkkardton  v.  Horionj  7  Beav.  123.  There  a  mistake ;  et  v.  gupra,  p.  344;  note  (A). 
portion  of  the  estates  had  been  set  apart  to  (6)  There  is  a  dictum  of  the  Lord  Chancel- 
answer  the  debts,  which  had  proved  to  be  in-  lor  Sugden,  2  Dm.  &  W.  362,  which  may  seem 
sufficient,  yet  the  settlement  of  the  remainder  to  be  at  variance  with  this  doctrine ;  but  it 
^ras  supported  as  a^^ainst  the  claims  of  the  was  introduced  obiter^  and  did  not  sdSfect  the 
ci«diiors;  these  cases  are  founded  on  Mat-  decision. 

ihaoi  ▼.  JonOj  2  Anst.  515:  and  see,  as  to  the         (r)  Green  v.  LoiMt,  3  Bro.  217. 
effect  of  these  statutes,  4  My.  &  Cr.  268-9  ;         (d)  Sir  J.  Leach,  Hom  v.  Boniy  2  Sim.  & 

Sugd.  y.  and  P.  834-5.    The  testator,  as  we  S.  451 ;  and  see  Sugd.  Y.  and  P.  835,  as  to 

have  seen,  may  make  the  estate  equittible  as-  the  stat.  8  &  4  Will.  lY.  c.  104. 
aecs  by  charge,  or  devise,  in  trust  for  his  cre- 


ADDITIONAL  NOTE.— See  p.  380,  supra. 

Cesiuis  que  Trust  Parties, 

The  SOth  of  Lord  Cottenham's  yery  beneficial  orders  of  Aug.  1841,  directs  That 
in  all  suits  concerping  real  estate  which  is  vested  in  trustees  by  devise,  and  such 
trustees  are  competent  to  sell  and  give  discharges  for  the  proceeds  of  the  sale  and  ' 
for  the  rents  ana  profits  of  the  estates,  such  trustees  shall  represent  the  persons 
beneficially  interested  in  the  estate,  or  the  proceeds  or  the  rents  and  profits, 
in  the  same  manner  and  to  the  same  extent  as  the  executors  or  administrators  in 
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suits  concerning  personal  estate  represent  the  persons  beneficially  interested  in 
such  personal  estate,  and  that  it  shall  not  be  necessary  to  make  the  persons 
beneficially  interested  parties  to  the  suit ;  and  under  such  circumstances  persons 
haying  charges  are  under  this  order  unnecessary  parties.  In  Osborne  y.  Forenuin^ 
2  Hare,  656,  the  Vice-Chancellor  Wigram  has  stated  the  reason  of  the  order  and 
the  cases  to  which  it  applies.  The  order  does  not  operate  where  the  trustees  hare 
not  the  legal  estate,  Turner  y.  Hind,  12  Sim.  414;  see  Daniell's  Practice,  bj 
Headlam,  224 ;  and  see  Weatherby  y.  Giorffio,  2  Hare,  629,  where  the  Yice-Chan- 
cellor  Wigram  giyes  the  rule  as  to  foreign  trustees  and  cesiuis  que  trust. 


[*390]  ♦Section  VII.— Of  Portions. 

i  1. — General  Doctrines, 

Introduction, 

Portions  secured  by  a  Term, 

Real  Estate  Primary  Fund, 
When  only  Fund, 
Portions  given  by  WiU, 

Case  of  Parent. 
Person  loco  parentis. 
Portions,  how  far  governed  by  Rules  of  CivU  Law, 
Rules  of  Construction  which  have  been  adopted  by  Court  of  Chancery, 
Old  Rule  as  to  Legacies  charged  on  Real  Estate  payable  in  future. 

Where  Postponement  is  for  Convenience  of  the  Estate. 
Where  particular  Time  fixed  for  Payment  of  PortionSf  Court  has  enlarged  Uu  I^noers 

of  Irustees. 
Where  no  certain  Time  for  Payment  is  fixed — vest  immediately. 

Unless  different  Intention  to  be  collected  from  Context. 
Rule  must  be  constrded  in  a  Reasonable  Serue — if  the  Portion  be  wanted, 

Hubert  v.  Parsons. 

Hinchinbrooke  v,  Seymour. 
Where  no  Gift  but  in  the  Direction  to  Pay, 

Conditions  must  be  fulfilled. 
Where  Postponement  not  annexed  to  Substance  of  Gift,  * 

Condition  Precedent, 

After  Debts  paid,  or  the  like. 
Leaning  of  Court  of  Chancery  in  favor  of  Vesting  of  Portions  when  wanted, 

"  Payable"  construed  "  vested." 

Observations  on  this  Rule  of  Construction, 
Some  Children  living  held  in  some  causes  to  satisfy  the  Contingency, 

Lord  Eldon,  Hope  v.  Olifdon. 

Sir  W.  Gra7U*s  Rule, 
Lord  Cottenham*s  Observations  as  to  this  Doctrine, 

Whatford  v.  Moore. 
Of  raising  Portions  by  Sale  of  Reversionary  Terms, 

Early  Cases, 

Distinctions  taken  in  subsequent  Cases, 

Ride  as  stated  by  Lord  Hardwicke, 

Lord  Talbot, 
Lord  Eldon. 

Intention  must  prevail  if  expressed. 
Winter  v.  iBold. 
Gough  V,  Andrews. 

Circumstance  that  Child  of  Tender  Tears* 
r*391]  *  Survivorship  of  Portions, 
Mode  of  raising  by  Sate  or  Mortgage — or  by  Peraption  of  Basts. 

Jyo  Time  for  Payment  fixed. 

Rents  and  Profits  clearly  pointed  out,  d:c. 
Exempt  from  Thellusson  Act, 
The  Rule  stated  by  Sir  W.  Grant  and  Sir  T.  Pktmer. 
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Extended  to  Arrears,  if  any. 
Charge  of  Debts. 
Sale  implies  Mortgage. 

Sah  or  Mortgage  for  raising  the  whole  together,  or  each  Portion  successively. 
Interest  on  Portions, 

Lyddon  v.  Lyddon. 

CWton  17.  !Lord  Glengall. 
Person  having  Power  to  (Appoint  may  appoint  unequally. 

Marshalling  as  between  Portionist  and  Mortgagee — Es^pense  of  Baising  paid  out  of 
Trust  Estate. 


Bules  of  Construction  fistdblished  in  the  Court  of  Chancery,  for  determining  who  are 

"  Younger  Children." 
Greed,  latitude  of  Construction  in  this  respect. 
Reason  of  this  explained. 

Younger  construed  all  except  the  one  who  succeeds  to  the  Estate. 
Younger  who  so  succeeds  to  the  Estate  excluded. 
SetiUment  of  Real  Estate  rectified  to  give  it  to  Eldest  Daughter. 

Heneage  v.  Hunloke. 
Bake  v.  Doidge,  in  Note. 

Third  Son  to  whom  Estate  appointed  considered  as  Eldest. 
Only  Daughter  considered  Eldest  Son. 

Earl  of  Northumberland  v.  Egremont. 
This  latitude  only  applies  to  Parents  and  those  in  loco  parentis — In  Gifts  by  Strangers 

**  Younger  Children"  receive  their  ordinary  Construction. 
Reason  of  this  Distinction. 

Hot  every  Act  done  by  a  Parent  to  be  construed  on  Principles  different  to  those  done 
by  a  Stranger. 

Shifting  Clause. 
Scarcsbrick  v.  Skelmersdale. 
On  Evident  Intention,  Only  Child  construed  Youngest  in  Gift  by  Stranger. 
•But  the  Rule  that  Elder  unprovided  for  shall  be  deemed  Younger,  only  applies  to  Elder 
unprovided  for  by  the  Settlement  or  WiU  itself 
Peacock  v.  Pares. 
Where  the  Portion  has  become  vested  in  Younger  Child,  who  has  become  Eldest,  appHir 

cation  0/  the  Rule  more  diffictdt. 
General  Rule. 

Whether  Time  of  Vesting  or  Time  of  Distribution  is  to  be  taken  as  the  Period  for 
determining  who  is  Elder  and  who  are  Younger,  depends  on  Terms  of  WiU. 
Matthews  v.  Paull. 
Rule  in  ordinarg  cases  that  the  Time  of  Distribution  is  to  be  taken. 
*  Tacit  Condition  for  divesting  vested  Portion  of  Child  becoming  an  Eldest  Son.  [*3921 
But  if  it  is  to  be  collected  from  the  Instrument  that  the  Portion  u>as  to  be  vested  and 
remain  so,  it  vnll  not  go  over, 
Loder  v.  Loder. 
Court  will  not  always  interfere  with  an  Appointment  made  by  the  Father  amongst 

Children,  through  he  may  derive  a  personat  Benefit  from  it. 
The  Question  as  to  the  Time  within  which  children  must  be  bom  so  as  to  share,  and  the 

Mode  of  Distribution,  whether  per  capita  or  per  stirpes,  here  introduced. 
As  to  first  Question. 

K<ttural  Meaning  of^^  Younger  Children**  ciU  who  may  be  bom  after  the  First. 
Where  Gift  executory,  i.  e.  where  Future  Time  of  Distribution  fixed,  all  who 
shall  be  bom  within  that  period  shaU  take. 

Whether  the  Gift  is  present  or  executory  depends  on  the  Terms  of  the  WiU. 
Ellison  V.  Airey. 
As  to  second  Question,  namely,  whether  Children  of  two  or  more  Persons  are  to  take 
per  capita  or  per  stirpes. 

Where  the  words  "  jEquaUy  to  be  Divided"  are  used,  Children  take  per  capita. 
Rule  applied  to  case  of  Gift  to  a  Brother  and  Children  of  a  deceased  Brother, 

One  very  important  instance  of  the  use  to  which  express  trusts  may 
be  applied,  is  the  raising;  of  Portions  for  younger  children.  Whether 
an  estate  be  settled  by  deed  or  by  will  there  is  usually  a  provision  for 
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that  purpose  introduced.  The  usual  mode  in  which  this  is  effected  is 
by  vesting  a  term  for  years  in  trustees,  to  take  effect  in  possession  im- 
mediately on  the  expiration  of  the  tenancies  for  life  given  to  the  parents, 
and  before  the  limitation  of  the  estate  to  the  eldest  son  and  his  issue  and 
the  others  who  are  to  take  the  estate  itself  in  succession ;  and  the  trusts 
of  the  term  are  declared  to  be  that  the  trustees  shall  by  sale,  mortgage, 
or  other  means  (a),  as  by  receipt  of  the  rents,  &c.  raise  the  intended 
portions  (6). 

The  enjoyment  of  the  estate,  liable  to  the  payment  of  portions  by  the 
person  to  whom  the  estate  is  limited,  is  secured,  be  paying  the  portions, 
for  it  is  in  default  of  such  payment  that  the  trustees  are  authorized  to 
exert  the  powers  conferred  upon  them  in  relation  to  the  term.  Portions 
are  also  very  frequently  given  to  children  in  the  form  of  legacies  and  of 
charges  on  real  estate. 

The  general  rules  for  the  construction  of  instruments  containing  direc- 
r*^Q^l  ^^^"^  ^'  powers  for  raising  portions  by  the  creation  of  trust  ^terms 
L  ^^^1  ^^^^  3Qd  by  "^ay  of  legacy  or  of  charge,  are  the  same  as  those 
which  are  adopted  on  similar  subjects;  the  Intention  is  to  be  followed, 
so  far  as  it  is  consistent  with  the  rules  of  law;  the  ordinary  rules  of  the 
court  govern  the  general  construction,  but  some  latitude  of  construction 
in  regard  to  intention  has  been  introduced  as  regards  portions. 

In  the  following  pages,  an  attempt  will  be  made  to  give  an  outline  of 
the  doctrines  which  have  been  applied  to  the  Raising  and  Payment  of 
portions,  and  the  Incidents  of  portions,  and  in  regard  to  the  important 
and  much  litigated  subject  of  Double  Portions.  But  the  subject  is  one 
of  great  complexity,  and  the  cases,  to  appearance,  are  not  always  con- 
sistent, so  that  much  must  be  left  to  the  reader  to  investigate  for  him- 
self; the  leading  authorities  will  be  laid  before  him,  but  I  cannot  pre- 
tend to  reconcile  them  all  or  to  extract  such  principles  as  shall  be  free 
from  doubt,  or  which  may  not  to  some  extent  at  least  be  controverted 
or  qualified  by  some  others  of  the  numerous  cases  which  have  occurred 
on  this  subject. 

Where  portions  are  secured  by  a  term,  and  there  is  also  a  corenant 
by  the  settler  to  pay  them,  the  real  estate  is  considered  as  the  primary 
fund,  and  the  covenant  as  auxiliary  only  (d).  'In  the  case  of  Lechmere 
V.  Charlton^  Sir  W.  Grant  at  first  was  inclined  on  general  principles  to 
consider  the  covenant  in  such  cases  as  creating  a  personal  debt  and 
liable  to  all  consequences.  He  observed  that  where  a  person  becomes 
entitled  to  an  estate  subject  to  a  charge  and  then  covenants  to  pay  it, 


(a)  See  Wartn  ▼.  Hulddnton^  1  Sim.  &  St.  (c)  V.  tut.  al  Warier  ▼.  Hutddnmn, 
276,  281 ;  and  WallccAi  t.  BhomJUld,  4  Dr.  k  tup]  Hume  v.  Rundell,  2  Sim.  &  St  174. 
W.  235,  as  to  the  forms  generally  used.  It  (rf)  Lechmere  y,  CkcarUon^  15Ves.  193.  In 
may  be  observed  that  where, aAer  a  direction  Oravet  v.  Hicke^  6  Sim.  405,  the  Vice-Cban- 
for  the  insertion  of  powers  for  jointuring,  oellor  of  England  held  that  as  on  the  settle- 
leasing,  and  sale  and  exchange,  all  other  ment  and  mortgage  it  was  plain  that  the  inteo- 
clauses,  powers,  and  provisoes  usually  in-  tion  was  that  the  testator  should  teaere  600fU 
serted  in  settlements  of  the  same  kind  are  di-  as  a  marriage  ponion,  though  Uiere  was  a  oo- 
rected  to  be  inserted  in  a  settlement,  whether  venant  in  the  mortgage  to  pay  it,  the  personal 
by  will  or  articles,  before  marriage,  this  will  estate  was  an  auxiliary,  not  the  principal 
not  authorize  the  insertion  of  a  power  to  fund;  the  testator  had  given  the  residue  of 
raise  portions;  Higginmm  v.  Bonufry,  2  Sim.  bis  personal  estate,  charged  with  the  paym«*nt 
&  St.  518;  and  see  HiU  v.  fft/2,  6  Sim.  144-5.  of  ail  his  just  debts;  et  v.  Lex  Praetor.  269. 

(6)  See  Hill  on  Trustees,  p.  363,  et  teq. 
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the  charge  still  remains  primarily  a  charge  on  the  real  estate,  ^'  because 
the  debt  is  not  the  original  debt  of  the  covenantor"  (a),  which  does  not 
apply  to  the  covenant  of  a  settlor;  however,  in  the  principal  case,  Sir  W. 
Grant  ultimately  decided  that  the  land  was  primarily  liable  on  the  au- 
thority of  the  case  of  Lanoy  v.  The  Duke  ofAthol  (6).  And  though  the 
testator  may  have  given  his  residuary  personal  estate  expressly  charged 
with  the  payment  of  all  his  just  debts,  this  will  make  no  difference,  as 
such  a  direction  is  construed  to  apply  to  personal  debts  (c). 

It  is  the  same,  though  the  covenant  be  to  settle  land  out  of  which  the 
^portion  is  to  be  raised  absolutely  within  a  specified  time,  as  six  r*oQ^-i 
months,  and  it  is  broken  so  that  damages  might  be  recovered,  ^  ^ 
for  still  the  intended  portionist  must  first  resort  to  the  land,  and  only  in 
case  of  a  deficiency  call  upon  the  personal  estate:  the  articles  to  settle 
the  land  are  in  equity  equivalent  to  an  actual  settlement  {d).  If  there 
be  a  covenant  to  settle  lands  and  to  raise  a  term  of  years  out  of  them  for 
securing  a  portion,  but  no  covenant  for  payment  of  the  portion,  and  only 
a  bond  for  performance  of  covenants,  the  portion  is  not  in  any  event 
payable  out  of  the  personal  estate  (e). 

Portions  may  also  be  given  by  will.  In  the  case  of  a  parent,  a  legacy 
to  a  child  is  presumed  to  be  a  portion,  although  it  be  not  so  expressed  {f)y 
because  providing  for  a  child  is  a  duty  which  the  relative  situation 
of  the  parties  imposes  upon  the  parent.  The  duty  which  is  imposed 
upon  the  parent  may  be  assumed  by  any  other  person,  who  for  any  reason 
thinks  proper  to  place  himself  in  that  respect  in  the  place  of  the  parent; 
and,  when  that  is  so,  the  same  presumptions  will  arise  as  in  the  case  of  a 
legacy  or  gift  by  a  parent.  Whether  the  donor  has  for  this  purpose 
assumed  the  office  of  parent  so  as  to  invest  his  gift  with  the  character  of 
a  portion,  may  be  proved  by  extrinsic  evidence,  such  as  the  general  con- 
duct of  the  donor  towards  the  children ;  or  by  intrinsic  evidence,  that  is, 
fiom  the  nature  and  terms  of  the  gift.  If  the  former  be  alone  relied  upon, 
it  may  prevail,  although  it  should  appear  that  the  donor  did  not  assume 
all  the  duties  of  a  parent,  or  effectually  perform  those  which  he  had 
andertaken ;  the  question  being  merely  whether  the  facts  proved  fairly 
lead  to  the  conclusion  that  he  intended  to  provide  a  portion  for  the  child, 
and  not  merely  to  bestow  a  gift  (g).     There  are  many  doctrines  which 

(a)  See  Eedyn  v.  Eethfn,  2  P.  W.  663 ;  and  (/)  Lord  Eldon,  ExpartePye,  1 8  Veg.  153 ; 

Mr.  Cox's  note,  p.  664.  Lord  Cott.  Pym  v.  Lodcyer^  5  My.  &  Cr.  35. 

(6)  2  Atk.  444-6.  {g)  Ix)rd  Colt.  Pym  v.  Loclq/er,  5  My.  k 

(c)  Ex  parU  Digby,  Jac.  235;   Graves  ▼.  Cr.  35;  and  see  Booker  v.  jiUen,  2  R.  &  M. 

Hickgy  ubi  sup.;  and  see  Ward  v.  Lord  Dud-  299;  Carver  v.  Botoks^  ibid.  301;   Powys  v. 

icy,  2  Brou  318.  Lord  Mansfield,  3  My.  &  Cr.  359;  Lord  Cot- 

(rf)   Edwards  v.  Freeman^  2  P.  W.  438;  tenham  (3  My.  &Cr.  366),  observed  that  the 

though  there  is  a  diet  by  Sir  T.  Powis  to  the  authorities  had  left  in  some  obscurity  the 

oootrary,  in  HowdL  v.  Price,  1  P.  W.  293,  but  question  as  to  what  is  to  be  considered  as 

DO  case  cited ;  Countess  of  Coventry  v.  Earl  meant  by  the  expression  in  loco  parentis ;  his 

of  Coventry,  2  P.  W.  222,  233;  Burgoyne  v.  lordship  preferred  Lord  Eldon's  definition,  in 

F'ox,  1  Atk.576;  Ward  v.  Lard  DudUy,  ubi  sup.  Exparte  Pye,  18  Ves.  154.    The  Vice-Chan- 

(«)   Edufords  v.  Freeman^  2  P.  W.  437 ;  but  cellor  of  England  had  considered   (6  Sim. 

in  the  case  of  a  mortgage,  the  money  bor-  556),  that  it  could  only  be  applied  to  a  per- 

roMred  is  a  personal  debt  (Houxlt  v.  Price,  2  eon  who  has  so  acted  towards  the  child  as 

P.  W.  293),  and  to  be  paid  out  of  the  personal  that  he  has  thereby  imposed  upon  himself  a 

estate  in  the  first  instance,  whether  there  be  moral  obligation  to  provide  for  it;  and  that 

a  covenant  for  payment  or  not;  Cope  v.  Cope,  the  designation  would  not  hold  where  the 

2  Salk.  449 ;  Howell  v.  Price,  ubi  sup.  child  had  a  father  with  whom  he  resided,  and 

vol*.  11. — 27 
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are  applicable  to  portions,  that  is,  sums  of  money  secured  or  giren  bj  a 
r*^Q^1  P^'*^'^^  ^^  person  ^standing  in  loco  parentis  to  a  child,  which 
^        -'  would  not  be  applied  to  a  gift  as  between  strangers  (a). 

It  must  be  remembered  that  portions  secured  by  marriage  settlement, 
or  by  any  deed  or  writing  not  being  a  will,  are  not  governed  by  the 
rules  of  the  civil  law  which  prevail  as  to  legacies  of  personal  estate 
given  by  will  (6) ;  those  rules,  so  far  as  they  differ  from  the  ordinary 
rules  of  construction,  are  not  applicable  to  any  interests  but  those  of  a 
purely  legatory  nature,  that  is,  which  cannot  be  taken  notice  of  unless 
in  the  form  of  a  probate  or  letters  of  administration  with  a  will  annexed, 
although  the  fund  be  merely  personal  (c).  To  some  extent,  the  rules 
as  regards  legacies  charged  on  land  are  the  same  as  those  which  are 
applied  to  legacies  given  out  of  personal  estate  only;  thus,  a  pecu- 
niary legacy,  whether  charged  on  land  or  not,  given  by  will  to  a  person 
in  esse  simply  without  any  postponement  of  payment,  is  vested  imme- 
diately on  the  testator's  death  (d).  The  difference  is  chiefly  in  regard 
to  legacies  payable  at  a  future  time. 

The  Court  of  Chancery,  as  before  mentioned  (e),  in  construing  gifts 
of  this  description,  following  the  rules  of  the  civil  law  {f)y  has  adopted 
two  rules  of  construction:  that  a  bequest  to  a  person  payable  or  to  be 
paid  *^  at"  or  ^^  when"  a  person  shall  attain  21,  or  at  the  end  of  any  other 
certain  determinate  term,  confers  on  him  a  vested  interest  immediately 
on  the  testator's  death,  for  the  words  payable  or  to  be  paid  are  construed 
so  as  to  disannex  the  ttme  from  the  gift  of  the  legacy,  and  thus  to  leave 
the  gift  immediate,  in  the  same  manner,  as  respects  vesting,  as  if  the 
bequest  stood  singly  and  contained  no  mention  of  time.  The  other  rule 
is  that  if  the  words  ^^  payable"  or  'Mo  be  paid"  are  omitted,  and  the 
legacy  is  given  "at"  21,  or  "if,"  "when,"  "in  case,"  or  "provided" 
the  legatee  shall  attain  21,  or  at  any  future  definite  period,  these  expres- 
sions shall  be  construed  as  annexing  the  time  to  the  substance  of  the 
legacy,  so  that  the  right  of  the  legatee  is  made  to  depend  upon  bis 

r*^961  ^^^^S  ^^*^^  **  ^^^  ^^°*®  ^^^^  ^^^  ^^^  payment  (g);  *though  these 
^  ^  rules,  as  all  other  mere  rules  of  construction,  will  give  way  to  a 
contrary  intention  to  be  collected  from  the  whole  context  of  the  instru- 
ment (A). 

by  whom  he  was  maintained ;  on  which  sub-  liams  on  ExecutorSf  767,  et  aeq. ;   1  Jarrau, 

ject,  see  ShudaU  v.  Jekyll^  2  Atk.  518 ;  et  ▼.  760,  where  several  cases  are  stated,  in  iUoi- 

tup.  vol.  i.  p.  560,  note.  tration  of  these  rules,  and  the  exceptions  lo 

(a)  V.  ini.  al  Hope  v.  CHfden^  6  Yes.  506-  them.     The  cases  of  Sawnden  v.  Vautier^  1 

8-9 ;  EdgeteoHh  v.  Edgeworth^  Beat.  334.  Cr.  &  P.  248 ;  tuprOy  pp.  94,  99 ;  and  Leemmg 

(6)  V.  tuproj  vol.  i.  p.  293:  vol.  ii.  pp.  94,  v.  Skerratt,  2   Hare,  p.  17,  et  sey.,  afibrd  im- 

184 ;  and  see  Hubert  t.  Pareont,,  2  Yes.  262-3.  portant  illastrations  of  the  nature  of  the  seoood 

(c)  Ibid,]  and  see  the  cases  2  P.  Wms.  i^oint  (which  resolves  itself  into  this,  whether 

612,  in  Cox's  note  (where  the  exceptions  to  the  beneficial  interest  is  or  is  not  intended  to 

the  application  of  the  rule  are  stated),  and  be  contingent),  and  of  the  cases  to  which  it 

Bolger  V.  MoMi^  5  Yes.  513;  and  Lex  Prset.  is  and  is  not  to  be  applied;  and  see  ifoy  v. 

268.  WoodL,  3  Bro.  473,  there  referred  to;  SHpra,  p. 

((f)  SuprOy  V.  pp.  94, 184 ;  and  see  I  Jarm.  94.    N.B.  Fetting  v.  jSUm^  referred  to,  p.  99, 

on  Wills,  756;  WiHiams  on  Executors,  766.  rap.  is  in  5  Hare,  573,  not  240;  and  the  case 

(e)  Y.  nqn-a,  pp.  94,  103,  184,  and  vol.  i.  in  9  Sim.  538,  (p.  97),  is  Spry,  not  Fry  v. 

p.  523.  Bromfidd;  see,  also,  in  addition  to  the  cases, 

(/)  See  6  Yes.  243,  245;  rap.  vol.  i.  p.  in  the  same  page,  n.  (a),  CVioe  v.  BariefyS 

542.  P.  W.  21. 

(g)  Hanmm  v.  Graham,  6  Yes.  245;  WU-  (A)  See  Williams  on  Ezeoators,  p.  76S,  et 
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As  regards  legacies  or  portions  payable  out  of  lands  in  futurOy  the 
civil  law  has  not  been  entirely  followed ;  the  old  rule,  which  was  esta- 
blished at  a  time  when  the  judges,  in  all  cases,  were  much  inclined  to 
favor  the  heir,  whether  hares  natus  or  hcBres  /actus y  was  that  the  legacy 
or  portion,  whether  charged  on  the  real  estate  primarily  or  in  aid  of  the 
personalty,  should  not  be  raised  out  of  the  land  if  the  legatee  died  before 
the  time  of  payment,  though  the  legacy  were  given  in  words  which 
would  have  vested  it  according  to  the  first  of  the  rules  adopted  from  the 
civil  law  in  legacies  of  personal  estate  only  (a).  But,  as  has  been 
before  noticed,  this  doctrine,  though  it  still  prevails  in  the  main,  has 
undergone  some  modification. 

If  portions  or  legacies  charged  on  land  are  made  payable  on  an  event 

personal  to  the  party  to  be  benefited,  and  such  party  die  before  that  event 

happen,  the  portion  or  legacy  is  not  to  be  raised  out  of  the  land ;  but  if 

the  payment  be  postponed  until  the  happening  of  an  event  not  referable 

to  the  person  of  the  party  to  be  benefited,  but  to  the  circumstances  of 

the  estate  out  of  which  the  portion  or  legacy  is  to  be  paid,  such  as  the 

death  of  the  tenant  for  life,  then  it  will  be  raisable  after  the  death  of  the 

tenant  for  life,  although  the  term  out  of  which  it  was  to  be  raised  had 

not  arisen  in  consequence  of  the  party  to  be  benefited  not  having  been 

tn  esse  when  the  event  happened  (6).     When  a  particular  Time  is  fixed 

for  the  payment  of  a  portion,  and  the  portion  has  become  payable,  the 

court  has  laid  great  stress  upon  the  time  appointed  *being  adhered  r«qQ7-] 

to,  and  has,  in  some  instances,  enlarged  the  powers  of  trustees  in  ^        -■ 

order  to  raise  the  money  within  the  time,  though  payable  out  of  the  rents 

and  profits,  to  the  extent  of  ordering  a  sale ;  but  the  interests  of  the 

reversioners  will  be  protected  by  taking  care  that  the  rents  applicable  to 

the  payment  are  first  applied  (c).     Where  there  is  an  immediate  gift  of 

a  portion  {d)y  and  where  portions  are  charged,  on  lands,  and  no  certain 

9tq.;  iM/nAng  v.  Sherratt,  2  Hare,  18;  and  the  events  on  which  they  were  to  become 

the  other  cases  cited  in  the  pages  in  this  and  vested :  it  was  held — Lord  G)ttenham,  Lord 

the  ibrnier  volume,  above  referred  to:  the  sub-  Brougham,  and  Lord  Campbell  concurring — 

ject  of  Vesting  so  frequently  recurs  that  it  ia  that  on  the  terms  of  the  settlement  (reversing 

impossible  to  avoid  repetition,  without  putting  the  decree  of  the  Vice-Chancellor  K.  Bruce), 

the  reader  to  the  inconvenience  of  continual  the  portions  to  which  they  would  have  been 

back  reference.  entitled,  had  they  lived,  were  to  be  raised  for 

(a)   See  Lex  Prset.  267  ;  d  v.  tn/ra,  p.  399,  the  benefit  of  surviving  younger  children :  the 

n.  (d) ;  and  Poulel  v.  Poulet^  add.  note.  No.  1.  case  of  a  child  dying  in  the  lifetime  of  the 

(6)   Lord   Cottenham,  Evatu  v.   Scotty  in  tenant  for  life  was  actually  provided  for  in 

Dotn.  Proc.  zi.  Jurist,  292 ;   1   CI.  &  Finell.  the  clause  for  the  further  aceruir  of  accrued 

N.  S.  p.  57 ;  referring  to  Emperor  v.  Rolfet  shares. 

1  Ves.  208;  and  Cholmondeiey  v.  Meyrick,  1  (c)  Okeden  v.  Okeden,  1  Atk.  551-2,  Lord 
£den,  77,  and  other  cases;  et  v.  supra,  p.  99;  Hardwicke;  and  see  2  P.  W.  669;  Warier 
1  Jarman  on  Wills,  756^7.  The  Question  in  v.  Hulehmton,  1  Sim.  &  St.  281.  The  subject 
£tfana  v.  Scott  was  whether  the  portions  pro-  of  raising  portions  charged  on  rents  and  pro- 
Tided  for  children  who  had  died  infants  and  fits  will  be  more  particularly  adverted  to  In 
unmarried  were  or  were  not  to  be  raised  for  this  Section. 

the  benefit  of  the  surviving  children.     It  was  (d)  Lex   Prset.  270;  Coufper  y.  SaM,  3  "P. 

held  on  tlie  context  that  the  vesting  of  the  W.  119,  was  decided  on  this  principle;  there 

portions  did  not  depend  upon  the  portionee  the  trustees  were  to  raise  and  pay  a  portion 

snrviving  the  tenant  for  life,  and   that  the  for  the  testator's  daughter  within  six  years ; 

children,  if  they  had  attained  21,  or  the  other  she  died  before  the  expiration  of  that  time; 

events  specified  had  happened, although  they  her  representatives  were  held  to  be  entitled; 

bad  afterwards  died  in  the  lifetime  of  the  and  see    Wilson  v.  Spencer,  3  P.  W.  174,  to 

tenant  for  life,  would  have  been  entitled ;  but  the  same  effect.     In  Jackson  t.   Ferrand,  2 

the  children  in  question  died  before  any  of  Yern.  424,  a  portion,  charged  on  real  and 
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time  of  payment  or  vesting  is  fixed  by  the  settlement  or  will  (a),  generally 
speaking,  the  portions  will  vest  immediately;  but  though  vesting  in  the 
first-born,  on  the  birth  of  others  they  divest  to  answer  the  intent  (&). 
But  it  does  not  always  follow  that  the  portions  are  to  be  immediately 
raised,  or  that  the  portionist  will  be  entitled  to  any  immediate  profits (c); 
in  this,  as  in  every  other  case  of  construction,  the  particular  penning  of 
r^oQo-i  the  instrument  must  be  looked  *to  in  order  to  come  to  a  right  con- 
■-        -■  elusion  (d).     According  to  the  modern  doctrine,  where  a  portion 
is  Secured,  and  no  particular  time  is  fixed  for  the  vesting,  it  is  to  be  con- 
strued in  a  reasonable  sense,  namely,  when  the  child  shall  want  thepoT' 
tioRy  so  that,  if  the  child  should  die  before  that  time,  the  portion  shall  not 
be  raised  (g);  for  it  is,  said  Lord  Cowper,  highly  reasonable  the  land 
should  be  eased  of  the  charge,  when  the  only  motive  and  inducement  for 
making  the  same  are  at  an  end,  and  determined  by  the  daughter's  dying 
before  she  had  any  occasion  for  the  portion  {f).     Trustees  were  directed, 
by  marriage  articles,  to  raise  5000/.  out  of  9000/.  stock,  and  pay  it  to 
such  child  or  children,  not  being  an  eldest  son,  and  in  such  manner  as  the 
father  should  appoint,  and  in  default  of  appointment  to  pay  the  same  to 
such  younger  children  at  21,  the  interest  to  be  applied  for  their  main- 
personal  estnte,  to  be  paid  by  the  executors  at    father  without  leaving  issoe  male,  the  tenB 
21,  was*  orderetl  to  be  raided  by  a  Bale  of  the    arose,  though  not  to  take  ^ed  in  point  ofpnfu 
real  estate,   the  daughter    having   marriedi    until  after  the  death  €f  the  molhgr  (itd -v^.  injira)^ 
but  died  under  21,  2  P.  W.  174:    King   r.    2,  that  the  portion  vested  in  the  daughter  in 
Withere,  Dotn.  Proc  3  P.  W.  416 ;   there  the    the  lifetime  of  the  mother;  3,  no  time  being 
event  on  which  the  daughter  was  to  have    appointed  for  the  payment  of  the  portico, nor 
the   additional   portion  did   not   happen  till    any  maintenance  in  the  mean  time,  that  she 
afler  her  death  :  all  these  cases  were  decided    was  entitled  to  a  reasonable  maintenance,  not 
on  the  absolute  gif^  in  the  will,  but  in  all  the     exceeding  the  interest  of  the  portioa,  from 
time  had  arrived  for  the  daughter  wanting    the  death  of  the  father,  or  at  least  firom  sudi 
her  portion ;  as  to  which,  v.  inJrOf  p.  398  j    time  as  the  portion  might   have  been  raised 
and  see  add.  note,  No.  2.  by  sale ;  and  it  was  decreed  that  the  portioQ 


(a)  Staniforth  v.  Stanifortk,  inf.  note  (e) ;  should  be  raited  by  tak  of  the  tenm,  with  a 

Sandyt  v.  Sandys,  1  P.  W .  709,  stated  infra ;  reasonable  maintenance  in  the  mean  time : 

Evelyn  v.  Evelyn,2  P.  W.  671 ;  3  P.  W.  120;  as   regards   the  direction  for  an  immediate 

and  see  Earl  Rvoen  v.  Earl  Derby,  2  Vem.  sale,  which  will  be  noticed  more  particularly 

72  (additional  note,  No.  2) ;  Chandos  v.  Tal-  faereaOer  in  this  Section,  it  was  made  on  the 

hot,  1  P.  W.  p.  612 ;  HyneB  v.   Redii^gton,  1  authority  of  Oerrard  v.  Gerrard,  2  Vem.  45S; 

Jones  &  L.  605;  Jteilly  v.  Fttzgerald,  1  Dru.  but  though  that  and  some  other  cases  of  a 

122.  similar  character  (see  G>x's  note  to  Bmtier  r. 

(6)  Teynham  v.  Webb,  2  Yes.  208.  Dwuombe,  1  P.  W.  452,  and  Lord  Maccles- 

(r)  See  Evelyn  v.  Evelyn,  2  P.  W.  668-9-  field*s  dictum, t6u^.)  have  been  acknowledged 

70  ;  and  Emperor  v.  Rolfe,  ubi  tup.  ;  Stanley  as  law,  the  judges  have  been  disinclined  to 

T.  Stanley,  1  Atk.  548;  Okeden  v.  bkeden,  1  follow  them,  excepting  under  precisely  aimi- 

Atk.  551 ;  there  were  circumstances  in  that  lar  circumstances;  v.  infra,  p.  403.     In  JBirf- 

case,  showing  an  intention  that  the  trustees  In*  v.  JDuncombe,  the  sale   was  postponed  on 

should  continue  in  possession,  which  would  the  special  wording  of  the  settlement;  see  p. 

have  been  defeated  by  an  immediate  sale;  453:  a  power  will  not  generally  prevent  the 

ibid.  p.  551.    The  case  of  Staniforth  v.  Stani-  vesting :  1  Eden,  85 ;  1  Ves.  208. 

forth  was  this:    By  settlement  on  the  mar-  (d)  Int,  al.  Teynham  v.  Webb,  2  Ves.  209. 

riage  of  the  plaintiff's  father  and  mother,  the  («)    Lord  Hardwicke,  &U>ert  v.  Parttms,  2 

estate  was  settled  on  the  father  for  life,  and  Ves.  263 ;  Lord  Teynham  v.  Webb,  ibid,  209 ; 

to  the  mother  for  her  jointure,  and  to  the  heirs  1  Eden,  451-2 ;  Bremn  v.  Brewin,  Prec,  Ch. 

male  of  their  two  bodies;  and  if  there  should  195;  and  see  Edgeworth  y.  Edgeworth,  B^t. 

be  no  issue  male,  and  one  or  more  daughters,  334-5  (et  infra,  p.    405).     There  are  ca^es 

then  to  trustees  for  a  term  of  500  years,  to  where,  though  the  court  would  not  raise  the 

raise  )x>rtions;  no  time  was  appointed  for  portion   for  the  representative,  it  has  given 

payment:  there  was  no  issue  male  of  that  interest  for  so  long  as  the  child  lived;  i6u/.  337. 

marrincje ;  the  father  died,  leaving  the  plain-  (/)    Wtlton  v.  Spenrer,  3  P.  W.  p.  174.  In 

tiff,  the  only  daughter:  it  was  dtKlared — 1,  the  case  itself  the  legacy  had  become  vested 

that  by  the  contingency  of  the  death  of  the  by  the  first  words  of  the  will. 


Vesting  of  Portions — Condition  annexed.  398 

tenance  in  the  mean  time.  The  wife  died,  so  that  there  could  be  no 
more  children ;  there  had  been  two,  one  had  died  at  two  years  old,  and 
the  father,  as  his  administrator,  claimed  a  moiety  of  the  fund.  The  in- 
tent^  said  Lord  Hardwicke,  plainly  was  this  :  to  take  out  of  the  9000/., 
provided  for  the  eldest  son,  5000/.  for  younger  children,  by  way  of  por- 
tion, which  must  be  construed  in  a  reasonable  sense  when  they  shall  be 
supposed  to  want  the  portion,  and,  if  there  be  any  doubt  on  the  construc- 
tion of  these  contingencies  and  the  words,  it  must  be  construed  accord- 
ingly ;  and  Lord  Hardwicke  held  on  this  reasoning  that  the  portion  was 
not  to  be  raised  (a).  So  where  a  power  was  given  to  the  father  to  raise 
portions  for  younger  children  at  such  times  as  the  father  should  by  deed 
or  will  appoint,  the  father  directed  that  10,000/.  should  be  immediately 
raised  for  the  only  daughter,  she  then  being  14,  and  on  her  death  he 
claimed  it.  Lord  Thurlow  said,  the  meaning  of  a  charge  for  children 
is  that  it  shall  take  place  when  it  shall  be  wanted;  it  is  contrary  to  the 
nature  of  such  a  charge  that  it  should  be  raised  before  that  time ;  the 
power  given  to  the  parent  was  only  to  enable  him  to  raise  it  during  his 
life  if  it  should  be  necessary ;  he  might  properly  have  directed  it  to  be 
raised  on  the  daughter's  marriage,  or  for  other  purposes,  but  what  he  had 
done  was  against  the  nature  of  the  power  (6).  The  converse  will  some- 
times *hold :  a  portion  was  given  to  be  paid  at  21,  charged,  in  aid,  r«oqQ-i 
on  lands ;  the  daughter  married,  and  died  under  21 :  the  portion  ^  ^ 
was  directed  to  be  raised  for  her  representatives  (c). 

Where  there  is  no  gift  but  in  the  direction  to  pay,  and  the  authority 
to  pay  is  only  on  a  given  event,  as  marriage  or  attaining  21,  the  portion, 
though  given  wholly  out  of  personal  estate,  does  not  vest  in  the  interim 
(J).  Whatever  condition  may  be  annexed  which  refers  to  the  person, 
must  be  performed  :  if  there  be  any  definite  condition  precedent  to  the 
vesting  of  the  portion  in  the  same  manner  as  of  an  ordinary  legacy,  its 
oon-performance  will  prevent  the  vesting.  If  the  condition  be  indefi- 
nite, as  after  debts  paid  or  the  like,  the  court  will  direct  an  inquiry  to 
ascertain  when  the  debts  might  have  been  paid,  so  as  not  to  allow  the 
negligence  of  the  trustee  to  affect  the  interests  of  the  parties  claiming  the 
portion  or  legacy  («).      If,  said  Sir  William  Grant  (/),  by  the   set- 

(a)  Hubert  v.  Partoru^  2  Ves.  262 ;  and  tions  were  to  become  vested  in  two  years, 

flee  the  cases  in  the  following  note.  **  if  my  debts  shall  be  then  paid.*' 

(6)  Wnchmbroohi  v.  Stymow^  1  Bro.  395;         (/)  Howgrave  v.  Cartier^  3  Yes.  &  B.  85-6, 

1  Beat  334.     The  cases  on  this  subject  are  cited  with  approbation  by  Lord  Cottenham, 

collected  Viod  examined  in  Edgeworthv.Edgt-  2  Phillips,  351:  this  case  was   decided  by 

worth,  ubi  tup.;  and  by  Mr.  Fonblanqiie,  vol.  Sir    W.  Grant,  upon  some    inaccuracies  in 

11.  pp.  203-4-^:  as  to  the  question  of  fraud  the  provisions,  and  particularly  upon  there 

in  the  execution  of  such  a  power,  see  13  Ves.  being  a  power  of  appointment  which  was 

479;   14  Sim.  454;  2  Conn.  &L.342;  and  inconsistent  with  the  contingency  continuing; 

G€e  V.  Gurney,  2  Coll.  489.  see  Whaiford  v.  Moore,  3  M.  &  C.  289:  this 

(c)  FarraiU  v.  Jadaon,  2  Vem.  424,  tup. ;  case  was  aim  recognized  and  acted  upon  in 
though  the  general  rule  is  that,  if  the  child  Perfect  v.  Lord  Curzon,  5  Mad.  444.  It  was 
die  before  the  time  fixed  for  payment,  the  there  stated  by  Sir  J.  Leach  that,  in  settle- 
portion  ehali  not  be  raised ;  PouUt  v.  Poulet^  ments  of  this  kind,  there  are  two  sets  of 
1  Yern.  204,  321 ;  3  P.  W.  418.  clauses  to  be  considered — the  clauses  of  gift 

(cf)   Chevaux  v.  JSislabie,  1 3  Sim.  72 ;  et  v.  to  the  children,  and  the  clauses  of  gift  over 

•int.  ai.  Wingrave  v.  Palgrave,  1  P.  W.  402 ;  on    failure  of  children ;   the  authorities  re- 

€t  V.  ntproy  p.  97.  quire  that  both  sets  of  clauses   should   be 

(e)  SmaU  v.  Whig,  5  Bro.  P.  C.  66 ;  Ber-  clearly  and   unambiguously  expressed.     In 

ttard  V.  Montague,  1  Meriv.  433;  and  see  11  Bright  v.  Rowe,  3  My.  St  K.  316,  the  same 

Ves.  508,  note :  ihe  words  were  that  the  por-  doctrine  was  applied  to  a  will ;  but  Sir  J. 
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tieraent  it  clearly  and  unequivocally  appears  that  the  gift  to  the  children 
is  to  depend  upon  their  surviving  their  parents,  then  a  Ck>urt  of  fk)uity 
has  no  power  to  alter  such  a  plainly  expressed  disposition.  Where, 
however,  the  words  are  in  any  degree  ambiguous  (a),  and  there  appears 
to  be  an  uncertainty  at  what  period  the  gift  is  intended  to  vest,  the 
court  is  always  in  the  habit  of  leaning  towards  the  construction  that  the 
vesting  took  place  at  the  time  when  the  provision  is  most  required  for 
the  children,  which  is  usually  at  the  age  of  21  in  males,  and  at  that  age 
or  marriage  in  females  (6). 

r»40m  *The  leaning  of  the  court  in  favor  of  the  vesting  of  portions 
^  -'at  the  time  they  may  be  wanted  has  been  carried  to  the  extent 
of  controlling  express  words  (c).  Where  a  portion  is  given  to  a  child 
at  21  or  marriage,  though  actual  payment  be  suspended  by  reason  of 
the  existence  of  a  life  interest  in  the  estate  out  of  which  the  portion  is  to 
come,  if  the  portion  is  given  over  or  directed  not  to  be  raised  simply  in 
the  event  of  the  death  of  the  child  before  the  portion  becomes  *' pay- 
able," that  word  has  been  construed  to  refer  to  the  time  of  vesting,  that 
is  the  attaining  21  or  marriage  {d). 

It  has  been  observed  that  though,  in  some  of  these  cases,  the  words 
have  been  strong  and  difficult  to  manage  (e),  yet  the  court,  looking  upon 
it  as  a  hard  thing  to  impute  to  a  father  that  he  should  mean  a  child, 
having  attained  21  or  come  to  marriageable  years  and  formed  a  family, 
yet  because  that  child  dies  in  his  lifetime  the  descendants  should  have 

Leach  added*  **  the  expressions  of  the  testa-  Woodeoek  v.  Dukt  cf  Dwwf,  3  Bro.  969 ;  3 

trix  are  not  to  be  subjected  to  any  violence  Yes.  &  B.  87 ;  ffopc  v.  Clifden,  6  Yes.  607 ; 

for  the  purpose  of  raising  an  implication  in  Poicu  v.  Burdelt^  9  Yes.  433,  "  leave**  was 

favor  of  tlie  children  f  ibid,  3'^2  :   in  that  there  turned    into  **■  have"  (see  3  Yes.  &  & 

ease,  a  distinction  was  taken  and  allowed  as  M  n^a) ;  (in  both  these  cases,  the  earlier 

to  a  share  which  bad  accrued  to  a  deceased  authorities  are  observed   upon)  :    Scktnk  v. 

child;  ibid.  323.  Legh,  9  Yes.  310  j  Jefferyi  v.  lUynout,  6  Bra 

(a)  Fry  v.  Jjtrd  Sherborne,  3  Sim.  243,  is  P.  C.  398;  King  v.  Hake,  9  Yes.  443;  Bav 

one  of  the  latest  cases  in  which  the  decision  grave  v.  Cartier^  3  Yes.  &  B.  91 ;  Ferfeet  v. 

turned  on  there  being  a  variety  of  clauses  in-  Lord  Curson,  5  Mad.   p.  447  ;  all  cases  of 

consistent  with  each  other;  see  7  Sim.  585.  settlements:  and  see  /oncf  v.  ibnet,  13  Sim. 

(6)  See  Bouverie  v.  Bouverie,  before    Lord  568,  a  case  of  a  will;  and  Hendermm  v.  JTat- 

Cottenham  (1847),  xi.  Jurist,  pp.  661-2  ;  2  meoC,  infra,  p.  406  ;  see  also  2  Roper  on  Leg. 

Phillips,  351  (citing  Botcgrave  v.  Cartier,  ubi  534,  c(  eeq, 

fupra).  In  that  case,  the  question  was,  whe-  («)  See  Woodtodc  v.  Dvke  of  Dorwd,  3  Bra 
thor  the  vested  giAs  in  the  prior  part  of  the  569 :  **  This  case,"  said  Lord  G>ttenham,  in 
will  were  to  be  considered  as  controlled  by  Whatford  v.  Moore,  3  My.  &  C.  289,  ^has 
the  subsequent  words,  so  that  the  shares  of  always  been  considered  as  carrying  the  doc- 
children  who  had  attained  21,  and  then  died  trine  to  its  utmost  limits.  It  appears  that 
in  the  life  of  the  mother,  should  go  to  the  that  decision  was  much  influenced  by  the 
survivors:  the  Yice-Cbancellor  of  England  consideration  that,  according  to  the  oonstmc- 
bad  been  of  opinion  that  the  words  *'  in  tion  contended  for,  by  which  the  deceased 
case  one  dies,  the  others  are  to  have  share  daughter  was  to  be  excluded,  if  all  the 
and  share  alike,  the  survivor  to  have  the  children  had  died  before  the  surviving  pa- 
whole,"  controlled  the  prior  giA;  but  Lord  rent,  the  fund  (the  wife's  money)  would 
Cottenham  was  of  a  different  opinion,  and,  have  gone  to  the  father."  ''It  is  impossible,'* 
reversing  the  decree  of  the  Yice-Chancellor  said  Lord  Tburlow,  ^  it  could  be  intendexl 
of  England,  declared  that  the  children  were  (notwithstanding  the  express  words),  thai 
entitled  to  vested  interests,  following  Salii'  Lord  Gower  (the  father)  should  take  in  the 
bury  (Earl  of)  v.  Xofii^c,  AmK  383 ;  &  C.  event  that  a  young  woman  of  twenty  should 
1  Eden,  465.  survive  her  children.    The  intention  of  the 

(c)  See  the  notes  2  Fonbl.  204-5.  settlement  is  the  truth  and  honor  of  the  case.** 

(d)  Emperor  v.  Bolfe,  1  Yes.  208.    There    See  Clayton  v.  Earl  of  GUngall,  1  Dru.  & 
the  daughter  had  married  (see  6  Yes.  507*^) ;     War.  p.  15. 

Cholmondeky  v.  Meyrick,  3  Bn>.  253;  1  £d.i 
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nothing,  and  feeling  that  not  to  be  a  probable  intention  in  a  parent, 
have  thought  themselves  at  liberty  to  manage  the  construction  of  the 
words,  as  they  would  not^  in  the  case  of  a  stranger  (a)  or  upon  a  matter 
of  mere  contract,  without  any  mixture  of  parental  feeling  (6).  In  some 
cases,  the  circumstances  of  there  being  some  children  living  *at  r^^/^^  -i 
the  death  of  the  parent  has  been  held  to  satisfy  the  contingency,  ^  ^ 
and  to  let  in  children  who  died  before  ;  this  is  always  unsatisfactory, 
though  sometimes  adopted  to  avoid  a  greater  absurdity,  as  it  makes  the 
title  of  one  younger  child  depend  upon  some  other  younger  child  living 
till  the  death  of  the  father,  for  which  there  could  be  no  reason  (e).  In 
Hope  V.  Clifden^  there  were  children  surviving,  but  Lord  Eldon,  in 
Powis  V.  Burdetty  said  that  he  should  have  come  to  the  same  decision 
in  Hope  y.  Lord  Clifderiy  on  the  authorities,  if  that  circumstance  had 
not  occurred,  adding,  ^'  I  agree,  it  is  mischievous  to  decide  these  cases 
upon  small  circumstances"  {d). 

In  a  late  case,  where  Lord  Cottenham  had  to  consider  the  doctrine 
applicable  to  the  cases  last  referred  to,  his  lordship  observed,  *'  that  the 
cases  upon  this  subject  turn  upon  such  nice  distinctions  and  are  so  little 
reconcilable  that  the  only  reasonable  course  is  to  adopt  the  rule  which 
has  been  generally  recognized  of  leaning  in  favor  of  a  construction  which 
includes  all  children,  if  the  instrument  affords  fair  ground  for  doing  so; 
but,  if  not,  to  give  effect  to  the  plain  meaning  of  the  words  used'^  (e). 
His  lordship  added,  ''In  case  of  doubtful  construction  upon  the  whole 
instrument,  the  court  leans  to  that  which  will  include  children  so  dying, 
as  most  convenient,  and  most  likely  to  have  been  the  intention  of  the 
parties.  It  may  be  thought  that  courts  have  gone  the  full  length  that  is 
justifiable  in  order  to  attain  this  object,  but  no  case  has  gone  so  far  as 
to  do  violence  to  the  words,  if  no  other  part  of  the  instrument  be  found 
inconsistent  with  them"  {/),  The  case  which  produced  these  remarks, 
and  in  which  Lord  Cottenham  reviewed  the  principal  authorities  on  this 
subject,  was  to  this  effect. — The  trusts  of  a  term  of  500  years  were,  that 
in  case  the  father,  J.  R.  Moore,  should  die  leaving  his  wife,  an  eldest  or 
only  son  who  should  attain  21,  and  one  or  more  younger  sons  or  daugh* 
ters,  the  trustees  should  after  the  several  deaths  of  the  father  and  mother 
and  the  commencement  of  the  term^  but  not  before  or  sooner  unless  the 
father  should  by  writing  request  or  direct  the  same  (but  without  preju- 
dice to  the  wife's  estate),  raise  a  certain  sum  by  way  of  portions  for  the 
daughters  and  younger  children,  share  and  share  alike,  and  to  survive 

(a)  The  same  difference  is  observable  in  possible  to  oome  to  a  very  satisfactory  con- 

the  Joctrines  as  to  iotUfacHon ;  9  Yes.  427.  elusion  upon  any  case  which  varied  at  all 

(6)  Lord  Eldon,  Hope  v.  Lord  CH/den^  6  from  former  decisions." — Lord  Cottenham,  3 

Vea.  506-8-9;  the  objects  of  the  portions,  as  My.  &  Cr.  290-1  ;  and  see  WWit  v.  WUlit,  3 

Lord  Cottenham  remarked   (3   My.  &   Cr.  Yes.  J.  54;    5  Mad.  444;  and  9  Sim.  58. 

290),  were  describe<l  to  be  **  all  and  every  (c)  Lord  Cottenham,   Whatford  ▼.  Moore^ 

the  child  and  children"  of  the  marriage ;  and  3  My.  &  Cr.  288. 

see  Woodcock  v.  Duke  of  Dortet,  3  Bro.  569 ;  (d)  Powie  v.  Burdett,  9  Yes.  437. 

more   correctly,   3  Yes.   &  B.  83.      **  These  (e)   Whatford  v.  Moore,  3  My.  &  Cr.  287. 

cases,  Hope  v.  Lord  Clifden,  Powis  v.  Bvrdett^  In  Hotchkin  v.  Humfrey^  2  Mad.  68,  and  Fitz* 

and    some    others,    have    proceeded   upon  geraU  v.  Fields  1  Russ.  439,  446,  which  arose 

groands  so  peculiar,  and  have  departed  so  on  a  covenant,  the  time  of  vesting  was  post- 

Mridely  from   the  rule  of  construing  instru-  poned  on  this  principle. 

roents  according  to  the  obvious  and  natural  (/)    Whatford  v.  Moore,  3  My.  &  Cr.  289. 
meaning  of  the   words  used,  that  it  is  not 
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to  the  survivors  or  survivor  of  them ;  the  shares  of  the  daughters  were 
to  be  paid  at  the  age  of  18  or  marriage:  until  the  portions  should  be- 
come payable,  the  trustees  yrere  authorized  €ifter  the  commencement  of 
r*4021  *^^^^^  to  r^isc  And  levy  maintenance  not  exceeding  the  in- 
^  -^  terest  of  the  respective  portions  (a).  Lord  (Tottenham  observed 
that,  however  inconvenient  an  arrangement  may  be  which  excludes  a 
child  attaining  its  age  in  the  lifetime  of  its  parents,  and  dying  before 
them  (and  the  court  therefore  leans  to  the  construction  which  would  in- 
clude them),  in  this  case  it  was  quite  clear  that,  if  all  the  younger  chil- 
dren had  died  before  the  father,  no  portions  would  have  been  raisable,  a 
feature  which  distinguished  it  from  Woodcock  v.  Duke  of  Dorset^  and 
which  afforded  a  strong  argument  against  any  portion  being  raisable  for 
any  younger  child  dying  before  that  time ;  it  was  also  distinguished  from 
HovBgrave  v.  Cartier^  there  being  no  power  of  appointment  as  in  that 
case :  and,  after  noticing  the  difficulty  in  reconciling  the  decisions,  Lord 
Cottenham — adopting  Sir  W.  Grant's  rule  in  the  last-cited  case,  that 
where  nothing  inconsistent  with  the  contingency  continuing  is  to  be 
found  in  the  instrument,  the  words  must  have  their  plain  meaning — with 
that  degree  of  hesitjition  which  necessarily  arises  from  the  state  of  the 
authorities,  felt  himself  bound  to  decide  that  the  child  under  whom  the 
portion  was  claimed  had  not  become  entitled  to  it,  confirming  the  deci- 
sion of  the  Vice-Chancellor  (6). 

As  to  portions  secured  by  Reversionary  Terms,  the  general  rule  is  that 
where  the  portions  secured  by  such  a  term  are  made  payable  at  a  par- 
ticular time  or  on  a  particular  event,  and  all  the  contingencies  have 
happened,  the  portions  are  to  be  raised  by  a  sale  of  the  reversionary  term 
during  the  life  of  the  tenant  for  life :  but  this  must  depend  upon  the 
particular  penning  of  the  trust  and  the  intention  of  the  instrument  (c). 
The  doctrine  of  the  court  on  this  subject  has  undergone  some  fluctua- 
tions. 

The  ordinary  rules  of  construction  would  require  that  if  a  portion  is 
directed  to  be  paid  at  18  or  day  of  marriage,  or  any  other  fixed  period, 
the  portion  should  be  raised  ;  and  accordingly  it  was  decided  in  some 
early  cases,  as  before  noticed,  that,  where  the  term  was  absolutely  vested, 
r*4031  ^^^^  ^^^  daughter  should  not  expect  during  the  life  of  the  *father, 
^  ^  but  it  should  be  sold  even  in  the  father's  life,  although  the  term 
were  in  remainder  and  not  in  possession ((/).  In  subsequent  cases,  these 
determinations  were  considered  as  replete  with  inconveniences  in  their 

(a)  There  were  other  provisions  which  (c)  Corbett  v.  MaydweU,  1  Salk.  159;  1  Eq. 
were  relied  upon  in  the  argument  and  judg-  Ab.  337 ;  2  Vem.  656,  as  it  is  cited  Codrinfi- 
ment,  too  long  to  be  here  inserteil.  One  of  ton  v.  Lord  Foley ,  6  Ves.  37 2,  judgment  of 
the  daughters  died  in  the  lifetime  of  both  the  Lord  Eldon.  In  Smyth  ▼.  Foley^  3  Y.  &  Coll. 
parents,  having  attained  the  age  of  18,  and  157,  Mr.  Baron  Alderson  has  suited  the  gene- 
married  ;  then  the  father  died,  leaving  a  son  ral  rule  as  deduced  from  the  modem  ca^es, 
who  attained  21, and  three  daughters;  the  re-  and  he  adds  it  is  much  too  late  to  dispute  its 
presentative  of  the  deceased  daughter  claimed  propriety :  but  see  add.  note,  No.  3. 
her  portion.  (d)  Greavet  v.  Mattiaon^  T.  Jones,  201 ; 

(6)  3  My.  &  Cr.  291.    An  additional  por*  Corbett  v.  Maydweli,  ubi  tup. ;  Gerrartl  v.  Ger- 

tion  to  be  paid  "in  the  same  manner,"  &o.  rardy  2  Vem.  458;  Staniforth  ▼.   Staniforth, 

was  held  to  be  governed  by  the  same  con*  ibid.  460,  in  which  a  series  of  precedents 

struction ;  and  see  7  Sim.  574,  the  original  were  produced,  v.  tupra,  p.  397. 
hearing. 
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application,  and  that  they  ought  only  to  be  allowed  to  govern  cases  pre- 
cisely similar  in  all  their  circumstances  (a).  Lord  Macclesfield  thought 
tiiat  the  raising  of  portions  in  the  lifetime  of  the  parents  was  encouraging 
disobedience,  and  therefore  not  to  be  countenanced,  and  that  where  it 
was  intended  to  be  done  it  should  be  so  expressed  in  the  instrument,  and 
he  said  he  would  not  go  a  step  farther  than  precedents  forced  him  (6). 
Pains  have  been  taken  to  make  distinctions  so  as  to  prevent  the  portion 
being  raised  in  the  lifetime  of  the  father  or  mother.  Thus  it  has  been 
held  that  they  should  not  be  raised  unless  all  the  contingencies  annexed 
to  the  gift  should  have  happened  (c).  In  like  manner  {d)y  where  main- 
tenance has  been  provided  out  of  the  rents  and  profits  after  the  tei:m  li- 
mited to  raise  the  portion  should  take  effect  in  possession^  that  has  been 
allowed  to  take  the  case  out  of  the  general  rule  (e).  But  if  there  are 
inconveniences  in  raising  portions  out  of  reversionary  terms,  there  are 
also  inconveniences  in  the  delay ;  the  inconvenience  of  a  younger  child 
starving  for  want  of  his  portion,  said  Lord  Northington,  is  as  great  as 
tlie  injuring  the  estate  of  the  eldest  son  by  raising  the  portion  out  of  the 
reversion  {/) ;  and  as  regards  considerations  of  convenience  or  inconve- 
nience. Lord  Cowper  remarked  that  it  would  be  to  no  purpose  for  any- 
one to  make  deeds  if  the  argument  of  convenience  or  inconvenience  were 
to  prevail  to  overrule  them  (g). 

Lord  Hardwicke,  on  a  review  of  the  authorities,  laid  down,  that  as  a 
general  rule,  if  there  be  a  term  of  years  or  other  estate  limited  to  r^AnAi 
•trustees  for  raising  a  portion  for  a  daughter  payable  at  a  certain  '•  -■ 
time,  which  is  become  a  vested  interest,  she  shall  not  stay  till  the  death 
of  the  father  and  mother  unless  some  intention  appears  upon  the  instru- 
ment to  postpone  it,  and  if  there  does,  the  court  will  always  take  notice 
of  such  intention  and  postpone  it  accordingly;  and  for  this  purpose  the 
court  will  lay  hold  of  very  small  grounds  that  speak  the  intent  of  the 
parties  (A)  to  hinder  the  raising  of  the  portions  in  the  lifetime  of  the  father 
and  mother  («).    And  Lord  Hardwicke  seems  to  have  considered  that  the 

(a)  See  Sandyt  v.  Sandif$,  1  P.  W.  707 ;  Jun.  464.    la  Codrmgton  t.  Foley,  6  Yes.  373, 

MtbbUthwaite  v.  Carttmght^  Forrest  31 ;  HaU  378,  the  cases  upon  the  subject  are  very  fully 

V.  Carter,  2  Atk.  354 ;  Lyon  v.  Duke  of  Chan-  considered ;  and  by  Lord  Chancellor  Sugden, 

4m,  3  Atk.  416 ;  Smith  v.  Evans,  Ambl.  633 ;  1  Conn.  &  L.  320,  et  teq. 

and  Lord  Eldon's  observations,  6  Yes.  376,  (/)   Lord  Northington,  Smyth  t.  EvanM, 

377.  Amb.  633,  who  said  the  old  rule  was  right 

(6)  Lord  Macclesfield,  Sandys  v.  Sandys,  (g)  See  6  Yes.   377.    « What   warrant," 

1  P.  W.  p.  709.    Lord  Macclesfield,  in  that  says   Lord  Hardwicke,  Lyon  v.  Chandos,  3 

(,  though  with  reluctance,  ordered  the  por-  Atk.  417,  **is  there  to  insert  by  implication 


tkms  to  be  raised  by  a  sale  of  the  term  in  the  and  construction  what  the  parties  themselves 

liietime  of  the  father,  ibid.  have  not  expressed  ?"  not  referring  of  course 

(e)  Corbet  V.  MaydweU,   1   Salk.   159  (6  to  necessary  implication. 
Ves.  377) ;  Btdkr  v.  Ihmcombe,  1  P.  W.  448 ;        (A)  And  see  Lord  Alvanley's  statement  of 

<>ox*8   note,  ib.  453 ;  Chyrckman  v.  Harvey,  the  result  of  the  authorities,  Lady  CKnton  v. 

Ambl.  335 ;  Rertsby  v.  Neidand,  2  P.  W.  93 ;  Seymour,  4  Yes.  460.    "  Small  circumstances 

Lord  Thurlow's  dictum  in  Conway  v.  Conway,  and  small  grounds,'*  said  Lord  Eldon,  "•  are 

as  reported  in  3  Bro.  270,  is  not  to  be  relied  words  I  do  not  like  to  hear  in  any  court,"  6 

upon,  see  6  Yes.  379.  Yes.  384;  et  v.  tup.  p.  403,  n.  (g). 

(d)  See  2  Fonbl.  201.  (t)  Stanley  v.  Stanley,  1  Atk.  549,  and  the 

(e)  Brome  v.  Berkley,  2  P.  W.  484;  but  cases  in  Raithby^s  notes.  Lord  Macclesfield, 
see  3  T.  &  Coll.  160 ;  Cotton  v.  CoUon,  cited  in  Butler  v.  Duncombe,  1  P.  W.  455,  said  de- 
ibid.  149 ;  Stetfens  v.  Dethidc,  3  Atk.  39 ;  Lyon  daring  the  portion  should  be  raised  after 
V.  Chandos,  3  Atk*  416;  GcodaU  v.  Rivers,  the  commencement  of  the  term  implied  a 
Mofleley,  395 ;  and  Clinton  v.  Seymour,  4  Yes.  negative. 
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court  might  in  this  respect  legitimately  be  governed  to  some  extent  by 
the  consideration  of  preserving  the  parental  authority  rather  than  giving 
license  to  daughters  to  marry  improvidently  (a).  Lord  Talbot  thought 
that  the  true  rule  was  this,  that  it  must  depend  upon  the  particular  pen* 
ning  of  the  trust,  and  he  agreed  with  Lord  Cowper  in  thinking  that  if 
all  the  contine;encies  have  happened,  the  portion  must  be  raised  notwith- 
standing the  inconvenience,  or  that  there  would  be  an  end  of  deeds  (6). 
This  rule  was  approved  by  Lord  Eldon,  his  lordship  adding,  that  he  did 
not  think  that  the  court  ought  to  be  eager  to  lay  hold  of  circumstances, 
but  ought  to  hold  an  equal  mind  while  construing  the  instrument ;  and 
his  lordship  said  he  could  not  agree  with  what  was  said  by  Lord  Hard- 
wicke,  in  Stanley  v.  Stanley^  that  very  small  grounds  are  sufficient.  ^*If 
they  are  sufficient  to  denote  the  intention,"  said  his  lordship,  **they  are 
not  small  grounds ;  if  they  are  not  sufficient  to  denote  the  intention  the 
court  does  not  act  according  to  its  duty  by  treating  them  as  sufficient, 
thereby  disappointing  the  true  intention  of  the  instrument"  (c).  **  The 
rule  upon  the  whole,"  said  his  lordship,  depends  upon  this,  *' whether 
r*d0^1  ^^  ^^  ^^^  intention  of  the  *parties  to  the  instrument,  attending  to 
^  -'  the  whole  of  it,  that  the  portion  should  or  should  not  be  raised  in 
this  manner;  taking  it primd  facie  to  be  the  intention  upon  the  general 
rule,  if  there  is  nothing  more  than  a  limitation  to  the  parent  for  life,  with 
a  term  to  raise  portions  at  the  age  of  21  or  marriage — if  there  is  nothing 
more,  and  the  interests  are  vested,  and  the  contingencies  have  happened, 
at  which  the  portions  are  to  be  paid — the  interest  is  payable,  and  the  por- 
tions must  be  raised  in  the  only  manner  in  which  they  can  be  raised ; 
that  is,  by  mortgage  or  sale  of  the  reversionary  term." 

If  the  intention  (a)  appears  to  have  been  that  the  portions  should  not 
be  raised  until  the  term  comes  into  possession,  of  course  it  will  be  acted 
upon  (e).  The  trusts  of  a  term  were  to  raise  3000?.,  and  dispose  of  the 
same  amongst  the  younger  children  in  such  proportions  and  at  such 
times,  and  upon  such  conditions  and  in  such  manner  as  the  parents  or 
the  survivor  of  them  should  by  deed  or  will  appoint,  and  in  default  of 
appointment  for  the  children  equally  at  21  or  marriage ;  but  in  case 
any  one  should  die  leaving  issue  the  share  of  such  one  to  go  to  his  chil- 
dren: the  husband  died,  the  eldest  son  attained  21,  and  afterwards  the 
widow  sold  her  life-interest  to  him.  She  then  apportioned  the  30002. 
amongst  her  children  equally.      The  eldest  son  then  filed  a  bill  to  hare 

(a)  Stevtns  v.  Dethiek^  3  Atk.  42, 43 ;  Brome  stated  tbe  rule  with  somewhat  more  partico* 

▼.  JBerfdey,  2  P.  W.  484;  1  Eq.  Ca.  Abr.  340,  larity;   and  see  MUchdl  v.  MUduO,  4  BeaT. 

Lord  King:  it  was  held  that  the  portion  was  549,  and  Lygon  v.  Lord  Cooeniry,  14  Sim. 

not  to  be  raised  in  tbe  mother's  lifetime,  be-  45  ;  the  case  itself,  which  is  special,  relates 

cause  the  maintenance  which  was  naturally  to  the  title  of  a  portionist  to  maiatenanoe 

to  precede  the  portion  was  not  to  be  paid  till  out  of  her  portion,  and  to  what  amount ;  she 

the  trustees  were  in  possession ;  but  see  3  Y.  was  entitled  to  two  funds ;  maintenance,  the 

&  ColL  160,  et  ib.  149;  and  see  6  Yes.  377,  amount  to  be   settled  by  the  Master,  was 

380.  given  to  her  out  of  that  which  was  most  lor 

fb)  HebbkthwaUe  y.  Cartwrighty  Forrest  32.  her  benefit. 
c)  Codrington  v.  Foley^  6  Yes.  380.     In         (d)  The  intention,  according  to  the  ordi- 

the  case  itself,  Lord  Eldon  held  that  the  inten-  nary  rules,  must  be  collected  from   the  in- 

tion  was  that  the  portions  should  be  payable  strument  itself;  Corbett  v.  MaydweUy  2  Yem. 

at  such  ages,  days,  and  times  as  Lord  Foley  641. 

should  appoint,  so  that  inconvenience  and  im-        (e)  BtUler  v.  Jhmcombe^  1  P.  W.  448,  ti^ii. 

policy  were  excluded.     In  Smyth  v.  Foley y  3  p.  404;  there   the  words  were  "from  and 

Y.  &  ColL   157,  Mr.  Baron  Alderson  has  after  the  oommencement  of  the  term." 
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the  portions  raised;  two  of  the  children  had  attained  21 ,  others  were 
infants.  The  Vice-Chancellor,  Sir  J.  Leach,  held,  that  inasmuch  as  the 
widow  had  a  power  to  appoint  the  30002.  to  the  younger  children  by 
her  will,  it  was  plain  it  was  not  the  intention  that  it  should  be  raised 
during  her  life,  and  dismissed  the  bill  (a).  But  in  Gough  v.  Andrews 
(6),  the  Vice-Chancellor  K.  Bruce  considered  that  the  existence  of  a 
joiTit  power  was  not  a  sufficient  indication  of  intention  that  the  portion 
should  not  be  raised  in  the  life  of  the  parents  (c). 

The  circumstance  of  the  child  being  of  tender  years,  so  as  not  to  want 
the  portion,  will  have  a  material  effect  in  inducing  the  court  not  to  direct 
the  portion,  though  vested  and  raisable,  to  be  raised  out  of  a  reversionary 
term  during  the  life  of  the  mother  having  a  life  interest  or  a  jointure  upon 
the  estates  {d).  Lord  Hardwicke  said  he  had  always  refused  to  raise 
portions  or  interest  on  portions  to  be  *raised  out  of  reversionary  rt^Ao-i 
terms  upon  construction  or  implication  only  (c).  *■        ■■ 

If  there  be  any  clause  directing  that  a  portion  of  a  child,  though 
vested,  shall,  in  the  event  of  the  child  dying  before  the  time  appointed 
for  payment,  go  over  to  the  survivors  (/),  effect  will  of  course  be  given 
to  such  direction,  and  the  portion  will  be  divested  on  the  happening  of 
the  event  pointed  out ;  but  there  is  no  authority  which  authorizes  the 
court,  upon  any  supposed  rule  applying  to  gifts  to  a  class,  to  hold  that 
the  surviving  children  or  child  shall  take  the  whole  fund  without  a  direc- 
tion in  the  settlement  for  that  purpose  {g). 

Where  a  fund  is  given  in  the  way  of  portion  or  legacy  to  a  person,  as 
the  wife,  for  life,  and  after  the  death  of  the  tenant  for  life  to  certain 
persons  in  equal  shares ;  and  in  case  any  of  such  persons  should  die  before 
they  become  entitled  to  their  respective  shares,  the  share  of  the  person 
dying  is  directed  to  go  amongst  the  children  of  the  person  so  dying;  it 
is  now  it  seems  settled  by  authority,  that  the  word  "  entitled"  is  not  to 
construed  as  "entitled  in  possession:"  and  the  children  of  a  legatee 
in  remainder  dying  during  the  life  of  the  tenant  for  life  are  not  entitled 
to  the  share  of  their  parent:  the  share  is  vested  in  the  donee  on  the  death 
of  the  donor  {h) :  a  clause  of  survivorship  would  no  doubt  be  construed 
in  the  same  manner. 

(a)    Winter  v.  Bcid,  I  Sim.  &  S.  507,  inf.  Bouverie,  2  Phill.  349 ;  ▼.  nip.  p.  396 ;  el  v.  p. 

408.  400. 

(6)   1  Coll.  59,  68;  tt  v.  nq).  397,  n.  (c).  (jg)  Lord  Chancellor  Sugden, Hynet  v.  Red- 

(c)  Mr.  HillfOn  Trustees  (p.  364),  observes,  ington,  1    Jones   &  Lat  604;   his   lordship 

<*  that  to  prevent  any  question  on  the  subject,  added,  "  I  must  not  only  ask  what  is  to  be 

a  direction  is  usually  inserted  that  the  por-  done  in  the  case  that  has  happened,  but  also 

tions  shall  not  be  raised  in  the  lifetime  of  what  ought  to  have  been  done  if  a  different 

the  parents."     I  would  refer  the  reader  to  state  of  circumstances  had  arisen ;"  and  the 

his   observations  on  the  precautions   to   be  court  must  also  look  to  the  gill  over  where 

observed  in  order   to  make   such  direction  there  is  one,  ilnd.  605;  and  see  Evan$  v. 

complete.  Scott,  in  Dom.  Proc.  zi.  Jurist.  291 ;  tupra,  p. 

(rf)  Evelyn  v.  Evelyn,  2  P.  W.  669,  tupra,  396. 

(t)  Lord   Hardwicke,   Lyon  v.  Duke  of        (k)  Hendenon  v.  Kennieot,  Viee-Chancellor 

ChandoM,  3  Atk.  416 ;  and  see  Stanley  v.  Stan-  K.  Bruce,  xii.  Jur.  8.48 ;  Fry  v.  Lord  Shtrbome^ 

ley,  1  Atk.  549,  and  the  references;  SteoenM  3  Sim.  243;  Ckarit.  Comm.  v.  Cotter,  I  Dm. 

▼.  Dethick,  3  Atk.  39.  &  W.  498;   2  Drury  &  Walsh,  615.     This 

(/)  In   general,  survivorship  will  be  re-  case,  in  which  all  the  principal  authorities 

lerred  to  the  period  when  the  portions  be*  are  cited,  arose  on  a  clause  of  survivorship 

come  payable;  Lord  Cottenham,  Whatford  v.  under  an  appointment  of  lands  purchased 

Moore,  3  My,  &  Cr.  287 ;  and  see  Bouverie  v.  with  the  trust  fund  \  in  defiiult  of  appoinl- 
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Though  the  Court  of  Chancery  vrill  in  general  consider  a  charge  on 
the  rents  and  profits  to  raise  portions,  legacies,  or  debts  as  a  charge  on 

r^4071  ^^^  ^^^^  (^)'  '^  ^^^^  charge  be  not  restrained  to  the  annual  ^profits 
^  ^  (6)  and  imply  a  power  in  the  trustees  to  sell  (c) ;  yet  if  no  time 
for  payment  be  appointed,  as  a  general  rule,  a  sale  will  not  be  decreed, 
but  the  portion  must  be  raised  in  the  manner  directed  (d). 

The  Court  of  Chancery  will  not  decree  a  sale  in  any  case  in  which 
the  rents  and  profits  (e)  distinctly  appear  to  have  been  exclusively  in- 
tended to  satisfy  the  charge  (f);  nor  will  the  court  decree  a  sale  if  any 
particular  mode  is  prescribed  by  the  instrument  to  satisfy  the  charge,  so 
as  to  indicate  an  intention  that  the  estate  should  be  preserved,  as  if  it 
contain  a  power  to  lease  or  to  mortgage  the  premises  for  that  pur- 
pose (g),  ^'In  construing  the  words  ^  rents  and  profits'  in  a  will,"  said 
Sir  W.  Grant — and  it  must  be  the  same,  it  is  presumed,  in  a  settle- 
ment the  fund  Mras  to  go  amongst  the  child*  mortgage;  Baina  v.  Dixorif  1  Ves.  42  ;  "As 
ren  living  at  the  death  of  the  father  the  ap-  to  the  intention,"  said  Lord  Hardwicke, 
pointor ;  the  case  was  decided  on  the  authority  <*  there  is  not  one  casein  ten  where  the  coort 
of  Doe  V.  Prigg*  8  Barn.  &  Cress.  231.  The  has  decreed  a  sale  on  the  words  *■  rents  and 
Lord  Chancellor  said  it  was  impossible  to  profits,'  that  it  has  been  agreeable  to  the  le** 
reconcile  all  the  authorities,  1  Dru.  &  War.  p.  tator  s  intention ;"  and  see  1  Ves.  J.  234  ;  and 
499 ;  et  v.  sup.  p.  400.  MiUt  v.  Bankt,  3  P.  W.  7,  8. 

(a)  ^'  By  a  liberal  construction  of  *  rents  and  (c)  MeyneU  v.  Maaaey,  2  Vern.  2. 
profits,'  in  the  case  of  a  will,  they  will  usually  {d)  Trafford  v.  Miimi,  1  P.  W.  41 8-9 ;  Ay 
be  considered  as  including  a  direction  to  sell  ▼.  Gilbert^  Free.  Ch.  583  ;  2  P.  W.  13,  19;  2 
or  mortgage,  especially  when  in  favor  of  debtt  P.  W.  672  :  the  Master  of  the  Rolls  said, 
and  poriiotu;"  see  2  Ves.  &  B.  75,  Sir  W.  "there  was  not  one  single  precedent  where 
Giant;  Trafford  v.  Athton,  1  P.  W.  418  (and  a  sale  had  been  decreed  of  a  trust  term,  for  a 
see  the  other  cases  in  Sanders'  note  to  Atk.  portion  to  be  raised  by  rents  and  profits,  and 
1551);  it  was  there  said  ^profits,"  as  applied  no  time  limited  for  payment;"  and  see  Ofar> 
to  raising  debts  and  portions,  meant  any  pro-  den  ▼.  Ohedetiy  1  Atk.  550,  and  Mr.  Sandys* 
fits,  including  what  could  be  raised  by  sale  note ;  Hitert  v.  Derbyy  2  Vern.  72  ;  MUU  v. 
or  mortgage ;  where  a  term  is  created,  it  is  Banks^  3  P.  W.  1 ;  tliere  the  legacy  was 
clearly  so,  though  the  natuml  meaning  of  a  bounty  and  not  a  portion,  p.  7,  Small  r. 
profits  is  annual  rents  and  profits ;  BootU  t.  Wtng^  5  Bro.  P.  C.  G6 ;  trust  for  payment  of 
Bhtmdtllt  1  Meriv.  232-3  (a  case  of  a  charge  debt ;  Shafiubury  ▼.  i>iiAc  of  Marlborougky  2 
of  legacies) ;  or,  where  the  nature  of  the  pay-  M.  &  K.  121  ;  and  see  2  Jarman,  538,  tt  m§. 
ment  to  be  made  with  the  sum  when  raised  (e)  It  is  to  be  observed  that  a  trust  for 
requires  it,  as  where  it  is  to  pay  fines  for  re-  raising  portions  by  the  accumulation  of  rents, 
newals  and  portions,  Jillan  v.  ^odfcAouse,  is  expressly  exempted  from  the  operation  of 
where  Sir  W.  Grant  examines  the  authorities,  the  Thellusson  Act,  39  &  40  Geo.  IIL  c.  98 ; 
2  Ves.  &  R  73-4-7;  see  Jarman  on  Wills,    sup.  p.  166. 

ii.  537 ;  1  Fonbl.  447;  2  Fonbl.  201.  When-  (/)  Smallx.  Wing,  5  Bro.  P.  C.  66,  where 
ever  the  words  **  rents  and  profits"  stand  a  man  creates  a  term  for  payment  of  debts, 
alone,  without  the  word  ^annual,"  or  ^ mortp  and  declares  the  trust  of  that  term  to  be  bf 
gage,"  or  **  leasing,"  or  some  words  of  re-  perception  of  rents  and  profits,  or,  by  mon- 
striction  to  enforce  the  sense  of  the  preceding  gaging  to  raise  sufficient  for  payment  of  debis» 
words  to  "  annual  profits,"  they  are  considered  it  restrains  it  to  a  payment  out  of  rents  and 
aa  including  the  land  itself.  Lord  Hardwicke,  profits  merely ;  but,  if  it  had  been  a  trust  of 
Gibson  v.  BogerSt  Arobl.  95;  and  see  Smith  v.  the  rents  and  profits,  tlie  term  might  have 
Mvan»j  Ambl.  364 :  but  a  gross  sum  is  not  been  sold  for  the  satisfaction  of  creditoiti 
necttiaribf  xo  be  raised  at  once,  1  Atk.  551;  ''Where  there  are  other  limiting  wortis  fi>l- 
aee  add.  note.  No.  4.  lowing  rents  and  profits  in  a  trust  for  payment 

(6)  Jtno%  1  Vern.  104;  in  this  case  a  dis-  of  debts,"  said  Lord  Hardwicke,  ^I  do  net 
tinction  is  taken  between  a  will  aud  a  deed,  remember  any  case  which  would  authorize  a 
in  respect  of  a  charge  on  rents  and  profits  sale ;"  Ridout  v.  Earl  of  Plymouth^  2  Atk.  104. 
generally ;  Warburton  v.  Warbturton,  2  Vern.  Lord  Loughborough  appears  to  have  been  oi 
420,  case  of  a  settlement;  the  application  was  the  same  opinion ;  Lingard  y,  Karl  of  Derbffi 
by  the  heir,  and  opposed  by  the  younger  1  Bro.  311;  see  Fonbl.  447>S. 
children.      Green  y.  Belcher,  1  Atk.  506,  case  (g)   Ivy  ▼.  Gtlbert,  2  P.  W.  13;  iftZb  t. 

of  a  settlement:  Chitty  v.  Selwyn,  2  Atk.  359;      Ban/a^  3  P.  W.  1. 
there  the  trustees  had  an  option  to  raise  by 
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ment — "upon  such  a  subject  to  amount  to  a  power  to  raise  a  gross  sum 
of  money,  the  occasion  on  which  the  necessity  of  providing  that  sum 
must  be  observed.  The  court  has,  by  a  technical,  artificial,  but  liberal 
construction  (a)  in  a  series  of  authorities,  admitting  it  not  to  be  the  na- 
tural meaning,  extended  these  words  when  applied  to  the  *object  r*AOQi 
of  raising  a  gross  sum  at  a  fixed  time,  when  it  must  be  raised  *■  ^ 
and  paid  without  delay,  to  a  power  to  raise  by  sale  or  mortgage,  unless 
restrained  by  the  words"  (6).  A  power  to  sell  will  in  general  warrant 
a  mortgage,  but  not  where  the  intention  is  that  there  should  be  a  sale 
out  and  out  (c). 

Where  portions  are  to  be  raised  out  of  real  estate  in  a  gross  sum,  and 
the  whole  are  vested  and  some  have  become  actually  payable,  the  court 
will  direct  the  whole  to  be  raised,  unless  there  be  something  in  the  in- 
strument indicating  that  the  others  are  not  to  be  raised  till  a  future  time ; 
it  has  been  objected  that  this  will  prevent  the  others  from  having  the 
security  of  the  estate  for  the  full  amount  of  the  respective  portions  as 
they  become  payable  (rf),  yet  the  inconvenience  of  having  10  or  any 
other  number  of  successive  mortgages  has  been  considered  to  be  so 
great  as  to  induce  the  court  to  raise  the  whole  fund  at  once;  the  court, 
said  the  Vice-Chancellor  of  England,  considering  the  investment  in 
three  per  cent.  Consols  for  the  others  as  equivalent  to  payment  («). 

(a)  Ivy  V.  Gilbert,  ubi  tup.  Free.  Ch.  583;  by  the  Court  of  Chancery  in  other  analogous 

Rwars  v.  Earl  Derby^  2  Vern.  72 ;  3  P.  W.  cases,  as,  for  example,  in  cases  of  charities, 

672.  where  the  doctrine  of  Of  pres  is  applied,  and 

(6)  jSttan  V.  Badehotuey  2  Yea.  &  B.  74, 75,  in  cases  of  elegits  on  judgments  under  the  old 

77,  affirmed  Jac.  631 ;  BooUt  r.  BlundeU,  1  law,  and  in  other  cases  where  tlie  debt  can- 

Meriv.  193,  230, 232,  Sir  T.  Plumer ;  see  also  not  be  paid  at  all  out  of  the  rents  and  profits, 

Shddon  v.  Dormer,  2  Vern.  310;  Barkfunue  or  not  within  a  reasonable  time ;  see  Stillman 

T.  Middleton,  I  C.  C.  175;  Okeden  v.  Ohedm,  v.  Jhhdown,  Ambl.  13;  2  Atk.  pp.477,  608; 

1  Atk.  551 ;  and  Jarman  on  Wills,  ii.  534,  tt  OfOorman  v.  Comyn^  2  Scho.  &  Lef.    150, 

mq^  vrhere  the  whole  doctrine  is  fully  stated  "  which  is  taking  the  profits  by  anticipation," 

and  considered  ;  and  see  Fotter  v.  Smithy  2  Y.  Lord  Hardwicke,  Ambi.  17.    In  Ivy  v.  Gilbert^ 

&  Coll.  C.  C.  193.    Mr.  Justice  Story  makes  wpra,  the  Lord  Chancellor  said,  **  Where  no 

the  Iblfowing  observations  on  this  doctrine:  time  is  appointed  for  tlie  raising  of  a  portion 

"  Where  a  testator  directs  a  gross  sum  to  be  charged  only  on  the  profits  of  the  estate,  it  is 

mised  out  of  the  rents  and  profitsof  an  estate  due  when  the  profits  can  raise  it;"  and  see 

at  a  fixed  time,  or  for  a  definite  purpose  or  1  Atk.  551,  tup.  p.  407. 

object,  which  must  be  accomplished  within  a  (c)  See  additional  note,  No.  5. 

short  period  of  time,  or  which  cannot  be  do*  (d)  This  was  acted  upon  by  Sir  J.  L<yach, 

layed  beyond  a  reasonable  time,  it  is  fair  to  in  Wynier  v.  Bold,  1  Sim.  &  St.  507.     There 

presome  that  he  intends  the  gross  sum  shall,  the  widow  had  actually  made  an  appointment 

at  all  events,  be  raised,  so  that  the  end  may  by  deed,  and  two  of  the  children  had  attained 

be  pnnctually  accomplished;  and  that  be  acts  21;  but,  as  the  original  settlement  gave  her 

uoder   the  impression  that  it  may  be  so  ob-  the  power  of  appointing  by  will  or  by  deed, 

tained  by  a  due  application  of  the  rents  and  Sir  J.  Leach  thought  that  it  was  a  sufficient 

piofits  within  the  intermediate  period.    But  indication  of  the  intention  that  the  portions 

the  rents  and  profits  are  but  the  means,  and  should  not  be  raised  during  her  life  (see  the 

the  question,  therefore,  may  properly  be  put,  cases,  tup.  p.  405).  In  JXckemon  v.  Dxrkmton^ 

whether  the  means,  if  totally  inadequate  to  3  Bro.  19,  theM.  R.,  Lord  Kenyon,  though  he 

accomplish  the  end,  are  to  control  the  end,  allowed  the  portions,  separately  charged,  to 

or  are  to  yield  to  it.    Now,  if  the  gross  sum  be  raised  and  invested,  gave  the  infant  chil- 

eannot  be  raised  out  of  the  rents  and  profits  dren  a  right  to  resort  to  the  real  estate  for 

at  all,  or,  not  so  soon  as  to  meet  the  exigency  any  deficiency. 

oontempiated  by  the  testator,  it  would  seem  (e)  Gillibrand  v.  Goold^  5  Sim.  156.    In 

but  a  reasonable  interpretation  of  his  intention  the  settlement  in  this  case  there  was  a  clause, 

fo  presume  that  he  meant  to  dispense  with  that  no  mortgage  was  to  be  made  until  some 

the  means,  and,  at  all  events,  to  require  the  one  of  the  portions  should  become  payable,  p. 

Slim  to  be  raised."    The  same  principle,  as  153.      Sheppardy,  Wilsonj  4  Hare,  394,  does 

Mr.  Justice  Story  observes,  $  1064,  is  applied  not  contradict  the  rule,  as  the  decision  turned 
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*Though  younger  children  may  not  be  entitled  to  hare  their  portions 
paid  until  a  future  time,  they  may  be  entitled  to  interest  on  those  por- 
tions immediately,  though  such  interest  may  not  be  immediately  raisable; 
it  is  a  constant  rule  in  equity,  that  p^henerer  a  legacy  is  given  by  a 
father  to  a  child  as  a  provision  for  such  child,  though  the  legacy  be  payable 
at  a  future  day,  the  child  has  an  immediate  right  to  the  interest  of  the 
money ;  if  the  legatee  ivere  a  stranger  to  the  testator  it  would  be  other- 
"wise  (a). 

By  the  settlement,  a  term  was  created  to  raise  portions  to  take  efiect 
immediately  on  the  death  of  the  father;  the  wife  had  an  annuity  secured 
to  her,  and  the  trustees  had  a  power  to  enter  and  distrain  ;  the  term  was 
limited,  subject  to,  and  not  after  the  expiration  of  that  annuity,  and 
then  there  was  a  limitation  to  the  first  and  other  sons ;  the  trustees  were 
not  to  raise  the  principal  of  the  portions  until  after  the  death  of  both  the 
father  and  mother,  but  interest  was  given  for  maintenance  until  and 
consequently  before  the  portions  should  become  due  and  payable.  The 
provision  for  interest  was  general,  without  any  qualification  whatever, 
but  the  eldest  son  contended  that  interest  was  notto  be  paid  during  the  life 
of  the  mother  ;  Sir  W.  Grant  held  that  it  was.  In  giving  judgment,  his 
honor  said  the  qualification  insisted  upon  by  the  heir  at  law  was  not 
warranted  by  the  words,  and  would  be  contrary  to  the  intention  :  the 
children  are  equally  in  want  of  maintenance  during  the  mother^s  life  as 
after  her  death.  If,  indeed,  the  estate  had  been  limited  to  ber  for  her 
jointure,  it  might  have  been  argued  that  the  limitation  for  maintenance 
could  not  take  efiect  until  the  term  should  come  into  possession ;  even 
in  that  case  it  would  be  doubtful  whether  these  strong  and  general  words 
would  not  warrant  raising  maintenance  by  sale  or  mortgage  of  the  rever- 
sion^  or  at  least  raising  it  afterwards,  retrospectively;  but  where  the 
trustees  have  the  legal  right  to  the  rents  and  profits,  and  interest  is  given 
for  maintenance  until  the  portions  shall  become  due  and  payable,  it 
would  be  equally  contrary  to  the  spirit  and  words  of  the  settlement  to 
hold  that  the  maintenance  should  not  take  place  until  after  the  death  of 
the  mother.  And  in  answer  to  an  objection  arising  upon  the  proviso 
that  the  term  on  certain  events  should  attend  the  inheritance.  Sir  W. 
Grant,  referring  to  Hall  v.  Carter  (6),  said,  Lord  Hardwicke  lays  no 
r*4101  ^^""^^^  ^^  words  less  qualified  than  these,  observing  upon  that  will ; 
^  -I  *that  the  intention  was  that  the  daughters  should  have  mainte- 
nance till  the  portions  became  payable,  and  interest  afterwards  till  they 
were  raised  ;  whence  it  follows  that  if  you  collect  from  any  other  part 
of  the  will  that  maintenance  was  intended  to  be  paid,  mere  general  ex- 
pressions in  a  proviso  of  this  kind  shall  not  defeat  or  counteract  that  in- 
tention (c). 

Notwithstanding  the  latitude  of  construction  that  has  been  resorted  to 

in  cases  relating  to  portions,  it  was  held  by  Lord  C.  Sugden  that,  when 

«  

on  the  terms  of  the  instruments;  it  was  the  Atk.  506  ;  and  see  HaUv,  Carter^  2  Atk.  358; 

heir  who  sought  to  raise  the  whole  amount  a  case  of  a  settlement:  Lyddim  v.  Xyc/dbn,  14 

in  that  cnse  ;  as  in  Wynter  v.  Bold;  and  see  Yes.  566;  8tamforthY,Stamfiarthy2  Vem.460. 
Ijeech  V.  Leech,  2  Drury  &  W.  577,  where  Lord         (b)  2  Atk.  358. 

Chancellor  Sugden  declined  to  follow  Hetffi        (c*)  Ljfddon  v.  Lyddon,  14  Yes.  565-7;  the 

V.  Bailey,  3  Sugd.  V.  and  P.  lOih  ed.  p^  4  portion  was  directed  by  thedecree  lobe  raised 

(a)  Lord  Hardwicke,  Grtene  y.  Btkher^  1  with  interest  from  the  death  of  the  father. 
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a  settlement  provides  over  and  over  agfain  expressly  and  carefully,  and 
'with  all  necessary  circumstantiality,  for  the  raising  of  interest  in  any 
case  in  which  it  appears  to  have  been  considered  necessary  or  proper 
that  interest  should  be  raised,  it  is  not  possible  on  such  a  settlement 
to  conjecture  from  an  ambiguously  framed  clause,  in  which  nothing  is 
said  as  to  interest,  that  it  was  the  intention  of  the  parties  that  interest 
should  be  raised,  though  on  the  clause  standing  by  itself  it  would  have 
given  interest  (a) :  but  interest  may  be  given  on  the  intention  without 
express  'words  (6). 

Where  a  tenant  for  life  has  a  power  conferred  on  him  by  will  to 
charge  the  estate  with  any  sum  or  sums  of  money  not  exceeding 
2000/.,  or  any  other  sum,  for  the  portion  or  portions  of  any  daughters 
or  younger  sons,  independently  of  the  stat.  1  Will.  IV.  c.  46,  he  may 
appoint  that  sum  in  unequal  portions  amongst  such  daughters  and 
younger  sons  (c). 

If  an  estate  on  -which  a  portion  is  charged  be  together  'with  another 
estate  subject  to  a  mortgage,  the  estates  will  be  marshalled  in  favor  of 
the  portionist :  the  party  entitled  to  the  portion  may  say  this :  "  The 
mortgagee  has  two  funds,  and  my  portion  is  charged  on  one  of  them ; 
and  if  that  one  is  not  sufficient  to  pay  both  of  us,  then  I  am  entitled  in 
equity  to  compel  the  mortgagee  to  resort  to  the  other  fund  (c^),  so  that 
the  payment  of  both  may  be  'worked  out"  (e). 

The  expense  of  raising  portions  is  generally  directed  to  be  borne  by 
the  trust  estate,  and  not  by  the  portions  themselves  (/). 

Portions  are  commonly  provided  for  "  Younger  children,"  in  respect 
of  'which  expressions  difficulties  of  construction  frequently  arise.  We 
*now  proceed  to  the  consideration  of  the  rules  of  construction  r#j^ii-i 
'which  have  been  established  by  the  Court  of  Chancery  in  order  ^  •' 
to  determine  who  are  to  be  considered  as  "  younger  children." 

The  head  of  portions  or  any  other  provision  for  children,  especially 
younger  children,  as  wasobserved  by  Lord  Hardwicke,  admits  of  a  greater 
variety  of  determinations  here,  and  of  judgment  on  circumstances,  than 
perhaps  any  other  head  (g) ;  and  the  words  "  younger  children"  have 
received  what  has  been  called  a  prodigious  latitude  of  construction  (A). 
The  reason  is  thus  explained :  When  a  real  estate  is  so  settled  as 
that  it  must,  on  the  death  of  a  parent,  go  to  his  eldest  son,  and  pro- 
vision is  made,  by  that  parent,  or  by  any  person  standing  tn  loco  parentis^ 
'whether  by  settlement  in  contemplation  of  marriage,  or  by  will,  for  the 
younger  children  of  such  parent,  the  court  has  considered  the  presump- 
tion that  it  was  intended  to  make  provision  for  all  the  children,  and  not 

{a)  ClayUm  v.  Earl  of  Gkngatt,  1  Drury  &  («)  Lord   Eldon,  Lm-d  Rancliffe  v.   Par- 

'W.  19,  affirming  the  judgment  of  the  Master  kym^  6  Dow.  216. 

of  the  Rolls;  see  Whatfrrd  v.  Moon,  3  My.  &  (/)  Michett  v.  Michett,  A  Beav.  549. 

Cr.  284,  Lord  Cottenham.  Ig)  Lord   Hardwicke,  Lord   Teynham   v. 

(6)  Clayton  v.  GlengaO,  1  Con.  &  L.  320.  ^«*^  2  Ves.  206  ;  and  see  1  Eden,  450.    In 

(c)  Cotgreave  v.  Cotgreave,  1  De  G.  &  S.  Bytjiewd  Conveyancing,  b^  Jarman  vol. 
^rt    ^        ^                    o        »  x^  page  189^  jhe  c^ggg  j,,g  collected;  and  see 

^^'  2  Jarman  on  Wills,  118-9. 

(d)  N.B.  Not  merely  to  stand  in  the  place  (A)  Lord  Hardwicke,  Lord  Teynham  y. 
of  the  mortgagee,  v.  wfroj  Marshalling,  ^^^^^  2  Ves.  2 10. 
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to  give  a  double  provision  to  any  so  strong,  as  to  warrant  it  in  holding 
that,  by  the  word  '^  younger,"  must  have  been  intended  all  except  the  one 
who  succeeds  to  the  estate  (a). 

Carrying  out  this  principle,  the  court  has  felt  itself  warranted  not  only 
in  letting  in  children  not  strictly  **  younger,"  in  favor  of  the  manifest 
intention  of  including  all  unprovided  for,  but  also  in  excluding  the  child 
provided  for  by  the  family  estate,  even  though  such  child  may  be  a 
r*ill  21  y^^^S^^  child  (6).  In  such  cases — as  in  determining  who  are  *to 
I-  -'be  considered  as  ^^  heirs  of  the  body"  in  marriage  articles — the 
court  construes  the  words  in  a  sense  in  which,  from  the  nature  of  the 
instrument,  they  must  have  been  understood  by  the  parties  (c).  But 
this  latitude  of  construction  is  only  applied  to  gifts  from  parents  or 
persons  standing  in  loco  parentis  ;  in  dispositions  by  strangers,  uncon- 
nected with  a  provision  by  way  of  portion,  the  words  "younger  children" 
receive  their  ordinary  literal  interpretation  {d).  This  distinction,  it  has 
been  said,  is  founded  on  the  moral  obligation  on  the  part  of  the  parent  to 
provide  for  all  his  children,  and  not  to  make  a  double  provision  for  any, 

(a)  Every  one  but  the  heir,  or  head  and  re>  the  circumstaooes,  according  to  the  rule  above 

presentative  of  the  family,  is  a  younger  child  adverted  to,  was  to  be  considered  as  a  younger 

in  equity,  Lord  Harcourt,  Bealt  ▼.  BtdU^  1  child,  he  ordered  that  the  estate  should  be  coo- 

P.  W.  244 ;  and  Lord  Hardwicke,  2  Ves.  210;  veyed  to  her  in  tail  general ;  ibid,  458.    In 

2  Atk.  457;   in  the  case  before  Lord  Har-  Dukt  ▼.  Z)ou^e,  cited    2  Ves.  Sen.  203-4,  it 

court,  the  whole  estate  had  gone  away  to  the  was  said  by  the  court,  "  tliat  every  child,  ei- 

remainderman,  who  was  thus  haru  fadut,  oept  the  heir,  is  considered  in  equity  as  a 

and  the  rule  was  applied.      BuitUr  v.  Dtm-  younger ;  and  that  eldership  not  carrying  the 

com6e,  1  P.  W.  451 ;  Lord  Teyttham  v.  Wtbby  estate  with  it,  is  considered  not  such  an  elder- 

2  Yes.  203-1 0;  Pitnon  v.  GamM,  2  Bro.  47 ;  ship  as  shall  exclude  by  virtue  of  such  clauses, 

judgment  of  Mr.  Justice  Maule  and  Mr.  Baron  and  it  would  be  hard  that  the  right  of  elders 

Kolfe.  Scan$brick  v.  Lord  SkebtundaUy  4  Y.  ship  should  be  taken  away,  and  yet  not  have 

&  Coll.  113;  Peacodce  v.  Pares,  2  Keen,  698,  the  benefit  of  it  as  a  younger  child."     In  that 

Lord  Langdale.     It  is  to  be  observed  that,  in  case  the  estate  went  by  appointment  to  the 

Teynham  v.  Webby  the  provision  was  not  by  a  third  son,  and  the  eldest,  being  thus  deprived 

parent  but  by  a  grandmother,  by  deed,  under  of  the  estate,  was  considered  as  a  younger 

a  power  which  had  been  given  to  her ;  but  child.      As  regards  the  correction  made  in 

she  did  it,  as  Lord  Hardwicke  said,  as  a  pa-  Heneage  v.  Hvnbke,  it  is  to  be  observed  that 

rent  providing  for  the  younger  children  of  her  a  settlement  made  before  marriage,  if  poi^ 

daughter,  and  that  it  must  receive  the  same  porting  to  be  made  in  pursuance  of  articles, 

construction;  2  Ves.  210.  as  this  evidently  was,  may  be  corrected  in 

(6)  As  in  Mead  v.  Cave,  1  Ch.  Rep.  224;  favor  of  each  child,  equally  as  one  made  after 

Brttton  V.  Bretton,  2  Freeman,  158;  see  Sea-  marriage, />^^  v.  GoAmre,  Forrest  20;  Homm 

risbnck  v.  Lord  SkelmersdaU,  4  Y.  &  Coll.  1 14.  y.  Honour,  2  Vern.  658 ;  &  C.  1  P.  W.  123; 

In  Heneage  v.  HunXolu,  2  Atk.  457,  by  mar-  though  not  where  the  settlement,  so  executed, 

riage  articles  it  was  agreed,  ini,  alia,  that  a  is  not  in  pursuance  of  the  articles,  but  most 

freehold  estate  should  be  settled  by  the  sister  be  taken  to  be  a  new  agreement     See  Cox's 

of  the  plaintiffs  grandfiither  (who  had  him-  note  to  Wett  v.  Erritaey,  2  P.  W.  355 ;  and  see 

self  also  provided  a  portion  for  the  jronnger  Marquitof  Breadalbane  y.  Marquu  of  Ckamdoe, 

children),  upon  the  younger  child  or  children  2  My.  &  Cr.  735-6,  739,  741-2;  tt  y.  infra, 

of  the  marriRge  of  the  plaintiflTs  father  and  in  this  section. 

mother,  in  tail  general.     A  deed  was  accord-         (c)  Scari$britk  v.  Lord  Shdmertdale,  4  Y. 

ingly  executed,  by  which  the  estate  was  set-  &  Coll.  114.      So  an  only  daughter  has  been 

tied  on  the  younger  child  or  children  in  tail  construed  to  bo  an  only  son,  and  that  aAer 

general.     The  plaintiff  was  the  only  daughter  the  portion  given  to  her  had  become  ccsfstf; 

of  the  marriaije,  but  was  older  than  her  bro-  Earl  of  Northumberland  v.  Earl  of  Kgnawni, 

ther,  the  only  son.    It  was  admitted  that  under  1  Eden,  pp.  435,449;  Spencer  v.  Sp«nar,S 

the  limitations  in  the  deed  she  could  not  re<  Sim.  99;  see  Gray  v.  Earl  of  Lmunck,  add. 

cover  at  law,  but  as  the  articles  under  which  note.  No.  6. 

the  settlement  was   made  were  executory        (d)  See  HaU  v.  Hewer,  Amh.  204 ;  4Y.k 

[directory].  Lord   Hardwicke  held  that  he  Coll.  116;  Lady  Lincoln  v.  PMam,  10  Vps. 

could  correct  the  deed,  though  of  the  same  173;  that  was  the  case  of  a  gmndniother; 

date  as  the  articles;  and  as  the  plaintiff  under  and  see  the  other  cases  cited,  ibid* 
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whereas  in  the  case  of  a  stranger  no  such  obligation  exists;  in  the  for- 
mer  case,  therefore,  the  court  construes  the  language  used  so  as,  if  pos- 
sible, to  make  the  thing  done  amount  to  a  complete  discharge  of  the 
moral  obligation  (a).  This  latitude  of  construction  is  not  extended  to  a 
legal  limitation  in  a  deed  (6).  It  is  not  every  act  done  by  a  parent 
which  is  to  be  construed  on  principles  different  from  those  which  would 
have  been  applied  if  the  same  thing  had  been  done  by  a  stranger,  but 
only  those  acts  which  the  parent  does  in  the  discharge  of  some  natural 
duty  (c).  But  in  the  case  of  a  legacy  by  a  brother  (who  in  this  sense  is 
a  stranger)  to  the  youngest  child  of  his  sister  born  within  a  certain 
period,  on  the  evident  intention,  an  only  child  born  within  the  period 
prescribed,  was  held  to  take  {d).  If  a  testator  has  given  his  own  con- 
struction to  the  words  "  younger  children"  it  must  be  abided  by  (e). 

*When  it  issaidthat  an  elder  child  unprovided  for  shall  be  deemed  r,^ ..  n-i 
a  younger,  it  means,  as  it  would  seem,  an  elder  child  unprovided  ^  -' 
for  by  the  settlement  or  will  itself,  or  by  means  which  were  in  the  contem- 
plation of  the  parties  making  the  settlement  or  will(/).  In  Peacocke  v. 
Pares  (^),  a  younger  child  becoming  an  elder  was  held  not  to  be  entitled 
to  a  share  under  the  following  circumstances.  The  younger  son  before 
he  attained  21,  and  therefore  before  his  portion  vested  (A),  became  an 
eldest  son,  and  then  attained  21 ;  he  did  not  take  the  estate  under  the 
limitations  in  the  settlement,  his  father  and  brother  having  intercepted 
the  liaiitation  under  which  he  would  have  taken  it,  by  joining  in  suffer- 
ing a  recovery,  though  his  brother  by  will  had  devised  the  estate  to  him 
for  life,  with  remainder  to  his  first  and  other  sons  in  tail.  The  younger 
son  insisted  that  under  these  circumstances  he  was  not  to  be  considered 
an  eldest  son  within  the  clause  of  exclusion :  Lord  Langdale,  after  ob- 
serving that  it  was  not  immaterial  that  whilst  the  claimant  remained  a 
second  son  he  never  had  a  vested  interest  in  the  portion  (i),  said.  The 
estate  which  he  would  have  enjoyed  under  the  settlement  was  defeated 
by  means  incident  to  the  estates  created  by  the  settlement,  but  not  by 
any  defect  of  the  settlement  itself  in  providing  the  means  to  carry  the 
intention  into  efiect ;  and  that  it  did  not  appear  to  him  that  the  event 
of  the  recovery  could  reasonably  be  considered  to  have  been  in  contem- 
plation at  the  time  when  the  settlement  was  made,  so  as  to  entitle  the 
only  son  to  the  benefit  of  that  which  has  been  called  ^^  a  prodigious  lati- 
tude of  construction"  (A;),  which  has  been  adopted  in  these  cases,  and 
appears  to  be  founded  on  the  presumption  that  it  was  intended  to  provide 
for   all  the  children  of  the  marriage  (/).     That  presumption  ought,  said 

(a)  Judgment  of  Maule  and  Rolfe,  Barons,  (</)  Emery  v,  Englandj  3  Yes.  232 ;  the  gift 

4  Y.  &  Coll.  116.  over  was  in  the  event  of  the  sister  having  no 

(if)  Lord  Hardwicke,  Heneagt  v.  HumHoke^  child  born  within  the  period  prescribed. 

2  Atk.  456.     If  the  words  of  a  deed  as  they  (e)  See  Hall  v.  Luckupy  4  Sim.  5;  but  see 

stand  are  contrary  to  the  clear  intent  proved  the  strictures  on  this  case  (4  Y.  &  G^U.  pp. 

by  legitimate  evidence,  as  where  the  deed  is  115-16). 

rTia<1e  in  pursuance  of  articles,  from  which  it  (/)    Lord  Langdale,  Peacocke  y,  Paree,  2 

is  plain  that  "younger"  was  intended  in  ano-  Keen,  699. 

'^ler  sense;  this, or  indeed  any  other  mistake,  (g)  2  Keen,  689,  691. 

may  be  rectified  under  a  distinct  head  of  juris*  (A)  The  portions  were  to  vest  at  21,  but 

Jietion;  2  Atk.  456;  nipro,  p.  411,  n.  (6).  not  to  be  payable  till  the  death  of  the  father, 

(c)  Scaritbrick  v.  Lord  Skelmendale,  4  Y.  &  (i)    As  to  this  point,  v.  infrcLj  p.  414, 

3oll-  117;  the  shiding  clause,  for  instance,  in  (Je)  Supra,  p.  411. 

case  was  not  considered  to  be  one.  (/)  V.  supra,  pp.  411-12. 
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his  lordship,  always  to  be  had  in  view,  and  onght,  he  apprehended,  to 
be  acted  upon  in  all  cases  in  which  a  loss  of  provision  occurs  by  an  event 
which  can  properly  be  supposed  to  have  been  in  the  contemplation  of 
those  by  whom  the  settlement  was  made,  and  within  their  intention  to 
provide  for.  "All  the  cases  appear  to  me,"  added  his  lordship,  ^'tobe 
consistent  with  that  view ;  none  of  them  go  the  length  of  deciding  that 
every  disappointment  of  a  child's  provision,  from  whatever  cause  it  may 
arise,  is  to  be  made  good  by  construction  upon  the  presumption  to  which 
I  have  referred  (a) ;"  and  accordingly  his  lordship  decided  against  the 
claim  of  such  eldest  son,  without  reference  to  the  interest  in  tbe  estate 
r*4l41  ^^^^^  ^^  ^^^  *derived  from  his  brother (6).  He  had,  in  fact,  be- 
I-  ^  come  an  eldest  son  within  the  words  of  the  proviso  for  accraer; 
there  was  nothing  in  the  settlement  to  alter  the  natural  construction  of 
the  words (c),  and  the  presumption  under  which  "elder"  has  been  con- 
strued to  be  "  younger"  did  not  apply. 

In  most  {d)  of  the  cases  above  cited,  the  portion  had  not  become  vested 
in  the  child  who  from  a  younger  son  had  become  the  eldest;  where  tbe 
portion  has  become  vesiedy  the  application  of  the  rule  becomes  more 
difficult. 

It  is  settled,  as  a  general  rule,  that  where  provisions  are  made  for 
younger  children  to  the  exclusion  of  an  eldest  son,  and  a  child  who  was 
originally  a  younger  son  becomes  an  elder  son,  before  the  time  of  Test- 
ing, according  to  some  of  the  authorities (e),  or  before  the  time  of  distri- 
bution (though  the  time  of  vesting  may  be  antecedent  to  that  period), 
according  to  others,  such  younger  son  is  to  be  excluded  (/) :  whether  the 
time  of  vesting  or  the  time  of  distribution  is  to  be  taken,  in  like  manner 
as  who  is  to  be  taken  as  an  eldest  and  who  a  youngest  son,  will  depend 
on  the  terms  and  purport  of  the  instrument,  the  court  taking  to  its  aid, 
according  to  the  general  rule  of  construction  before  referred  to,  the  sur- 
rounding circumstances. 

One  Bull,  by  marriage  articles,  had  a  power  to  appoint  the  sum  of 
800/.  (to  raise  which  a  term  was  carved  out)  for  younger  children  after 
the  death  of  the  wife;  but  it  wa6  provided  by  the  power  **that  the  eldest 
son,  or  the  son  possessing  the  estate,  should  have  no  diare  of  the  800/. 
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(a)  Peacockt  v.  Partty  2,  Keen,  698-701;  and  Accordingly  in  that  case,  which  arose  on 

and  see  Spencer  v.  S^pencer^  8  Sim.  87.  a  shifting  clause,  **  younger^*  was  constroed 

(6)    See    Taylor  v.  Earl  of  Hartwoodj   3  in  its  nataral  ordinary  sense,  younger  in  age; 

Hare,  385;  a  case  arising  upon  a  bequest  to  as  fo  the  construction  of  **  besides  an  eldest 

a  son,  to  go  over  in  tbe  event  of  his  coining  only  son,"  see  WdleoU  v.  Bhomtfitld,  2  Cona. 

into  possession  of  an  entailed  esmte.  &  L.  577. 

(r)  The  safe  rule  of  construction,  in  gene-         (J)  Earl  of  Northanberland  v.  EgremomL, 

ral,  is  to  interpret  the  words  of  w^ills,  as  well  ntp.  p.  412,  is  one  instance  where  the  portioa 

as  of  deeds,  according  to  their  plain  natural  had  become  vested. 

import,  unless  by  so  doing  some  manifest        (e)   See&roogv  v.  ComoS,  lBaU&  B.277; 

absurdity  or  inconvenience  follow,  which  is  and  the  cases  in  the  note  1  Russell,  341, efw;. 

sufficient  to  satisfy  the  judge  that  the  person  In   Ckadwiek  v.  Doltmafk,  3  Vern.  52S,  more 

using  the   words   must  have  used  them  in  particularly  noticed  infra  in  this  section,  the 

some    sense   different   from   their   ordinary  Lord  Keeper  considered  the  appointment  as 

meaning,  Maule,  J.,  and  Rolfe,  Baron :  Sm-  in  its  nature  defeasible,  though  no  power  of 

risbricky.  Lord  Shelmeridak,  AY.  Sc  Co\\,lOS;  revocation   was  reserved,  on  the   appcnotee 

and,  they  added,  if  there  is  nothing  to  show  becoming  an  eldest  son  before  the  time  of 

that  the    testator   meant  to  use  the   word  payment  arrived,  Edgetoorlk  v.  Edgeteortk^  1 

**  younger,"   in   any  other  than  its  ordinary  Beatty,  336. 

sense,  it  matters  not  whether  the  trust  is  exe-         (/)   Windham  v.  Graham^  1  Rasa.  340. 
cated  or  executory,  i6.   117,  v.  «u/i.  p.  135; 
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Bull  bad  an  eldest  son  John,  a  second  Anthony,  and  five  other  children ;  he 
appointed  the  800/.  to  Anthony  and  the  other  younger  children  by  name. 
After  the  appointment,  and  before  the  death  of  the  >^'ife,  John  died, 
whereby  Anthony  became  an  eldest  son,  and  the  estate  *charged  r*4ic-| 
with  the  same  descended  upon  him.  Lord  Thurlow  held,  that  ^  ^ 
Anthony  was  excluded,  though  appointed  to  by  name,  and  that  the  800/. 
belonged  to  the  children  exclusive  of  John  and  Anthony  (a). 

The  case  of  Matthews  v.  Paidj  before  Sir  Thomas  Plumer,  is  an  im- 
portant case  on  this  subject.  It  was  the  case  of  a  will  made  by  a  grand- 
mother (&) ;  the  trust  was,  after  the  decease  of  the  testatrix's  daughter 
the  tenant  for  life,  to  transfer  the  trust  fun4  to  all  the  children  of  the 
testatrix's  daughter  (except  an  eldest  son)  equally,  the  same  to  be 
vested  interests  at  21.  John  Paul,  the  actual  eldest  son  at  the  death  of 
the  testatrix,  died  before  the  tenant  for  life  and  before  the  time  of  dis- 
tribution, leaving  an  only  brother,  Walter  M.  Paul,  and  sisters  surviving. 
Walter  M.  Paul  had  not  at  that  time  attained  21,  but  the  eldest  sister 
had  attained  21  in  the  life  of  the  elder  son,  so  that  her  share  at  least, 
was  vested.  The  first  question  was,  as  W.  M.  Paul  was  an  only  son, 
aad,  as  the  estate  enjoyed  by  his  elder  brother  (which  had  come  to  him 
tinder  another  instrument)  had  been  devised  away  from  him  by  his 
brother,  whether  he  was  to  be  considered  as  an  '' eldest"  son  (c):  it  was 
decided  that  he  was.  As  to  the  question,  whether  under  the  circum- 
stances W.  M.  Paul  should  be  excluded,  Sir  T.  Plumer  observed,  that 
the  distribution  of  the  property  was  to  be  at  a  future  time  ((/),  so  that 
there  was  Kproq^ective  directi<m  to  divide  the  property  amongst  the  chil- 
dren with  an  express  exclusion  of  an  eldest  son.  The  testatrix  appear- 
ing by  her  w411  to  be  conversant  with  the  state  of  the  family  (having 
made  a  gift  to  W.  M.  Paul  as  the  second  son),  it  must  be  assumed  that 
by  using  the  words  an  eldest  son  she  referred  not  to  an  individual  but  a 
character,  and  to  anyone  who  might  sustain  it.  As  to  the  case  of  hard- 
ship arising  from  W.  M.  Paul  not  having  inherited  the  family  estate,  the 
Master  of  the  Rolls  said,  cases  of  hardship  might  be  supposed  the  other 
Mray,  but  the  court  must  proceed  upon  general  principles  (e).  It  had 
been  urged  in  the  argument  that  the  shares  were  vested  under  the 
special  clauses  in  the  will,  but  the  Master  of  the  Rolls  was  of  opinion 
hat  they  were  not  vested  ;  and  his  honor  clearly  held  that  the  period  of 
listribution  was  the  period  to  which  the  exclusion  referred;  *and  rmA\a'\ 
le  said,  that,  even  had  the  words  been  favorable  to  W.  M.  Paul  ^  -' 
aking  a  vested  interest,  yet  that  a  tacit  condition  was  annexed  to  the 
rift  divesting  it  in  the  event  of  the  character  of  exclusion  devolving  on 
me  in  whom  it  had  vested  (/).     Some  of  the  cases,  said  Sir  T.  Plumer, 

(a)  Broaimad  v.  Wood^  1  Bro.  7S.  (0  See  Peacocke  v.  Pares,  2  Keen,  700, 

(6)  Sir  T.  Plnmer  expressly  noiiced  this,  fu^o,  p.  413.    "It  would  be  to  no  purpose 

.  334.  to  make  deeds  if  this  court  could  construe 

(«)   IMike  y.  Loidge,  cited  H  Ves.  203,  m/y.  them  according  to  what  may  be  for  the  con- 

.411;  Lsrd  Teynkam  v.   Webb,  ibid.  198;  venience  or   inconvenience  of  the   parties, 

nd  the  other  cases  cited  in  the  argument,  3  Cotton  v.  Cotton,  cited  3  Y.  &  Coll.  150. 
firansc.  332.  (/)  Matthewt  v.  Paul,  3  Swanst.  336-40 ; 

(^d)   Some  part  of  it  was  not  to  be  distri-  and  see  Livesey  v.  Lwetey,  13  Sim.  43.    That 

ated  tiU  the  termination  of  certain  public  case,  which  arose  upon  a  will  of  a  grandrao- 

rauities.     Proximum  acdpere  noi  oportet^  eo  ther,  was  peculiar  in  its  circumstances  :  and 

mepore  quo  bonomm  poueuio  dtfertur^  Dig.  the  will,  said  the  Vice-Chancellor  of   £ng- 

ixviiL  8.  1.  iL  6.  land,  evidently  consisted  of  **  a  mere  ooUec- 


416  Rule  in  ordinary  Cases — Fraudulent  .Appointment. 

bad  gone  further  than  this,  as  Chadtoick  v.  Doleman  (a),  an  excessively 
strong  case;  for  there,  though  the  appointment  of  the  portion  had  been 
in  favor  of  an  individual  by  name,  that  individual  Tvas  held  to  have  be- 
come an  eldest  son ;  the  same  doctrine  of  a  tacit  condition  has  been 
recognized  in  other  cases  (6).  So  that  the  rule  in  ordinary  cases  appears 
to  be  that  the  period  of  distribution,  not  the  period  of  vesting,  is  the 
time  for  ascertaining  who  is  to  be  excluded,  liable  to  be  controlled  by 
any  words  of  a  contrary  tendency  appearing  upon  the  instrument :  for 
if  it  is  fairly  to  be  collected  from  the  provisions  of  the  settlement  or  other 
instrument  that  it  was  the  intention  of  the  parties  that  the  shares  of  the 
children  were  to  be  vested  interests,  and  to  remain  so  whatever  might 
occur  afterwards,  or  if  by  appointment  or  otherwise  the  share  has  be- 
come, within  the  meaning  of  the  instrument,  indefeasibly  vested  in  such 
younger  son  before  he  becomes  the  eldest,  then  such  elder  son  will  not 
be  excluded,  and,  if  he  die  before  the  period  of  distribution,  bis  share 
will  go  to  his  personal  representatives,  though  there  be  a  clause  of  sur- 
vivorship (c). 

Where  a  clause  in  a  will  is  plain  and  simple  in  its  language  the  rales 
of  construction,  now  considered  as  settled,  will  not  warrant  the  clause 
receiving  any  construction  other  than  according  to  its  ordinary  meaning 
without  Its  appearing  satisfactorily  from  the  other  parts  of  the  will  that 
the  language  was  used  by  the  testator  in  some  other  sense ;  to  induce 
the  court  to  give  them  any  other  meaning  there  must  be  some  gross  ab- 
surdity or  glaring  inconsistency  with  the  manifest  intention  of  the  party 
making  the  will:  in  some  cases,  therefore,  ** younger  son"  has  been 
r*4l71  ^^"^^^^^  ^^  mean  actual  younger  son,  though  such  'constnicticHi 
^  ^  may  have  been  contrary  to  what  no  doubt  would  have  been  the 
provision  in  case  the  actual  events  had  been  contemplated  {d). 

Where  a  parent  had  the  power  to  raise  portions  for  younger  children, 
and  it  was  left  to  him  to  consider  how  much  should  be  raised,  and  on 
his  neglecting  to  give  any  direction,  3000/.  was  to  be  raised,  payable  to 
sons  at  21  and  daughters  at  21  or  marriage :  it  was  held  by  Loid  Hard- 
wicke,  that  nothing  vested  in  a  younger  son  who  had  attained  21  and 
then  by  the  death  of  his  elder  brother  became  the  eldest  son,  but  died 
in  the  life  of  his  father  ;  for  the  father  had  during  his  whole  life  to  give 
direction,  and  he  might  have  excluded  the  one  who  had  become  the 
eldest  (e). 

The  court  naturally  looks  with  jealousy  upon  any  appointment  made 


tion  of  capricious  deyiBes,"  and  the  only  safe  portion  and  the  time  at  which  it  'was  to 

way  of  deciding  was  to  give  the  words  as  were  considered  to  be  in  the  power  of  die 

they  stood  in  their  natural  and  literal  mean-  father ;  and  that  on  the  terms  of  that  settle- 

ing,  ib.  43-4 ;  so  that  it  was  decided  on  the  ment  the  parties  meant  that  the  eldest  oi 

general  rules  of  construction;  it  was  more  only  son,  was  that  son  who  should  take  the 

like  Matthewt  v.  PatU^  3  Swanst  328,  than  estate  by  virtue  of  the  settlement,  which  the 

any  other  case,  ibid.  p.  43.  younger  son  did  not  in  that  case,  within  the 

(a)  Siqtraj  A14.  meaning  of   the   settlement;    ef  ▼.  tigira,  p. 

(6^  Savage  v.  CcannX^  Lord  Ttfnkam  v.  413;  see  also  on  this  sabject  ZtMsry  v. 

Webb,  Hall  v.  Hewer,  Lady  Ltna>/n  v.  PeOum,  tey,  13  Sim.  35 ;  and  Taylor  y.  Earl  of 

ubi  nqtra  /  and  Bowleg  v.  IkfwkM,  10  Yes.  177.  wood,  3  Hare,  372. 

(c)  Windham  v.  Graham,  1  Russ.  342,  347 ;         (rf)  Bootle  v.  Searisbritk,  I  CL  &  Fin.  Ha 

Lord  Gifibrd.     In  Spencer  v.  Spencer,  8  Sim.  of  L.  Ca.  1 89 ;  JVevor  v.  TVeoor,  ib,  267. 
98,  a  younger  son  who  became  the  eldest,         (<)  Loder  v.  I/)der,  2  Ves.  627. 
was  held  to  be  entitled ;  the  amount  of  the 
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by  the  father  amongst  his  children  where  he  may  derive  a  personal 
benefit  from  the  deaths  of  the  appointees;  but  this  jealousy  is  not  to  be 
extended  to  the  setting  aside  what  may  be  a  fair  bond  fide  exercise  of 
the  power.  "  It  is  said,"  observed  Lord  Eldon,  in  Macqueen  v.  Farqu* 
kar^ ''  that  if  there  is  any  ground  for  suspicion  that  the  execution  of  the 
power  was  for  the  benefit  of  the  party  executing^  the  court  must  act 
upon  it  as  a  judicial  suspicion  ;  I  am  extremely  apprehensive  I  should 
make  great  havoc  in  many  considerable  titles  by  adopting  that  princi- 
ple" (a).  The  Vice-Chancellor,  in  the  late  case  of  Butcher  v.  Jackson^ 
on  Lord  Eldon's  principle,  refused  to  interfere  with  an  appointment  of 
this  description  (6). 

The  question  as  to  within  what  period  children  must  be  born  so  as  to 
take  a  share  in  a  legacy,  or  provision  by  way  of  portion,  given  to  chil- 
dren or  younger  children  as  a  class  ;  and  how  the  distribution  is  to  be 
made,  whether  per  capita  or  per  stirpes^  where  a  provision  is  given  or 
secured  to  the  children  or  younger  children  of  more  than  one  person, 
(hough  it  most  commonly  arises  upon  gifts  of  general  legacies,  and  more 
properly  perhaps  belongs  to  the  next  section,  may  be  here  incidentally 
Doticed. 

As  to  the  first  of  these  questions.  In  cases  of  portions  provided  by 
Settlements,  the  provision  being  a  debt  of  nature  (c),  there  can  be  no 
ioubt,  generally  speaking,  that  all  younger  children  to  be  born  of  the 
narriage  will  be  entitled  to  the  benefits  by  way  of  portion  or  otherwise 
hat  are  given  to  younger  children ;  but  it  often  becomes  a  question, 
yhere  gifts  are  made  by  Will  to  younger  children,  whether  *those  rmA-io-x 
tnly  who  are  living  at  the  testator's  death  or  at  some  period  *•  -* 
irior  to  the  death  of  the  parent  are  entitled  to  share  in  the  distribution, 
iord  Eldon,  in  reference  to  this  subject,  said.  The  expression  ''younger 
hildren"  is  not,  unless  it  is  so  to  be  taken  on  the  context,  equivalent 
3  naming  them  ;  that  description  primd  facie  means  all  the  children 
cm  after  the  first  {d).  Generally  speaking,  in  all  cases  where  the  gift 
\  not  in  possession,  that  is  when  a  future  period  of  distribution  is  con- 
implated  by  the  will  or  other  instrument,  all  who  shall  be  born  during 
le  life  of  the  parent,  or  until  the  period  of  distribution  shall  arrive,  will 
e  entitled  to  share  (e).  Whether  the  gift  is  to  be  considered  as  a  pre- 
!nt,  or  an  executory  gift  so  as  to  extend  to  the  period  of  distribution, 
tust  depend  upon  the  construction  to  be  put  upon  each  particular  will ; 
fry  few  words  will  vary  the  evidence  of  the  testator's  intention  in  these 
ises,  and  consequently  the  meaning  of  the  will.  Some  general  princi- 
les  may  be  extracted  from  the  cases  on  this  subject.     The  court  gene- 

(a)  13  Yes.  479,  v.  tvp.  p.  399,  n.  (c)  the  rule  was  applied  as  to  this  moiety,  so  as 

(6)  14  Sim.  455.  to  let  in  all  their  after-born  children.     Mr. 

(<•)  See  1  Ves.  114.  Raithby,  referring  to  Mr.  Sanders's  note  on 

(<f)  Lord  Eldon,  Lady  Lincoln  v.  Pelham,  the  same  subject  in  Heathe  v.  HetUhe  (2  Atk. 

*  Ves.  172.  122),  where  the  general  rules  are  stated,  has, 

(e)  See  Maithem  v.  Paulf  3  Swanst  337,  in  his  own  note  to  Weld  v.  Bradbury^  col- 

0,  diet,  of  Sir  T.  Plumer;   Weld  v.  Brtid-  lected  the  cases  as  to  when  children  living  at 

rv,  2  Yem.  705  (Lord  Cowper) ;  there,  by  the  death  of  the  testator  alone  are  included, 

!  terms  of  the  will,  all  the  younger  children  and  when  all  who  shall  be  born  during  the 

the  plaintiff,  living  at  her  death,  were  let  life  of  the  parent,  or  until  the  period  of  dis- 

as  to  their  moiety;  the  other  moiety  was  tribution  shall  take;  2  Yem.  705,  tt  ttq. 
'en  to  the  children  of  J.  S.  &  J.  N.;  and 
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i?A\j  takes  it  that  there  ought  to  be  a  legatee  in  being,  and  therefore 
will  not  construe  a  will  to  extend  to  persons  not  in  being,  unless  the 
testator  shows  his  intention  to  be  such  bj  the  words  of  his  will ;  and 
the  court  has  been  the  more  induced  to  adopt  this  construction  by  rea- 
son of  the  inconveniences  of  keeping  children  out  of  their  provisioBS 
when  of  age  to  require  them  (a),  and  from  the  consideration  that  by  sus- 
pending the  period  when  children  are  to  take  the  provision  intended  for 
them,  amongst  other  inconveniences  a  greater  chance  is  given  of  some 
of  the  shares  going  to  the  father,  for  whom  the  bounty  was  not  intended, 
by  the  deaths  of  some  of  the  children  in  his  lifetime  (6).  In  the  case 
from  which  the  latter  observations  are  taken,  a  legacy  was  given  to 
younger  children  on  a  contingency ;  Lord  Hardwicke  determined  that 
on  the  happening  of  the  contingency  there  was  a  present  gift,  for  the 
legacy  upon  the  face  of  the  will  was  to  be  then  divided,  and  conse- 
quently all  after-born  children  were  excluded  (c).     There  are  niceties 

r»4191  '^^'^^^^^^^  ^^^^  ^^^  subject  of  the  period  of  the  vesting  and  pay- 
^  ^  ment  of  gifts  to  children  as  a  class,  upon  which  I  do  not  enter, 
nor  indeed  do  they  belong  to  this  place:  the  cases  have  been  most  care- 
fully examined  and  distinguished  by  Mr.  Jarman  {d)y  and  any  further 
notice  on  my  part  would  be  superfluous. 

As  to  the  second  question  above  adverted  to,  namely,  whether  the 
children  of  two  or  more  persons  are  to  take  per  capita  or  per  stirpes;  it  is 
clear  that  if  a  bequest  be  made  to  the  younger  children  of  two  or  more 
persons,  equally  to  be  divided  between  and  amongst  them,  the  division 
will  be  per  capita:  and  it  is  the  same  where  the  gift  is  to  certain  persons 
who  are  named,  and  others,  as  the  children  of  other  persons,  who  are 
only  described ;  indeed,  such  appears  to  be  the  general  rule  in  all  cases 
in  which  children  take  in  their  own  rights,  and  not  by  representation  or 
in  substitution  for  their  parents:  in  the  latter  case  they  take />er  ^/tf]Mf 
as  regards  each  class,  per  capita  as  amongst  the  members  of  each  class 
(e).  Where  a  legacy  was  given  to  be  divided  equally  between  two  per- 
sons named  and  the  children  of  a  third,  Lord  Thurlow  held,  that  the 
distribution  should  be  per  capita  {f).  The  rule  as  to  division  per  capita 
has  been  applied  in  some  instances  upon  which  doubts  have  been  strongly 

(a)  In  Honky  ▼.  Chahmr^  9  Ves.  83,  for  given  in  favor  of  aU.    Jannan  oo  'Wills,  tdL 

this  reason,  and  because  the  legacies  were  ii.  p.  73,  d  ttq. 

expressly  payable  at  21,  the  Master  of  the         {d)  The  terms  of  the  gi A  over,  if  any,  here 

Roils   exchided   all   younger  children   who  as  in  other  cases,  may  be  material  to  help  tba 

were  not  living  at  the  death  of  the  testator ;  construction.    Madisim  v.  jtndremj  cited  2 

the  Master  of  the  Rolls  also  relied  upon  the  Ves.  85 ;  see  the  authorities  oo  this  sobjact, 

words  **  born,  or  to  be  Iwrn,''  being  omitted.  2  Jarman  on  Wills,  97,  d  mo. 
See  on  this  subject,  2  Jarman  on  Wills,  98.  (e)    Weld  v.  Bradbury,  2  Vern.  705 ;  Ovna 

(6)   Elliion  V.  Mrey,  1  Ves.  114.  v.  OdtU,  1  Ball  &  B.  486-7,  and  casea  there 

Ic)  Elliton  Y.  Airey,  1  Ves.   111.     This  cited;  Tbin/m  v.  HaifiM,  12  Simons,  171; 

oese,  fortified  by  numerous  other  authorities,  and  see  Wyth  v.  Blackman^  1  Vea.  186,  202  \ 

was  followed  in  Jiyton  v.  Aytoti^  1  Cox,  328,  tt  v.  tupra^  p.  75. 

by  Lord  Kenyon,  who  said  that  "the  rule  of        (/)  Butkr  v.   Strattim,  3  Bn>.  367.    In 

construction  was  settled  by  that  case  most  BlackUr  v.  Wtbb,  2  P.  W.  385,  the  tesiaiar's 

conveniently  for  all  parties,  and  it  was  this-~  children  and  grandchildren  were  held  to  cake 

that  so  many  of  the  children  as  come  in  csst  per  capUOy  "■  as  if  all  the  grandchildren  had 

before  the  time  when  the  fund  is  dittrilnUabk^  been  named  by  their  respective  names,'^  bat 

shall  be  comprehended  and  no  more."     In  there  one  of  the  testator's  daughters  was  li^ 

Oravea  v.  Boyle,  1  Atk.  510,  Lord  Hardwicke  ing,  so  that  her  children  could  not  represent 

included  all  the  younger  children,  the  lega-  her. 
cies  being  given  in  satisfaction  of  a  bond 
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raised ;  for  instance,  a  gift  to  a  brother  and  the  ehildren  of  a  deceased 
brother,  ¥rho  in  case  there  had  been  no  will  would  have  taken  per 
stirpes^  was  held  to  give  to  each  an  equal  share.  A  bequest  to  the 
younger  children  of  A.  and  to  the  younger  children  of  B.  means  the  same 
exactly  as  a  bequest  to  the  younger  children  of  A.  and  B.,  in  each  case 
they  will  take  per  capita  (a).  But  the  general  rule  must  yield  to  the  in- 
tention directly  expressed  or  to  be  implied  from  the  context,  as  where 
the  income  is  givlen  in  proportion  to  the  number  of  the  families  until  the 
children  attain  21,  they  *in  the  interim  taking  a  proportionate  r^Aooi 
share  as  a  class,  the  corpus  will  be  divided  in  the  same  manner  ^  -^ 
(6).  Where  there  was  a  gift  to  the  three  nieces  of  the  testatrix,  "  to  be 
by  them  divided  equally,  share  and  share  alike,  and  at  their  deaths  to 
go  equally,  share  and  share  alike,  to  their  children,  it  was  held  that  the 
words  "  their  children"  meant  their  respective  children  (c).  But  the 
same  learned  Judge,  unwillingly,  held  that  what  a  testator  gave  by  the 
words  ^^  I  give,  devise  and  bequeath  the  same  unto  the  said  Helen  Stuart 
and  Agnes  Cunningham  and  their  several  children,  to  be  divided  between 
them  in  equal  shares  and  proportions,"  was  given  to  Mrs.  Stuart,  Mrs. 
Cunningham,  Mrs.  Hay  (a  daughter  of  Mrs.  Cunningham,)  and  the  five 
children  of  Mrs.  Stuart,  equally  per  capita  as  tenants  in  common  {d), 

A  direction  that  property  shall  be  divided  between  two  or  more  per- 
sons or  their  children  as  a  person  named  shall  appoint,  gives  to  such 
individual  a  power  of  selection  from  the  whole  as  a  class,  but  if  he  do 
not  exercise  the  discretion  the  court  will  not  exercise  it,  but  give  the 
nvhole  to  the  class,  each  taking  an  equal  proportion  (e),  not  on  the 
ground  that  "or"  is  to  be  construed  **  and,"  but  upon  the  principle  of 
the  general  intention  in  favor  of  the  whole  as  a  class,  as  established  by 
frequent  decisions  {/). 

Where  a  person  entitled  to  a  charge  under  a  trust-term  becomes  the 

{a)  Ladif  Lincoln  t.  PtXkam^  10  Vea.  175.  of  the  construction  that  the  legatees  were  to 

<*  I  cannot,"  said  Lord  Eldon,  "  safely  draw  take  per  capita^  and  which  are  the  material 

an  inference  from  other  parts  of  the  will  (re*  authorities  on  the  point  were  (p.  369),  Oata 

lating  toother  property),  introducing  distinc*  v.  /acfegon,2  Stra.  1172  ;  Bladder  v.  Webb^  2 

lions  teodiog  to  shake  tfaa  aeuied  doctrine;"  P.  W.  383;  Dyer  v.  Dyer,  1  Meriv.  414; 

itiiL  176.  Lady  Lincoln  v.  Pelham,  10  Ves.  167 ;  Jeffery 

(b)  Breit  v.  Bortont  4  Bear.  239 ;  and  see  v.  Honywood,  4  Mad.  398  (see  2  Jarm.  on 
Fhfm  ▼.  Jenkins,  viiL  Jur.  661 ;  1  Ooll  366 ;  Wills,  313)  ;  Dowdmg  v.  Smith,  3  Beav.  54 1 ; 
and  see  Roper  on  Leg.  161.  Crockett  v.  Crockett,  1  Hare,  451,  reversed  on 

(c)  JSrrow  v.  MeU^i,  1  De  G.  &  8.  355 ;  appeal,  v.  tvpra  /  Raikes  v.  Ward,  ibid.  p. 
tbe  Vice-Chancellor  oonsidered  that  this  case  445 ;  Riekabe  v.  Garwood,  8  Beav.  p.  579 ; 
vras  distinguishable  fVom  Maloohn  v.  Martin,  Lenden  v.  Blackmore,  10  Sim.  626 ;  and  Heron 
3  Bro.  50;  Pearce  v.  Edmeadet,  1  Tounge,  p.  y.  Stokee,  2  Dr.  &  W.  89;  1  Conn.  &  Law. 
357;  and  Smith  v.  Streatfield,  1  Meriv.  358.  270;  and  see  Turner  v.  Hudson,  10  Beav. 

(d)  CuHmngham  v.  jAirray,  1  De  O.  &  S.  222 ;  and  see  Tkomae  v.  HoU,  Forrest.  251. 
d70 :  this  part  of  the  deoree  was  not  appealed  The  general  subject  has  been  investigated  by 
Ixom :  there  was  another  point  as  to  a  par-  Mr.  Roper,  p.  157,  $t  s$q.  last  edit. ;  and  by 
tiai  intestacy,  on  which  tbe  Lord  Chancellor,  Mr.  Javman,  On  Wills,  ii.  47  ;  and  see  Matr 
on  appeal,  diffared  from  the  Vice-Chancel-  iimm  v.  Ta/ti^leld,  3  Beav.  p.  131 ;  and  jhm^ 
lor;  see  zii.  Jur.  547.  It  was  oontendad,  on  tirong  v.  Slockkam,  vii.  Jur.  230.  In  each  of 
the  part  of  the  plaintifi'  and  Mrs.  Hay,  that  which  cases  the  olaimants  were  held  to  taka 
the  division  should  be  per  capita,  on  the  au-  per  capita. 

tbority  of  BreU  v.   Horton^  4   Beav.   239 ;  (e)  Penny  v.  Turner,  2  Phillips,  p.  493 ; 

WoodMtodc  V.  ShiUilOy  6  Sim.  416;   Warring-  Longmore  v.  Broom,  7  Ves.  128. 

Urn  y.  Warrington^  2  Hare,  54,  and  other  (/)  Burrough  v.  PhUcox,  5  My.  &  Cr.  92. 
cases  (see  p.  368).    The  cases  cited  in  lavor 
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owner  of  the  mberitance,  the  teraiy  generally  speaking,  in  eqnity,  will 
merge  (a). 

This  may  suffice  to  give  a  general  view  of  the  doctrine  of  the  Couit 
of  Chancery  on  the  important  subject  of  portions,  so  far  as  relates  to 
r*42n  *^^^  nature  of  Portions  and  when  and  how  they  are  to  be  raised, 
*"  J  and  how  and  by  whom  they  arc  to  be  enjoyed.  We  proceed  to 
another  branch  of  this  subject,  so  important  that  it  requires  a  separate 
discussion ;  namely,  the  doctrines  of  the  Court  of  Chancery  in  regard  to 
Double  Portions. 


(a)  See  additioQal  ziote,  No.  7. 


ADDITIONAL  NOTE.— No.  I.— V.  supra,  p.  396. 

Case  of  Paulet  t.  Poulet, — Portion  to  be  paid  at  21,  or  Marriage. 

The  case  of  Potdet  t.  Poulet  (referred  to  in  the  Lex  Prst  264,  268,  mp.  p.  396), 
1  Yem.  204,  321 ;  ^S^.  C,  2  Ventris,  3C6  (which  is  cited  as  a  leading  case  in  King 
Y.  Withers f  For.  122),  was  this:  Lord  Poulet,  hy  settlement,  limited  a  term  to 
trustees  for  raising  of  4000Z.  apiece  for  his  younger  children  for  their  pordons,  to 
be  paid  them  at  their  respective  marriages,  or  ages  of  21,  which  should  first  happen, 
and  for  paying  them  1002.  a  year  for  maintenance  in  the  mean  time ;  and  after  the 
portions  and  maintenance  raised  then  the  residue  of  the  term  was  to  be  in  trust 
for  the  heir.  The  settlor  then  made  a  will  giving  portions  in  similar  terms,  but  pro- 
viding that  they  should  not  be  double ;  though,  in  the  event  of  his  son  having  no 
issue  male,  the  daughters  were  to  have  2000/.  apiece  in  addition.  One  of  the 
daughters  died  when  eight  years  of  age ;  it  was  held,  that  as  this  was  a  charge  on 
real  estate^  her  portion  ought  not  to  be  raised ;  but  if  it  had  been  to  be  nused  out 
of  personal  estate,  it  was  clear  the  daughter's  representative  must  have  had  it  In 
1  \  em.  324,  a  distinction  is  taken  between  a  will  and  a  deed  as  to  a  char^  on  real 
estate.  As  to  the  point  there  decided,  see  Tates  v.  Phettiplace,  2  Yem.  216 ;  &  C^ 
Prec.  Chan.  140,  a  case  of  a  will  affirmed  in  Dom.  Proc,  where  the  Lord  Keeper 
and  Master  of  the  Rolls  would  not  recognise  the  doctrine  of  the  civil  law  on  the 
words  to  be  paid  at  21,  &c.  (v.  sup.  vol.  i.  pp.  542, 582,  vol.  ii.  395) ;  holding  that  the 
intention  was  the  same  as  where  the  gin  was  at  21 ;  but  see  Lord  Rivers  v.  Lord 
Derby,  inf,  next  note.  A  gift  of  personal  estate  at  21  is  so  completely  contingent 
that  it  will  not  be  forfeited  to  the  crown  by  a  conviction  for  felony  before  21 ;  ^oka 
V.  Holdenf  1  Keen,  153. 


ADDITIONAL  NOTE.— No.  II.— V.  supra,  p.  397. 

Vesting  of  Portions, 

'*If,''  says  Lord  Chief  Baron  Gilbert  (Lex  PrsBtoria,  270,  citing  Lord  Rivers  t. 
Lord  Derby,  1  Eq.  Ab.  268,  pi.  7 ;  2  Vem.  74,  affirmed  in  Dom.  Proc.  ib,  74,  Raith- 
by's  note),  "in  a  marriage  settlement  there  be  a  term  to  raise  1002.  apiece  for 
younger  children,  and  there  be  no  time  limited  for  the  payment,  there  it  is  due 
and  payable  to  such  children  as  soon  as  ever  they  are  bom ;  and  therefore,  if  ihey  die 
before  21,  it  shall  go  to  their  executors  or  administrators,  because  if  it  had  been 
raised  immediately,  the  money  would  have  eone  to  their  executors  and  administra- 
tors ;  and  where  it  ought  to  have  been  raised  immediately,  it  is  looked  upon  in  Equitj 
according  to  the  rule  of  the  civil  law  to  be  raised,  for  Qui  Kabet  remedium  ad  rem,  ipsam 
rem  videtur  habere"  The  daughter,  in  Rivers  v.  Lord  Derby,  had  attained  17.  The 
Lord  Chancellor  (Jeffreys)  said  he  would  not  be  bound  by  Poulet  v.  BinUet  (stmra, 
preceding  note),  though  affirmed  in  the  House  of  Lords;  but  the  case  before  nim 
does  not  appear  to  have  interfered  with  that  doctrine. 


Conway  v.  Conway — Ivy  v.  Gilbert.  *422 


♦ADDITIONAL  NOTE.— No.  in.— V.  supra,  p.  402. 

Tme  when  Portion  should  he  raised  by  means  of  Recersionary  Term — Lord  Thurlovfs 

Doctrine. 

Lord  Thorlow  stated  the  rule  thus : — ^Where  a  man  gives  portions  charged  on  a 
term  to  arise  upon  the  death  of  a  party,  it  shows  that  they  are  not  to  be  paid  tiU  aflar 
ike  death  of  that  party,  and  that  thoagh  it  be  upon  attaining  21  or  marriage,  yet  it 
ean  only  be  where  the  term  shall  come  into  existence  (1) :  but  this  doctrine  is  over- 
niled;  see  MicheU  t.  MieheU,  4  Beay.  549. 


ADDITIONAL  NOTE.— No.  IV. 

Portion  to  he  raised  out  of  Bents — Ivy  v.  Gilbert,  v.  supra,  p.  407. 

*'  The  natural  meaning  of  raisins  a  portion  by  rents,  issues,  and  profits,  is  by 
the  yearly  profits ;  but  to  preyent  an  mconvenience,  the  word  [profits]  nas,  in  some 
particular  instances  (Traffordy,  Ashton,  1  P.  W.  418),  been  extended  to  any  profits 
which  the  land  will  yield,  either  by  sale  or  mortgage ;  but  where  there  are  subse- 
quent words  to  explain  and  restrain  it,  as  by  leasing,  I  haye  not  heard  of  any  case 
which  has  said  that  any  other  method  shall  be  made  use  of  for  the  raising  of  it. 
It  is  as  much  the  intent  of  the  settlement  to  confine  the  manner  of  raising  this 
portion  to  leasing,  as  to  secure  any  portion  at  all ;  and  consequently  it  would  be  a 
plain  breach  of  trust  to  raise  it  any  other  waj.  And  at  the  time  of  making  this 
settlement  (which  was  in  1657),  I  do  not  thmk  that  the  word  [profits]  was  ex- 
tended to  si^fy  the  profits  which  might  be  made  of  land  by  sale  or  mortgaj^. 
Hero  is  no  time  appointed  for  the  raising  of  this  portion,  and  therefore  the  portion 
in  this  case  is  due,  when  the  profits  can  raise  it  (and  see  Evelyn  v.  Evelyn,  supra  ;  Mills 
Y.Banks,Z  P.W.8;  Okedeny,  Okeden, supra ;  SmaUy,  Fiw^,6Bro.P.  C;  CHbsony, 
Sogers  J  Amb.  95| ;  and  it  carries  no  interest;  but  when  the  sum  of  1500Z.  is,  or  might 
haye  been,  raisea  by  the  profits,  then  it  becomes  due,  and  the  land  is  discharged,  as 
haying  borne  its  burden." — ^Lord  King,  Ivy  v.  Gilbert,  2  P.  W.  19,  affirmed  in  Dom. 
Proc.,  1  Bro.  P.  C.  468,  reyersing  Lord  Macclesfield's  decree,  Prec.  Gh.  583. 


ADDITIONAL  NOTE.— No.  V.— /S^pra,  p.  408. 

Direction  for  Sale  when  it  Authorizes  a  Mortgage, 

A.  direction  to  sell,  unless  there  be  an  intention  to  conyert  out  and  out  (as  to 
which  see  Haldenby  y.  Spofforih,  1  Beay.  390,  supra),  will  authorize  a  mortgage,  and 

fenerally  speaking,  as  a  mortgage  preseryes  the  estate,  it  is  the  preferable  mode. 
he  following  *i8  an  .abstract  of  the  late  case  of  The  Earl  of  Orford  y.  r»4ooi 
The  Earl  of  Albemarle  (xii.  Jurist,  811),  on  this  point.  Estates  in  Dor-  '-  1 
setshire  were  conyeyed  to  trustees  upon  trust  that  they,  or  the  suryiyor  of  them, 
or  the  heirs  of  the  suryiyor  should,  at  the  request  of  A.  and  B.,  or  the  suryiyor 
of  them,  or,  if  both  should  be  dead,  at  the  discretion  of  the  trustees  or  trustee 
for  the  time  being,  "sell  and  dispose  of  all  and  singular  the  same  heredita- 
ments and  premises,  either  together  or  in  parcels,  and  either  by  public  auction 
or  by  priyate  contract."  The  trustees  were  directed  to  stand  possessed  of  the  pro- 
cee<ls  upon  the  trusts  and  for  the  intents  and  purposes,  &c.,  declared  by  a  deed  of 
eyen  date.  The  deed  of  eyen  date  was  a  settlement  of  certain  estates  in  Norfolk 
in  strict  settlement  upon  A.  and  B.,  and  the  son  of  B.  in  tail  male;  and  the  trusts 

(1)   Comoay  y.  Conway ,  3  Bro.  271;  how*  the  widow,  saying,  ^'One  would  go  as  far  as 

ever,  in  that  case,  he  heJd  that  the  portion  might  be  upon  the  rvit  fiot  to  pren  esiaiet,  but 

appointed  under  a  power  given  to  the  father  still  such  an  intention  can  never  be  raised 

in  that  case,  was  raisable  during  the  life  of  against  exprtas  declaration." 
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thereby  declared  of  the  proceeds  of  the  sale  of  the  Dorsetshire  estates  were  for 
payment  of  certain  sums  of  money,  some  of  which  were  charged  upon  the  Norfolk 
estates.  "  And  as  to  the  residue  (if  any)  of  the  money  which  should  arise  bjsueh 
sale,  remaining  unapplied  for  the  purposes  aforesaid/^  the  same  were  to  be  applied 
in  the  purchase  of  lands  to  be  settled  to  the  same  uses  as  the  Norfolk  estates. 
And  it  was  declared,  that  the  rents,  issues,  and  profits  of  the  Dorsetshire  estates 
until  the  same  should  be  sold,  or  so  much  thereot  as  should  be  remaining  lusc^ 
should  be  paid  and  applied  to  the  same  person,  and  for  the  same  purposes,  as  the 
rents  of  the  lands  to  be  purchased  with  the  residue  of  such  trust  money  should  be 
payable  or  applicable  to,  if  such  purchase  were  actually  made:  It  was  held,  that 
this  trust  for  sale  authorized  a  mortgage  of  the  Dorsetshire  estates  for  a  sum 
cient  to  pay  off  all  the  charges  thrown  upon  those  estates. 


ADDITIONAL  NOTE.— No.  VI.— /Siipra,  p.  412. 

Who  w  a  "  Y(mngtT  CliUd:' 

The  following  is  an  abstract  of  the  late  case  of  Gray  t.  The  Earlof  Limerick^  xiL 
Jur.  817,  referred  to  supra^  p.  412. — By  a  settlement,  15,000/.  were  directed  to  be 
raised  for  the  portions  of  the  child  and  children  of  Uenry  Viscount  Glentworth  by 
Annabella,  his  wife,  not  being  an  eldest  son,  and  besides  an  eldest  or  other  sou  <n 
Uenry  Viscount  Glentworth  by  Annabella,  who,  at  the  death  of  Henry  Viscount 
Glentworth  and  Edmund  Henry  Earl  of  Limerick,  his  father,  should  be  entitled  to 
the  said  estates.  The  portions  were  to  vest  in  sons  at  the  age  of  twenty-one  jeaia 
When  the  settlement  was  executed  Henry  Viscount  Glentworth  had  two  sons,  vis. 
Edmund  Henry  Pery,  and  William  Henry  Tennison  Poir,  his  elder  and  second 
sons.  Henry  Viscount  Glentworth  died  in  the  lifetime  of  the  Earl,  and  Edmnid 
Henry  Pery  became  Viscount  Glentworth,  and  Edmund  Henry  died  also  in  the 
lifetime  of  the  Earl.  The  Earl  then  died,  and  was  succeeded  in  tiie  title  and 
estates  by  William  Henry  Tennison  Pery,  who  became  Earl  of  Limerick. 

Edmund  Henry  Viscount  Glentworth  appointed  executors,  who  claimed  a  share 
of  the  15,000/.,  on  the  ground,  that  although  the  father,  Henry  Viscount  Glent- 
worth, was  eldest  son  at  the  time  of  the  setSement,  yet  he  died  in  the  life  of  the 
Earl,  and  Edmund  Henry  Viscount  Glentworth  had  attained  twenty-one,  but  had 
died  without  succeeding  to  the  title. 

William  Henry  Tennison,  Earl  of  Limerick,  also  claimed  a  share  of  tlie  15,000/L, 
on  the  ground  that  he  had  attained  twenty-one  while  a  younger  son,  and  before 
the  death  of  his  father  and  grandfather :  It  was  held,  that  neither  the  representa- 
r*4241  ^^^^^  ^^  Edmund  ^Henry  Viscount  Glentworth  nor  William  Henry  Ten- 
^  -'  nison.  Earl  of  Limerick,  were  entitled  to  any  share  in  the  15,0062.  As 
to  the  claim  of  the  latter,  the  Vioe-Chancellor  K.  Bruce  in  giving  iudgment,  said, 
**  The  letter,  as  I  conceive,  is  plainly  opposed  to  the  present  Earl's  claima.  He 
became  heir  apparent  of  the  late  Earl,  and  immediately  on  the  late  Earl's  death 
the  tenant  for  life  in  possession  under  the  settlement.  But  the  spirit  is  not,  I  think, 
•  in  this  instance,  so  clear,  especially  as  I  believe  the  present  Earl  attained  his 
majority  in  his  elder  brother's  lifetime.  The  letter  is  within  the  rule,  unless  it  is 
at  variance  with  the  spirit.  Of  such  variance,  I  am  not  thoroughly  persuaded  nor 
convinced.  I  cannot  allow  myself  to  depart  from  the  letter.  Abiding  bj  it,  I 
must  hold,  that  the  present  Lord  Limerick,  as  I  have  said,  is  not  entitled." 


ADDITIONAL  NOTE.— No.  VII. 


Bides  of  Equity  aa  to  Merger  of  Tentts^from  Oilberfs  Lex  Praioriaf  p.  264;  v. 

aupra,  p.  420. 

*'The  rules  touching  Merger  are,  that  if  a  man  has  the  same  interest  and 
absolute  dominion  and  property  in  the  whole  inheritance  as  he  has  in  the  term,  or 
power  for  raising  money  out  of  the  inheritance,  there  it  must  merge,  for  a  man 
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eannot  hare  power  to  raise  money  for  m^  benefit  ont  of  that  whioh  is  mine ;  bnt  if 
there  be  any  difference  between  the  two  interests,  or  any  other  person  intermediate, 
Hien  there  can  be  no  merger.  For  if  there  be  any  merger  in  the  first  case,  it  will 
change  the  intent  of  the  conveyance,  and  in  the  other  case,  there  being  an  inter- 
mediate estate,  there  is  no  merger  at  law,  no  more  then  there  is  in  a  Court  of  Equity 
in  the  case  of  a  trust ;"  and  see  Smith  v.  Frederick,  1  Russ.  174,  209,  et  sea, ;  ap- 
proved by  Lord  Chancellor  Sugden,  in  WalcoU  t.  Blaomfield,  4  Dru.  &  W .  239. 
As  to  merger,  see  the  late  case  of  Law  y.  Urhoin^  zii.  Jur.  1012. 


The  late  case  of  Legh  y.  Legh,  15  Sim.  138,  may  be  referred  to  as  an  additional 
illustration;  p.  410,  note  (e). 


*i  2.— Double  Fariums.— Satisfaction.  [*425] 

The  Court  leans  against  Double  Portions, 
Portion  given  hy  Will  First. 
Lord  Thurlow's  Exposition. 

Bute  as  to  Ordinary  Debt  due  from  Fa^her^  in  Note. 
By  Settlement  First,  then  by  WiU. 

Doctrine  of  Saksf  action  not  to  be  extended  in  such  Cases. 
Graves  v.  Boyle. 
%oious  Difference  where  Settlement  First  and  WiU  afterwards. 

No  marked  Consequence  of  the  Distinction. 
JbqsosUion  by  Lord  Cottenham. 
Doctrine  in  case  of  Stranger. 

^ard  to  be  had  to  the  Oircumstanees — Case  of  one  only  Younger  Child, 
^ot  every  Advancement  within  the  Rule. 
Jonsideration  towards  Heir  and  Devisee, 
rhe  Presumption  is  a  Presumption  of  Law,  notiogotoa  Jury, 
rhe  Satisfaction  may  go  in  Fart  ordy. 
'hctrine  of  Satisfaction  depends  on  Intention, 
flniention  can  be  collected  from  the  Instrument  that  the  first  Provision  is  not  final, 

ChUd  may  take  both. 
There  the  Provisions  are  not  ejusdem  generis,  intention  to  give  both  presumed. 
Bellasis  v.  Uthwatt. 
Mr.  Sanders's  Note,  and  Mr.  Swanston's  Note,  as  to  the  Difference  between  Per- 
formance and  Satisfaction,  referred  to,  in  Note,  et  v.  infra,  436. 
Holmes  v.  Holmes. 
Dav^s  V.  Boucher. 
Effect  ofaftenoardsputting  out  a  Son  Apprentice,  in  Note. 

Bengough  v.  Walker. 
Second  Sift  not  so  Beneficial  in  Er^oyment  as  the  First, 
legacy  of  a  Residue. 

Lord  Glengall  o.  Barnard. 
hstinctian  between  Satisfaction  and  Performance,  et  9.  supra. 
Qoldunid  9.  Goldsmid,  befyre  Sir  T.  Plumer,  in  Note. 
Trimmer  v.  Bayne,  before  Lord  Eldon. 
Hftof  so  much  of  Residue  as  shall  amount  to  a  Certam  8um> 
[ssumption  of  DM  of  Son. 
Effect  of  Material  Dmerencee. 
W^  of  Slight  Dijerences. 

In  the  First,  Provision  absolute;  in  the  second,  settled  on  ChUd  and  hsutm 
"Weall  V.  Rice. 
Booker  v,  Allen. 

Wharton  v.  Lord  Durham,  in  the  House  of  Lords. 
\jrtion  adeemed  not  set  up  by  mere  Reptiblication  of  W%U. 

Presumption  may  be  reMted  by  Extrinsic  Evidence.  [^426] 

Debeze  v.  Mium. 


426  DofMe  Portions. 

When  Evidence  ie  admitted  on  one  Side  U  mnut  be  admitted  on  the  other. 

Evidence  of  Declaraiione, 

Those  before  and  eubeequmi  admitted^  et  v.  supra,  p,  246. 
The  Law  eetUed  eu  to  Admission  ofParoL  Evidence  in  some  cases. 
Admitted,  where. 
Legacy  first,  and  then  Advancement  of  Money  without  anything  more. 
Legacy  given  to  Daughter  who  wcu  Indebted  to  the  TestoUor,  m  Note. 
Admitted  even  where  there  is  a  Writing  in  which  no  Ea^press  orhnpUed  Intention 

is  to  be  found. 
Evidence  admitted  in  case  of  I^rovision  by  Hushand  for  FPt/e,  to  ea^plotn  A3r 

vancement. 
Refused  to  show  Gift  by  WUl  to  Wife  was  Satisfaction  of  DM. 
Fowler  v.  Fowler,  in  Note. 
Not  admitted. 

Where  Evidence  would  contradict  Erpress  Intent. 
Qeneral  Rule  as  to  Admission  of  Parol  JEvidence  in  Legatory  Matters. 
Not  admitted  where  Rule  of  Construction  supports  Apparent  Intent. 
But  admitted  in  all  cases  where  Rule  of  Construction  raises  a  presumption  against 

Apparent  Intent. 
Even  it  seems  where  same  Legacy  given  in  one  Instrument. 
Rule  that  Will  shall  not  be  construed  by  matter  dehors. 
In  Goote  v.  Boyd,  Evidence  admitted  by  Lord  Thurlow  in  case  of  two  Legacies 

by  separate  Instruments. 
Lord  AlvanUy^s  and  Sir  E.  Sugden's  Strictures  on  this  Case. 

Shodal  V.  Jekyl,  before  Lord  Hardwkke,  also  otjeetionable,  in  Note. 
Difference  bdween  the  Caees  last  observed  upon,  and  those  in  which  I^resumpHon  arises 

against  Double  Portions  on  Distinct  Acts — WiU  and  Settlement. 
Rather  a  Presumption  of  Evidence  than  of  Law. 
Primary  Presumption  may  be  met  by  Evidence  of  Intention, 
Further  Presumption  arises  where  there  is  a  »ibstantial  Difference  in  the  two  Prth 

visions  which  repels  or  extinguishes  the  Primary  One. 
Question  whether  Extrinsic  Evidence  can  be  admitted  in  such  oases. 
Cases  bearing  by  Analogy, 

Bigglestone  t.  Grubb. 
Evidence  received  to  explain  the  Nature  of  the  Subsequent  Advance. 
Chapman  v,  Vernon, 
Hartopp  V,  Hartopp. 

Not  strictly  Competent  in  the  First  Instance. 
But  Competent  to  show  from  whom  Consideration  moved. 
Effect  of  this  Case. 
Cases  applying  directly, 

Weall  V,  BAcQ— Settlement  first — Sir  J,  Leach. 

The  Differences  in  that  Case  held  not  to  be  substantial. 
Qeneral  nvle  of  Sir  J,  Leach. 
Effect  of  his  Dictum  in  thai  Case. 
Booker  v,  Allen — WiU  first. 
Lloyd  V,  Harvev — WHt first. 
r*427]  *  Dictum  in  Lloji  v.  Harvey,  and  Sir  E,  Sugden's  Strictures  on  it. 

HaU  V,  Hill. 
Evidence  r^ected,  by  Sir  E.  Sugden,  where  Differences  held  to  be  Material. 
Wallace  r.  Pomfret,  before  Lord  Eldon. 

Evidence  received  against  Construction  and  I^'esumption  of  Law — Contrary 
to  Fowler  v.  Fowler,  3  P,  W. 
Effect  of  this  Case. 
The  Question  stated,  and  Reasons  in  support  of  Sir  J,  Leach's  Rule. 
Effect  of  the  Presumption  may  be  to  destroy  Contingent  Gift  over. 

Twining  v.  Powell. 
EUction. 

Additional  Notes. 

No,  I,  Judgment  of  Lord  Cottenham  in  Lady  E.  Thynne  v.  Earl  of  QlengtO, 

August,  1848,  in  the  House  of  Lords. 
No.  II,  Statute  for  Extinction  of  Satisfied  Tgrms — Remarks  upon. 
No.  III.  Satisfaction  of  Fathers  Obligation  by  Subsequent  Settiement^ 


Double  Portions — Leaning  of  Court  against,  427 

It  frequently  happens,  that  after  a  parent  or  a  person  standing  in  loco 
parentis  has  made  a  provision  for  a  child  by  his  Tvill,  the  marriage  of  the 
child  or  an  opportunity  for  his  advancement  in  life,  causes  the  parent  to 
make  a  provision  for  the  same  child  during  his  life ;  or  the  converse  may 
take  place ;  the  parent,  on  the  marriage  of  the  child  or  on  some  other 
occasion,  may  engage  to  make  a  certain  provision  for  his  child,  and  after- 
wards by  his  will  give  to  the  child  a  legacy  or  provision  without  reference 
to  his  previous  engagement;  thus  in  each  case  making,  in  terms,  a  double 
provision  for  the  same  child.  The  Court  of  Chancery,  in  legal  phrase, 
leans  strongly  against  double  portions,  so  that  generally  the  second  pro- 
vision in  the  former  case  is  treated  as  an  ademption  of  the  first,  in  the 
second  as  a  satisfaction,  unless  an  intention  to  the  contrary  is  shown. 

This  leaning  of  the  court  appears  partly  to  have  had  its  origin,  with 
other  doctrines,  from  the  favor  which  was,  in  early  times,  in  this  court 
as  well  as  in  the  courts  of  law,  shown  to  the  heir;  portions  being  in 
those  days  usually  charged  on  the  lands,  double  portions  would  have 
brought  a  greater  burthen  upon  the  head  of  the  family  (a).  This  doc- 
trine had  the  additional  recommendation — which,  with  our  early  Chan- 
cellors, would  have  great  weight — that  it  was  in  a  great  degree  in  con- 
formity with  the  doctrines  of  the  Roman  Law.  It  is  the  general  nature 
and  the  application  of  the  doctrines  in  regard  to  double  portions,  which 
were  adverted  to  in  the  former  volume  (6),  that  we  are  now  to  consider. 

The  doctrine  of  the  Court  of  Chancery  on  this  subject  was  expounded 
*by  Lord  Thurlow,  after  Lord  Hardwicke  and  others  of  his  pre-  r»4ooi 
decessors  (c),  who  were  desirous  of  founding  the  doctrine  on  rea-  *■  -■ 
sonable  principles  independently  of  mere  authority,  as  follows:  As  regards 
an  advancement  following  a  gift  by  will,  a  legacy  by  a  father,  or  person 
standing  in  loco  parentis  to  a  child  ((/),  is  considered  as  a  portion ;  it 

(a)  Lord  Hardw.  2  Atk.  518 ;  Ambl.  326 ;  man  law,  as  to  ademption,  and  the  admission 

Btami  v.  JBeckford^  1  Yes.  520.  of  evidence  of  intention,  are  stated,  and  the 

(5)  Vol.  i.  p.  568.  differences  and  agreements  in  the  rules  of  the 

(c)  Lord  Thurlow  seems  to  have  thought,  Roman  law,  and  those  which  prevail  in  the 

bat  without  looking  into  it  very  closely,  that  Court  of  Chancery,  are  noticed :  but  favor  to 

this  doctrine  was  adopted  from  the  Roman  the  heir  on  this,  as  on  other  occasions,  as  has 

law  (see  1  Bro.  427),  and  that  it  was  not  in  already  been  observed,  appears  to  have  had 

accoidance  with  the  genius  of  the  law  of  a  material   influence  on   the  minds  of  the 

England,  and  he  did  not  approve  of  it  (1  Yes.  early  Chancellors.    A  similar  doctrine  pre- 

J.  109).    The  principle    may  no  doubt  be  vails,  as  already  noticed  (vol.  i.  p.  570),  in 

iband  in  the  Roman  law,  a  circumstance  that,  regard  to  Debts,  namely,  that,  generally,  a  le* 

as  has  been  remarked  in  the  former  volume,  gacy  by  a  debtor  is  presumed  to  be  a  satisfac- 

irould  fkvoT  its  introduction  in  the  view  of  tion  of  a  debt  equal  to  or  less  in  amount  than 

our  early  Chancellors.    Mr.  Justice  Story  has  the  legacy ;  though  this  rule  also  has  been 

adverted  to  this  subject:  he  remarks  (§  1 108),  disapproved  (v.  int.  al.  Chancy^t  case,  1  P.  W. 

**  that  the  doctrine  of  Satisfaction,  and  also  of  -408-10,  where  the  early  cases  are  collected) ; 

the  Performance  of  Covenants  by  bequests  in  Clark  v.  Sewell^  3  Atk.  97  ;  Mathewt  v.  Ma- 

wills,  was  well  known  to  the  Roman  law,  thewi^  2  Yes.  635 ;  HinckcHffe  v.  Hinchcliffe,  3 

and  that  it  was  probably  derived  from  that  Yes.   527;   Stocken  v.  Slodceny  4  Sim.   152. 

source,  with  some  variations,  into  our  system  Where  an  ordinary  debt  is  due  by  a  parent 

of  jorisprudence;"  instancing  the  case  (Dig.  to  a  child  the  same  rules  apply  as  between 

sxx.  1.  I.  84,  §  6)  of  a  portion  satisfied  by  a  strangers :    Tohon  v.  Collint^  4  Yes.  491.     Y. 

subsequent  legacy  of  equal  amount,  and  that  infra,  add.  note,  No.  1 ;  and  Phnkdt  v.  Lewis, 

Paiol  Evidence  of  an  intention  to  satisfy  the  3  Hare,  323-4. 

portion  was  held  to  be  admissible  (Dig.  xzz.  (d)  Y.  tupruj  and  2  Atk.  518 :  every  other 

1.  /.  123):  and  see  §  1114,  n.  (2).    The  person,  even  a  grandfather,  a  brother,  or  a 

above   remarks  of  Lord  Thurlow  are  also  sister,  is  out  of  the  rule, 
there  observed  upon,  and  the  rules  of  the  Ro- 
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therefore  carries  with  it  these  qualities,  that  it  is  a  deliberate  distribution 
amongst  bis  children  of  such  portions  as  he  thinks  fit :  crediting  him  far 
that  deliberation,  if  be  advances  in  his  life  that  sum  which  he  had  ad- 
judged  to  be  the  due  and  proper  portion  for  that  child ;  the  presumptioa 
of  law  is  that  he  has  satisfied  that  intent,  and  consequently  that  it  is  do 
longer  a  ground  for  any  further  demand ;  and  the  law  intends  that  eve^ 
testator  knows  that  such  is  the  law,  as  it  intends  every  man  to  know  ite 
rules  (a). 

The  same  presumption  arises  upon  a  gift  by  will  subsequent  to  a  pio- 
vision  by  settlement ;  but  in  Graves  v.  Boyky  Lord  Hardwicke  saidthtf 
cases  of  satisfaction  of  portions  secured  to  a  child  by  subsequent  gift  bj 
will  ought  not  to  be  extended  further  than  they  had  gone  (b) ;  and  Lord 
Thurlow  observed,  that  Lord  Cowper  and  Lord  Haidwicke  had  turned 
the  stream  of  the  decisions  in  regard  to  satisfaction,  and  had  fixed  the 
law  (c).  There  is  indeed  an  obvious  difference  in  the  case  of  an  ademp- 
r*4291  ^'^^  ^^  ^  legacy  by  a  subsequent  advancement,  and  of  *a  legacy 
■-  -'  given  after  an  advancement,  for  a  legacy  of  itself  imports  bountj 
to  the  legatee  {d)\  and  if  the  testator  takes  no  notice  of  the  settlement, 
the  presumption  can  hardly  be  considered  so  strong  as  where  he  does 
not  advert  to  his  will  in  a  subsequent  settlement,  which  he  could  haidly 
be  expected  to  do  even  if  the  will  were  present  to  his  mind ;  but  no  veiy 
marked  consequences  of  this  distinction  as  regards  portions  are  to  be 
found  in  the  latter  authorities  (e),  indeed  the  rule  was  established  as  to 
cases  where  the  will  followed  the  settlement  befi>re  it  was  settled  as  to 
the  converse  {f). 

Lord  £ldon  has  characterized  this  as  a  sort  of  artificial  rule,  in  the 
application  of  which  legitimate  children  have  been  very  harshly  treated, 
upon  an  artificial  notion  that  the  father  is  paying  to  them  a  debt  of  na- 
ture; for  natural  children  being  in  the  light  of  strangers,  in  case  double 
provisions  by  will  and  by  advancement  are  made  in  their  favor,  neither 
the  reason  of  the  rule  nor  the  rule  itself  applies,  but  the  legacy  is  con- 
sidered to  proceed  from  mere  bounty,  and  therefore  has  its  effect  whether 
it  precede  or  follow  the  advancement  {g). 

This  doctrine  has,  in  later  times,  been  the  subject  of  much  discas- 

(a)  Lord  ThurloWf  ElHion  ▼.  Cookmmt  1  on  this  Lord  Alvanley  observed,  in  HmduS/* 

Yes.  Jnn.  107-10;  Lord  Hardwicke,  to  same  t.  JRnekcUffe^  "  I  wish  this  case  lo  be  oodo- 

effect,  Shudal  ▼.  /efey/2,  2  Atk.  517 ;  Watmm  v.  dered  as  different  from  the  cases  of  a  viU 

Lord  Lifuoln^  Ambl.  326.  and  a  subsequent  advancemeni.    The  cssn 

(6)  Gravn  v.  Boyle,  1  Atk.  509.    The  Lord  before  Lord  Thurlow  were  of  the  latter  kind. 

Chancellor,  in  Cuthbtrt  v.  Peacodc,  2  Vern.  I  take  the  rule  never  to  have  been  departed 

593,  had  said  the  same  of  satisfaction  of  debts  from,  that  primA  facie  a  portion  to  a  child,  faf 

by  legacies.  the  will  of  the  parent,  if  there  is  any  priv 

(c)  Powtl  V.  Ckaver,  2  Bro.  516.  provision,  is  a  satisfaction,  unless  it  is  shown 

{a)  Lord  Thurlow,  Pouxl  v.  Cltavtr,  2  Bro.  clearly  tliat  it  is  not  so  intended,''  Hmdn^i 

517;  Ctorib  V.  &««£, 3  Atk.  97 ;  EaAwood^,  v.  HindicUfft,  3  Yes.  527-9;  and  his  Lord- 

Vvnkt,  2  P.  W.  616.  ship  notices  (p.  527)  that  Lord  Thurlow  b«i 

(e)  It  is,  however,  to  be  observed  that  Sir  intimated  a  doubt,  in   Wanrtn  v.    Warrm  [\ 

K.  Sugden's  rule  for  the  exclusion  of  parol  Bro.  308),  whether  the  rule  was  estahlisiifd 

evidence,  as  I  understand  it,  only  extends  to  where  the  will  was  first,  and  the  provisiflo 

where  the  will  is  last ;  v.  infra,  p.  449,  note ;  by  settlement  afterwards,  but  in  'subseqoflBt 

and  see  the  next  note.  determinations  he  hail  said  it  was  too  laie  to 

(/)  Lord  Thurlow  seems  to  have  made  a  question  the  rule,  though  it  bad  been  canisd 

distinction  between  oases  where  the  will  was  too  far;  ibid.  p.  526. 
first  and  where  the  settlement  was  first.  Up-        (g)  See  JEz  por/e  Pye,  18  Yes.  151. 
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sioD,  the  more  so  perhaps  from  Lord  Thurlow,  as  well  as  other  judges, 
having  expressed  some  dissatisfaction  at  its  adoption  (a).  In  our  time, 
Lord  Cottenham,  who  has  not  unfrequently  had  to  consider  it,  has  thus 
laid  down  the  niie:  *^A11  the  decisions,"  says  his  lordship,  *'upon  ques- 
tions of  double  portions  depend  upon  the  declared  or  presumed  intention 
of  the  donor.  The  presumption  of  equity  is  against  double  portions  (6), 
because  it  is  not  thought  probable,  when  the  object  appears  to  be  to 
make  a  provision,  and  that  object  has  been  effected  by  one  instrument, 
that  the  repetition  of  it  in  the  second  should  be  intended  as  an  addition 
to  the  first ;  the  second  provision,  *therefore,  is  presumed  to  be  r«4qA-i 
intended  as  a  substitution  for,  and  not  an  addition  to,  that  first  ^  ^ 
given;  but,  when  the  gift  is  mere  bounty,  there  is  no  ground  for  raising 
any  presumption  of  intention  as  to  its  amount,  although  such  amount  be 
comprised  in  two  or  more  gifts"  (c),  ^^  and  although  in  some  instances 
the  presumption  may  defeat  the  intention  of  the  donor,  in  most  cases  it 
is  calculated  to  effect  it"  {d). 

Where  it  is  provided  in  a  settlement,  as  is  frequently  the  case,  that  if 
any  advancement  be  made  by  the  parent  on  marriage  or  otherwise  to  the 
child  in  bis  lifetime^  such  advancement  shall  be  deemed,  according  to 
its  amount,  in  part  or  in  whole  of  the  portion  provided  by  the  settlement 
unless  the  contrary  appear  in  writing,  it  has  been  settled  by  decision 
that  a  legacy  given  to  the  child  by  the  toiil  of  the  parent  shall  be  con- 
sidered as  a  satisfaction  pro  tanto  or  in  full,  according  to  the  amount: 
and  it  seems  that  in  such  case  a  residue  equally  as  a  particular  legacy 
will  be  held  to.  be  a  satisfaction  («).  The  will,  being  silent  in  that  re- 
spect, is  not,  per  m,  equivalent  to  a  declaration  that  a  legacy  shall  not 
be  towards  such  satisfaction  (/).  But  a  share  which  the  child  takes  on 
the  intestacy  of  the  parent  is  not  held  to  be  a  satisfaction,  for  the  share 
does  not  go  to  the  child  by  any  act  that  has  been  done  by  the  parent  in 
his  lifetime  {g), 

(a)  y.  mqnu^  and  wt.  aHa,  2  Bro.  517;  Boonu  v.  Roome^  3  Atk.  183,  to  same  effect). 

Pouxl  Y.  Cleaver.  So  that  in  the  case  of  a  stranger  the  onus  is 

(6)   V.  ntpra ;  and  see  the  judfrment   of  upon  those  who  contend  that  the  two  provi- 

l^e-CtiancellOT  Wigram,  Smtu  v.  Lowther,  2  sions  are  to  be  considered  bat  as  one ;  see 

Bare,  433 ;  and,  as  to  satisfaction,  3  Hare,  324.  also   Wetherby  t.  Dixon^  6.  Coop.  Rep.  279  ; 

(c)  Y.tupra,  **' I  have  gone  through  all  the  and  Sir  J.  Wigram's  observations,  Suiue  v. 
cases,"  said  Lord  Thurlow,  "and  it  appears  Lowther^  2  Hare,  434>5. 
to  be  the  result  of  them,  that  where  a  Stran-  (rf)  Pym  v.  Lockytr,  6  My.  &  Cr.  34-5-8; 
ger  gives  a  legacy  by  will,  and  afterwards  Sir  J.  Leach,  in  WeaU  v.  iZtrr,  2  Russ.  &  M. 
gives  a  sum,  without  any  evidence  that  it  is  267,  also  expressed  his  approbation  of  the 
intended  for  the  same  purpose,  it  is  not  taken  rule  as  founded  on  the  intention, 
as  a  SBtisfeustion ;  to  make  it  go,  it  must  ap-  (e)  Lord  Eldon,  LuJct  v.  i>aJbe,  10  Yes. 
pear,at  the  timeof  the  gift,  to  be  meant  as  an  477,  489-90,a  very  peculiar  case ;  Otuhw  v. 
ademption  of  the  legacy;"  Panel  v.  Cleaver^  MicheU,  18  Yes.  494,  Sir  W.  Grant,  who 
2  Bio.  517.  And  in  another  case  Lord  considered  that  the  question  was  first  settled 
Tburtow  said,  "  Where  the  question  arises  by  Leake  v.  Leake :  the  oases  are  collected  in 
upon  two  provisions  for  a  stranger,  the  only  the  arguments  and  judgment;  they  are  ex- 
ground  on  which  a  decree  can  be  made  is  amined,  Roper  on  Leg.  95,  104;  and  see 
that  the  intent  of  the  testator,  collected  on  Golding  v.  HanerfUHd,  13  Pri.  593;  Fazakerly 
fiiir  grounds''  (and  as  it  is  presumed  from  v.  GUlibrand,  6  Sim.  594,  602,  a  case  of  mo- 
the  instruments  themselves),  "  was  that  the  ney  directed  to  be  raised  out  of  real  estate, 
party  should  not  have  both,"  Jeaeock  v.  Fal-  (f)  Golding  v.  Haverfteld,  13  Price,  593; 
AciMT,  1  Bnx  296;  as  where  a  legacy  is  given  1  M'Clell.  345;  ety.  PapilUm  v.  PapUion^  11 
in  a  will  for  a  particular  purpose,  and  another  Sim.  642. 

bounty  is  afterwards  given  tor  the  same  pur-  (g)  See  the  cases  in  the  preceding  notes; 

pcse  (Debeze  v.  Jlfoafi,  2  Bro.  521 ;  and  see  and  Tvnsden  v.  Twisden,  9  Yes.  423,  427. 
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It  is  to  be  remarked  that  in  these  cases,  as  in  those  relating  to  the 
raising  of  portions  of  younger  children  (a),  Lord  Hardwicke  considered 
that  the  court  might  take  into  consideration  the  circumstances  of  the 
case.  As,  for  instance,  where  there  is  an  eldest  son  (6)  and  more 
r*4^1 1  '^^^'^^^r^^*  ^^^  ^c  demand  is  made  of  such  double  portions  to  his 
I-  -■  prejudice,  there  the  court,  said  Lord  Hardwicke,  inclines  in 
favor  of  satisfaction ;  but  it  is  otherwise  where  there  is  an  only  younger 
child,  and  no  intention  is  expressed  by  the  father  (c).  Lord  Thurlow 
also  appears  to  have  considered  that  some  difference  in  constructioB 
might  take  place  where  it  was  not  an  eldest  son  who  was  to  be  bur- 
thened ;  where,  said  he,  portions  are  charged  on  an  estate  which  will  go 
to  the  eldest  son^  additional  portions  on  condition  shall  be  like  laws  made 
after  others,  and  repeal  the  former  (d) ;  but  Lord  Loughborough  and  Lord 
Alvanley  considered  that  the  general  representative  in  respect  of  land  or 
money,  upon  whom  the  burthen  of  the  portions  would  fall,  was  entitled 
to  the  same  consideration  as  the  heir  (e). 

It  does  not  follow  that  every  sum  of  money  which  a  parent  may  give 
in  his  lifetime  is  to  be  considered  as  a  portion.  The  court  has  never 
added  up  small  sums  in  order  to  show  that  if  the  child  claims  those  sums 
as  well  as  the  larger  provision  made  for  him  by  the  parent  he  would  be 
taking  a  double  portion  {/);  and  parol  evidence  of  the  circumstances 
under  which  the  advances  were  made  may,  as  will  hereafter  be  more 
particularly  mentioned,  be  let  in:  if  the  second  gift  is  accompanied  by 
an  instrument  in  which  it  is  described  as  a  portion  or  provision  or  by 
any  similar  word,  there  it  will  be  taken  as  a  portion  so  as  to  found  the 
presumption  (g).  This  presumption  is  a  presumption  of  law — a  pre- 
sumption which  the  law  makes  upon  the  general  facts;  therefore  it  is 
not  to  be  sent  to  a  jury,  as  was  for  a  time  contended  (A):  but,  as  we 
shall  see,  it  is  not  so  unbending  as  is  the  presumption  arising  from  a 
nde  of  law  or  of  construction. 

This  presumption  may  be  applied  so  that  the  portion  shall  be  treated 
r*4.^2l  *^^  satisfied  in  part  only.  If,  said  Lord  Eldon,  a  portion  is  given 
^         -I  to  a  child  by  will,  or  a  gift  is  so  constituted  as  to  acknowledge 

(a)  y.  tKpro,  itU,  aL  p.  398.  where  found  in  a  giA  by  a  parent  or  peraoa 

(6)  So,  as  will  be  remembered^  defects  in  in  loco  paretUis,  ibid.  435. 

the  execution  of  powers  would  not  be  aided,         (h)    See  Ellison  v.  Cookaon,  I  Yes.  J.  103; 

nor  would  surrenders  of  copyholds  have  been  188.     Lord  Eldon,  when  AttoraeyoGeseial, 

supplied  to  the  disherison  of  the  heir  at  law ;  in  arguing  Powel  v.  C^eoorr,  2  Bro^  51-1,  said, 

Ptke  V.  Wkiie,  3  Bro.  28G  *,  JRodgert  v.  Marthallf  "  I  am  content  to  agree  that  die  rule  of  n- 

17  Yes.  294  ;  Carter  v.  Carter^  Mosely,  365.  tislaction,  as  between  parent  and  cbild«  is  a 

(c)  BeUan$  v.  Utkwatt^  1  Atk.  427.  rule  of  evidence  and  tat  a  rvkoflawS^  Lord 

{d)  Lord  Thurlow,  Jeacock  v.  FaUcenery  1  Thurlow,  in  the  same  case,  said,  ^  With  re- 

Bro.  296.  spect  to  the  question  of  ademption,  the  case 

(e)  Hinchclifft  v.  IRneheHffe^  3  Yes.  529;  of  parent  and   child   is  a   presumption   of 

a  devisee  is  put  upon  the  same  footing  as  the  evidenct  only,  not  a  presumption  of  law  ;■'  ibid. 

heir  in  Jenningt  v.  Lookt,  2  P,  Wms.  p.  276,  516.     But  in  EUiaon  v.   Cookmm,  3  Bro.  63, 

so  the  hitra  fadut  is  equally  as  the  harea  Lord  Thurlow  said,  it  was  a  presumptioo  of 

nat%u  entitled  to  have  the  general  personal  law,  and  he  added,  "  I  say  a  presumption  of 

estate  applied  in  exoneration  of  the  real  es-  law,  becauta  it  is  put  that  it  is  proper  to  go  lo 

tate,  Gower  v.  Mead^  Free.  Chan.  2 ;  even  a  a  jury,- but  that  would  be  to  send  to  a  jury  a 

devisee  of  a  part  of  the  estate  only.  Gallon  v.  presumption  of  law  ;"  at  the  same  tinae  he 

Hancock,  2  Atk.  436 :  et  v.  wpra,  said,  "  It  is  a  presumption  capable  of  being 

(/)  Vice-ChRncellor  Wigram,  2  Hare,  434.  rebutted  by  evidence :  the  evidenct  in  ibis  case 

(g)  Ibid,'f  but  there  is  no  technical  sense  may  be  drawn  from  the  language  of  both 

attributable  to  the  word   ^  provision,"  unless  gifts,"  Sec. 
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the  legal  relation,  and  afterwards  an  advancement  is  made  on  marriage, 
thai  is  primd  Jacie  an  ademption  of  the  whole  or  pro  tanio.  His  lord- 
ship, however,  proceeded  to  say  that  *^  in  some  cases  it  has  gone  the 
length  consistent  with  principle, — but  showing  the  fallacy  of  much  of 
the  reasoning — that  the  portion,  though  much  less  in  amount  than  the 
legacy,  has  been  held  a  satisfaction  in  some  instances  (a) ;  upon  this 
ground,  that  the  father,  owing  what  is  called  a  debt  of  nature,  is  the 
judge  of  that  provision  by  which  he  means  to  satisfy  it;  and  though  at 
the  time  of  making  the  will  he  thought  he  could  not  discharge  that  debt 
with  less  than  10,0007.,  yet  on  a  change  of  his  circumstances,  and  of 
his  sentiments  upon  that  moral  obligation,  it  may  be  satisfied  by  the 
advance  of  a  portion  of  5000^'  (b). 

On  this  latter  dictum  of  Lord  Eldon,  Mr.  Roper  (c)  had  stated  the 
rule  to  be  that  an  advance  by  a  father  to  his  child,  though  less  than  the 
legacy  given  by  his  will,  would  be  a  complete  ademption  of  the  legacy  {d). 
In  a  late  case,  Lord  Cottenham  examined  this  doctrine,  and  he  came 
to  the  conclusion  that  there  was  not  sufficient  authority  to  support  the 
supposed  rule,  and  that  on  the  contrary  the  weight  of  authority  was  de- 
cidedly against  it ;  and  as  it  could  not  be  supported  on  authority,  and 
was  in  its  operation  generally  destructive  of  the  provisions  which  parents 
have  intended  for  their  children,  his  lordship  declined  to  adopt  or  to 
follow  it,  and  therefore  declared  in  the  case  before  him  that  the  advance- 
ments were  to  be  taken  as  ademptions  pro  tanto  only  of  the  legacies 
before  given  (e) ;  and  the  law  on  this  point  may  now  be  considered  as 
settled. 

As  the  doctrine  of  satisfaction  depends,  as  we  have  seen,  on  the  inten- 
tion, and  that  intention  is  to  be  collected,  if  possible,  by  the  ordinary 
rules  applicable  to  construction  and  evidence,  from  the  instruments; 
the  vigilance  of  the  judges  has  naturally  been  directed  in  the  first  place 
to  the  consideration  of  the  instruments  themselves,  in  order  to  see  whe- 
ther they  afibrd  any  indication  of  an  intention  one  way  or  the  other.  If 
the  portions  are  consistent,  and  if  neither  of  them  can  on  the  face  of 
*the  instrument  be  considered  as  the  ultimate  provision  intended  r^^oo-i 
by  the  testator  to  be  made  for  his  child,  the  presumption  will  not  *■  ^ 
arise,  and  the  child  may  take  both  {f)>  it  is  the  same  if  a  distinct  view 
or  purpose  for  giving  the  second  provision  be  pointed  out  {g). 

It  has  always  been  considered  of  material  importance  in  reference  to 
the  intention,  particularly  by  those  judges  who  have  disapproved  of  the 
rule,  to  examine  whether  the  portion  subsequently  given  is  of  the  Same 
Nature  as  the  portion  originally  given  ;  for  if  of  a  different  nature,  or,  in 

(a)  Referring  probably  to  Lord  Hard  wickers  {d)  It  had  been  held  that  a  legacy  might 

dictum  in  Shudalt  v. /e^y/2, 2  Atk.  518  (though  go  in  part  zatisf action  of  a  pranout  portion; 

bis  lordship,  in  a  preceding  passage  in  the  see  Warrtn  v.  Warren,  I  Bro.  305 ;  1   Cox, 

same  page,  adverts  to  a  satisfaction  tn /7aW),  Rep.  41-2;  Fonbl.  326. 

and  to  Hartop  v.  Whitniore,  1  P.W.  681 ;  but  (e)  Pym  v.  Lodeyer,  8  My.&  Cr.  55. 

tlie  report  does  not  accurately  state  the  facts  (/)  See  Hanbury  v.  Hanbury^  2  Bro.  352, 

(see  Cox's  note);  and  to  Clarke  v.  Burgotne,  533:  in  that  case,  Lord  Thurlow  decided  that 

1  I>ick.  354;  but  that  case  is  misreported;  the  provision^}  were  cumulative  on  this  prin- 

ece  5  My.  &  Cr.  41.  ciple ;  and  see  Baugh  v.  Read^  ubi  infra. 

(6)  Ex  parte  Pye,  18  Ves.  148,  151 ;  and  (g)  Baugh  v.  Read,  I  Ves.  J.  357;  stated  in 

Bce  1  Ball  &  B.  304.  Lord  Brougham's  judgment,  Wharton  v.  Lord 

(e)  On  Legacies,  p.  318 ;  see  p.  366,  last  Durham^  3  My.  &  E.  479. 
edition. 
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legal  phrase,  not  ejtisdem  generis^  it  has  been  presumed  that  the  subse- 
quent gift  could  not  have  been  intended  as  a  substitution  for  the  first, 
unless  there  should  be  an  express  declaration  or  a  clear  inference  from 
other  parts  of  the  instrument,  and  more  particularly  in  cases  of  Satisfac- 
tion, that  such  was  the  intention  of  the  donor. 

^'  When  a  bequest,"  said  Liord  Hardwicke,  in  a  case  as  to  a  portion, 
"  is  to  be  taken  to  be  by  way  of  satisfaction  for  money  before  due,  Ae 
thing  given  in  satisfaction  must  be  of  the  same  nature,  and  attended 
with  the  same  certainty  (a),  as  the  thing  in  lieu  of  which  it  is  given ; 
land  is  not  to  be  taken  in  satisfaction  for  money,  nor  money  for  land  ;" 
and  in  the  case  before  him  (which  was  the  case  of  an  only  child),  his 
lordship  held  that  a  legacy  of  10,000/.,  payable  on  the  contingency  of 
the  child  attaining  18,  was  not,  especially  as  it  was  the  case  of  an  only 
child,  to  be  considered  as  a  satisfaction  for  the  portion  absolutely  vested, 
which  was  an  absolute  interest  in  300/.  per  annum  Exchequer  Annui- 
ties (6).  So  in  Holmes  v.  Holmes^  a  bequest  by  way  of  portion  of 
r*4^1  *^^^^-  ^^^  considered  (c)  not  to  be  adeemed  by  an  advancement 
^  -I  by  way  of  gift  by  a  trader  of  half  of  a  stock  of  jewellery  made  on 
the  occasion  of  the  parent  subsequently  taking  his  son  into  partnership(<f); 


(a)  And  see  Barret  v.  Beckford^  1  Yes.  52 1 ;  cases  where  a  contingent  legacy  bas 

MoMtert  V.  Masteri^  1  P.  W.  4.^3-4 ;  Cron^ion  held  not  to  satisfy  an  absolute  ponioo :  he 

Y.  Saltj  2  P.  W.  555.  also  refers  to  the  cases  on  the  then  doubtful 

(6)  BeUamv.  Vthwatt^  1  Atk.  426;  Ckap-  question,  whether  a  residue  was  a  satisfacbon. 
Im  V.  CkapHn^  3  P.  W.  247;  Bengough  v.  The  cases  applicable  to  the  second  descrip- 
Walker^  15  Ves.  512.  In  Foresight  v.  Grant  tion  of  double  provisions  are  next  collected. 
(1  Yes.  J.  298),  a  testator  gave  a  bond  to  Mr.  Swanston — whose  accuracy  and  re- 
pay 2000^.  three  months  aAer  his  death,  in  search,  equally  as  his  judgment,  are  always 
mist  for  his  wife  and  children  ;  if  no  children,  to  be  relied  upon — in  his  note  to  Croidmmd  v. 
for  the  wife  absolutely:  by  his  will,  be  de-  Goidmnd  (1  SwansL  221), — a  case  where 
yised  all  his  real  and  personal  estate,  in  trust  the  widow's  share  of  a  residue  \ras  held  to 
for  his  wife,  for  life,  then  for  his  children,  if  be  a  satisfaction — bas  collected  the  principal 
any,  if  none  then  over  to  the  plaintiffs ;  and  he  cases  on  the  question  whether  a  benefit  ae- 
expressly  revoked  all  former  settlements  and  cruing  under  intestacy  or  will  of  the  ooTe- 
wills  made  by  him;  Lord  Thurlow  clearly  nantor  is  a  performance  of  a  covenant  for  se- 
held  the  widow  might  take  both.  See  Plun-  curing  a  snm  of  money  at  his  death ;  distin- 
kelt  V.  LtwiSj  infra,  guishing  those   where  such   a   benefit  was 

Mr.  Sanders,  in  his  note  to  BtRami  v.  Uth'  held  to  be  a  performance  or  satisfactioffv  ai»d 
watty  bas  collected  and  arranged  the  cases  where  it  was  held  to  be  neither  a  perform- 
down  to  his  time,  on  the  subject  of  Saiisfao-  anoe  nor  a  satisfaction. 

tioQ.     First,  where  the  portion  or  provision         (c)   1   Bra  555,  Lords  Commissioners;  5 

30  secured  to  a  child  by  marriage  settlement,  My.  &  Cr.  48. 

and  the  parent  or  person  inhcoparentu  aAer-  (<f)  In  Norton  v.  Ikirton  (3  P.  W.  317,  iv^ 
wards  gives  a  legacy  to  the  child  without  ex-  a.  n.  1718).  it  was  held  by  the  Lords  Com- 
press directions ;  Secondly,  where  the  parent,  missioners,  that  a  father's  buying  an  ofiicse  for 
or  person  in  hco  partntit  bequeaths  a  legacy  his  son,  though  but  at  will,  as  a  gentleman 
to  a  child,  and  aAerwards  gives  a  portion  to,  pensioner's  place,  or  a  commission^  in  the 
or  makes  a  provision  fur  that  child  in  his  life-  army,  were  advancements  pro  tanlo^  «*ithia 
time,  without  expressing  it  to  be  in  lieu  of  the  custom  of  London ;  but,  in  Hinder  v.  Awr, 
the  legacy  (noticing  the  cases  as  to  the  intro-  ibid.,  it  was  held,  that  putting  out  a  child  as 
duction  of  evidence  of  intention  in  either  case  apprentice  was  not.  In  Rosewell  ir.  Eenmett, 
to  repel  the  presumption).  As  to  the  first  3  Atk.  77,  v.  infra,  a  sum  advanced  tn  put 
point,  he  collects  the  cases  as  to  the  certainty  out  a  son  as  an  apprentice  was  held  by  Lord 
required  in  the  provision  given  by  the  will.  Hardwicke,  under  the  circumstances,  to  bean 
As  to  the  legacy  and  the  provision  being  advancement.  What  is  to  be  considered  as 
efutdem  generis  (as  applicable  to  the  second  an  advancement  within  tlie  Statute  of  Distri- 
as  well  as  the  first  description  of  cases),  he  butions,  22  &  23  Car.  II.  c.  10  (▼.  tt^im,  voL 
states  what  variances  in  the  time  of  payment  i.  p.  570),  from  which  analogies  applicable 
are  material — noticing  the  distinction  in  this  to  this  subject  may  be  drawn,  will  be  the 
respect  between  d6bt  and  portion — also  the  subject  of  oonsideraiion  hereailer. 
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ftnd  Mr.  Baron  Alderson  held  that  \^here  annuities  were  given  to 
daughters  by  will,  and  a  subsequent  advancement  was  made  on  their 
marriage ;  to  the  one  by  an  advance  of  money  by  bond,  and  to  the  other 
by  a  settlement  of  land  (a)  and  advance  of  money,  the  portions  were  not 
adeemed  (&). 

But  a  legacy  which  of  itself  would  not  be  considered  as  gtisdem  gene^ 
risj  may  be  coupled  with  such  words  as  will  bring  it  within  the  rule. 
In  Bengough  v.  Walker^  the  son  was  entitled  to  2000/.  as  a  portion 
under  his  father's  marriage  settlement;  the  father  by  his  will  bequeathed 
to  him  a  share  of  bis  powder  works  and  such  a  sum  of  money  as  should, 
together  with  the  value  of  such  share  in  the  works,  make  up  to  him  the 
fall  sum  of  10,000/.  It  was  contended  that  this  was  not  an  advance- 
ment ejusdem  generis ;  but  Sir  W.  Grant  clearly  held  that  this  must 
be  considered  as  a  money  legacy,  and  therefore  an  advancement  of  so 
much  as  the  value  of  the  works  fell  short  of  10,000/.,  and  which  on  in- 
quiry turned  out  to  be  much  more  than  2000/.  (c).  In  this  *case,  r^^oK-i 
an  objection  was  also  raised  that  the  subsequent  provision  was  ^  -' 
not  equally  beneficial,  as  the  provision  was  subject  to  an  annuity  of  20/. 
to  another  person,  and  therefore  was  not  taken  so  beneficially  as  the 
portion  which  was  not  subject  to  any  burthen  ;  but  Sir  W.  Grant  dis- 
posed of  this  objection  also  by  saying,  ^*  If  I  see  that  the  bequest  is  so 
lai^,  so  far  exceeding  the  portion,  that  the  diminution  by  the  burthen 
imposed  upon  it  cannot  afiect  the  relative  proportion,  it  would  be 
against  common  sense  to  say  that  if  a  bequest  of  ten  times  the  amount 
of  the  portion  is  burthened  with  a  charge  not  the  extent  of  a  tenth  part, 
though  greatly  exceeding  the  portion,  it  shall  not  be  a  satisfaction.  The 
child  will  have  the  portion  clear,  and  in  as  beneficial  a  manner  as  by 
the  articles  (d). 

There  are  cases  in  which,  on  the  principle  now  under  consideration, 
it  has  been  held  that  a  legacy  of  a  Residue  cannot  be  considered  as  a 
portion.  A  legacy  of  a  portion  (e),  said  Lord  Rosslyn,  means  a  legacy 
of  a  definite  sum,  that  being,  as  Lord  Rosslyn  expressed  it  in  the  case 
before  him,  its  meaning  ex  vi  termini;  hence,  said  his  lordship,  a  bequest 
of  a  residue  does  not  fall  within  the  rule  ;  and  he  accordingly  held,  that 
a  bequest  of  a  residue  was  not  satisfied  or  adeemed  by  an  advancement 


i 


'dS  See  GoodftOmo  v.  Burchdt^  2  Vern.  298.  reference   to   the  necessity  for   resorting  to 

b)  Davys  v.  Boucher,  3  Y.  &  Coll.  411;  parol  evidence  to  inquire  into  the  amount| 

mod  see  Grave  y.  Earl  of  Salisbury^  1  Bro.  425y  Sir  W.  Grant   said,   **You  cannot  refer  to 

427  ;  Bengough  v.  WaUceTj  15  Yes.  512.     Mr.  extrinsic  evidence  to  construe  a  will,  but  yon 

Baron  Alderson,  after  observing  that  be  could  may  to  show  with  reference  to  what  the  will 

find  no  case  in  which  the  principle  had  been  was  made  ;"  ibid.  514.     Lord  Alvanley  used 

extended  to  devises  of  real  estates,  said,  "  he  similar  expressions  in  HmchcWe  y.Hmchclijfe^ 

tboogbt  that  so  to  extend  it  would  repeal  the  3  Yes.  525,*  and  see  Lord  Eldon's  observa* 

provisions  of  the  Statute  of  Frauds,  then  in  tions,  Poie  v.  Lord  Somen,  6  Yes.  325 ;  and 

ibrce,  as  to  the  revocation  of  wills  of  real  e»-  Lord  Tburlow's,  Seacock  v.  FaUottuTf  1  Bro. 

tote,"  3  Y.  &  Coll.  411.    In  Hotkifu  v.  Hot-  2V6 ;  and  tupra,  vol.  i.  pp.  557-8. 

ttiMS,  Prec.  Chan.  263,  the  father,  after  giving  (</)   16  Yes.  515 ;  there  were  other  circum- 

750/.  to  his  son  by  will,  purdiased  a  cornetcy  stances  in  this  case  tending  to  the  same  con- 

^T  him  lor  650^.;  evidence  was  let  in  to  ex«  elusion;  and  see  PiunheU  v.  ZamSj  3  Harei 

plain  the  act  of  advancement,  and  to  show  322. 

that  this  was  intended  as  a  satisfaction  pro  (e)  Lord  Thurlow  considered  that  "^  por- 

ta7Uo;wa,di  it  was  decreed  accordingly.     Thd-  tion"  meant  no  more  than  **  fortune,"  with 

▼.  Woodford,  4  Mad.  436,  is  a  similar  which  it  was  coupled,  in  the  case  before  himj 

Powel  V.  C&oeer,  2  Bro.  516. 
(£)  Bei^iomgk  v.  Waihr,  15  Yes.  514 :  in 
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of  a  specific  sum  on  the  marriage  of  a  child  who  was  one  of  the  residaary 
legatees  (a). 

If  Lord  Rosslyn's  doctrine  were  to  be  considered  as  binding,  it  would 
seem  to  follow  that  a  gift  of  a  residue  ought  not  to  be  considered  as  an 
ademption  of  a  portion  previously  secured.  In  a  case  before  Lord  Thur- 
low,  it  had  been  provided  in  the  articles  which  secured  portions  to  the 
younger  sons,  that  if  the  father  should  at  any  time  during  his  life  or  at 
his  death  give  to  any  of  his  younger  children  so  entitled  to  portions, 
money  or  lands,  for  or  in  advancement  on  marriage  or  otherwise,  the 
value  thereof  should  be  deducted  from  the  portion,  unless  he  should  by 
writing  declare  the  contrary ;  the  testator  by  his  will  gave  to  a  son  a  sum 
r*il^81  ^°^^'^^^  ^^^^  ^^^  portion  subject  to  a  life  ^interest  to  the  widow, 
I-  -■  and  the  residue  of  his  estate  absolutely  ;  Lord  Thurlow  having 
first  sent  it  to  the  Master  to  inquire  into  the  value  of  the  residue,  was  of 
opinion  that  in  this  case  the  pecuniary  legacy  and  the  bequest  of  the 
residue  must  go  in  satisfaction  (6).  Lord  Thurlow  observed,  that  sup- 
posing there  was  a  residue  of  100,000/.,  500/.  being  in  cash,  and  the 
rest  in  various  articles  outstanding,  it  would  be  ridiculous  to  insist  that 
the  residue  would  not  have  been  a  satisfaction  of  the  gift ;  he  added,  a 
point  is  made  that  if  this  residue  is  considered  as  a  satisfaction,  sup- 
posing the  child  was  bound  to  take  it  as  a  satisfaction  he  might  wait 
many  years  for  it;  but  this  was  answered  by  the  fact  that  the  child  would 
be  immediately  entitled  to  the  charge  created  in  his  favor  by  the  settle- 
ment in  all  events,  and  it  would  only  be  in  the  event  of  the  child  claim- 
ing the  whole  of  the  residue  when  got  in,  in  addition  to  his  portion,  that 
the  question  would  arise,  so  that  he  could  not  be  prejudiced  in  the  man- 
ner insisted  upon  (c).     These  observations  appear  to  evince  an  opinion 

(a)  FreemafUU  v.  Banks,  5  Yes.  85 ;  Lord  bj  Lord  Kenyon  (and  it  is  to  treated  by  Lord 

Bosslyn's  opinion  was  chiefly  founded  on  the  Langdale,  Earlo/GUngaU  v.  Banuard^  I  Keen, 

case  of  Watton  v.  Lord  Lincoln,  Ambl.  325  789),inthecaseof  an  ordinary  creditor.     Bot 

-7 ;  bat  as  to  this  point,  as  appears  from  Mr.  his  lordship  considered  that   provisioQs  se- 

Blunt's  note,  Lord  Hardwicke,  in  his  decree,  cured  by  husbands  for  their  wives  were  stAy 

reserved  his  judgment ;  the  tiase  of  Rickman  ject  to  other  considerations,  and  that  a  distri- 

V.  Morgan,  v.  infra,  was  cited  before  Lord  butive  share  of  the  husband's  personal  estate, 

Rosslyn.    Lord  Cottenham,  adverting  to  this  pajrable  to  the  widow  on  an  intestacy,  oaight 

questionf  said,  "A  testamentary  gift  of  a  le-  be  taken,  if  not  as  a  satisfaction  of  the  piovi- 

sidue  or  part  of  a  residue  u  §aid  not  to  be  sion  secured  to  her,  yet  as  a  performance  of 

adeemed  by  a  subsequent  advancement,  be-  the  obligation  to  make  it ;  citing  Blandy  t. 

cause  the  amount  is  uncertain ;  but,"  added .  Widmort,  1  P.  W.  324 ;  but  see  I  Swanss. 

his  lordship,  **in  that  case  the  child,  if  sole  219;  X«e  v.  D'Jranda,  3  Atk.  419;   Garth- 

residuary  legatee,  takes  as  advancement  part  thort  v.  Chahe,  10  Yes.  1,  see  particularly  p. 

of  what  it  would,  if  no  such  advancement  13;   and  Giddtmid  v.  Goidnmd,   1    SwansL 

had  been  made,  have  taken  as  residue,"  5  211,218.    In  the  last  case.  Sir  Thos.  Plumer 

My.  &Cr.  48.  made  the  following  important  observatioDs: 

(6)  Richman  y.  Morgan,  1  Bro.  67.  **  An  important  distinction  exists  between  sft- 
'  (c)  2  Bro.  296;  and  see  the  same  case  be*  tisfaction  and  performance;  Satisfaction  sap- 
fore  Sir  J.  Buller  (2  Bro.  389),  under  the  name  poses  intention ;  it  is  something  different  from 
of  Piormm  v.  Mjorgan,  In  Simth  v.  Strang,  the  subject  of  the  contract  and  substituted  for 
4  Bra  p.  493,  though  that  was  a  case  of  it;  and  the  question  always  arises,  Was  the 
strangers,  illegitimate  children,  Lord  Thurlow  thing  done  intended  as  a  substitute  for  the 
seems  to  have  thoaght  that  a  residue,  from  its  thing  covenanted  ?  a  qaestion  entirely  of  ia> 
uncertain  nature,  could  not  be  taken  as  a  sa-  tent;  but  with  reference  to  Performance,  the 
tisfaction.  Lord  Eenyon  seems  to  have  con-  question  is,  Has  that  identical  act  which  the 
sidered  it  as  settled  that  a  residue  should  not  party  contracted  to  do  been  done  I — what  sam 
be  taken  as  a  satisfaction  of  a  Cootnant ;  see  was  the  widow  to  receive,  and  when  ?  If 
Dnwfty.  PoN<f<,  1  Cox,  191-2;  8.  C.  PrecCh.  she  has  received  the  sum  stipalated  and  at 
note,  p.  240,  supposed  to  have  been  corrected  the  time  stipalated,  namely,  oa  the  death  of 
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on  the  part  of  Lord  Thurlow  that  a  substantial  residue  might  be  consi- 
dered as  a  satisfaction,  though  the  case  itself  depended  upon  the  con- 
struction, and  the  terms  of  the  settlement  in  reference  to  the  fact  of 
advancement.  There  seems  to  have  been  no  doubt  that  a  gift  of  so 
much  of  a  residue  as  shall  amount  to  a  sum  named  ought  to  be  taken  as 
a  satisfaction  (a). 

*The  question  as  to  whether  a  substantial  residue,  or  what  the  r^AVJi 
testator  treats  as  such,  can  be  considered  as  a  satisfaction,  lately  *-  -' 
came  before  Lord  Langdale,  and  his  decision  was  carried  by  appeal  to 
the  House  of  Lords  (6).  In  that  case  the  testator,  Mr.  Mellish,  entered 
into  a  bond  on  the  marriage  of  one  of  his  daughters  with  Lord  E.  Thynne, 
under  which  he  bound  himself,  his  heirs,  executors,  &c.,  to  secure  2000/. 
a  year  during  his  life,  and  by  the  same  bond  he  came  under  an  obliga- 
tion that  66,666/.  135.  4d,  £3  per  Cents,  should  be  transferred  at  his 
death  to  the  trustees  of  the  settlement,  in  case  his  daughter  or  any  child 
of  the  marriage  should  be  then  living,  upon  the  trusts  of  the  settlement, 
which  was  of  cotemporaneous  date.  Mr.  Mellish  then  made  his  will, 
dated  in  1833,  by  which  he  gave  the  residue  of  his  personal  estate  to 
trustees  upon  trust  to  sell  his  ships,  cargoes,  and  such  other  parts  as 
they  might  think  advisable  (c),  and  invest  the  proceeds,  and  after  pro- 
viding an  annuity  for  his  wife  out  of  the  dividends,  he  directed  that  one 
moiety  of  the  interest  should  be  paid  to  his  daughter.  Lady  E.  Thynne, 
for  her  separate  use,  with  remainder  to  her  children  if  any,  subject  to 
appointment,  at  21  or  marriage ;  and  in  default  for  his  other  daughter, 
afterwards  Lady  Glengall ;  the  other  moiety  was  settled  in  a  similar 
manner  for  the  benefit  of  the  testator's  daughter,  Margarette  (Lady  Glen- 
gall), and  her  issue  in  like  manner;  and  he  desired  that  there  might  be 
inserted  the  usual  powers  with  respect  to  the  maintenance  and  advance- 
ment of  his  daughter's  children  during  their  minorities.  One  question 
"was  whether  the  share  of  the  residue  given  for  the  benefit  of  Lady  E. 
Thynne  and  her  issue  should  be  taken  as  a  satisfaction  for  the  provision 
secured  by  the  testator's  bond  given  on  her  marriage  in  1830.  Lord 
Langdale,  putting  aside  as  inapplicable  the  cases  that  related  to  a  gift 
of  a  residue  as  affecting  ordinary  debts  {d)j  decided,  chiefly  on  the  au- 
thority of  Lord  Thurlow's  dictum  in  Richman  v.  Morgan  and  Bengough 
T.  Walker,  that,  in  this  case,  the  residue  being  admitted  to  exceed  the 
Talue  of  the  sum  secured  by  the  bond,  must  be  taken  as  a  satisfaction  {e) ; 

her  husljaad  from  his  assets,  the  contract  is  (a)  15  Yes.  514.    The  question  whether  a 
perfbrmed ;  that  is  the  principle  of  the  cases  subsequent  gift  might  be  taken  as  a  satisfac- 
of  BUmdy  and  Widgnort,  and  the  rest  of  that  tion  pro  tanto  only  was  not  then  settled ;  if  it 
class."     GddMmid  v.  (roldnmd^  \  Swanst.  219  had,  probably  Sir  W.  Grant  would  have  ex* 
^~Hayna  v.  Jlfioo,  1  Bro.  p.  120,  and  Deoat  v.  pressed  himself  with  less  of  hesitation. 
Pontes  uin  tnqtrti,  Sir  Thomas  Plumer  ob«  (6)  Had  the  judgment  of  the  House  of 
served,  were  cases  of  testacy,  and  as  a  legacy  Lords  been  pronounced  when  the  above  was 
implies  bounty  they  admitted  of  the  presump-  written,  I  should  not  have  entered  upon  the 
tkm  that  the  testator  intended  to  augment  the  subject  so  much  at  length ;  see  the  additional 
"w'Ms  provision  by  the  settlement,  and  not  to  note  to  this  section.  No.  1. 
satisfy  it,  ibid.  221,  where  Mr.  Swanston  has  (c)  These  words  and  those  which  follow 
subjoined  his  valuable  note,  before  referred  to,  are  material  to  show  that  the  testator  con- 
of  the  principal  cases  on  the  question  whether  sidered  that  he  was  giving  a  substantial  re- 
ft benefit  accruing  under  the  intestacy  or  will  sidue. 
of  the  covenantor  is  a  performance  or  satis*  (//)  Pa^e  789. 

faction;  and  see  P^untot  v.  Z^u^it,  add.  note,  (<)  1   Keen,  790-3;  see  additional  note, 

lib.  3.  No.  1. 
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and  this  decision  has  been  affirmed  by  the  House  of  Lords.  An  assump* 
tion  by  the  parent  of  a  debt  which  a  son  was  bound  to  pay,  larger  in 
amount  than  the  portion,  will  be  considered  as  a  satisfaction  (a). 
TM^Rl  *^bere  there  are  material  differences  in  the  limitations,  or  as 
*■  -'to  the  mode  or  time  of  enjoyment  in  the  provision  subsequently 
given,  though  ejusdem  generisy  and  where  the  thing  given  and  alleged  to 
be  in  substitution  is  less  beneficial  either  in  amount  or  certainty  or 
substantial  value  than  the  thing  for  which  it  is  to  be  substituted,  these 
circumstances  have  been  held  to  be  sufficient  to  show  from  the  latter 
instrument  itself,  as  compared  with  the  former,  that  the  provision  so 
subsequently  given  was  not  intended  to  be  a  substitution  or  satisfaction 
for  the  former;  but  in  the  case  of  portions  the  differences  have  not  been 
scanned  with  critical  accuracy;  the  inquiry  has  rather  been  whether  the 
two  provisions  are  substantially  the  same  (6) ;  though,  in  the  case  of  the 
satisfaction  of  a  debt  by  a  legacy,  almost  any  little  circumstances  are 
laid  hold  of  by  the  court  to  take  it  out  of  the  rule  (c).  Satisfaction  in 
respect  of  double  portions,  said  Lord  Eldon,  differs  from  the  performance 
or  satisfaction  of  a  covenant  {d)  or  of  a  debt  (e)  in  this,  that  the  court 
overlooks  small  differences  in  the  circumstances  of  that  which  is  pro* 
posed  to  be  given,  and  that  in  satisfaction  of  which  it  is  intended  to  be 
r*4'i91  S^^^^  Lf)  •  ^^^  court  does  not  'inquire  whether  the  portion  by  the 
*-        ^  will  (g)  is  entirely  and  absolutely  to  the  child ;  or  which  is  after- 

(a)  jinsley  y.Bainbridge,lR\i9»MM.651.  imid  ▼.  Goidimid);   intestacy  can  hardly  of 

Mr.  Roper,  who  has  entered  fully  into  the  itself  imply  intention;  v.  fu/ira,  p.  42S. 
consiileration  of  the  satisfaction  and  release         (6)  V.  infra;   and  Athnmm  r.   JVebh,  8 

of  debts  (vol.  ii.  p.  28,  et  uq.;  p.  68,  d.  mq.;  Vern.  478;  Blandy  v.  Widmare,  1  P.  W.  324^ 

p.  1026,  eL  uq.)^  and  of  the  satisfaction  of  por-  and  Cox's  iK>te  (1) ;  iMehmtn  ▼.  Lord  CarhA, 

tions  by  legacies  (p.   1071,  tt  teq^  last  eiiit.,  3  P.  W.  225-6.     If  the  thing  is  clearly  of 

1847,  by  Mr.  White),  to  which  the  reader  is  much  greater  value  and  more  beneficial  lo 

referred,  states  (p.  1071,  last  edit),  that  the  the  decree,  the  presumption  will  prevail ;  seo 

inclination  is  so  strong  against  double  por«  Sengough  v.  WaUcer,  15  Yes.  514;  Ridemanw, 

tions,  that  it  has  been  decided  that  although  Morgan,  2  Bro.  394;  siipra,  p.  434;  and  the 

no  legacy  is  given  by  a  will,  yet  if  by  the  in-  cases  1  Roper  on  Leg.  317-336;  2  Roper  on 

testacy  of  the  parent,  a  distributive  share  of  Leg.  58-108;   WeeUl  v.  Bie«,  3  Russ.  Ik  3C 

his  personal  or  any  real  estate  devolves  upon  267-8. 

the  child,  of  equal  or  greater  value  than  the         (c)  Lord  Alvanley,  JTtncAcft^c  r.Hinekdijfkf 

portion,  it  shall  be  a  satisfaction  of  the  por-  3  Yes.  J.  529 ;  d  v.  Monde  v.  Mondt,  I  BelL 

tion.     This  would  be  an  important  proposi-  &  B  298 ;  Earl  of  Dmrkam  v.  Wharton^  3  CL 

tion  if  established  as  here  laid  down  (see  &  Finnelly,  155. 

TwUden  v.  Twitden,  9  Yes.  427,  supra^  p.  428) ;         (d)  JSaynn  v.  Afico,  1  Bro.  1 32  ;  Hoict  y. 

but  the  only  authorities  he  cites  are  in  Sect.  Darell,  3  Beav.  332;    but   the  authority  of 

lY.,  which  are  cases  of  performance,  and  Haynet  v.  Mico  has  been  questioned ;   v.  mI. 

generally  not  cases  of  children.     WUroeks  v.  at  4  Mad.  331 ;  and  1  Swanst.  219 ;  tt  v.  jHpb 

WUcockt,  2  Yern.  558,  to  which  he  particu*  p.  434,  note. 

larly  refers,  is  the  case  of  a  covenant  by  the  («)  See  Hanhvary  ▼.  Hanbwy,  2  Bro.  352  ; 
father  to  settle  lands  of  the  value  of  200/.  per  1  Keen,  782 ;  v.  infra^  p.  454,  add.  note, 
annum,  on  his  first  and  other  sons  in  tail,  re-  (/)  T^rd  Eldon,  Tnmmer  v.  Bayne,  7  YesL 
mainder  to  his  daughters;  he  purchased  lands  515.  The  same  principle  applies  in  the  case 
of  that  value,  and  suffered  them  to  descend  of  double  portions,  by  a  settlement  and  a  sub- 
upon  the  son ;  and  this  was  evidently  con-  sequent  will ;  it  must  be  shown,  from  the 
sidered  as  equivalent  to  performance  as  be-  different  nature  of  the  provistcm,  that  the  one 
tween  him  and  the  son,  who  was  the  claim-  is  not  intended  to  be  in  lieu  and  sati^fiiction  of 
ant,  and  therefore  a  satisfaction,  but  not  bo-  the  other;  see  HindicHffe  v.  Hhuhriifft^  3  Yea., 
cause  it  was  a  portion;  and  a  covenant  to  528;  Sparkti  v.  Cator,  3  Yes.  535. 
leave  a  sum  of  money  to  a  child,  as  well  as  (g)  Even  in  the  case  of  a  covenant,  as  be- 
in  the  case  of  a  widow,  may  be  considered  tween  parent  and  child,  the  slight  circaoi- 
to  be  performed  through  the  intestacy ;  but  stance  of  the  portion  given  by  the  will  bein^ 
satisfaction,  in  its  ordinary  sense,  supposes  in*  payable  three  months  aAer  the  death  of  the 
tention  (Sir  T.  Piumer,  1  Swansu  219,  Gold'  wife,  instead  of  immediately  on  her  death. 
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wards  advanced  in  the  form  of  a  settlement  upon  marriage  (extending 
to  the  children),  which  not  being  a  performance  of  a  covenant  or  satis- 
faction of  a  debt,  yet  is  a  presumed  satisfaction  of  the  intended  por- 
tion (a);  although  the  bequest  be  not  a  performance,  still  it  maybe 
inferred  that  the  testator  intended  it  as  a  satisfaction  of  the  covenant  so 
as  to  raise  a  case  of  Election  (6) ;  a  gift  of  a  rent*charge  may  be  a  satis- 
faction (c). 

Sir  J.  Leach,  in  Weall  v.  iZtce,  stated  that  the  following  principles 
were  to  be  extracted  from  the  cases,  most  of  which  bearing  on  the  point 
had  been  cited  :  "Where  the  two  provisions  are  of  the  same  nature,  ot 
there  are  but  slight  difrerexices(cf),  the  two  instruments  atTord  intrinsic 
evidence  against  a  double  provision."  "Where  the  two  provisions  are 
of  a  different  nature,  the  two  instruments  afibrd  intrinsic  evidence  in  favor 
of  a  double  provision  (e).  It  is  not  possible  to  define  what  are  to  be  con- 
sidered as  dight  differences  between  two  provisions.  Slight  difierences 
are  such  as  in  the  opinion  of  the  judge  leave  the  two  provisions  substan- 
tially of  the  same  nature ;  and  every  judge  must  decide  that  question  for 
himself."  However,  it  may  be  useful  to  state  some  of  the  instances  in 
which  difierences  have  been  considered  substantial  or  the  contrary. 

In  the  case  before  Sir  J.  Leach,  the  difierence  between  the  provision 
by  the  articles  and  that  made  by  the  will  was  that  Mrs.  Rice  (the  Wife) 
by  the  articles  was  entitled  to  an  estate  for  life  for  her  separate  r«44Ai 
*use  without  restriction ;  the  will  imposed  the  clause  against  an-  ■-  ^ 
ticipation:  as  to  Mr.  Rice  (the  Husband),  though  he  had  an  estate  for 
life,  equivalent  to  what  he  might  have  claimed  under  the  settlement,  the 
duty  of  maintaining  the  children  was  annexed  to  it:  as  regards  the 
Children,  under  the  articles  they  had  an  interest  by  way  of  cross-remain- 
ders in  the  shares  of  the  other  children  ;  under  the  will  they  took  only 
their  respective  shares,  the  testator  having  expressed  an  intention  to  give 
them  cross-remainders  by  an  executory  devise  which  was  void  in  law. 
Sir  J.  Leach  was  of  opinion  that,  in  this  case,  the  two  provisions  were 
substantially  of  the  same  nature,  the  difierences  being  only  slight  {f). 

was  HOC  allowed  the  effect  of  showing  tlie  Sir  J.  Leach,  where  Che  will  was  first,  tho 

testator  did  not  mean  a  satisfaction  of  a  cove-  settlement  ailerwards,  and   by  each  40002. 

nani,  which    was  literally  performed,  and  was  given ;  the  differences  were,  that,  under 

more,  though,  as  regards  Strangers,  it  might  the  will,  the  husband  took  nothing,  and  the 

not  have   been  held  to  be  a  satisfaction ;  wife  took  an  immediate  estate  for  her  sepA- 

i^oribn  V.    Color^  3  Yea.  535 ;   and  Zee  v.  rate  use ;  the  settlement  gave  the  husband  a 

ITJhania,  3  Atk.  419;  1  Yes.  1,  there  cited,  life  interest,  and  gave  the  wife  nothing  till 

(a)  Lord  Elldon,  Trimmer  v.  Baynt,  7  Yes.  ader  his  death  ;  under  the  will,  the  children, 

515-16;  and  see  Bofugh  r.  Read^  I  Yes.  J.  on  the  death  of  the  mother,  became  entitled 

963,  Lord  Tbiirk>w;  5  Simons,  314;  and  2  to  the  400U/.,  in   equal   shares;   under  the 

Kuas.  &  M.  315,  Voyd  v.  Harvey,  settlement,  their  interests  were  postponed  till 

(6)  P<r  Lord  Chief  Baron  Alexander,  ^(ftuns  the  death  of  their  father,  and  were  subject  to 

V.  Laxemder^  1  M'Clel.  &  Y.  50.  a  power  of  appointment ;  under  the  wilt,  also, 

(c)  Wakott  V.  Btomfkldj  4  D.  &  War.  239.  there  was  an  alternate  limitation  over  on  the 

((/)  Et  V.  int.  olio,  Hartopp  v.  Hariofp^  17  death  of  all  the  children  under  21  (see  the 

Yes.  191,  Sir  W.  Grant  argument  2  R  &  M.  289,  and  judgment,  298)  i 

(<)  WeaU  ▼.  iho,  2  Ross.  &  M.  p.  266;  these  differences  were  held  to  be  eubttantiH 

tnd  see  Hartopp  v.  Hartopp^  17  Yes.  191,  and,  consequently,  that  the  presumption  did 

whereSir  W.Grant  considered  the  difiecpnces  not  arise;  2  Russ.  &  M.  299.     In  Jonei  v. 

as  not  being  such  as  to  exclude  the  presump-  Morgan  (2  T.  &  Coll.  403, 412),  Lord  Abinger 

tion ;  and  Lord  Glengall  v.  Bamard^  1  Keen,  said,  ^  he  knew  no  distinction  as  to  this  point, 

793,  a  like  decision  by  Lord  Lengdale.     On  whether  the  portion  was  by  deed  or  will." 

the  other  band,  in  AmAw  v.Jltra, also  before  (/)  WtaU  v.  Rice,  2  R  &  M.  p.  268;  and 
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He  then  proceeded  to  say  that  the  extrinsic  evidence  was  conclusive  of 
the  question ;  but,  as  before  observed,  the  propriety  of  adverting  to  ex- 
trinsic evidence  at  all,  where  the  intrinsic  evidence,  as  it  is  called,  is 
clear  on  the  point  to  which  that  evidence  is  addressed,  has  been  seriously 
questioned  (a). 

The  question  as  to  what  are  to  be  considered  as  substantial  differences 
lately  came  before  the  House  of  Lords  in  the  case  of  Wharton  v.  May. 
Lord  Cottenham  has  observed  (6)  that  the  decision  of  the  House  of  Lords 
in  that  case  has  settled  that  variations,  such  as  existed  in  that  case,  can- 
not be  relied  upon  as  being  substantial.  The  variations  in  that  case  were 
as  follow:  By  the  will,  by  which  10,000/.  was  given  to  Mrs.  Wharton 
for  life  with  remainder  to  her  children,  the  power  of  appointing  the  shares 
was  given  to  the  wife  alone ;  by  the  settlement,  which  was  afterwards 
made  and  by  which  she  took  a  portion  of  15,000/.,  the  power  of  appoint- 
ment was  given  to  the  husband  and  the  wife :  by  the  will,  the  10,000/. 
was  settled  on  the  wife  and  children  without  the  interposition  of  any  in- 
terest in  the  husband ;  by  the  settlement,  the  payment  of  the  portion 
(15,000/.)  was  postponed  till  after  the  father's  death  :  all  the  children  of 
every  marriage  which  Mrs.  Wharton  might  contract  would  have  been 
entitled  to  shares  of  the  10,000/. ;  by  the  settlement,  portions  were  pro- 
vided for  the  younger  children  only  of  that  marriage,  so  that,  if  there  had 
been  an  only  son,  nothing  would  have  been  raised.  Lord  Brougham  had 
considered  these  variations  as  substantial,  though  the  decision  did  not 
turn  on  that  point  only.  The  House  of  Lords  reversed  the  original  de- 
cree which  Lord  Brougham  had  affirmed  (c). 

P4411  *^  provision  which  is  thus  extinguished  by  a  subsequent  pro* 
^  ^  vision,  will  not  be  set  up  by  a  mere  republication  of  the  will. 
In  Powys  V.  Lord  Mansfield^  the  testator,  after  he  had  made  the  advance 
which  was  held  to  have  adeemed  the  portion  given  by  his  will,  made 
a  codicil  by  which  he  confirmed  his  will ;  but  Lord  Cottenham  held 
that  this  did  not  revive  the  portion  given  by  the  will ;  the  codicil,  said 
his  lordship,  can  only  act  upon  the  will  as  it  existed  at  the  time ;  and 
at  the  time,  the  legacy  which  was  revoked,  adeemed,  or  satisfied,  formed 
no  part  of  it ;  any  other  rule  would  make  a  codicil,  merely  republishing 
a  will,  operate  as  a  new  bequest  (d). 

The  presumption  of  satisfaction  of  a  prior  by  a  subsequent  providon^ 
though  it  is,  as  above  noticed,  stated  to  be  a  presumption  of  law  (e),  is 
liable  to  be  rebutted  by  evidence  (/*) ;  ^*  and,"  said  Lord  Thurlow,  in 

■ee  Carver  y.  Bowlts^ib.  303 ;  and  Uoyd  v.  HoT'  effect  of  differenoes,  and  what  shall  be  ood- 

My,  ib.  316;  Copky  v.  Coplty,  ^fr^  P*  ^^3 ;  tidered  as  substantial,  are  stated.    Some  ana- 

and  Sh^ffidd  v.  Earl  of  CoMiifry,  2  R.  &  M.  logy  may  be  observed  in  tlie  cases  of  gifts 

335.  over  in   the  event  of  a  devisee  beoomiog 

(a)  See  vol.  i.  pp.  568-9,  d  y.  ta/ra.  entitled  to  a  particular  estate;  see  Tmfiar  t. 

(6)  3  My.  k  Cr.  374.  Earl  of  Hanuood,  3  Hare,  372. 

(c)  3  CI.  &  Finell.  146 ;  10  Bli.,  N.  S.  538 ;  (d)  3  My.  &  Cr.  376;  (the  Yice'ChanoeUor 

first  reported  in  5  Simons,  297  :  the  testator  had  considered  that  the  republication  of  the 

was  liable  to  pay  to  his  daughter  5000/. ;  the  codicil  was  a  material  cironmstance  as  regards 

settlement  expressly  declared  that  the  15,000t  the  intention,  (6  Yes.  560)  ;)  and  see  bsard 

was  to  be  taken  in  satisfaction  of  this  sum  v.  Hunt,  2  Freeman,  224 ;  Drmkwattr  v. 

(y.  mfroy  additional  note,  No.  3);  the  ques*  Fakomr,  2  Yes.  Sen.  623;  Crotbu  y.  MDtmal^ 

tion  was  as  to  the  10,0001    This  case  isalso  4  Yes.  610;  Mom€k  v.  Bkmtk,  1  Bali  &B. 293. 

reported  3  My.&  E.  472 ;  where  (see  p.  480)  (e)  Y.  si^o,  p.  429,  note. 

Biany  of  the  previous  aathoritiesi  u  to  the  (/)  Y.  mp.  vol»  L  p.  568 ;  «(  r,  3  Hare»324 
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reference  to  a  subsequent  settlement,  '^tbe  kind  of  evidence  for  that  is, 
any  demonstration  from  the  conduct  and  language  of  the  author  of  both 
giAs,  that  he  considered  the  gift  by  the  will  as  still  a  subsisting  bene- 
fit" (a).  And  where  evidence  for  this  purpose  is  tendered  and  is  ad« 
roissible,  whatsoever  instrument  may  be  the  first,  the  business  of  the 
judge  is  duly  to  determine  whether  the  parol  evidence,  in  each  particu- 
lar case,  has  sufficient  weight  and  power  to  overthrow  the  presumption, 
which  it  is  admitted  must  primA  facie  be  applied  (6). 

In  Debese  v.  Mann^  before  Lord  Thurlow,  which  has  already  been 
cited,  and  which  is  often  referred  to  as  a  leading  case  on  this  subject, 
the  father  of  the  wife  told  the  father  of  the  husband  he  could  only  give 
his  daughter  1000/.  on  her  marriage,  but  she  would  have  more  there- 
after :  this  was  considered  sufficient  to  repel  the  presumption  that  the 
legacy  given  by  the  previous  will  was  satisfied,  as  the  only  explanation 
of  it  was  that  the  daughter  would  have  more  at  his  death  (c):  it  showed, 
in  fact,  that  the  provision  by  the  settlement  was  *not  intended  to  rutAAoi 
be  final ;  though  Lord  Thurlow,  on  giving  his  ultimate  judg-  ^  J 
ment,  seemed  disposed  to  decide  the  case  on  construction  only,  without 
reference  to  the  evidence. 

**  When,"  said  Lord  Thurlow,  "  it  is  laid  down  that  the  evidence  is 
admissible  on  one  side,  it  must  be  so  on  the  other"  (c?),  and  referring 
to  the  case  of  an  executor  as  one  instance  of  the  application  of  this 
rule,  he  said,  *'  it  cannot  be  admissible  for  the  executor  to  show  that 
he  was  intended  to  have  the  residue  beneficially  as  against  a  presump- 
tion to  the  contrary,  and  not  admissible  against  him"  (e),  and  this  is  a 
settled  rule. 

In  regard  to  Declarations  by  the  testator,  the  common  evidence  pro- 
duced in  these  cases,  it  has  been  urged  that  a  distinction  should  be 
taken  between  declarations  made  at  the  time  of  executing  the  will  and 
any  other  time;  for  evidence  of  the  intention  at  one  time  can  hardly  be 
considered  as  indicating  what  was  the  intention  at  another  (/).  But  as 
regards  the  effect  of  these  declarations  to  repel  presumptions.  Lord  EI- 
don  observed,  *^  To  take  it  in  the  case  where  the  executor  is  a  trustee 

(a)  EOiMon  ▼.  Cookum,  3  Bro.  61;  1  Ves.  J.  Trimmer  ▼.  Baynt^  7  Yes.  508,  before  Lord 
108 ;  Lord  Eldon,  T\rimmer  v.  Bayne^  7  Yes.  EldoDi  is  a  similar  case ;  in  botfa,  the  doctrine 
515.  It  was  equally  settled  that  a  legacy  is  very  fully  gone  into;  and  it  is  fully  ad- 
given  to  an  executor,  thougfai  perhaps,  **  ori-  mitted  that  the  rule  does  not  apply  to  a  niece, 
ginally  a  stretch,"  raised  a  presumption  of  or  other  stranger  (see  the  cases,  1  Yes.  Jan. 
lav  against  him  that  he  was  intended  to  be  102),  unless  the  donor  has  placed  himself  tn 
trustee,  as  otherwise  it  would  be  giving  him  loco  parentit, 

a  part  and  the  whole;  but  the  executor  also        (d)  And  see  JBaugh  v.  Rtad^  1  Yes.  J.  260, 

was  allowed  to  rebut  this  presumption  by  3  Bro.  192,  Lord  Thurlow;  Mtucal  v.  MaMeal, 

parol  evidence  of  the  real  intention ;  v.  ifU,  oL  1  Yes.  323,  Baron  Powel. 
Vrquhart  v.  King,  7  Ves.  229.  (e)  Cooie  v.  Boyd,  2  Bra  627;  tvp.  vol.  i. 

(6)  Lord  Eldon,  Trimmer  v.  Baynt,  7  Yes.  p.  566 :  ''The question,  whether, (^giving two 

515.  Ugadei  in  two  instruments,  the  testator  did 

(c)  2  Bro.  165 ;  see  7  Yes.  517-8  ;  and  11  not  intend  the  legatee  to  take  both,  is  a  qnes- 

Tes.  548-9 ;  and  see  Skudall  v.  JekyU,  2  Atk.  tion  of  presumption,  donee  pnAitur  in  amtrch 

516  ;  1  Dru.  &  W.  120.    EUiton  v.  Cookaon,  rium,  and  will  let  in  all  sorts  of  evidence ;" 

1  Yes.  Jan.  100,  also  reported  2  Bro.  306,  on  Lord  Thurlow:  this  doctrine  will  be  observed 

the  original  hearing  before  Lord  Eenyon,and  upon  hereailer;  and  see  the  observations  of 

3  Bro.  61,  and  2  Cox.  220,  which  turned  on  Lord  Alvanley  and  Sir  E.  Sugden  on  this 

a  nice  question  of  intention,  is  a  case  where  dictum,  1  Dr.  &  W.  125-6. 
the  same  judge  held  the  evidence  not  to  be        (/)  See  7  Yes.  514 ;  and  eujpra^  p.  246,  of 

sufficient,  confirming  Lord  Kenyon^s  decree,  this  volume. 
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for  the  next  of  kin,  I  fear  there  is  no  possibility  of  saying  parol  decla^ 
rations,  both  previous  and  subsequent,  are  not  admissible,  though  Lord 
Coke  would  hardly  have  been  brought  to  let  them  in,  as  well  as  decla- 
rations at  the  time  ;  but  there  is  a  very  great  difference,  as  also  upon 
these  marriage  treaties,  upon  the  point  whether  they  are  all  alike 
weighty  and  efficacious.  A  declaration  at  the  time  of  making  the  will 
is  of  more  consequence  than  one  aAerwards,  and  a  declaration  after  the 
will  as  to  what  he  had  done  (I  am  speaking  as  to  the  time  merely)  is 
entitled  to  more  credit  than  one  before  the  will  of  what  he  intended  to 
do,  for  that  intention  may  very  well  be  altered  :  but  he  knows  what  he 
has  done,  and  is  much  more  likely  to  speak  correctly  as  to  that  than  as 
to  what  be  purposes  to  do  ;  though  these  parol  declarations  are  all  alike 
admissible,  whether  consisting  of  conversations  with  people  who  have 

r*44^1  ^^^^'"S  ^^  ^^  ^^^^  ^^  people  making  impertinent  'inquiries,  and 
^  -*  drawing  from  him  angry  answers,  or  in  whatever  form,  they  are 
all  evidence,  but  they  are  entitled  to  very  different  credit  and  weight 
according  to  the  time  and  circumstances"  (a).  Where  the  evidence  of 
conversations  or  declarations,  in  reference  to  a  subsequent  advancement, 
is  let  in,  in  order  that  it  may  be  acted  upon,  it  ought  to  show  that 
the  testator  meant  the  previous  provision  to  be  a  subsisting  gift  (&). 

The  law  is  well  settled  as  regards  some  of  the  cases  in  which  parol 
evidence  may  be  admitted  in  cases  of  double  portions;  but,  as  regards 
others,  the  authorities  have  left  the  law  in  a  state  of  considerable 
uncertaintv. 

In  the  instance  of  a  legacy  first  and  then  an  advancement,  that  is, 
where  the  first  act  is  testamentary,  and  the  second,  on  the  common  pre- 
sumption, operates  by  way  of  ademption,  where  the  act  of  advancement 
is  not  accompanied  by  any  written  instrument,  evidence  may  clearly  be 
admitted,  to  show  the  real  intention  as  against  the  presumed  intention. 
Thus,  where  the  father,  after  giving  a  portion  by  will,  advances  a  sum 
of  money  for  putting  out  his  son  as  an  apprentice  to  a  trade,  or  as  clerk 
in  the  navy  office,  or  the  like,  or  simply  by  payment  of  money,  evidence 
may  be  admitted ;  for  in  such  cases  the  evidence  is  not  given  to  explain 
or  affect  the  will,  but  to  show  what  was  meant  by  the  subsequent  ad- 
Tancement  (c),  which,  taken  by  itself,  affords  no  express  declaration  of 
intention. 

Indeed,  in  all  cases  of  double  provisions  of  the  same  nature,  even 

(a)  Lord  Eldon,  Tritmner  v.  Baynt,  7  Yes.  so  that  it  ought  not  to  be  deducted  fVom  the 

018 ;  and  see  Weall  v.  i2u«,  2  Russ.  &  M.  263 ;  legacy ;  this  is  rather  a  strong  case*  for  the  ie*» 

Powyt  V.  Lord  Mansfield^  3  My.  &  Cr.  374.  tator  in  his  will  had  adverted  to  theadvances; 

(6)  Lord  Thurlow,  EUiton  v.  Cooktoriy  3  but  the  evidence  was  adduced  simply  in  re- 

Bro.  63.      A  paper  written  some  time  a(\er,  ference  to  the  subsistence  of  the  dci>t  on  the 

showing  the  state  of  the  testator's  property,  but  bond,  H^dmot  v.  Woodhousty  4  Bro.  227 :  the 

not  having  reference  to  his  intention,  was  re-  evidence,  though  admitted,  was  not  considered 

jected  in  Weaii  v.  Riee,  2  Russ.  &  M.  251.  sufficient  to  repel  the  evidence  that  the  testator 

(c)  Rosnoelt  v.  Bennett^  3  Atk.  77 ;  Biggk-  still  considered  the  debt  as  a  subsisting  debt, 

fton  V.  Gntbb,  2  Atk.  48 ;  Mfmck  v.  Monde,  1  he  having  kept  the  bond  in  his  possession,  so 

Ball  &  B.  303;  and  see  2  Dr.  &  War.  118.  that  the  advance  was  not  by  way  of  ponioa 

Where  a  father  had  advanced  money  to  his  but  as  a  loan ;  if  the  bond  bad  been  given  up, 

daughter,  for  which  he  took  a  bond  from  her,  then  the  question  of  double  portions  might 

and  then  by  his  will  bequeathed  her  a  legacy,  have  arisen,  but  on  the  case  as  it  stood  ao 

evidence  was  admitted,  but  without  reference  distinction  was  made  that  the  debtor  was  a 

to  the  doctrine  as  to  portions,  to  show  that  the  child, 
bond  was  in  effect  given  up  by  the  testator, 
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where  the  second  provision  is  by  a  written  instruraenty  which  does  not 
contain  any  indications  of  intention,  express  or  implied  (a),  and  when 
consequently  the  presumption  of  satisfaction  arises,  evidence  may  be 
received  to  show  that  the  intention  was  that  the  child  should  take 
both  provisions,  particularly  where  the  first  was  given  by  will,  and  the 
•second  by  advancement  by  way  of  settlement  during  life,  for  the  rmAAA'x 
evidence  in  each  case  supports  the  apparent  effect  of  the  will  and  ^  ^ 
of  the  settlement  against  the  presumption  which  would  destroy  their 
apparent  effect  (6). 

Even  in  cases  of  a  provision  by  the  husband  for  the  wife  (c),  evidence 
has  been  admitted,  where  such  evidence  has  been  considered  not  to 
affect  the  will  itself,  but  only  to  explain  the  nature  and  purpose  of  the 
advancement  inter  vivos.  John  Mascal  agreed  to  settle^  100/.  per 
annum  on  his  intended  wife,  but,  being  ill,  he  before  marriage  made  his 
will,  and  left  her  100/.  per  annum :  the  testator  having  recovered,  the 
marriage  was  had  and  a  settlement  was  executed  in  pursuance  of  the 
agreement.  On  his  death,  the  wife  having  claimed  both  provisions, 
evidence  was  tendered  to  prove  that  the  testator  intended  but  one  pro- 
vision. If  this  were  a  question  only  on  a  will,  said  Baron  Clarke,  who 
sat  for  the  Chancellor,  no  doubt  but  the  declaration  of  what  he  intended 
by  will  could  not  be  read ;  but  as  this  is  not  to  construe  a  will,  but  a 
question  whether  or  no  one  is  a  satisfaction  for  the  other,  I  should  at 
present  think  that  if  you  allow  parol  evidence  on  one  side,  you  must  on 
the  other  (d).  Baron  Clarke  afterwards  said  the  evidence  was  proper  to 
be  read;  and  both  the  instruments  being  left  subsisting,  it  was  impos* 
sible,  he  said,  to  come  at  the  facts  by  which  the  court  is  to  judge,  but 
by  being  made  out  by  evidence;  nor  can  the  party's  intent  be  proved* 
He  ultimately  decided  that  the  widow  must  make  her  election,  <<  not 
that  the  gift  by  will  was  a  satisfaction  of  the  previous  agreement,  but 
was  a  completion  of  the  act,  and  the  settlement  was  a  corroboration  of 
the  will"  (e).  So  that,  although  direct  evidence  of  the  intention  of  the 
testator  to  make  the  provision  a  substitute  could  not  be  given;  yet 
the  court  having  before  it  the  will  and  the  settlement,  and  each  con- 
taining a  provision  of  a  similar  kind,  it  was  considered  that  further 
'evidence  might  be  given  to  show  that  the  will  was  in  substance  tmaaK[ 
what  was  incompletely  effected  by  the  agreement,  and  to  show  ^        -' 

(a)  As  to  which,  v.  infra.  I  have  met  with,  or  at  least  observed,  except 

(6)  See  Shudall  v.  Jekyll,  2  Atk.  519;  (Uct  the  last,  are  cases  in  which  the  will  was  first 

of  Lord  Hardwicke;  that  having  heen  a  case  and  the  settlement  allerwards. 

of  a  stranger,  as  hereafter  more  particularly  (c)  V.  mfra. 

noticed,  the  evidence  appears  to  have  been  {d)  As  far  as  appears,  the  only  tviddnce  that 

introduced  without  any  necessity:  but  if  a  had  been  produced  was  the  will,  and  the  wife 

stranger  gives  a  legacy,  to  be  applied  for  a  had  relied  upon  its  being  uncanoelled,  as  sbow« 

particular  purpose,  and  then  simply  advances  ing  her  right  to  both  provisions, 

money  for  the  same  purpose,  that  is  a  proper  (e)  Mcucal  v.  Mascal^  1  Yes.  334.    In  Fow 

case  for  evidence;  seel  Bali &B. 303;  2  Bro.  kr  v.  Fowler^  3  P.  W.  353,  on  an  attempt 

166,  521 ;  Roper,  381,  392 ;  Hurst  v.  Becuht  being  made  to  give  evidence  to  show  that  i^ 

Sir  J.  Leach,  5  Mad.  351;  Pi&  v.  Pile  (cited  legacy  was  given  to  a  wife  exclusive  of  n 

in  Haynes  v.  Mico,  1  Bro.  p.  131);  1  £q.  Ab.  debt  then  due  from  the  testator  to  her,  lord 

204;  1  Chan.  Rep.  199:  there  the  will  was  Talbot  held  that  a  wife  was  within  the  general 

made  after  the  settlement ;  the  testator  had  de-  rules,  and  he  refused  to  admit  evidence ;  say* 

clared,  after  making  the  settlement,  he  would  ing,  for  then  the  wimesses,  not  the  testatoj^ 

add  to  his  daughters'  portions:  all  the  decided  would  make  the  will. 
cases  where  evidence  had  been  admitted,  that 
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that  the  subsequent  settlement  was  a  complete  execution  of  the  pieyious 
agreement  for  which  the  will  was  a  substitute,  thus  making  the  whole 
consistent. 

If  the  evidence  would  contradict  the  express  words  of  the  instrument, 
there. can  be  no  doubt  that  parol  evidence  cannot  be  admitted  (a),  for  it 
would  be  a  violation  of  the  settled  rule  of  law.  The  difficulty  arises 
where  there  is  something  in  the  instruments  as  compared  with  one  an- 
other from  which  an  intention  may  be  implied. 

Before  entering  into  this  specific  subject,  it  may  be  useful,  though  at 
the  expense  of  some  repetition,  to  recur  to  the  subject  of  parol  evidence 
as  affecting  presumptions  of  law  arising  upon  a  will,  or  a  will  and  codicil, 
taken  by  themselves. 

Where  the  presumption  of  law  in  legatory  cases  arises  upon  the  will 
taken  by  itself^  it  would  seem,  though  the  dicta  are  not  quite  uniform  on 
this  subject  (6),  that  evidence  cannot  be  adduced  to  aid  the  construction 
in  any  case  where  there  is  a  positive  rule  of  construction  which  supports 
the  apparent  effect;  but  the  general  rule  is,  that  it  may  be  admitted  in 
all  cases  where  a  presumption  of  law  is  raised  against  the  apparent  effect 
of  the  instrument(c) ;  even,  it  seems,  where  the  rule  of  construction 
applies  to  the  same  legacy  being  repeated  in  the  same  instrument  (<f),  for 
the  presumption  there  arises  against  the  apparent  effect  (s). 

In  the  case  of  legacies  given  by  two  different  instruments,  no  pre- 
r*4461  ^^°^P^^^^  'arises  against  the  apparent  effect,  so  that,  if  parol  evi- 
^  -^  dence  should  be  admitted,  the  will  or  the  codicil  itself  would  be 
construed  by  the  evidence ;  whereas  the  rule  is  clear  and  almost  universal, 
that  a  will  cannot  be  construed  by  anything  dehors^  that  is,  extrinsic  to 
the  instrument  (y) ;  though,  as  has  been  observed  in  the  former  volume, 

(a)  See  Brown  v.  Sehmn,  Forrest  240,  tupra,  so  that  evidence  might  be  given  to  repel  the 

▼ol.i.  pp.  567,  570.  Lord  Hard wicke  disputed  presumption  so  made  against  the  apparent 

the  authority  of  this  case  in  UHch  y.  LUch-  effect  of  the  will.     Lord  Chancellor  &itharst, 

field,  2  Atk.  272 ;  but  it  was  affirmed  by  the  Hooley  v.  Hatton,  note  to  1  Bro.  390,  notices 

House  of  Lords;  and  see  Hunt  v.  £eacA,  5  this  rule,  and  in  the  Report  in   1  Dickens, 

Mad.  359 ;  tupra,  vol.  i.  p.  567,  n.  (o).  4C2,  he  states  that  it  is  the  rule  of  the  Court 

(6)  *^  No  person  can  read  Lord  Thurlow's  of  Chancery,  as  this  court  in  legatory  roaners 

reported  judgment  on  this  subject  without  follows  the  ecclesiastical  courts,  which  adopted 

observing  that  he  is  often  made  to  contradict  the  Roman  law  on  this  subject,  npra,  vol.  i. 

himself,'^  Sir  J.  Leach,  5  Mad.  358;  and  see  p.  194.     By  the  Roman  law,  where  equal 

Sir  £.  Sugden's  judgment  in  Hall  v.  Hillf  sums  are  given  in  two  diUinct  writingg^  both 

infra.  shall  pass  (Dig.  xxiL  3,  L  12,  and  Gotboflred's 

(c)  See  jHursf  ▼.  Beach,  5  Mad.  360,  361 ;  note  In  Dtvenit  Saytlurit,  Dig.  zxx.  1,  2.  4); 

Hw  V.  HiE,  1  Dr.  &  War.  94  ;  and  1  Conn,  but  there  nothing  is  said  as  to  evidence,  ami 

&  L.  139, 140-1 ;  and  tuprOy  vol.  i.  pp.  566-7 ;  on  inquiry  Sir  J.  Leach  found  there  was  no 

and  see  the  note,  as  to  evidence  in  cases  of  rule  on  the  subject  in  the  ecclesiastical  coarts, 

eonstructive  trusts,  1  Conn.  &  L.  139.  5  Mad.  360. 

((f)  HuTMt  V.  Beach^  «6t  tup.    See  Roper        (/)  Lord  Cowper,  in  Dyoae  r.  Dyose,  1  P. 

on  Leg.  p.  1025 ;  but  whether,  according  to  Williams,  305,  looked  to  the  evidence  of  the 

Sir  £.  Sugden's  doctrine  as  to  the  rules  of  state  of  the  testator's  property  at  the  time  of 

construction,  Evidence  ought  to  be  received  making  his  will  to  construe  what  was  the  in- 

in  such  case  is  at  least  doubtful :  v.  nqtra^  tent ;  not  to  ascertain  what  was  the  particuter 

Tol.  i.  p.  566,  and  Lord  Thurlow*s  dictum,  property  given  (as  to  which  it  may  be  re- 

Coote  V.  Boyct,  2  Bro.  521,  tupra,  442,  and  p.  ceived,  see  vol.  i.  p.  556),  but  to  determine 

446.  the  interests  which  the  parties  took  under  the 

(e)  By  the  Roman  law,  where  two  pecu-  will,  on  the  aasumption  that  the  testator  at 

niary  legacies  were  given  by  the  same  will,  the  the  time  of  making  his   will   must   have 

presumption  was  considered  to  be  against  the  known  what  his  residue  would  amount  as, 

legatee,  and  he  had  to  establish  by  evidence  and  that  he  meant  the  surplus  as  a  legacy  lo 

that  the  legacy  was  intended  to  be  doubled,  his  eldest  son;  but  this  case  may  be  ooo- 
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and  will  be  noticed  hereafter,  extrinsic  evidence  of  the  circumstances 
under  which  the  will  was  made  may  be  gone  into  as  to  collateral 
points  (a). 

However,  in  the  case  of  Coote  v.  Boyd  (6)  before  cited,  Lord  Thurlow 
said  be  had  hitherto  understood  the  result  of  the  cases  to  be  that  primd 
facie  both  instruments  speak  for  themselves,  but  that  the  probable  infer- 
ence that  the  testator  meant  two  legacies  may  be  repelled  by  circum- 
stances ;  the  question  whether  the  testator  did  not  intend  the  legatee  to 
take  both  is  a  question  of  presumption  donee  probetur  in  contrariumy  and 
will  let  in  all  sorts  of  evidence (c).  Lord  Thurlow,  therefore,  seems  to 
have  considered  the  presumption  in  favor  of  cumulation  not  as  a  rule  of 
law,  that  is,  a  rule  of  construction  to  be  applied  to  each  instrument,  but 
a  presumption  only.  In  the  case  itself.  Lord  Thurlow,  before,  however, 
he  had  decided  on  the  effect  of  the  instruments  themselves,  let  in  evi- 
dence to  show  that  the  legacies  were  cumulative,  though  on  the  construc- 
tion of  the  instruments  they  were,  as  he  in  his  final  judgment  held,  clearly 
repetitions.  If  the  evidence  had  been  sufficient  to  prove  that  it  was  in- 
tended that  the  legacies  should  be  cumulative,  the  court  would  have  been 
called  upon  to  come  to  a  decision  inconsistent  with  the  clear  construction 
of  the  instruments  themselves,  which  Lord  Thurlow  would  hardly  have 
done.  But  if  the  actual  admission  of  the  evidence  in  this  case  were  to 
be  taken  as  establishing  the  course  to  be  pursued  in  similar  cases,  it 
would  go  some  way  to  remove  any  doubt  as  to  the  admissibility  of  evi- 
dence in  cases  where  the  court  has  to  collect  the  intention  as  to  whether 
or  not  portions  are  to  be  considered  as  cumulative  or  substitutional,  where 
there  are  diflerences  in  the  two  provisions,  affording  a  precedent  for 
evidence  being  introduced  to  repel  the  presumption  which  arises  from 
•such  differences ;  though  as  Lord  Thurlow^s  doctrine  was  applied  rMAAji 
to  two  testamentary  instruments,  which  make  but  one  will,  it  would  *-  ^ 
not  directly  afiect  the  case  of  a  will  and  a  settlement. 

But  the  accuracy  of  the  report  in  regard  to  Lord  Thurlow's  doctrine, 
and  the  propriety  of  the  rule  laid  down,  if  accurately  reported,  have 
been  questioned.  Lord  Alvanley,  in  Osborne  v.  Duke  of  Leeds  (d),  ex- 
amined the  question  of  admissibility  of  evidence,  where  the  court  on 
construction  applies  a  positive  rule.  The  question  in  the  case  before 
the  court  was  somewhat  similar  to  that  in  Coote  v.  Boyd^  namely,  whe- 
ther legacies  given  by  the  will  and  codicils  were  cumulative.  Lord 
Alvanley  held  in  that  case  upon  the  construction  that  the  legacies  were 
not  cumulative,  as  Lord  Thurlow  had  done  in  Coote  v.  Boyd,  and  there- 
fore that  there  was  no  occasion  to  resort  to  the  parol  evidence  which  was 
tendered  to  establish  the  same  conclusion.  His  lordship,  referring  to 
Coote  V.  Boydf  remarked  that  Lord  Thurlow  had  admitted  evidence  on 
that  side  on  which,  in  Lord  Alvanley 's  judgment,  it  was  not  necessary; 
namely,  for  the  side  in  whose  favor  the  presumption  arose  {e).     Lord 

sidered  as  overruled.     Fonnereau  ▼.  PoyrUZj  (e)    But  is  this  a  correct  view  of  the  case  ? 

1  Bro.  p.  478;  Page  v.  Leapin^weUj  18  Yes-  v.  sup.  p.  446 ;  Coote  v.  Boyd,  it  is  to  be  ob- 

466;  and  see  Herbert  v.  J2euf,  16  Yes.  486.  served,  was  a  case  of  father  and  child. 

(a)  Y.  fupro,  vol.  i.  p.  557.  Some  of  the  cases  had  previously  gone  to 

(6)  Y.  tuproj  p.  440.  the  extent  of  allowing  parol  evidence  to  be 

(c)  2  Bro.  526-8 ;  but  v.  nip.  vol.  i.  p.  567 ;  received,  to  fortify  a  presumption  of  law  ia 
and  Lee  ▼.  Pain,  4  Hare,  there  cited.  the  first  instance,  no  evidence  having  been^ 

(d)  5  Yes.  369,  380.  tendered  to  repel  the  presumption,  as  in 
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Alvanley  seems  clearly  to  have  been  of  opinion  that  evidence  ought  not 
to  be  received  to  induce  the  court  to  decide  against  the  conclusion  of 
law.  If,  said  his  lordship,  it  is  an  established  rule  that  two  legacies  are 
cumulative  if  given  by  two  instruments,  it  would  be  a  violation  of  it  to 
admit  evidence  to  raise  a  presumption  against  it  (a).  Sir  £.  Sugden 
also,  in  noticing  Coote  v.  Boffdj  and  other  cases  on  this  subject,  ob- 
serves (i),  To  admit  parol  evidence  to  raise  a  presumption  against  a 
positive  rule  of  construction  is  to  construe  a  will  by  parol  evidence  (c). 
r^AAQi  *Perhaps,  therefore,  it  may  be  assumed  in  all  cases  relating  to 
^  ^  legatory  matters,  as  a  general  rule,  that  where  the  application  c^ 
the  ordinary  rules  of  construction  will  give  to  a  single  instrument  or  to 
the  several  instruments,  where  there  are  more  than  one,  their  apparent 
effect,  no  intrinsic  evidence  ought  to  be  introduced  on  the  one  side  or 
on  the  other ;  if  evidence  is  to  be  admitted  in  the  case  of  a  repetition  of 
the  same  legacy  in  the  same  instrument,  it  is  because  the  rule  of  construc- 
tion, or  rather  the  presumption  of  law  against  both  being  payable,  is 
against  the  apparent  effect  of  the  instrument. 

In  the  cases  last  observed  upon,  the  objection  to  the  reception  of  parol 
evidence  was  that  it  was  sought  to  be  introduced  to  affect  the  construc- 
tion of  the  words  in  a  testamentary  act,  whether  by  will  alone  or  by  a 
will  and  codicil,  which  are  so  far  one  that  they  are  comprised  in  one 
probate,  and  in  fact  make  one  testament.  But  the  presumption  against 
double  portions  arising  upon  distinct  acts,  as  upon  a  will  and  a  settle- 
ment, neither  referring  to  the  other,  does  not  arise  upon  either  of  the 
instruments  taken  alone  ;  each  of  itself  gives  a  single  portion  only;  it  is 
only  by  going  out  of  the  instrument  and  giving  evidence  of  the  exist- 
ence and  contents  of  the  other,  which  is  of  a  distinct  nature  and  cha- 
racter, that  the  presumption  arises;  so  that  it  is,  as  Lord  Thurlow  first 
called  it,  rather  a  presumption  of  evidence  {d)  than  a  rule  or  presumption 
of  law,  and  accordingly  this  primary  presumption  may,  as  we  have 
seen,  be  met  by  evidence  of  intention.  But  another  presumption  arises 
where  there  are  such  differences  between  the  two  provisions  (which  fact 
also  can  only  be  ascertained  by  going  out  of  each  of  the  instruments  to 
examine  the  other)  that  the  court  will  presume  that  the  one  was  not  in- 
tended to  be  substitutional  for  the  other;  so  that  the  presumption  which 

RoKwell  V.  Benntttf   3  Atk.  77  ;  and   Lord  tablished  that  tbis  case  was  to  be  considered 

Hardwicke  cites  three  cases  in  which  such  as  that  of  a  siranger.  and  not  one  of  doabte 

evidence  had  been  received  (p.  78),  but  the  portions,  the  reference  to  the  evidence  ap- 

only  objection  taken  was  that  it  was  against  pears  to  have  been  open  to  objection,  for,  bf 

the  Statute  of  Frauds;    see  also  Monck  v.  the  general  rule  of  law,  every  legacy  bj a 

Monck,  1  Ball  &  B.  305;  and  see  Plunkett  v.  stranger  implies  bounty,  and  a  subsequent 

Lewit^  add.  note,  No.  3.  gift,  without   any   expression   of    intent  to 

(a)  In  HurU  v.  Beach,  5  Mad.  351,  and  adeem,— as  Lord  Hardwicke  laid  down  io 

Guy  v.  Sharpi  1  My.  &  K.  589,  Lord  Brough*  the  same  case,— ought  not  to  be  oc»sidered 

am  and  Sir  J.  Leach  affirmed  this  principle,  as  a  substitution  for  a  prior  gift     It  is,  how- 

and  it  is  strongly  supported  by  Sir  £.  Sug-  ever,  to  be  observed  that  Lord  Hanlwieke 

den;  v.  tup.  vol.  i.,  p.  667.  only  referred  to  the  evidence  to  §how  tbat  it 

(6)  1  Dr.  &  W.  126;  et  v.  nq).  vol.  i.  567.  imported  quite  the  contrary  of  what  it  was 

(c)  In   Shudall  v.  Jekyti,  2  Atk.  ubi  tup,,  intended  to  support,  which  was  that  the  tes- 

Lord  Hardwicke,  referring  to  previous  cases  tator  intended  the  second  gift  as  a  satisAo 

(p.  518),  admitted  evidence  which  was  of-  tion;  see  2  Atk.  518;  v.  tn/.  add.  note,  Na  3. 

fered  to  show  that  an  advancement  by  a  (d)  y.tupra,\).  431,  n.  (A);  and  see  the 

Granger  was  intended  to  be  a  satisfaction  of  dictum  of  Lord  Eldon,  7  Ves.  5 16. 
a  legacy  previously  given :  when  it  was  es- 
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would  have  arisen  from  the  portions,  if  ejusdem  generis^  is  repelled  or 
extinguished  upon  the  face  of  the  two  instruments.  The  question  arises 
whether  in  such  case  evidence  of  the  actual  intention  can  be  given  as 
against  the  apparent  effect  of  the  two  instruments. 

In  order  to  ascertain  how  this  question  stands  on  the  authorities  con- 
nected with  this  subject,  I  proceed  to  give  a  short  analysis  of  them,  with 
short  explanatory  remarks,  reserving  the  general  conclusion  till  the  cases 
have  been  laid  before  the  reader. 

A  bill  was  filed  by  a  husband  in  right  of  his  wife  for  a  legacy  of  500/. 
given  to  her  by  her  father ;  the  father  had  advanced  an  equal  sum  to  the 
husband  as  a  portion ;  parol  evidence  was  admitted  to  show  that  the  500/. 
was  given  as  a  satisfaction  of  the  legacy,  and  the  bill  *was  dis-  ri^AAqi 
miss^  (a).  The  case  is  very  shortly  reported,  but  it  is  to  be  "^  •* 
observed  that  the  only  circumstance  which  prevented  the  same  result 
upon  the  mere  presumption  of  law  was  that  the  500/.  was  given  to  the 
husband;  but  evidence  being  given  of  that  fact  in  order  to  raise  the 
presumption  that  they  were  distinct  gifts,  evidence  on  the  other  side  was 
let  in  to  prove  the  actual  intention;  in  this  case,  however,  the  presump- 
tion was  raised  and  repelled  upon  parol  evidence  only,  which  was  ad- 
dressed to  explain  the  nature  of  the  advance,  and  to  show  that  though 
the  legacy  was  admitted  to  have  been  given,  it  was  in  fact  adeemed, 
therefore  in  this  case  the  question  above  adverted  to  did  not  pointedly 
arise.  « 

In  the  case  of  Hartopp  v.  Hartopp  (6),  before  Sir  W.  Grant,  3500/. 
was  provided  by  will,  and  afterwards  the  same  sum  by  a  settlement. 
There  were  what  were  considered  slight  differences  only,  so  that  the 
presumption  of  satisfaction  arose  (c).  To  meet  this,  it  was  contended 
that  the  settlement  was  the  act  of  the  son  as  well  as  the  father,  so  as  to 
exclude  the  case  from  the  rule ;  on  the  other  hand,  parol  evidence  was 
tendered  of  the  actual  intention  that  the  second  provision  was  to  be  a 
substitute  for  the  first.  Sir  W.  Grant  doubted  whether  it  was  strictly 
proper  in  the  first  instance  to  give  evidence  of  intention  to  substitute  one 
provision  for  another,  but  he  held  that  intrinsic  evidence  might  be  read 
to  show  from  whom  the  consideration  moved,  provided  it  did  not  con- 
tradict the  deed  ;  and  on  the  evidence  to  this  point  Sir  W.  Grant  held 
that  the  father  was  really  (he  author  of  both  provisions;  and  having 
thus  brought  the  case  to  one  within  the  ordinary  rules,  he  excluded  the 
cridcnce  of  intention,  and  decided  on  the  ordinary  presumption  that  the 
first  provision  was  satisfied  by  the  second  (d).  This  case  would  seem 
to  establish  that  where  evidence  is  legitimately  introduced  to  prove  that 

(a)  Bigglnione  v.  Grubb,  2  Atk.  48  :  the  ceived ;"  and  he  dismissed  the  bill  for  the 

IriU  wras  dismissed,  and  with  cotts,  because  the  legacy,    l^he  Master  of  the  Rolls,  it  is  pre« 

husband  bad  refused  a  fair  offer  of  acoommo-  sumed,   was   referring  to  the   laiity  with 

daticm.     In  2  Vernon,  646,  there  is  a  case  which  evidence  of  intention  was  received  by 

(^Cktqifman  y.  Salt)  to  the  following  effect:  the  Roman  law,  which  was  generally  fol- 

Mrs^  Salt  devised  50/.  to  Mary,  the  wife  of  lowed  in  the  Ecclesiastical  Courts :  v.  tiqrra^ 

I«ecmard  Chapman ;  af\erward;»,  the  testatrix  vol.  i.  p.  574,  n.  (4). 

gave  a  note  to  Leonard  Chapman,  the  hut-  (b)  17  Ves.  184. 

bamd,  for  50/.,  payable  on  demand.  Evidence  (r)  P.  191. 

iras  tendered  to  show  that  the  note  was  in*  (d)  If  the  evidence  so  let  in  had  establish- 

tended  as  a  satisfaction ;  the  judgment,  as  re*  ed  that  one  of  the  previsions  was  not  a  por- 

ported,    is    this :  "  Master  of  the    Roils :   a  tion,  of  course  a  question  similar  to  that  in 

tary  question :  evidence  may  be  re-  ShudtM  v.  Jekyll  (fupra),  would  have  arisen. 
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one  of  the  gifts  is  not  a  portion,  so  that  the  presumption  of  law  does  not 
arise,  it  is  not  competent  to  adduce  evidence  directly  to  prove  that  the 
r*4^01  ^"^  ^^  intended  to  be  *substitutionaI,  or,  in  other  words,  to  do 
^  ^  directly  what  the  presumption  would  have  effected  if  both  had 
been  portions. 

The  cases  which  follow  directly  affect  the  question  now  under  cona- 
deration.  In  Weall  v.  Bice  (a),  which  was  the  case  of  a  settlement 
first  (6)  and  then  a  will,  the  strongest  case  against  the  introduction  of 
parol  evidence,  Sir  John  Leach  is  reported  to  have  said,  speaking  of 
portions,  "  Where  the  two  provisions  are  of  the  same  nature,  or  there 
are  but  slight  differences,  the  two  instruments"  (that  is,  together)  ^'  afford 
intrinsic  evidence  against  a  double  provision — where  the  two  provisions 
are  of  a  different  nature,  the  two  instruments  afibrd  irUrinsic  evidence 
against  a  double  portion,  but  in  either  case  extrinsic  evidence  is  admis' 
sXble  of  the  real  intention  of  the  testator  "  (c).  The  case  itself,  which 
has  before  been  referred  to,  turned  upon  whether  the  differences  in  the 
limitations  in  the  settlement  and  those  in  the  will  were  substantial.  Sir 
J.  Leach  held  that  they  were  not,  so  that  the  primary  presumption  pre- 
vailed, and  no  objection  is  made  to  the  decision  in  this  case.  But  the 
importance  of  the  case,  in  reference  to  the  present  subject,  is  in  the 
dictum  it  contains,  which  seems  to  impoft  that  evidence  of  intention 
may  be  given  in  all  cases  and  by  either  party  where  there  are  differences  in 
the  two  instruments,  whether  those  differences  are  considered  to  be  sub- 
stantial or  the  contrary,  and  whether  the  will  be  first  or  last. 

In  Booker  v.  Allen^  also  before  Sir  J.  Leach,  where  the  will  was  first 
and  the  settlement  afterwards,  that  learned  judge  was  of  opinion  that  the 
differences  were  such  that  the  provisions  given  by  the  two  instruments 
could  hardly  be  considered  as  substantially  of  the  same  nature  so  as  to 
afford  intrinsic  evidence  against  a  double  provision  ;  but,  acting  upon 
the  principle  of  the  dictum  in  the  last-cited  case,  he  admitted  extrinsic 
evidence  of  the  intention,  which  evidence,  in  his  opinion,  excluded  the 
intention  of  a  double  provision  ;  and,  accordingly,  be  declared  that  the 
provision  by  the  settlement  was  a  satisfaction  (d).  So  that  the  apparent 
TM^n  ^^^^^  ^^  ^^^  ^^^  instruments  taken  separately,  *and  on  a  com- 
^  ^  parison  of  their  respective  contents,  was  defeated  by  extrinsic 
evidence :  this  is  a  direct  decision  upon  the  point  where  the  evidence 
applies  to  a  subsequent  settlement  (e). 

(a)  2  Russ.  &  M.  251,  263.  of  extrinsic  evidence,  cannot  be  understood:'* 

(6)  In  a  settlement,  it  is  to  be  remarked  the  instance  referred  to  is  perhaps  another 

the  testator  cannot  allude  to  his  will;  where  exception;  but  the  presumption  of  sattsfoc- 

the  will  follows  the  settlement  he  may  ad-  tion  arises  upon  an  extraneous  fact,  which 

▼ert  to  it  in  his  will,  and  his  not  doing  it  is  must  be  k)oked  to — the  fact  on  which  the 

something  of  an  argument  that  he  did  not  case  of  election  is  sought  to    be  made  out  is 

mean  to  interfere  with  it ;  v.  tup.  p.  427.  not  necessarily  brought  before  the  court 

CO   Wtall  V.  Rict,  2  Russ.  &  M.  251 ;  this  {d)  Booker  v.  AlUn,  2  Russ.  &  M.  270. 

doctrine  is  cited  with  approbation  by  Lord  (e)    Sir  £.  Sugden,  following  the  dicta  of 

Langdale,   in   Lord  GlengaM   v.  Jiamardf   1  previous  judges,  does  not  object  to  the  admis* 

Keen,  703;  ef  v.  nipra,  vol.  i.  pp.  568-9:  his  sion  of  the  evidence  in  this  case,  it  being 

lordship,  in  another   case,  in  the   same  vo>  used  to  explain  the  act  inter  t?iros,  though  ia 

lume  {Clementton  v.  Gandy^  p.  31C),  refused  writing,  and  not  directly  to  affect  the  will; 

to  admit  parol  evidence  to  raise  a  case  of  bnt  as  it  is  to  atfect  the  settlement,  which  is 

election  upon  a  will,  saying,  ** Parol  evidence  also  in  writing,  I  confess  that  I  do  not  see 

is  not  to  bs  resorted  to,  except  for  the  pur-  the  ground  of  the  distinction ;  see  1  Conn,  h 

pose  of  proving  facts  which  make  intelligible  L.  155. 
something  in  the  will  which,  without  the  aid 
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In  the  case  of  Lloyd  v.  Harvey,  before  the  same  judge,  the  testator 
entered  into  a  bond  to  pay  5000/.  to  the  trustees  of  his  daughter  Louisa's 
settlement  within  six  months  after  his  death.  By  the  settlement,  the 
5000/.  was  secured  for  the  benefit  of  the  husband  and  wife  and  their 
children.  The  testator  afterwards  by  his  will,  after  reciting  the  bond 
and  that  he  had  paid  2000/.  part  of  it,  gave  to  his  daughter  5000/.  in 
addition  to  what  he  had  secured  on  her  marriage,  without  declaring  any 
trusts  of  that  sum  ;  he  then  recited  the  provision  he  had  made  for  one 
of  his  other  daughters,  and  gave  a  legacy  to  each  of  his  other  daughters. 
Afterwards  the  testator,  reciting  that  he  was  desirous  of  making  a  further 
provision  for  his  daughter  Louisa  (a)  and  her  husband,  by  deed,  dated 
I8th  June,  1823,  indorsed  on  the  settlement,  entered  into  a  covenant  to 
pay  within  six  months  after  his  death  5000/.  to  the  trustees  of  the  settle- 
ment. The  testator  then  made  a  codicil,  in  which  he  declared  that  the 
portions  he  had  secured  to  his  daughters  Maria  and  Emma  were  to  be 
considered  as  in  lieu  of  the  legacies  given  to  them  by  his  will.  The 
testator's  daughter  Louisa  claimed  the  5000/.  mentioned  in  the  settle- 
ment of  the  18th  June,  1823,  and  also  the  legacy  of  5000/.  given  by  the 
will.  Evidence  of  conversations  was  tendered  to  show  that  the  testator 
intended  that  each  of  his  daughters  should  be  provided  for  equally,  and 
that  the  plaintiflf,  Mrs.  Lloyd,  should  have  no  preference,  which  intention 
would  have  been  defeated  if  the  claim  had  succeeded.  Sir  J.  Leach, 
referring  to  Trimmer  v.  Bayne  (6),  considered  that  it  was  questionable 
whether  the  difierence  in  the  interests  under  the  two  provisions  would 
defeat  the  primary  presumption:  but  he  admitted  the  evidence,  and 
upon  it  he  decided  that  it  was  not  the  intention  of  the  testator  to  make  a 
double  provision  for  his  daughter  Louisa  (c) :  here  again  the  apparent 
effect  was  defeated  by  parol  evidence  (d). 

•These  decisions,  as  has  been  observed  in  the  former  volume  r^At^ni 
and  in  the  preceding  notes,  were  lately  reviewed  by  Sir  Edward  '■  ^ 
Sugden  in  the  case  of  Hall  v.  Hill  (e).  In  that  case,  one  Boyle  Hall 
executed  a  bond  for  securing  to  John  Hall  800/.,  payable  by  instalments, 
and  executed  a  warrant  of  attorney  to  confess  judgment  on  the  bond  ; 
the  800/.  was  for  a  marriage  portion  for  Boyle  Hall's  daughter  Charlotte. 
John  Hall,  on  the  same  day,  executed  a  bond  to  the  trustees  of  the  set- 
tlement in  the  same  amount,  and,  by  the  settlement,  that  sum  was  se- 
cured for  the  husband,  the  wife,  and  the  children  of  the  marriage. 
Boyle  Hall  then  by  will  made  various  devises  and  bequests  to  his  other 
children,  and  gave  ^^to  his  daughter  Charlotte  Hall,  otherwise  Hill,  the 
sum  of  800/. :"  the  question  was  whether  this  800/.  was  a  satisfaction 

(a)  See  p.  312  of  the  report.  order  to  construe  a  wil] ;  I  do  not  myself  see, 

(b)  Sup.  p.  443.  therefore,  how  it  is  possible  to  maintain  the 

(c)  Uoyd  y.  Harvey,  2  R.  &  M.  316.  Sir  rule  there  laid  down."  1  Conn.  &  L.  156. 
J.  Leach,  in  that  case,  going  beyond  his  die-  It  is  to  be  observed  that  Sir  J.  Leach  con- 
lorn  in  WtaU  r,  i2tee,  said,  **The  evidence  of  sidered  that  the  codicil  rather  confirmed  the 
Miss  Perceval  appears  to  me  admissible,  not  presumption  that  the  testator  intended  equa^ 
upon  the  ground  of  fortifying  or  repelling  a  lity. 

presomptioa,  but  as  eztrinsio  evidence  that  it        (d)  It  is  to  be  observed  that  I^trtt  v.  Btach 

was  not  the  intention  of  the  testator  to  make  was  not  referred  to  by  Sir  J.  Leach  in  any  of 

a  double  provision  for  his  daughter  Louisa."  these  cases;  see  1  Conn.  &  L.  137. 

On  this,  Sir  £.  Sugden  says,  "According  to        (0   1  Dr.  &  War.  p.  94;  1  Conn.  &  L.  137, 

diat,  without  reference  to  any  rule,  extrinsic  et  uq, 

cridence  may  be  received  in  all  cases  in 

vol..  n. — 30 
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for  the  800/.  secured  to  the  husband  by  the  bond.  Parol  evidence  was 
tendered  which  would  have  proved,  conclusively,  that  the  800/.  given 
by  the  will  was  intended  as  a  satisfaction,  but  Sir  E.  Sugden,  Lord  C, 
rejected  it;  and  though  he  considered  the  claim  as  against  honesty, 
he  decided  that  the  legacy  could  not  be  considered  as  a  satisfaction, 
even  if  the  bond  were  to  be  treated  as  a  proper  portion ;  becanse  the 
husband  gave  a  bond  to  secure  the  money,  and  the  legacy  to  the  daughter 
could  not  be  a  satisfaction  for  the  husband^s  bond,  nor  could  it  be  of  the 
father's  bond,  for  the  bond  by  the  father  was  in  consideration  of  the 
bond  by  the  husband  to  the  trustee  ;  and  even  considering  it  as  a  debt 
in  the  nature  of  a  portion,  this  security  to  the  son-in-law  on  the  mar- 
riage could  not  be  satisfied  by  a  legacy  to  the  wife  of  the  same  sum. 
There  the  apparent  intent  was  supported,  and  evidence  of  intention  to 
the  contrary,  which  probably  Sir  J.  Leach  would  have  admitted,  was  re- 
jected  (a). 

There  is  a  case  before  Lord  Eldon  (6),  which  is  observed  upon  by  Sir 
£.  Sugden  in  the  last  case,  which,  though  not  directly  in  point,  in  prin- 
ciple very  materially  affects  the  question  now  under  discussion.  In  that 
case,  the  question  was  whether  a  legacy  of  1000/.  was  to  be  considered 
as  a  satisfaction  of  a  debt  for  wages  to  the  amount  of  125/.  12s  6d. 
Lord  Eldon  said,  that  the  presumptianf  not  upon  the  rule  of  law  (which 
holds  that  a  debt  is  satisfied  by  a  legacy  to  an  equal  or  greater  amount, 
and  equally  beneficial  (c)),  but  upon  the  whole  m//,  was  that  the  legacy 
in  question  was  not  in  addition  to  wages,  the  testator  having  expressly 
r*4^^1  ^^^^^^^  ^^^^  another  legacy  to  a  servant  *should  be  in  addition 
I-  '■to  wages.  Evidence  of  declarations  by  the  testator  was  ten- 
dered to  establish  that  the  legacy  was  intended  to  be  in  addition  to  the 
debt  for  wages,  the  reception  of  which  was  objected  to.  On  the  first 
hearing.  Lord  Eldon  said  the  question  turned  on  this  point,  whether  the 
inference  from  the  express  direction  that  the  other  legacy  should  be  in 
addition  to  wages  was  strong  enough  to  require  a  decision;  that  as  to  the 
legacy,  the  subject  of  the  dispute,  the  addition  to  wages  was  upon  the 
face  of  the  will  necessarily  excluded.  ^^If  it  is  not,"  said  his  lordship, 
"  then  upon  the  rule  as  to  the  satisfaction  of  portions,  &c.,  this  evidence 
may  be  admitted :  but,  if  admitted,  it  was,"  said  his  lordship,  **  to  be 
looked  at  with  great  attention  to  see  whether  the  necessary  effect  is  to 
beat  down  the  fair  inference  from  the  written  context^  which  is  the  most 
solemn  declaration  he  can  make,  particularly  as  the  parol  declaration  is 
not  cotemporary."  At  a  subsequent  period  Lord  Eldon,  on  the  authorities 
— particularly  Debeze  v.  Mann  ((/),  which  his  lordship  stated  from  his 
own  note — admitted  the  evidence,  and  held  on  that  evidence  that  the  le- 
gacy was  in  addition  (e).  It  is  to  be  presumed  that  the  evidence  was  admit- 

(a)  V.  tujpra^  vol.  i.  p.  569.  upon  the  technical  rule  of  law  in  the  case  of 

(6)   Wfdlacey.Pomfrtt^  11  Yes.  546.  a  debt  and  subsequent  legacy,  oould  zK)t  be 

\c)  See  int.  al.  Brown  v.  Dawson^  Prec.  Ch.  repelled  by  evidence ;  in  the  case  before  LonI 

240.     A  giA  of  an  unliquidated  residue  is  not  Eldon  evidence  was  received,  not  in  respect 

a  satisfaotion,  Detut  y.  PonUt^  L  Cox,  p.  192 ;  of  any  presumption,  but  against  the  ooastnio- 

Prec.  Ch.  p.  240,  n.  tion,  which  was  in  accordance  with  the  pre- 

(d)  Supra^  p.  439.    Lord  Talbot,  in  Fowler  sumption  of  law,  without  reference  to  any 

v.  Fowler  (3  P.  W.  354;  tupra,  p.  442,  which  mere  technical  rule. 

was  also  cited  by  Lord  Eldon),  had  held  that  (e)  11  V'es.  549. 
even  the  presumption  of  satisfiiction,  arising 
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tedy  because  his  lordship  did  not  consider  that  the  inference  was  strong 
enough  to  require  a  decision  that  the  legacy  was  not  in  addition  :  but 
eTen  then  there  was  the  presumption  of  law  that  the  debt  was  satisfied  ; 
00  that  this  case,  if  unimpeached,  would  go  far  to  establish  the  admission 
of  evidence  of  intention  in  all  cases  of  satisfaction,  whether  arising  upon 
the  rule  of  presumption  or  upon  the  words  of  the  will,  where  the  testator 
has  not  expressly  declared  that  the  particular  gift  by  will  is  intended  to 
be  a  satisfaction  for  the  antecedent  debt,  and  would  be  a  strong  author* 
ity  for  the  rule  laid  down  and  acted  upon  by  Sir  J.  Leach  in  the  case  of 
double  portions,  but  this  is  one  of  the  cases  which  Sir  £.  Sugden  consi- 
ders as  not  having  been  rightly  decided  (a). 

The  question  appears  to  resolve  itself  into  this.  Is  the  rule,  that  dif* 
ferences  in  the  nature  of  two  provisions  shall  be  considered  as  exclud- 
ing the  ordinary  presumption  of  satisfaction,  a  positive  rule  of  construc- 
tion or  only  a  rule  of  presumption?  If  the  former,  evidence  must  be 
excluded ;  but  if  the  latter  only,  then  evidence  may  be  admitted,  either 
to  repel  or  to  fortify  the  presumption,  for  then  the  evidence  *that  r^^At^A-] 
will  be  let  in  on  the  other  side  in  the  latter  case  will  only  be  such  ^  ^ 
as  might  have  been  given  directly  to  repel  the  presumption.  That  it 
is  not  a  rule  of  law,  but  a  presumption  of  evidence  only,  may  be  con- 
tended upon  the  ground  that  it  does  not  arise  upon  the  instrument  itself, 
but  upon  the  evidence  (b)  afforded  by  a  comparison  of  the  provisions  in 
an  instrument  foreign  to  that  the  effect  of  which  has  to  be  determined : 
the  construction  of  the  two  instruments  taken  by  themselves  is  not  affected 
by  the  evidence,  each  of  them  is  silent  (c)  as  to  what  is  to  be  the  effect 
of  the  one  upon  the  other,  the  apparent  effect  of  the  two  is  broken  down 
in  the  ordinary  case  by  the  primary  presumption,  which  is  raised  by 
resorting  to  an  extraneous  fact;  the  rule  of  presumption,  that  the  two 
provisions  are  so  different  in  their  nature  as  that  the  one  shall  not  be 
considered  as  an  ademption  or  a  satisfaction  of  the  other,  is  founded  on 
fiomething  dehors  the  instrument — that  is,  on  extrinsic  evidence — equally 
as  is  the  primary  presumption,  where  there  is  no  such  difference.  If 
the  conclusion  upon  the  difference  of  the  provisions  is  arrived  at  by  the 
introduction  of  evidence,  as  it  would  seem  to  be,  for  setting  one  instru- 
ment against  the  other  is  introducing  extrinsic  evidence  as  to  each ;  it 
will  follow,  according  to  the  ordinary  rule,  that  evidence  on  the  other 
side  ought  to  be  let  in ;  and  though  the  letting  in  such  evidence  goes  to 
defeat  the  apparent  effect  of  the  instrument  as  ascertained  by  the  pre* 
samption  arising  from  the  established  differences,  the  direct  evidence  of 
intention  in  this  respect  does  no  more  than  is  effected  by  the  primary 
presumption  in  cases  where  there  are  no  differences.  But  with  such  high 
authorities  on  each  side  we  must  wait  for  a  final  decision  on  the  subject. 

The  effect  of  the  presumption,  especially  when  coupled  with  evidence 
of  the  intention  as  to  the  act  of  advancement,  may  have  the  effect 
of  extinguishing  the  legacy,  so  as  to  deprive  those  to  whom  it  may  have 
been  given  over,  on  certain  contingent  events,  of  the  benefit  originally 

(a)  1  Conn.  Sc  L.  148.  tent  of  letting  in  evidence  when  the  instni- 

(6)  V.  ncpra,  p.  431,  and  p.  448.  ment  itself  would  afford   the  means   for  its 

(r)  The  case  before  Lord  EUlon,  Wallace  construction,  where  there  is  no  express  de- 

T.  Pom/ret,  supra,  p.  452,  would  go  to  the  ex-  claration. 
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intended  for  tbem.  A  testatrix  gave  to  her  dear  adopted  child,  Lydia 
Mosse  (to  whom  she  stood  in  loco  parentis)^  if  residing  with  her  at  her 
death  or  not  permanently  absent,  10,000/.  money,  and  if  she  should  have 
no  children  at  her  death,  the  testatrix  wished  that  the  property  she  had 
so  left  should  be  ^ven  to  charity.  The  testatrix  afterwards  transferred 
12,000/.  Ck>n8ol8  into  the  joint  names  of  herself  and  Lydia  Mosse;  the 
r*4^51  ^"^^^'^^  ^^^  whether  this  was  an  ademption  or  ^satisfaction  of  the 
'■  J  10,000/.  legacy.  There  was  evidence  to  show  that  the  transfer 
bad  been  made  to  save  the  legacy  duty  on  the  legacy — the  testatrix  had 
also  erased  the  legacy,  but  the  erasure  was  not  introduced  into  the 
probate,  not  being  attested.  It  was  held  by  the  V.  C.  Knight  Bruce  that 
the  legacy  was  absolutely  adeemed,  so  that  Lydia  Mosse  took  the  12,000/. 
stock  absolutely,  and  the  legacy  was  extinguished  both  as  regards  her 
and  the  intended  charitable  purpose  (a). 

Where  a  portion  is  secured  by  settlement,  and  a  portion  in  satisfac- 
tion is  subsequently  given,  the  child  has  the  option  to  take  one  or  the 
other  at  his  pleasure.  In  Copley  v.  Copley  (6),  a  daughter,  under  the 
settlement  of  the  grandfather,  was  entitled  to  5000/.  charged  on  the 
father's  estate.  The  father,  after  the  grandfather's  death,  charged  his 
estate  with  8000/.  for  his  daughter,  and  he  by  will  devised  his  estates 
to  the  defendant,  charged  with  8000/.  for  his  daughter,  without  say- 
ing whether  it  was  to  be  in  satisfaction  of  the  portion  she  was  entitled 
to  by  the  settlement.  Although  the  three  provisions  were  given  in 
different  modes  as  to  enjoyment.  Lord  Harcourt  decreed  that  the  daugh- 
ter was  entitled  to  only  one  sum  of  8000/.  ;  but  that  she  might  make 
her  election  under  which  instrument  she  would  take.  Where  a  benefit 
is  given  to  a  child  in  satisfaction  of  an  obligation  of  the  father  under  a 
covenant  in  a  settlement  or  bond,  if  the  child  elects  to  take  under 
the  settlement  or  other  obligation,  she  must  give  up  all  the  benefits 
she  would  take  under  the  will  (c) ;  such  a  case  does  not  admit  of  the 
doctrine  of  compensation  being  applied,  as  in  the  ordinary  cases  of  elec- 
tion ((/). 

(a)   Twining  v.  Powell,  2  Colt.  263.  It  will  trust  for  the  benefit  of  his  wife  for  life,  and 

be  observed  that  the  parol  evidence  was  here  on  her  death  to  pay  15Q0t  to  one  daughter, 

admiited,  not  to  raise  or  fortify  the  presuinp-  3500/.  to  the  others,  and  he  declared  that  the 

tion,  but  to  explain  the  act  of  advancement;  legacies  so  given  to  his  daughters'  children 

V.  ni/yra,  vol.  i.  p.  508,  note  (c);  and  see  San-  should  go  in  satisfaction  of  his  bond.     Lord 

ford  V.  Snnford,  1  De  G.  &;  Sm.  67.  Hanlwicke,  on    the    authority   of  Jenkina  v. 

(6)  Cited  Mosely,  pp.  108,  111,  reported  1  Jenkins,  before  Lord  Talbot,  and  Sheppardv. 

P.  W.  146  (2  Roper  on  Leg.  70);  Hinehcliffe  Phillips,  there  cited,  decided  that  if  the  plain* 

y.  Hincheliffe,  3\e9.  516.  tiff  (a  daughter)  insisted  on  the  bond,  she 

(c)  Graves  v.  Boyle,  1  Atk.  509.     In  this  "  must  give  up  all  benefit  under  the  will  ;'^ 

case  the  testator,  on  his  daughter's  marriage,  his  lordship  at  first  had  entertained  doubts 

had  given  a  bond  to  leave,  at  his  death,  5000/.  whether  she  was  bound  to  give  up  the  iu- 

amongst  her  younger   children ;  by  will,  he  tercst  given  her  by  the  will  in  the  real  estate, 

created  a  term  of  years  in  his  real  estates,  in  but  ultimately  decided  as  above, 

trust  to  apply  the  rents  for  the  maintenance  {d)  As  to  election  in  such  case  by  a  mar^ 

of  the  children  of  his  daughter  till  they  came  ried  woman,  see  Wall  v.  WaiL,  15  Sim.  521, 

of  age;  he  tlien  gave  his  personal  estate,  in  1  Rop.  H.  and  W.  30,  et  v.  tVt/ro,  Elation. 
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ADDITIONAL  NOTE.— No.  1. 

The  Lord  Chancellor  delivered  judgment,  in  the  case  of  Ladi/  E.  Thynne  y.  TTie 
JSarl  of  Glengall,  Aug.  21, 1848,  and  commenced  by  stating,  that,  as  to  Lord  Glen- 
gairs  appeal,  the  decree  appealed  from  was  clearly  right ;  that  there  was  no  con- 
cluded ^contract  at  the  time  of  Mr.  Mellish's  death,  and  no  part  perform-  r«4RA-i 
ance,  even  if  there  had  been  a  concluded  contract ;  that  the  appeal  must,  '-  ^ 
therefore,  be  dismissed,  the  result  of  which,  supposing  the  decree  of  the  Master 
of  the  Rolls  upon  the  appeal  of  Lady  Edward  Thynne  to  be  affirmed,  would  be  to 
divide  the  property  equally  between  the  two  daughters  of  Mr.  Mellish,  which  was 
certainly  his  object  and  intention.  His  lordship,  a^r  observing  that  no  case 
could  more  satisfactorily  exemplify  the  wisdom  of  the  rule  of  equity  against  double 
portions  than  the  present,  proceeaed  as  follows :  ''  Before  I  consider  the  authori- 
ties as  applicable  to  the  facts  of  this  case,  I  think  it  right  to  throw  out  of  consider- 
ation all  Uie  cases  which  have  been  cited  in  which  questions  have  arisen  as  to 
legacies  being,  or  not  being,  held  to  be  in  satisfaction  of  debts ;  for,  however  similar 
the  two  cases  may,  at  first  sight,  appear  to  be,  the  rules  of  eauity  as  applicable  to 
each  are,  in  fact,  quite  different.  Equity  leans  in  favor  of  a  legacy  being  taken  in 
satisfaction  of  a  portion ;  but  not  so  in  the  case  of  a  debt,  the  feeling  being,  that 
it  is  improbable  that  a  parent  intends  a  double  portion  for  one  child  to  the  preju- 
dice of  other  children.  In  the  case  of  debt,  therefore,  small  circumstances  of 
difference  between  the  debt  and  the  legacy  are  held  to  negative  any  presump- 
tion of  satisfaction ;  but,  in  the  case  of  portions,  small  circumstances  are  disre- 
garded. Thus  it  is  that  a  smaller  legacj  is  not  held  to  be  in  satisfaction  of  part 
of  a  larger  debt,  but  it  may  be  satisraction  j9ro  tanto  of  a  portion.  So  also  a  gifb 
of  the  whole  or  part  of  the  residue  cannot  be  considered  as  satisfaction  of  a  debt ;  be- 
cause, the  amount  being  uncertain,  it  may  prove  to  be  less  than  the  debt.  In  con- 
sidering, then,  whether  this  rule  applies  to  portions,  the  reason  of  the  rule,  as 
iipplicable  to  debts,  must  not  be  lost  sight  of;  because,  as  a  portion  may  be  satisfied 
pro  farUo  by  a  smaller  legacy,  the  reason  given  for  the  rule,  as  applicable  to  debts, 
cannot  apply  as  to  portions ;  and,  on  the  contrary,  as  the  residue  must  be  supposed 
to  have  been  considered  by  the  testator  as  of  some  value,  it  would  appear,  upon 
principle,  that  it  ought  to  be  considered  as  satisfaction  altogether,  or  pro  tanto 
according  to  the  amount.  For  why  should  not  a  sum  given  as  residue  nave  the 
same  effect  upon  a  larger  portion  as  the  same  sum  given  as  a  money  legacy  ?  All 
reasoning  seems  to  be  in  favor  of  satisfaction ;  but  the  point  must  be  decided  by 
the  authorities,  Blandy  v.  Widmore  (1  P.  Wms.  324)  was  a  case  of  intention  and 
performance;  so  was  Lee  v.  Cox  (3  Atk.  419,  and  1  Ves.  Sen.  1) ;  so  was  Goldsmid 
▼.  Goldsmid  (1  Swanst.  211).  If  there  are  no  cases  deciding  this  question  in 
terms,  there  are  several  from  which  the  rule  of  the  court  may  be  deduced.  In 
Linguen  v.  Souray  (Preo.  Ch.  400),  a  provision  for  a  wife  contracted  for,  of  a  life 
interest  in  1400/.,  was  held  to  be  satisfied  by  a  gift  by  will  of  the  residue,  the  in- 
terest from  which  exceeded  the  interest  upon  the  1400Z.  In  Barret  v.  Beckford 
(1  Yes.  Sen.  519),  the  gift  of  the  residue  was  held  not  to  be  a  satisfaction,  upon 
the  ground  of  the  claim  being  a  debt :  and  Lord  Hardwicke  drew  the  distinction 
between  that  case  and  double  portions,  seeming  to  imply,  that,  in  the  latter  case, 
the  decision  would  be  otherwise.  In  Rickman  v.  Morgan  (1  Bro.  0.  G.  63,  and  2 
Bro.  G.  G.  394),  there  was  a  provision  of  8000Z.  in  the  settlement,  with  a  condi- 
tion as  to  deducting  any  advancement  which  the  father  might  make ;  and  Lord 
Tharlow  says,  in  2  Brown,  that  it  would  be  ridiculous  to  say  that  a  gift  of  residue 
woald  not  be  satisiaction  for  the  8000/. ;  that  it  would  be  strange  to  say  that  the 
gift  of  the  whole  residue,  being  uncertain,  shall  not  be  a  satisfaction  when  a  moiety 
of  that  residue  given  as  a  legacy  will.  In  WedU  v.  Rice  (2  Russ.  &  My.  251),  Sir 
John  Leach  lays  down  the  rule  as  to  portions  generally,  without  making  any 
distinction  between  money  legacies  and  gifts  of  residue.  It  is  satisfactory  to  find 
the  doctrine  in  these  cases  so  consistent  with,  and  so  conformable  to,  principle ; 
they  leave  no  doubt  as  to  tibe  general  rule.  It  now  remains  to  consider  *how  r»45'7-) 
far  the  facts  of  the  present  case  bring  it  within  that  general  rule.  The  tes-  ■-  J 
tator  was  here  bound  after  his  death  to  transfer  to  four  trustees  (two  of  whom  are 
also  trustees  and  executors  under  the  will)  66,666/.  13«.  Ad,  £3  per  Gents.,  to  be  by 
them  held  upon  the  trusts  of  the  settlement  made  on  the  marriage  of  his  daughter, 
the  appellant ;  and  by  his  will  he  gave  to  the  same  two  individuals  half  the  residue 
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of  his  personal  estate  for  the  benefit  of  the  appellant.  Lady  Edward  Thynne,  and 
her  children,  the  difference  between  the  two  being,  that,  by  the  settlement,  the 
appointment  amongst  the  children  was  to  be  joint  by  the  husband  and  wife,  and 
under  the  will  by  the  wife  alone,  and  that  under  the  settlement  the  children  of  the 
marriage  were  the  only  objects  of  the  appointment,  and  under  the  will  the  children 
of  the  daughter  generally— differences  which,  according  to  the  mle  applicable  to 
double  portions,  do  not  negative  the  presumption  of  satisfaction.  The  case  of 
election  has  been  disposed  of  by  the  Master's  report.  It  appears  to  me,  therefore, 
that  the  Master  of  the  Rolls  came  to  the  right  conclusion,  ana  that  both  the  appeals 
ought  to  be  dismissed,  with  costs,''  xii.  Jur.  807. 


ADDITIONAL  NOTE.—No.  n. 

As  to  satisfied  Terms  ereaUdfor  securing  Portions,  d:c. 

It  has  already  been  stated  (see  vol.  i.  p.  516),  that  by  analogy  to  the  case  of 
mortgages,  when  terms  for  years  were  created  for  securing  pavment  of  jointures, 
portions  for  children,  or  for  any  other  purpose,  they  did  not  without  a  special  pro- 
vision for  this  purpose  determine  by  the  performance  of  the  trust  for  which  tney 
were  raised ;  but  tne  owner  of  the  fee  was  entitled  to  the  beneficial  interest.  It 
has  also  been  stated  that  satisfied  terms  have  been  extinguished ;  but  that  par- 
chasers  are  entitled  under  certain  circumstances  to  the  same  benefit  as  if  the  terms 
affecting  the  estate  purchased  had  been  assigned  for  his  protection.  In  Doe  dem. 
Cadwalader  v.  Price,  xi.  Jur.  131  (see  particularly  pp.  133-4),  Mr.  Baron  Parke 
said,  the  act  8  &  9  Vict.  c.  112,  throw  on  the  courts  or  law  the  duty  of  a  Court  of 
Equity,  without  the  adequate  machinery  (Mr.  Williams's  Treatise,  p.  133,  had  been 
quoted) ;  but  he  said  this  was  not  the  only  case  in  which  the  courts  of  law  had  to 
judge  of  equitable  as  well  as  legal  rights,  as  in  (juestions  of  Title,  assignees  of 
bauKrupts  and  insolvents  taking  all  property  and  rights  both  at  law  and  in  equity. 
The  defendant  in  the  case  above  citeU  did  not  want  the  protection  of  the  term,  bat 
if  he  had,  the  judges  doubted  whether  he  must  not  have  gone  to  the  Court  of 
Chancery  for  relief,  or  have  applied  to  the  Court  of  Exchequer  to  strike  out  of  the 
declaration  the  demise  in  the  name  of  his  trustee,  ibid.  131. 

It  had  been  settled,  though  for  some  time  controverted,  that  a  dowress  should 
have  the  benefit  of  a  satisfied  term  against  the  heir,  2  Fonbl.  112 ;  bat  that  a  pur- 
chaser, with  notice  of  the  wife's  title  to  dower,  by  obtaining  an  actual  assigimcid 
of  a  satisfied  term,  misht  defeat  the  title  of  a  dowress,  z  Fonbl.  113,  note  (q), 
MaundreU  v.  Maundrdl,!  Ves.  567,  10  Ves.  240.  Sir  Edward  Sugden  observes,  in 
regard  to  the  act  above  quoted,  that  the  protection  given  is  limited,  for  that 
it  does  not  give  such  protection  as  a  further  assignment  of  it  for  a  purchaser  woald 
have  conferred.  Vend,  and  P.  651.  A  trustee  of  a  term  assigned  to  attend  the  in- 
heritance more  than  20  years  before  the  passing  of  the  stat.  2  &  3  Will.  lY.  c.  27 
r*4581  l*^^^-  ^^  Limitations  of  Actions,  &c.),  is  ^within  the  3d  section  of  that 
t  -I  statute.  Doe  v.  PhiJlipSy  xi.  Jur.  692.  "  The  doctrine  of  adverse  possession,'* 
aaid  Mr.  J.  Patteson,  ibid.  693,  "  b  at  an  end.'*  And  see  on  this  subject  xi.  Jurist^ 
part  ii.  p.  310. 


ADDITIONAL  NOTE.—No.  III. 

Batisf action  of  Father^ s  Obligation  by  Subsequent  Set&ement—Y.  svp,  pp.  428,  436. 

In  the  late  case  of  Plunket  t.  Lewis,  3  Hare,  324,  the  Yioe-Chanoellor  Wigram 
examined  the  cases  where  a  particular  consideration  has  been  expressed  in  one  of 
the  latter  instruments,  from  which  it  has  been  argued  that  the  fatlier  could  not 
have  intended  that  the  portion  given  should  be  taken  as  a  satisfaction  of  his  pre- 
vious obligation  towards  his  child ;  particularly  Wood  v.  Brtfant,  2  Aik.  521,  where 
Lord  Hardwicke  went  fully  into  the  law  upon  the  broad  pnnoiple  of  satisfaction; 
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Seed  y.  Bradford,  1  Yes.  501,  and  Chave  t.  FarrcaU,  before  Sir  W.  Grant,  18  Ves.  8. 
"They  clearly  decide,"  said  his  honor,  "that  neither  the  expression  of  natural 
love  and  affection  as  the  reason  of  the  gift,  nor  the  ignorance  of  the  husband  of 
his  wife's  rights,  will  necessarili/  prevent  the  application  of  the  doctrine  of  satis- 
faction," though  the  expression  of  natural  affection  may  have  some  weight,  3  Hare, 
p.  326.  The  principal  authorities  on  the  subject  of  satisfaction  by  subsequent  ad- 
vancement are  cited,  p.  321.  His  honor  observed,  that  where  the  advance  was 
exactly  equal  in  amount  to  the  debt,  the  expression  of  natural  affection  as  the 
motive  of  the  subsequent  advance  might  be  very  material,  at  least  in  coni unction 
with  other  circumstances,  as  showing  that  it  could  not  have  been  made  in  satisfaction 
of  the  dM;  but  it  would  rather  appear  that  his  honor  would  have  let  in  evidence 
even  in  such  a  case.  In  the  same  case,  a  point  was  made  that  the  husband  became 
a  purchaser  under  the  settlement  by  agreeing  to  settle  his  own  estate ;  to  this  his 
honor  replied :  The  observation  of  the  Vice-chancellor  of  England,  in  WTiarton  y. 
Lord  Durham  (5  Simons,  314),  is,  that  where  the  husband  in  consideration  of  his 
wife's  portion  settles  his  own  estate,  that  is  the  same  thing,  quoad  satisfaction,  as 
if  the  daughter's  fortune  were  settled,  ibid.  p.  327. 

In  this  case,  also,  his  honor  examines  the  distinction  supposed  to  have  been  taken 
by  Lord  Lyndhurst  in  Wharton  v.  Lord  Durham,  10  Bli.  N.  S.  646-7 ;  S.  C,S  CI. 
&  Fin.  156,  that  "it  was  necessary,  as  far  as  related  to  this  debt  (the  50002.,  v. 
supra,  p.  440,  note  (d)),  that  the  provision  in  satisfaction  of  it  should  be  in  terms 
expressed,  but  as  far  as  related  to  the  provision  by  the  will  it  was  not  necessary, 
because  that  effect  is  produced  by  law ;"  which  his  honor  considered  as  applicable 
to  that  particular  case,  and  that  it  was  not  to  be  taken  as  a  general  rule ;  V .  ibid. 
pp.  328--9.  His  honor  also  held  in  this  case  that  advances  made  simjdicUer  to  the 
eon,  whilst  the  trust  stock,  to  a  portion  of  which  he  was  entitled,  yet  stood  in  the 
name  of  the  trustee,  and,  therefore,  before  any  debt  in  that  respect  had  arisen  as 
against  the  father,  could  not  constitute  any  answer  to  the  claim  of  the  representa- 
tives of  the  son  for  his  share  in  the  proceeds  of  the  stock,  ibid.  330.  There  was 
another  point  as  to  the  son's  share,  arising  out  of  the  special  ciroumstances,  ibid* 
p.  329. 

His  honor  recognized  the  statement  of  the  general  rule,  as  to  satisfaction  by 
subsequent  advance,  2  Roper  on  Legacies,  p.  57,  as  correct;  but  said  that  it  was  a 

? resumption  that  might  be  rebutted  by  evidence,  ibid.  324;  and  his  honor  held,  p. 
29,  that  evidence  was  clearly  admissible  to  support  the  presumption,  that  is,  as  X 
presume,  where  necessary — that  is,  where  there  are  any  circumstances  that  primd 
jacie  would  repel  the  presumption,  v.  sup.  p.  447. 
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•Section  VIII. —  Gifts  to  Parents  and  others  for  the  Maintenance 
of  Children —  Where  the  Father y  though  of  ability  to  maintain 
his  Children^  may  apply  the  Income  of  their  Property  for  that  Pur^ 
pose — Undefined  Interests  given  to  Parents  and  Children — General 
Rides  as  to  Maintenance. 

General  Rules. 

Maintettance  and  Education  and  Bringing-up  generally  hate  reference  to  Minority. 

3ut  Maintenance  and  Education  may  extend  for  Life. 

Soames  v.  Martin,  10  Sim» 
Maintenance  directed  to  be  paid  to  the  Faiherfor  his  Life  to  maintain  his  ChUdren. 
Child  foTisfamiliated. 

Interest  of  Legacy  or  Portion  given  for  Maintenance^  from  what  Time  it  runs. 
Trustees  not  authorized  to  break  in  upon  Capital,  sometime  done  by  the  Court. 
Btitte  of  the  Family  will  be  considered. 
Maintenance  given,  though  not  apparently  authorized  by  WiU. 
Bequest  in  Trust  for  Infant,  to  Apprentice  him,  absolute. 
Annual  Sum  given  for  Maintenance  apportumahle. 
JHscretion  given  to  Trustees  in  some  cases  exercised  by  the  Court, 
Generally,  Fund  may  be  paid  to  the  Trustee, 

Gifts  to  Parents  for  the  Maintenance  of  Children,  and  to  Parents  and  Children  for 
undefined  Jntensts. 


459  Meaning  of  Words  ^^Maintenancej^'*  tfc, 

CUft  to  Wife  for  the  Support  of  htrtdf  and  her  Family. 

Other  Instances, 

Where  Property  is  given  to  one,  at  his  Disposal  for  the  Maintenance  of  Childreny  he 

may  selL 
Surplus, 

Where  Children  are  the  Occasions  of  Bounty  only^  not  the  Objects, 
Rule  that  the  Father  is  hound  to  maintain  his  Children. 
Cases  ni  which  he  may  insist  on  having  t^ie  Interest,  drc,,  of  Child^s  Property  applied 

for  that  Purpose. 
Stocken  v,  Stocken. 
Thompson  r.  Griffin. 
Implied  Absolute  Gift  to  Donee  in  particular  Cases. 
Where  Children  will  be  entitled  in  Remainder. 
In  Joint  Tenancy — Difference  between  Gift  and  Contract. 
As  Tenants  in  Common. 
Where  Children  take  by  Substitution. 
Question  as  to  whether  the  Parents  and  Children  are  to  take  per  capita  or  pep  stirpes, 

et  r.  sup.  419,  420. 

Some  of  the  general  rules  of  the  court  in  regard  to  maintenance  have 
already  been  incidentally  adverted  to,  and  the  doctrine  in  regard  to  main- 
r*46m  ^^'^^^^^  ^"*  ^^  ^^®  interest  of  a  portion  or  legacy  directed  to  *be 
'-  ^  accumulated  has  been  particularly  noticed  (a).  It  is  now  pro- 
posed to  enter  upon  the  leading  doctrines  relating  to  maintenance  pro- 
vided by  settlements  and  wills. 

The  words  maintenance,  education,  and  bringing  up,  standing  toge- 
ther, have  reference  to  minority  (6).  But  where  the  interest  of  a  fond 
is  directed  to  be  applied  for  the  maintenance  and  education  of  a  person, 
though  at  the  time  an  infant,  he  is,  generally  speaking,  entitled  to  the 
interest  during  his  life  (c).  In  Soames  v.  Martin  {d)^  a  testator  directed 
the  interest  of  a  sum  of  money  to  be  applied  for  the  maintenance  and 
education  of  his  nephew  (who  was  an  infant),  the  testator  had  made  no 
disposition  of  the  capital.  The  Vice-Chancellor  of  England,  remarking 
on  the  absence  of  the  words  "  bringing  up,"  held  that  the  child  was 
entitled  to  maintenance  during  his  life.  ^^  All  persons,"  said  the  Vice- 
Chancellor,  **  who  have  attained  21,  are  not  in  a  state  in  which  they  do 
not  want  education,  and  there  is  no  period  of  life  in  which  a  person  does 
not  require  maintenance."  Education  includes  maintenance  (f).  Where 
maintenance  is  given  during  minorityy  as  a  general  rule  it  does  not  cease 
on  the  marriage  of  the  child  {f). 

Where  a  fund  was  given  to  the  children  born  and  to  be  born  of  a  par- 
ticular person,  to  be  divided  between  them  at  21  or  marriage,  and  the 
dividends  were  directed  to  be  paid  to  the  father  during  his  lifsy  and  after 
his  death  then,  during  the  minority  of  each  child,  that  the  dividends 
should  be  retained  by  the  trustees,  and  should  be  applied  by  him  or 
them  as  the  events  should  happen,  in  the  maintenance,  clothing,  and 
advancement  of  each  child  in  such  proportion,  &c.,  as  the  father,  or,  as 
the  event  might  happen,  the  trustees  should  think  fit:  it  was  held  that 
this  was  a  trust  in  the  father  of  the  income  for  the  maintenance,  &e.,  of 

(a)  The  general  rules  are  stated  supra^  p.  and  see  Alexander  v.  M*CuUocht  1  Cox,  391. 

185.     The  doctrine,  where  there  is  a  trust  (rf)   10  Sim.  287,  and    see   Kihin^on  t. 

for  accumulation,  and  where  there  is  a  gil\  Gray^   10  Sim.  293,  S97 ;    Wtbb  t.  Kelljf,  9 

over,  is  stated,  pp.  186-190.  Sim.  469. 

(6)  Badham  v.  Met,  1  Rnss.&  M.  631.  (e)  Foley  v.  Parry,  6  Sim.  145. 

(r)  Kilvington  v.  Gray,  10  Simons,  297 ;  (/)   ConoUy  v.  Farrell,  8  Beav.  347. 
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bis  children,  "which  trust  did  not  terminate  upon  all  or  any  of  his  chil* 
dren  attaining  majority  during  his  life:  that  he  might  apply  the  income 
to  the  support  of  the  children  without  reference  to  his  ability  to  maintain 
them  :  and  that  on  any  child  coming  of  age  he  could  not  claim  his  dis- 
tributive share  of  the  capital,  not  only  because  it  was  not  clear  that 
aAer-born  children  would  be  entitled  to  participate,  but  because  the 
father  would  be  justified,  if  circumstances  called  for  it,  in  distributing 
the  income  unequally  as  between  the  different  children  (a). 

•Where  the  income  of  property  is  given  to  the  mother  for  the  r*4gii 
maintenance  of  herself  and  her  children,  what  is  intended  is  that  ^  ^ 
she  shall  receive  the  whole  income,  and  shall  maintain  the  children  out  of 
it  so  long  as  they  form  part  of  her  family ;  but  when  they  are  forisfamili- 
ated, as  by  marriage,  they  lose  the  right  to  maintenance  (6). 

Where  provision  for  the  maintenance  of  infants  is  made  by  a  parent 
or  a  person  in  loco  parentis,  as  before  noticed,  interest  will  be  given 
from  the  testator's  death  (c),  unless  a  contrary  intention  is  shown,  as 
where  the  parent  has  by  his  will  made  a  distinct  provision  for  the  main* 
tenance  of  the  child  (rf) :  and  where  a  legacy  is  given  to  children,  pro* 
vided  they  shall  attain  21,  with  a  gift  over  if  the  children  should  die  be- 
fore 21,  if  the  testator  appoints  trustees  and  guardians  to  the  children, 
particularly  with  a  request  that  they  will  attend  to  their  education,  the 
children  will  be  entitled  to  the  interest  of  the  legacies  for  their  main- 
tenance and  education  until  they  attain  21,  or  die  under  that  age  {e). 

It  has  been  stated  to  be  the  settled  rule  of  the  court  that  trustees  for 
infants  shall  not  be  permitted,  of  their  own  authority,  to  break  in  upon 
the  capital  for  the  maintenance  of  the  infants ;  the  court  itself  has  very 
rarely  broken  in  upon  the  capital  for  the  mere  purpose  of  maintenance, 
though  frequently  for  advancement  (/),  where  the  property  has  been 
small  {g) :  but  Sir  A.  Hart  held,  treating  the  case  of  Walker  v.  Wethe^ 
rell  as  overruled,  that,  whatever  act  done  by  the  trustee  spontaneously 
was  such  as  the  court  would  have  ordered  to  be  done,  is  rightly  done, 
and  will  be  sustained  (A). 

As  the  court  will  allot  maintenance  for  the  infant  out  of  the  produce 

*(a)  Bateman  v.  Fotttr,  1  CoU.  118,  126;  &  6.  temp.  Sagd.  1;  also  a  case  of  grand- 

and  see  Langmore  v.  Elcttm^  2  Yo.  &  Coll.  C.  C.  children,  and  see  Heath  t.  Perry^  3  Atk.  101 ; 

363,  370 ;  there  the  trust  was  to  permit  the  Crickett  v.  Dolby,  3  Ves.  10 ;  Raven  v.  Waite 

-wife  to  receive  the  rents,  &c.  for  her  own  use  is  also  in  1  Wils.  C.  R.  p.  204,  et  v.   1  R.  & 

and  for  the  maintenance,  &c.  of  the  testator's  M.  343. 

children,  "  so  long  as  she  shall  continue  my         (d)  Donovan  ▼.  Needham^  9  Beav.  164. 
widow :"  it  was  held  that  these  words  ap-         (e)    MiUt  v.  BpbarU,  1  Russ.  &  M.  555 ;  S, 

plied  equally  to  the  duration  of  the  trusts  for  C,  Taml.  R  476 ;  and  see  Pdt  t.  FeUowt,  1 

maintenance  as  to  the  interests  of  the  widow ;  Swanst.  561,  cited  as  Pe//  v.  FeUotM,  mp.  p. 

and  see  Sheppard  v.  Wilton,  4  Hare,  395. —  1 86 ;  Boddy   v.   Dawet,    1  Keen,   S68 ;  and 

**  What,"  said  the  Vice  Chancellor,  in  the  first-  Broum  v.  Teny>erky,  3  Russ.  263 ;  and  Ex 

cited  case,   **I  should  do,  if  the  father  were  parte  Bowden,  Rolls,  1835,  cited  1  Keen,  366. 
to  commit  a   breach  of  trust  or  of  duty  to-         (/)    Walker  v.  Wetherell,  6  Ves.  473. 
wards  either  of  the  children,  it  is  unneces*        (g)    Ex  parte   Green,   1  Jao.  &  W.  253  ; 

■Biy  to  say."  Harvey  ^.   Harvey,  2  P.  W.  22  ;  Barlow  v. 

(6)  Boufden  v.  Laing  (1844),  14  Sim.  115,  Grant,  1  Yern.  255;  Ex  parte  Sunft,  1  Russ. 

"where  most  of  the  material  antecedent  cases  &  M.  575;  Clay  v.  Pennington,  8  Sim.  359. 

are  cited.  The  cases  are  collected  by  Mr.  Hill  on  Trust- 

(c)   Supra,  p.  186,  and  see   Hill  v.  Hill,  3  ees,  399, 400 ;  and  see  Fentiman  v.  Fentimany 

Yes  &  B.  183, a  case  of  grandchildren;  they  13  Sim.  171. 

were  described  as  infant  orphans,  and  some         (A)    Carrmchael  v.  WUaon^  3  Molloy,  84  ; 

of  tlietn  illegitimate,  Lulii  v.  Ledie,  Lloyd  see  Lewin  on  Trusts,  84. 


461  MainUnance — Apportionment. 

r*4621  ^^  ^^^  estate,  it  will  also  in  so  doing  consider  the  cirtnmstances 
■-  ^  *and  state  of  the  family :  as  where  there  is  an  elder  son,  an  in* 
fant,  and  younger  children  who  have  no  provision,  the  court  will  allow 
a  more  ample  maintenance  to  the  guardian  of  the  eldest  son,  by  which 
the  younger  children  may  be  maintained  (a).  And  as  the  court  will, 
where  the  legacy  is  vested  (&),  order  maintenance  where  none  is  direct- 
ed by  the  will,  and  though  the  interest  is  directed  to  accumulate  (c) ;  so 
on  the  other  hand,  as  will  be  more  particularly  noticed  hereafter,  it  will 
refuse  to  apply  the  fund  for  maintenance,  though  so  directed,  if  the 
father  be  living  and  of  sufficient  ability  to  maintain  his  child,  unless  it 
be  given  to  the  father  ((f). 

If  a  bequest  be  to  or  in  trust  for  a  legatee  to  apprentice  him,  or  the 
like,  it  is  an  absolute  gift  to  the  legatee ;  so  that,  if  he  die  before  it  be  so 
applied,  it  will  belong  to  his  representatives  (e). 

As  maintenance  is  given  for  the  daily  subsistence  of  children,  there* 
fore,  as  a  general  rule,  though  a  sum  be  directed  to  be  paid  half-yearly 
at  stated  times,  for  maintenance,  until  the  portion  of  the  child  shall 
become  payable,  the  child  will  be  entitled  to  a  proportionate  part  of  the 
sum  directed  to  be  applied  during  the  interval  which  elapses  from  the 
last  payment  down  to  the  time  of  the  portion  becoming  due  {/),  Where 
an  annuity  charged  upon  land  is  given  for  the  maintenance  of  children 
down  to  the  time  when  the  eldest  shall  have  attained  21  or  any  other 
definite  period,  such  provision  being  given  for  maintenance  of  children, 
the  children,  contrary  to  the  general  rule,  are  entitled  to  an  apportioned 
part  of  such  annuity  for  the  time  between  the  last  payment  and  the  pe* 
nod  at  which  the  charge  ceases  (g), 

A  question  as  to  apportionment  under  the  late  statute  came  before 
Lord  Langdale  a  short  time  since,  which  it  may  be  well  here  to  intro- 
duce. A  testator  gave  his  residuary  estate  to  his  executors  upon  trust 
to  apply  a  competent  part,  at  the  discretion  of  his  trustees,  of  the  inte- 
rest and  dividends,  for  the  maintenance  and  education  of  his  son  during 
his  minority,  and  from  time  to  time  to  accumulate  the  residue  of  such 
interest,  &c.,  and  after  he  should  attain  21  to  apply  a  moiety  of  such 

r*4B^1  *^°^^^^^^'  ^c*  ^^^  ^^^  support  until  he  attained  25,  and  on  his  at- 
■-  ^  taining  25  to  pay  such  residue  to  his  son  ;  if  he  should  not  at- 
tain 25,  then  in  trust  for  his  children,  if  any.  On  the  llth  January, 
1844,  548/.  was  received  for  a  half-year's  dividends ;  the  son  attained 
21  the  31st  Oct.,  1843 ;  the  son  claimed  the  whole  of  the  dividends  on 
the  ground  of  their  having  been  received  after  he  attained  21  ;  it  was 
contended  that  under  the  Stat.  4  &  5  Will.  IV.  c.  22  (A),  the  son  was 

(a)  Harvey  v.  Harvey ^  2  P.  W.  21;  Lanoy    704,  and   other  cases  cited  Roper  oa  Leg. 
V.  Duke  of  Mhol,  2  Atk.  447;  Pdre  v.  Petre,     1497. 

3  Atk.  511 ;  Roaehe  v.   Garvan,  1  Ves.  160;  (/)    Hay  v.  Pahner,  2  P.  W.  pp.  501-2 ; 

Style  V.  Styk,  July,  1799,  Mad.  MS. ;  BwmU  the  Master  of  the  Rolls  also  referred  this  case 

V.  Burnet^  1  Bro.  179;  2  Fonbl.  234-5.  to  the  general  intention  appearing  upon  the 

(b)  See  Detcrambet  t.  Tomkim,  1  Cos,  instrument,  Reynuk  v.  itfarftn,  3  Atk.  p.  330. 
133.  The  rent  of  a  mortgage  is  of  course  appor* 

(r)  Siipra^p.  187.   J(fo2e  v.  Jlfo2e,  Dick.  310;  tionable,  as  it  is  due  from  day  to  day;  see 

Stretch  v.  Watkim,  1  Mad.  253 :  2  Fonbl.  uH  the  notes  2  P.  W.  502. 
mp.  (g)  Sheppard  v.  Wilton^  4  Hare,  395 ;  Rty- 

{d)  Hugket  V.  HugheSy  1  Bro.  387.  mth  v.  Martin,  ubi  tup. 

(e)  Nemtt  y.  NeoiU,  2  Vern.  430 ;  Barlow  v.         (h)  By  that  statute  where  an  annuity  or 

Grantjl  Vera.  p.  254 ;  Cope  y.  Wilmotj  Ambl.  dividends  of  stock  are  given  to  ooe  for  Ufe^ 
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only  entitled  to  an  apportioned  part  of  the  dividends  which  accrued  in 
Jan.,  1844;  for  the  children  of  the  son,  if  they  should  become  entitled 
to  the  funds,  might  insist  that  the  son  was  only  entitled  to  half  of  that 
portion  of  the  dividends  which  accrued  after  he  attained  21 ;  but  Lord 
Langdaie  was  of  opinion  that  this  was  not  a  case  for  an  apportion- 
ment (a). 

Where  the  testator  has  imposed  it  as  a  duty  on  trustees  to  take  care 
of  an  infant,  and  to  provide  for  him  in  some  business  or  profession  and 
his  future  maintenance,  and  has  designated  the  fund  out  of  which  the 
provision  is  to  be  made,  the  court  will,  in  the  event  of  the  execution  of 
the  trust  devolving  upon  the  court,  exercise  the  discretion  which  the  tes- 
tator has  reposed  in  the  trustee  {b). 

Where  a  gift  is  made  to  a  person  and  a  trust  created  in  that  person, 
the  court  may,  unless  in  special  cases,  properly  pay  over  the  fund  to  the 
individual  who  is  such  trustee ;  but  the  person  to  whom  the  payment  is 
made  in  that  character  is  of  course  answerable  for  the  fund  to  those  for 
whose  benefit  the  trust  is  created  (c). 

Bequests  are  of  frequent  occurrence  in  wills,  by  which  property  is 
given  to  a  parent  for  the  support  or  towards  the  support  of  his  children, 
or  to  enable  him  to  provide  for  his  children,  and  the  like,  and  the  court 
has  had  to  define  what  is  to  be  considered  the  intention  in  such  cases, 
and  to  what  extent  a  trust  is  imposed,  or  a  gift  is  to  be  implied  to  the 
father,  or  to  the  children,  or  to  both.  It  has  been  objected  in  such  cases 
that  the  bequest,  being  only  the  better  to  enable  the  party  to  perform  a 
given  duty,  is  absolute  in  the  donee ;  and  so  it  is  held  where  to  enable 
the  father  to  aftbrd  to  his  children  a  proper  maintenance  is  only  a  motive 
for  the  gift  ((/),  as  will  be  seen  hereafter.  It  has  also  been  objected,  in 
some  of  these  cases,  that  as  *the  donee  has  the  power  to  dispose  rtitAaA'] 
of  the  fund  at  pleasure  to  an  extent  not  defined,  it  brings  the  case  '-  -^ 
within  the  rule  above  adverted  to  (e),  namely,  that  there  is  not  sufficient 
certainty  as  to  the  subject  to  enable  the  court  to  imply  a  gift  or  to  raise 
a  trust ;  but  the  court  has  considered  itself  competent  to  measure  the 
extent  of  the  benefit  thus  intended  to  be  conferred  on  the  children,  and 
accordingly  the  children  or  other  objects  have,  in  many  cases,  upon  the 
intention,  been  held  to  take  an  interest  either  by  way  of  direct  gift  or  of 
trust. 

A  gift  to  a  wife  to  support  herself  and  her  family  (/),  or  to  the  end  that 
she-  may  give  the  testator's,  children  such  fortune  as  she  shall  think  proper 
or  as  they  best  deserve,  and  such  like  expressions,  raises  a  trust  for  the 
objects  so  pointed  out.     So  a  gift  by  a  man  to  his  wife,  to  the  intent  that 

with  remainder  over,  as  between  the  tenant  Appeal,  ib.  186,  Robinmm  v.  THckdl,  8  Yes. 

for  life  and  persons  in  remainderman  appor-  142;  RanktM  v.  Wardj  1  Hare,  449. 

tionment  now  takes  place,  which,  by  the  (d)  Ben$im  v.  WkUiam,  5  Sim.  22,  it  v.  inf. 

general  law,  would  not  be  the  case  ;   see  3  (e)  V.  mpra,  p.  69. 

Hare,  180-4.  (/)  A  direction  to  a  son  (who  was  ap- 

(a)  Can^btU  r.  Campbellt  7  Beav.  482.  pointed  executor)  to  take  care  of  his  sister 

(6)  Kihmgton  v.  Gray^  10  Sim.  296 ;  and  Ann,  who  had  an  express  legacy  of  5/.  a 

eee  FoUy  v.  Parry^  5  Sim.  138 ;  S  C  on  Ap-  year,  and  to  whom  the  residue  was  given, 

peal,  2  My.  &  K.  13S,  n^a,  p.  457.  subject  as  aforesaid,  was  held  to  give  the  sis- 

(r)    Woodi  V.   Woodt,  1   My.  &  Cr.  409 ;  ter  a  right  to  a  sufficient  maintenance,  Brood 

Cocper  T.  Thonaon^  3  Bro.  96,  98;  &  C,  on  v^Bevan^  note  to  1  Russell,  511. 
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she  may  dispose  of  the  same  '^for  the  benefit  of  herself  and  our  children 
as  she  may  deem  most  advantageous"  is  a  trust,  but  the  wife  may  ap- 
point to  some  of  the  children  to  the  exclusion  of  others  (a). 

Where  a  gift  was  upon  trust  to  pay  into  the  hands  of  the  father  1000/., 
to  be  laid  out  by  him  in  the  education  of  his  two  eldest  sons  for  the  time 
being  who  should  be  alive  at  the  testator's  death;  if  only  one,  5001.  only 
to  be  paid:  it  was  held  that  the  children  took  a  direct  interest  in  the 
legacy,  so  that  the  father  having  died  in  the  lifetime  of  the  testator  it  did 
not  lapse  (6). 

A  sum  of  money  was  appointed  by  a  married  woman  to  trustees  upon 
trust  that  they  should  in  the  mean  time  (t.  e.  before  the  children  should 
become  actually  entitled  to  the  property  under  the  appointment),  after 
her  decease,  pay  the  income  of  the  share  of  each  of  her  children  unto 
her  husband,  "  in  order  the  better  to  enable  him  to  support,  maintain,  and 
educate  each  such  child  until  his  or  her  share  should  become  transfer- 
able;" if  the  husband  should  not  be  alive,  then  the  trustees  were  at  their 

r*4f)51  ^'s^'^^^ioQ  ^o  ^PP'y  ^^^  income  of  each  ^child's  share  for  his  or  her 
•■  J  maintenance  and  education  respectively.  The  wife  died,  leaving 
her  husband  and  an  only  child,  an  infant,  her  surviving.  Mr.  Wetherell, 
the  husband,  had  assigned  all  his  personal  estate  to  trustees  for  the  be- 
nefit of  his  creditors.  The  question  in  the  cause  was,  whether  the  income 
of  his  daughter's  property  so  appointed,  or  any  part  of  it,  passed  under 
that  deed.  It  was  insisted  by  the  daughter  that  a  trust  attached  for  her 
benefit  on  the  whole  income :  the  trustees  for  the  creditors  insisted  that 
the  whole  income  was  given  absolutely  to  the  husband :  the  M.  R.  held 
that  there  was  a  clear  intention  to  create  a  trust  for  the  benefit  of  the 
children  to  the  extent  of  the  entire  incomey  which  was  ordered  to  be  paid 
to  the  father,  to  be  applied  by  him  for  the  maintenance  of  the  daughter 
accordingly  (c). 

In  a  case  where  the  testator  in  substance  gave  to  his  wife  and  two 
other  trustees  all  his  residuary  property  in  trust  to  pay  over  the  rents,  &c. 
to  his  wife  for  the  education  and  advancement  in  life  of  any  children  she 
might  have  born  by  him,  ctfter  her  death  the  whole  of  the  said  property 
in  trust,  or  arising  out  of  the  management  of  this  trust,  to  be  divided 
amongst  his  children,  and  the  testator  gave  his  furniture,  plate,  &c.,  to 
his  wife  absolutely ;  the  V.  C.  of  England  was  of  opinion  that  the  natural 
construction  of  the  will  was,  that  the  whole  income  should  be  paid  to  the 
wife  subject  to  the  burthen  of  maintaining  and  educating  the  children 
out  of  it;  and  he  so  declared  accordingly (^). 

Where  a  testator  gave  to  his  wife  a  sum  of  money  in  addition  to  other 
property  previously  settled  upon  her,  *^  in  consideration  of  the  expense 

(a)   Burrett  v.  Bwr^  Amb.  6C0 ;  Raikei  v.  the  mainteoance  of  the  children ;  see  p.  308 ; 

Wardy  y.  Jurist,  1008  ;  S.  C,  1  Hare,  445  j  but  the  Vice  Chanoellor  was  consiciembly  in- 

Crockett  v.  Crockett^  yi.  Jurist,  531 ;  1  Hare,  fluenced   by  the   circamstance,    that,  in   tbe 

451 :  as   to   which   case  y.  infra.    AU  the  eyent  of  the  death  of  the  father,  another  per- 

most  important  cases  are  cited  in  those  two  son   was  appointed  to  apply  the  income  ia 

cases ;  and  see  Hadow  y.  Hadow^  9  Sim.  438 ;  the  same  manner  as  the  &ther  was  directed 

Hodgton  y.  Green,  Vice-Chancellor  Wigram,  to  do. 
26ih  June,  1842,  yi.  Jur.  819.  (c)    WethtrtU  y.  Wil$on,  1  Keen,  86;  and 

(6)  Hodgdon  v.  Green,    %tbi  mp.  /  and  sea  see  Hammond  y.  Neame,  1  Swaost.  35. 
Leach  y.  Leach,  13  Sim.  304 ;  there  the  court         (</)  GUbert  y.  BenneU,  10  Simons,  373 ;  the 

held  that  the  father  was  a  trustee  to  the  ex-  children  sought  to  exclude  the  mother  from 

tent  of  being  bound  to  apply  the  income  for  any  beneficial  interest. 
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and  care  she  will  incur  in  the  maintenance  of  our  children,"  the  court 
held  that  this  was  a  trust  for  the  children  to  the  extent  of  maintaining 
them  whilst  at  home,  and  the  Master,  in  computing  what  was  proper  for 
maintenance  for  the  children,  was  directed  to  have  regard  to  the  circum- 
stance that  their  mother's  house  was  their  home ;  but  the  Lord  C.  held 
that  the  mother  was  not  liable  for  the  expense  of  their  education,  so  that 
she  might  not  be  induced  to  keep  them  always  at  home,  as  the  testator 
could  not  have  meant  that  she  should  be  laid  under  a  temptation  to  spoil 
the  boys  by  keeping  them  at  home  (a). 

A  testator  gave  all  his  estate,  real  and  personal,  to  his  wife  to  hold  to 
her,  her  heirs,  &c.  absolutely,  **  and  at  her  own  disposal,  for  the  r»4^/>i 
•maintenance  of  herself  and  bringing  up  of  my  children :"  it  was  ^  ^ 
held  that  the  widow  might  sell  the  real  estate  (6). 

Where  a  fund  is  bequeathed  to  a  parent,  subject  to  a  trust  to  main- 
tain, or  to  maintain  and  educate,  his  children,  the  surplus  will  belong 
to  the  parent ;  it  is  a  gift  subject  to  a  charge :  it  may  be  difficult  in  some 
cases  to  determine  whether  the  gift  is  to  the  children  or  in  such  terms 
as  to  constitute  an  implied  gift  to  the  parent:  this,  like  every  such  ques- 
tion, must  be  determined  on  the  intention  to  be  collected  from  the  instru- 
ment (c). 

In  the  cases  already  adduced,  the  children  were  held  to  be  the  objects 
of  bounty;  but  if  they  are  only  the  occasions  of  bounty,  the  donee  will 
be  held  to  be  beneficially  entitled,  and  not  to  be  a  trustee  ;  therefore,  if 
the  motive  of  an  absolute  gift  to  a  parent  is  expressed  to  be  that  he  may 
be  enabled  to  maintain  his  children,  no  trust  will  arise;  for  a  mere  motive 
will  not  constitute  a  trust((f):  at  least,  this  will  clearly  hold  if  there  should 
have  been  no  children,  more  especially  if  it  was  known  to  the  testator 
that  there  were  none,  at  the  date  of  the  will  (e). 

Though  the  father  is  undoubtedly  bound  to  maintain  and  educate  his 
children  (y),  and  he  cannot  in  ease  of  himself,  when  capable  of  properly 
maintaining  them,  appropriate  their  property  for  that  purpose,  it  is  com- 
petent for  him  on  his  marriage  to  stipulate  that  certain  property  shall  be 
applied  to  those  purposes,  and  if  there  be  a  contract  to  that  effect,  the 
property,  the  subject  of  the  contract,  must  be  applied  for  that  purpose, 
1 

(a)  Collier  v.  Collier,  3  Ves.  33.  low  v.  Grant,  1  Vern.  255 ;  Barton  v.  Cookt, 

(6)   Wood  V.  Bichardion,  4  Beav.  174  ;  and  5  Ves.  463 :  Ucht  v.  Lord  Kilmorey^  Turn.  & 

see  Pratt  ▼.    Churchy  Rolls   (1830),  t6uf.  p.  R,  207. 

177,  to  same  effect.  (e)  Benton  v.  Whittam,  5  Sim.  22,  30, 32. 

(c)  See   Handey  v.   Gilbert,    1    Jac.   354  ;  This  was  agiA  to  a  brother  (to  enable  bim  to 

Gordon  v.  Rutherford,  Turn.  &  R.  373,  377;  assist  such  of  the  children  of  a  deceased  bro* 

aD(i  other  cases  stated,  Roper  on  Leg.  1 144-5  ;  ther  as  the  donee  might  find  deserving  of  en- 

Bateman  y.  Foster,  1  Coll.  121.  couragement)  ;  these  words  were  in  a  paren- 

(rf)  Hammond  v.  Neame,  1  SwansL  35-8.  thesis  in  the  will,  and  the  Vice-Cliancellor 

This  was  a  gift  to  a  mother,  who,  as  Sir  W.  considered  this  to  be  a  material  feature,  pp. 

Grant  observed  in  his  judgnent,  was  under  29,  30 ;  it  was  held  that  no  trust  was  ere- 

DO  legal  obligation  to    support  her  children  ated :  this  conclusion  was  fortified  by  other 

IBerkekyy.  Sunnbume,  6  Sim.  615-17,  it  is  parts  of  the  will,  pp.  33-4;  and  see  3  Hare, 

presumed,  is  to  be  referred  to  this  principle):  140-1  ;  Thorp  v.  Owen,  2  Hare,  607  ;  ^dbra- 

by  analogous   reasoning,   the    purpose    for  ham  v.  Alman,  1  Russ.  515. 

which  a  legacy  is  given  will  not  prevent  a  (f)  Hammond  v.  Neame,  ubi  sup. ;  et  v.  sup. 

legacy  from  vesting  in  the  donee,  though  the  p.  460. 
purpose  cannot  be  effected :  see,  int.  oL  Bar- 
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notwithstanding  the  father  may  be  of  ability  to  maintain  his  children  (a). 
So  in  the  case  of  a  legacy  given  by  a  stranger,  the  interest  of  it  may  be 
so  given  or  directed  to  be  applied  expressly  for  maintenance,  as  to  be  in 

r*a.f)71  s^^bs^BQC^  ^  8^^  ^^  ^^^  father,  or  rather  for  *his  relief.  Where  a 
^  -'  testator  gave  two-fifths  of  his  personal  estate  to  the  plaintiff  in 
trust  to  apply  the  same  for  the  maintenance  and  use  of  his  children  by 
the  testator's  late  daughter,  it  was  held  that  he  was  entitled  to  apply 
such  interest  for  their  maintenance,  notwithstanding  he  was  of  ability  to 
maintain  them (6).  ^*If,"  said  Lord  Cottenham,  in  a  late  case(c)  on  this 
subject,  '^  the  property  of  the  children  had  been  derived  from  the  bounty 
of  a  stranger,  there  could  be  no  doubt  but  that  the  father,  being  of  ability 
to  maintain  his  children,  would  not  be  entitled  to  any  allowance  out  of 
the  income  of  their  property  for  that  purpose ;  but  the  claim  of  the  father 
rests  upon  the  distinction  which  has  been  taken  between  the  cases  in 
which  the  property  of  the  children  is  derived  from  the  bounty  of  a 
stranger,  and  those  in  which  they  are  entitled  to  it  under  the  marriage 
settlement  of  their  parents,  such  as  Mundy  v.  Lord  Howe  {d)j  Stocken 
T.  Stocken  (e),  and  Meacher  v.  Young  {/).  It  appears  to  me  that  the 
distinction  between  those  two  classes  of  cases  has  been  carried  quite  as 
far  as  can  be  justified  upon  principle.  In  some  of  them  it  has  been  said 
that,  in  the  case  of  marriage  settlements,  the  father  is  a  purchaser,  and 
therefore  entitled  to  an  allowance  for  the  maintenance  of  his  children, 
and  thereby  to  be  relieved  from  the  burthen  which  the  law  throws  upon 
him  of  maintaining  them  himself.  No  doubt,  he  is  so  if  the  contract 
contained  in  the  settlement  gives  him  such  a  benefit;  but,  before  he  can 
be  entitled  to  it,  he  must  show  that  such  was  his  contract.  So,  in  the 
case  of  a  legacy  from  a  stranger,  if  the  intention,  to  be  found  on  the 
construction  of  the  will,  appears  to  have  been  that  the  father  should  have 
such  a  benefit,  the  court  is  bound  to  give  it  to  him.  In  both  cases,  the 
question  is  one  of  construction  and  intention.  In  all  the  cases  referred 
to,  there  were  distinct  and  positive  trusts  to  apply  the  income  to  the 
maintenance  of  the  children,  applicable,  according  to  the  construction 
put  upon  the  whole  of  the  provision,  to  the  case  of  a  surviving  father." 
In  some  special  cases  an  absolute  gift  has  been  implied  on  a  gift  to 
one  person  coupled  with  the  purpose  of  maintenance  of  another.  A  tes- 
r*4f)Rl  ^^^^'^  S^^^  10001.  to  her  nephew  to  bring  up  and  maintain  her 
1-  ■*  'natural  son  Frederick:  she  then  gave  the  residue  of  her  property 
for  the  benefit  of  her  four  natural  children,  including  Frederick ;  the 
testatrix  then  gave  directions  for  investing  the  residue  and  applying  it 
for  the  benefit  of  the  children :  it  was  contended  that  a  trust  of  the 
1000/.  for  Frederick  was  created  ;  but  the  V.  C.  of  England  held  that 

(a)  Mundy  v.  Lord  Howt^  4  Bro.  p.  223  ;  court  ought  to  compel  the  trustees  to  execute 

Meacher  v.  Youngs  2  My.  &  K.  40U:  Stocken  the  power  for  his  benefit.     The  Lord  Chan* 

V.  Slacken^  4  My.  &  Cr.  98:  et  v.  Lucknow  v.  cellor  said  he  could  not  upon  that  settlemeiK 

Brown^  xii.  Jur.  1017  j  and  De  Weever  v.  Rock-  find  any  trust  for  the  benefit  of  the  father, « 

portf  6  Beav.  391.  any  contract  that  he  should   be  relieved  cot 

(6)    Hawkins  v.  Wattg^l  Sim.  199.  of  the  settled  property  from  the  Utrtbeo  of 

(c)   Tkompton   v.    Griffin,  Cr.  &    Phillips,  supporting  his  children. 

320.     This  was  the  case  of  a  power  given  to  (d)  4  B.  C.  C.  223. 

trustees  to  apply  the  income  of  property  set*  (e)  4  Sim.  152;  S.  C.  2  My.  &  K.  4S9; 

tied  for  tlie  separate  maintenance  of  a  mar-  and  4  My.  &  Cr.  95. 

ried  woman  for  life,  for  the  maintenance  of  (/)  2  My.  &   K.490. 
the  children.    The  father  contended  that  the 
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the  nephew  took  the  1000/.  absolutely ;  when  the  testatrix  meant  to  give 
money  for  the  maintenance  of  her  children,  she  had  expressly  done  so ; 
if  Frederick  had  died  in  the  life  of  the  testatrix,  the  legacy  would  not 
have  lapsed  (a). 

X7000  was  given  to  a  man  to  enable  him  to  provide  for  his  younger 
children,  and  if  he  should  die  without  the  testator  having  made  any 
alteration,  then  the  sum  was  given  to  the  wife  of  the  same  donee  for  the 
same  purposes,  and  if  both  should  die  before  the  testator,  the  testator 
gave  the  nK)ney  to  the  younger  children  ;  it  was  held  that  the  father  (the 
original  donee)  was  entitled  to  the  7000/.  for  his  life,  and  that  his  younger 
children  had  an  interest  in  the  principal  (6). 

Where  property  is  so  given  or  settled  as  that  children,  either  in  re- 
spect of  maintenance  or  otherwise,  and  the  parents,  respectively,  have 
an  interest  in  unascertained  proportions,  or  for  interests  not  defined,  the 
extent  and  nature  of  the  benefit  which  the  children  may  be  entitled  to, 
will,  of  course,  greatly  if  not  altogether  depend  upon  the  circumstances 
of  each  particular  case. 

In  some  instances,  where  maintenance,  or  any  immediate  interest  in 
the  children,  has  not  appeared  to  be  the  object  of  the  instrument,  the  parent 
has  been  held  to  take  a  life  interest,  and  the  children  to  take  in  re* 
mainder;  in  other  cases,  the  parent  and  the  children  have  been  held  to 
take  as  joint  tenants ;  in  others,  as  tenants  in  common  ;  in  others,  the 
children  have  been  held  only  to  take  in  substitution  for  their  parents  as 
distinguished  from  by  way  of  limitation.  And  first,  as  to  the  cases 
where  the  children  have  been  held  to  take  in  remainder. 

The  case  of  Chambers  v.  Atkins  (c)  arose  upon  a  settlement ;  the  fund 
was  to  be  transferred  to  the  husband,  if  he  should  survive  the  wife,  to 
and  for  the  use  and  benefit  of  him  and  any  child  or  children  of  the  in- 
tended marriage.  The  Vice-Chancellor  of  England  considered,  though 
entertaining  some  doubts,  that  the  direction  to  transfer  the  fund  to  the 
hasband  excluded  the  idea  of  joint  tenancy  with  his  children,  so  that  he 
was  held  to  be  entitled  for  life,  the  children  in  ^remainder  (rf).  r^Aaqi 
In  Morse  v.  Morse  (e),  the  bequest  was  to  "  my  daughter,  Anne  ■-  ^ 
Morse,  and  her  children,  for  their  sole  use  and  benefit,  5000/. ;"  3000/. 
was  to  be  paid  within  a  month  afier  his  death,  the  other  2000/.  within 
a  year  after  his  wife's  death  ;  and  the  testator  appointed  two  persons 
trustees  of  those  sums,  for  his  daughter  and  her  children :  the  Vice- 
Chancellor  of  England  held  that  the  daughter  took  for  life,  and  that  all 
the  children  she  might  have  would  take  in  remainder,  for  if  not  different 
classes  of  children  would  become  interested  in  the  two  portions  of  the 
legacy. 

In  a  very  late  case  (1848),  Lord  Langdale,  in  reference  to  Wilde^s  case, 

(a)  Ward  v.  Biddies,  16  Law  J.,  N.  S.  455;  their  use,"  following  words,  per  $e.  of  joint- 

xi.  Jur.  624.  tenancy,  the  court  was  justified  in  giving  the 

(6)  Brown  v.  Ca$canajor^  4  Ves.  498  ;  see  father  an  interest  for  life,  with  remainder  to 

5  Sim.  31.  tiie  children,  letting  in  all   who  should  be 

{c\  1  Sim.  &  St  382.  born  during  the  life  of  the  father. 

(c)  In    Vatighan  v.  Marquis  of'Head/ort,        (e)  2  Sim.  487;  and  see  Jtffery  v.  Hony- 

10  Sim.  641,  the  Vice  Chancellor  of  England  tcoodj  4  Mad.  402,  and  the  cases  there  cited, 
held,  that  oq  the  words  "  to  be  secured  for 
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>vhich  had  been  cited,  said,  ^^he  believed  in  all  the  instances  where,  ia 
case  of  there  being  children  living  at  the  time  of  the  gift,  the  parents 
had  been  held  to  take  life  interests,  with  remainder  to  the  children,  the 
gifts  had  not  been  simple,  but  had  contained  some  intimation  of  an  in- 
tention that  they  should  so  take  (a) ;"  a  slight  indication  of  such  inten- 
tion is  sufficient  (6). 

As  regards  Joint  Tenancy  and  Tenancy  in  Common  (c),  though  it  has 
been  said  that  the  advantages  given  to  joint  tenancy  are  against  equity  (d), 
and  the  leaning  of  the  court  has  latterly  been  against  it  (e),  yet  where 
two  or  more  persons  become  jointly  interested  by  way  of  gift  without 
any  words  of  severance,  there  the  same  must  be  subject  to  all  the  con- 
sequences of  law  affecting  such  an  interest  (y*).  But  where  the  question 
is  how  portions  should  be  given  in  pursuance  of  articles,  as  joint  tenancy 
is  an  inconvenient  mode  of  settlement  in  reference  to  the  time  of  the 
minorities  of  the  children,  the  Court  of  Chancery  will  rectify  the  articles 
by  the  presumed  intent  of  the  contract,  and  will  permit  words  that 
would  be  construed  a  joint  tenancy  at  law  to  create  in  equity  a  tenancy 
in  common  (g). 

A  testator  gave  to  Ann  Wilson,  "  together  with  her  little  girl  Louisa, 
and  her  little  boys,  my  adopted  children,  and  for  their  joint  maintenance 
rM7m  — *^^^^^  mother  to  have  the  care  of  bringing  them  up  to  the  best 
*-  -'of  her  power  till  they  are  able  to  do  for  themselves — 30/.  a  year, 
to  be  paid  to  the  said  mother,  as  above,  half-yearly,  or  as  may  best  suit, 
or  as  her  conduct  deserves,"  &c.  ;  there  were  three  children.  It  was 
contended  that  the  words  '*  joint  maintenance"  applied  to  the  children 
only,  and  that  it  was  to  last  during  minority  only  (A).  The  Vice-Chan- 
cellor  K.  Bruce  held  that  the  effect  was  to  give  an  annuity  of  30/.  to 
these  four  persons  for  their  joint  lives  and  the  life  of  the  survivor,  with 
a  direction  that  whilst  the  three  were  minors,  the  fourth,  being  an  aduh, 
should  receive  it  for  their  maintenance  (t). 

Where  the  gift  was,  that  all  the  property  of  the  testator  should  be  at 
the  disposal  of  the  testator's  wife  "  for  herself  and  children,"  with  some 
special  provisions  ;  the  Vice-Chancellor  Wigram  held  that  the  children 
took  an  interest  in  possession^  and  would  be  joint  tenants  with  the  mo- 
ther, though  the  whole  income  would  be  directed  to  be  paid  to  the  mo- 
ther during  the  infancy  of  the  children,  she  maintaining  the  children  in 
a  proper  manner ;  and  that  these  words  did  not  give  a  power  of  ap- 
pointment to  the  mother  ;  consequently,  when  any  child  attained  21,  he 
would  be  entitled  to  receive  his  share  (k).     But  Lord  Cottenham  reversed 


(a)  Gordon  v.  WheUdon,  xii.  Jur.  988  ;  see  Yes.  630;  J$ton  v.  SmcMman,  2  Vem.  5^; 

Wildes  case,  6  Co.  R.  16  b,  and  Co.  Litt.  9  a,  Webb  v.  Webb,  2  Vern.  p.  668 ;  Jeffrrtyt  ▼. 

and  12  Sim.  188.  SmaO,  1  Vern.  217  j  D.  of  Norfolk  w  Howard, 

(6)  Crockett  v.   Crockett,  infra;  et  vide  1  1  Vern.  164. 

Conn.  &  L.  277,  Heron  v.  Stoket.  (^)   Tafr^art  v.  Taggart,  1   Scha  &  Lef. 

(c)  See  particularly  3  Ves.  631,  Lord  Al-  84 ;  Lewin,  55. 

vnnley.  (h)  On  the  authority  of  Badkam  v.  Ifte, 

(rf)  Arguendo,  Barker   v.    Gila,  2  P.  W.  fupra;  and  Aft/^  v.  (ToMftcarflT,  2  Bea v.  p.  271. 

281 ;  and  see  Partriche  v,  PovcHett,  2  Atk.  55.  (t)   WUton  v.  Madduon^  2  Y.  &  Coll.  C.  C 

Sometimes  it  may  be  the  best  way  of  leaving  375. 

a  legacy;  see  Morley  v.  Bird,  3  Ves.  632  ;  (k)  Crotkett  v.  Crockett,  1   Hare,  451  ;   5 

Stuart  V.  Bruce,  ibid.  633.  Hare,  327-8 ;    on  a  petition  by  one  of  the 

(e)    See  Morley  v.  Bird^  (ubi  tup.)  p.  631.  children,    praying   payment   of  his  alleged 

(/)  Campbell  v.  Campbell,  4  Bro.  p.  17 ;  3  share. 
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lis  decision ;  his  lordship  said  that,  eren-  on  a  giift  to  a  mother  and  her 
children  simply  (a),  a  very  slight  indication  of  intention  that  the  children 
should  not  take  jointly  with  the  mother  has  been  thought  sufficient  to 
enable  the  court  to  decree  a  life  estate  to  the  mother  with  remainder  to 
her  children  {h) ;  and  his  lordship  held  that  the  children  had  not  a  pre- 
sent interest  in  the  fund ;  and  said,  that  the  mother,  according  to  his 
construction  of  the  will  and  the  authorities  he  had  referred  to  (c),  had  a 
personal  interest  in  the  fund  ;  and  as  between  herself  and  her  children, 
she  was  either  a  trustee  with  a  large  discretion  as  to  the  application  of 
the  fund,  or  she  had  a  power  in  favor  of  the  children  subject  to  a  life- 
interest  in  herself  {d), 

*A  gift  to  W.  S.,  his  wife  and  children,  confers  a  joint  tenancy,  r«^7«i 
there  being  children  living;  but  the  husband  and  wife  take  but '-  ^ 
one  share  (e). 

In  Jvbher  v.  Jobbery  on  the  words,  ^^  for  the  benefit  of  herself  and 
nnmarried  children,  that  they  may  be  comfortably  provided  for  as  long 
as  my  wife  may  remain  in  this  life ;"  the  Vice-Chancellor  of  England 
inclined  to  think  that  the  children  took  as  tenants  in  common  with  their 
mother,  but  as  it  would  have  been  premature,  no  declaration  was  made 
as  to  whether  they  took  as  tenants  in  common  or  joint  tenants  {/). 

The  following  are  instances  where  issue  have  been  held  to  take  by 
way*of  Substitution. 

In  Pearson  t.  Stephen  (1831),  the  testator  inter  alia  gave  theresidne 
of  his  personal  estate  in  trust  for  his  five  sons,  ^^  and  their  respective 
issue,  if  any  such  issue,  to  take  per  stirpes  and  not  per  capita^  to  be  di- 
vided amongst  them  in  equal  shares  and  proportions,  the  shares  of  such 
of  them  as  shall  have  attained  21  to  be  paid  to  them  forthwith  after  his 
the  testator's  death;"  the  shares  of  those  under  age  to  be  paid  at  21. 
One  of  the  sons  was  married  at  the  date  of  the  will,  and  at  the  death  of 
the  testator  had  living  four  children,  the  respondents  in  the  appeal.  The 
Lord  Chancellor  (Lord  Brougham),  in  advising  thjs  House  said,  ^^This 
^1  cannot  hare  a  rational  construction  unless  it  creates  an  absolute 
gift  to  the  five  sons.  If  any  of  them  should  not  be  living  at  the  time  of 
the  death  of  the  testator  the  issue  of  such  deceased  son  might  take  by 
substitution;  that  construction  would  fulfil  the  intent  of  the  testator.  If 
this  decision  stapds  (the  Master  of  the  Rolls,  Sir  J.  Leach,  had  declared 
that  the  sons  only  took  iot  life).  Butter  v.  Ommaney  must  be  overruled ;" 

(a)  As  in  De  WUU  r,  Dt  WiUty  11  Sim.         (d)   Crocket  v.  CrodceU,  3  PhiU.  561.  His 

41;  PamtY.  Wagner^  12  Sim.  184;  BtdltM  lordship  there  observed  upon  his  judgment 

T.  CrU/ord,  13  Sim.  592.  in  Woodi  v.  Woods,  1  My.  &  Cr.  401,  supra, 

(6)  MoTM  V.  Morse,  2  Sim.  485,  supra.  and  the  interpretation  which  the  Vice-Chan* 

(c)     Particularly     the    cases    collected,  cellor  Wigram  had  put  upon  that  case.    His 

Chance  on  Powers,  i.  p.  40;  Jinon.  Dalis.  58,  lordship,  p.  556,  sums  up  the  circumstances 

{  5:  in  that  case,  a  man  devised  lands  to  his  which,  in  his  opinion,  were  inoonsibtent  with 

wife  to  dispoee  and  Anploy  them  on  herself,  the  interpretation  put  upon  the  will  by  tha 

or  on  his  or  her  son  or  sons,  at  her  will  and  Vice-chancellor  Wigram. 

pleasure;  it  was  held  that  the  wife  took  a         (e)    Gordon  v.  Whieldon,  ubi  sup^  founded 

fe&simple,  but  that  it  was  conditional,  so  that  as  to  the  last  point  on  Lit.  $  291 ;  lAnon.  Skin, 

if  the  wife  should  alien  to  a   stranger,  it  182;  4  Vin.  Ab.  154,  pi.  10;  and  Baeh  v. 

would  be  a  forfeiture;  and  see  1  P.  W.  152 ;  Andrew,  2  Vern,  120;  and  Bndcer  v.  Whatky^ 

Dmml  y.  Ubley,  stated  1  P.  W.   152;  Raikes  1  Vern.  233;  and  see  add.  note,  No.  1. 

T.  Ward,  1  Hare,  445 ;  see  2  PhiU.  558.  (/)  9  Sim.  603-7. 

vol..  n. — 31 
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''but  if  any  of  the  sons  was  at  that  time  dead,  his  issue  was  to  take  as 
the  stirpes  would  have  taken,  and  not  on  a  division  per  capUaJ*^  Judg- 
ment was  entered  accordingly  (a). 

In  the  late  case  of  Dick  r.  Lacy  (1845)  (6),  the  bequest  was  to  this 
effect :  As  to  all  the  residue  of  my  estate,  real  and  personal,  I  give  the 
same  to  Lady  Mantell  for  her  life,  and  after  her  death  I  give  the  same  to 
her  nieces,  ''  the  daughters  of  Captain  Boyce,  and  their  descendants  ftr 
stirpes^  to  hold  to  them,  their  heirs  and  assigns  for  ever ;  Lady  ManteU 
and  the  descendants  paying  unto  Mrs.  Le  Piastres  50/.  a  year  for  her 
r*4.721  *^^'^*"  Capt.  Boyce  had  three  daughters  only,  one  died  in  the 
^  ^  lifetime  of  the  tenant  'for  life  without  issue,  two  of  them  had 
issue,  whether  or  not  at  the  date  of  the  will  or  death  of  the  testator  is 
not  stated ;  no  act  was  done  to  sever  any  joint  tenancy.  Lord  Lang- 
dale  said  the  words  per  stirpes  not  only  imported  distribution,  but  also 
succession  or  some  species  of  representation ;  the  question,  then,  was  ia 
what  species  of  succession  they  were  to  take,  and  his  lordship  thought 
that  they  could  only  take  by  substituHonj  so  that  it  was  declared  that  the 
daughters  took  absolute  interests  in  joint  tenancy  (c).  The  subject  of 
when  donees  take  per  capita  and  when  per  stirpes  has  been  considered  ia 
a  preceding  page  (d). 

If  the  father  receives  rents  and  profits  for  which  he  ought  to  account, 
and  mixes  them  with  his  own  moneys,  and  invests  those  rents  and  his 
own  moneys  so  mixed  up  in  land,  though  the  land  owing  to  such  admix- 
ture cannot  be  followed  (e),  yet  if  the  father  devises  those  lands  to  his 

children  a  question  of  satisfaction  will  arise  (f). 

Ill  ii  .ij.-  I 

(a)  ProfWfi  y.  SUphtn^  5  BIL  N.  S.  218 ;  2  (</}  V.  npra,  pp.  41^20.     See  add.  DOie» 

Dow.  &  CI.  340;   see  Sir  £.  Sugden's  ob-  No.  2. 

tervations  on  this  caee,  Law  of  Prop.  372,  (<)  Y.  tup.  p.  221. 

411-12.  (/)  Stodcen  v.  Stodom,  4  Mj.  &Cr.99. 

fb)  8  Beay.  214 ;  v.  Mipra,  76,  155.  His  lordship  added,  "  AU  cases  of  satiafaGdon 

c)  Hedges  y.  Harpur^   9    Beay.   479,   is  may  raise  a  case  of  electioa  in  one  sense 

another  instance  of  children  being  held  to  (that  is,  the  child  might  claim  the  amonm  of 

take  in  substitution  and  not^by  way  of  Umita-  the  rents  and  profits,  or  take  the  benefit  of 

tion ;  see  p.  485.    In  the  foregoing  cases  all  the  deyise  of  the  estate  in  which  they  were 

the  principal  authorities  are  cited ;  and  see  invested),  though  not  in  the  sense  in  which 

Buekk   V.  Fauxett^  4  Hare,  544;  Skaikr  y.  the  word  is  usually  understood  in  tbi5  court; 

Groves^  6  Hare,  162 ;  and  ChUpchau  v.  Simp-  as  to  which,  y.  rap.  yol.  i.  639 ;  H,  t.  m^.  f*^ 

mn^  xiii.  Jtir.  90.  tion. 


ADDITIONAL  NOTE,  No.  L—V.  supra,  pp.  469,  471. 

Where  Husband  and  Wife  take  as  one  Person, — ^Bricker  ».  Whatley,  1  Yem. — ^Paine 
V.  Wagner,  13  Sim. — The  voords  '*  Husbands  and  Families*'  rejected,  Robinson  e. 
Waddelow,  8  Sim, 

The  case  of  Bricker  v.  WhaiUy  was  this :  A  man,  by  will,  ^ye  tbe  residue  of 
his  estate  to  A.,  B.,  and  C,  and  the  wife  of  C,  equally  to  be  diyided  between  them. 
It  was  proved  that  the  wife  only  was  of  kin  to  the  testator  and  not  the  hasband. 
The  Lord  Keeper  was  of  opinion  that  the  husband  and  wife  should  take  but  one 
third  part;  ana  the  rather  tor  that  he  observed  the  two  "ands'^  in  this  devise;  and 
though  a  man  may  devise  to  ten  persons,  and  add  an  "  and''  betwixt  each  person's 
name,  yet  it  is  not  natural  or  usual  to  add  an  "  and"  till  you  come  to  the  last  penoo. 
In  Paitie  v.  Wagner,  12  Sim.  184  (sun,  p.  470),  the  gift  was  "  may  be  equally  i 
divided,  share  and  share  alike,  Mrs.  M.,  Mr.  and  Mrs.  W.  and  children^  Ukeinst  I 


Warrington  v.  Warrington — ^bbey  v.  Howe — Cole  v.  Sewel,    472 

Hannah  H. ;"  the  yice-Chancellor  of  England  held  that  aU  persons  named  were  to 
take  as  between  themselves  as  tenants  in  common. 

In  Warrington  v.  Warringtonj  2  Hare,  54,  the  Vice-Chancellor  Wigram  held 
that  on  a  gift  of  a  residue  "  equally  between  my  brother  T.  W.,  my  sister  Anne 
C.  widow,  *mY  nephew  W.  H.  W.,  and  Emma  his  wife,  their  heirs  and  r»47q-| 
assigns,"  the  husband  and  wife,  who  were  equaUy  next  of  kin,  were  each  l  *''^j 
entitled  to  a  share ;  "  the  number  of  shares  must  be  determined,^'  said  his  honor, 
"by  counting  the  legatees  amongst  whom  it  is  equdUy  ^vfen ;''  he  thought  that  that 
case  was  not  within  Littleton's  doctrine,  by  reason  that  the  husband  and  wife  were 
not  the  first  named,  as  in  Littleton's  illustrations ;  and  distinguishable  from  Bricker 
V.  Whatley,  because  the  word  "  and"  did  not  occur  before  the  husband's  name : 
and  see  Atiomey-Generdl  v.  BacchuSf  9  Price,  30 ;  11  Price,  547,  see  571.  On  a 
gift  of  a  residue  *'  to  be  equally  divided  between  my  said  daughters  and  their 
husbands  and  families :"  the  latter  words  were  rejected,  and  the  daughters  were 
held  to  take  absolutely ;  Robinson  v.  Wadddow,  8  Sim.  137. 


ADDITIONAL  NOTE,  No.  II.—V.  mpra,  p.  472. 

When  Children  or  Issite  take  per  stirpes  and  wlien  per  capita. — ''  Issue"  construed 
"Children." — Period  to  which  Survivorship  is  to  be  applied. — "Survivors*'  cansinud 
"others" — Cole  v,  Sewel,  in  Dom.  Froc, 

The  following  cases  may  be  referred  to,  in  addition  to  those  cited  pp.  419,  420: 
Abbay  v.  Howe,  before  the  Yice-Chancellor  Knight  Bruce,  xi.  Jur.  7o5.  In  that 
case  there  was  a  gift  by  will,  afler  a  tenancy  for  life,  unto  and  equally  amongst  all 
and  every  the  children  of  S.  W.  and  S.  K.,  who  should  be  living  at  the  death  of  S. 
K.,  and  the  lawful  issue  of  such  of  them  as  should  be  then  dead :  it  was  held  that 
the  donees  were  to  take  per  capita  and  not  per  stirpes  ;  some  additional  authorities 
are  there  cited :  see  also,  on  the  same  point,  the  late  case  of  Hawkins  v.  Hamerton 
(1848),  ziii.  Jurist,  pp.  2-4,  which  was  elaborately  argued,  and  where  an  ample 
collection  of  the  authorities  is  to  be  found.  This  is  also  an  important  case  as  to 
the  points  of  "  issue"  being  construed  "  children," — the  period  to  which  "  survivor- 
ship" is  to  be  applied ;-— on  which  points,  see  also  Buckle  v.  Fawcctt,  4  Hare,  536 ; 
%for  V.  BeverUy,  1  Coll.  108 ;  Turing  v.  Turing,  x.  Jur.  366  ;  15  Sim.  X39 ;  Dor- 
rnUe  v.  Wolff,  15  Sim.  510;  ShaHer  v.  Groves,  6  Hare,  162 ;  and  Eno  v.  Eno,  ibid. 
171:  and  as  to  "  survivors"  being  construed  "  others,"  v,  supra,  vol.  i.  p.  541 ;  as 
to  which  point,  see  also  Cole  v.  Sewel,  4  Dru.  &  W.  1 ;  2  Conn.  &  L.  344;  S.  C.  in 
Dom.  Proc.  xii.  Jur.  927. 

In  the  case  of  Cole  v.  Sewel,  the  House  of  Lords  affirmed  Lord  Chancellor 
Sngden's  doctrine  that  where  a  limitation  is  by  way  of  remainder  which  may  be 
barred,  the  objection  of  remoteness  does  not  apply ;  v.  supra,  vol.  i.  p.  533. 


ADDITIONAL  NOTE,  No.  lll.^Supra,  p.  390. 

Maihews  on  Portions. 

I  lament  that  I  had  not  become  acquainted  with  Mr.  Mathews's  useful  Treatise 
on  Portions  until  the  whole  of  the  Section  YII.  Chap.  YII.  supra,  was  printed  off. 
I  would  particularly  recommend  it  to  the  student.  As  to  the  vesting  of  portions  in 
de&ult  of  appointment,  see,  in  addition,  Eeilly  v.  Fitzgerald,  1  Drury,  l22. 
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•Section  IX. — Of  some  of  the  most  usual  Trusts  of  Real  and  Personal 
Property  in  Settlements  and  Wills  in  favor  of  Married  Women^ — of 
Settlements  J  Devises  ^  and  Bequests  of  Property  to  Married  Women  for 
their  Separate  Use^ — Provisions  against  Antidpationy — 2%«  WQk^s 
Equity  to  a  Settlement^ — and  some  other  Incidental  Topics, 

Bights  of  Husband,  which  he  acquires  by  Marriage  over  ike  Real  and  Pertomai 
Property  of  his  Wife. 

Uhosee  in  Action. 

Reversionary  Interests, 

Reduction  into  Poeeession. 

RdecLse. 
Where  the  Huaband  becomes  a  Purchaser  of  his  Wife's  Fortune. 
Rights  which  pertain  to  the  Wife  independently  of  Contract. 

Equity  to  a  Settlement. 

How  such  Eauity  may  be  waived,  or  extinguished. 

Rights  of  Children. 
Rights  which  may  be  secured  to  ihe  Wife  by  Contract  or  by  Gift. 
Settlement,  

Power  of  Appointment  by  Deed,  or  WiU,  or  both. 

Limitatwn  to  Executors  and  to  Next  of  Kin  in  defaiuU  of  Appointment. 

Agreement  between  Husband  and  Wife  before  Marriage. 

Pin  Money, 
OifUfrom  Husband  to  Wife. 
Doctrines  of  the  Court  of  Chancery  as  to  Separate  Estate  of  Married  Women  in  Beei 

and  Personal  Property. 
As  to  Real  Estate. 

Contract  of  Wife  to  seU  or  charge  her  Real  Estate. 
As  to  Personal  Estate. 

Agreement  btfore  Marriage. 
Separate  Interest  cusquired  by  G\ft  or  Bequest. 
Iwhnical  Words  not  necessary  to  confer  Separate  Interest. 

What  Expression  will  and  what  wiU  not  confer  a  Separate  Interest. 
Tyler  v.  Lake,  before  Lord  Brougham. 
Blacklow  o.  Laws,  before  the  Vico-ChaneeUor  Wigram. 
Wif^s  Power  of  Disposition  over  her  Separate  Property. 

Gfenerally,  the  Wife  considered  a«  a  Feme  Sole. 

Liability  of  Separate  Estate  to  Charges  and  Debts  during  her  Lifetime. 

Liability  after  her  Death. 
Restraints  on  Alienation  by  way  of  Anticipation. 

Where  I^xnnso  against  Antunpation  is  annexed  to  the  Power  of  AppoMmed 
oidy. 
Brown  v.  Bamford,  b^ore  ihe  VicS'Chancdtor  of  England  and  Lord  Lynd- 
hurst. 
rM751  *  ^^^^  '^  Original  Trust  exists,  it  comes  into  Operation  on  every  sueeessisc 
*•        ^     Marriage,  if  not  confined  to  a  particular  Marriage. 
Deeds  of  Separation. 

Observations  on  Suits  for  the  Recovery  of  Wjft^s  Separate  Property,  and  on  8mis  by 
Creditors  to  enforce  Demands  against  the  Separate  Estate  of  the  Wife. 

Additionai  Notes. 

No.  I. — Power  of  Husband  to  sue  on  Wif^s  Bills  of  Exchange  or  Notes. 

No.  n. — Course  of  Practice  wJien  the  Husband  applies  to  the  Court  to  obtain 

Principal  or  Interest  to  which  he  is  entitled  Jure  Mariti. 
No.  HI, — Case  q/'Doswell  v.  Earl. — Power  of  Wife  to  pass  Reversionary  Intered 

by  Consent. 
No.  IV.'—UmUatum  to  Wif^s  "  Next  of  Kin,*'  **Personal  RqnreseniaHves,"  dsc, 

and  of  the  Construction  of  those  Words  generally. 
No.  V. — What  win  amount  to  a  Charge  on  a  Married  Woman's  Separate  Estak. 
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No.  VI.-^Bond  given  to  remam  in  Force  in  the  Event  of  BeconeiUaiion, 

No.  VIL — What  Children  mil  take  under  Provisions  in  Deeds  of  Separation. 

Ik  eDtering  on  this  subject  it  (a)  is  proper  to  observe  that  the  conse- 
quences of  marriage  are  very  different  as  regards  the  real,  to  what  they 
are  as  regards  the  personal  estate  of  the  wife:  as  regards  the  former  the 
husband  has  no  power  over  the  inheritance;  his  rights  are  confined  to 
the  interest  which  he  acquires  during  the  joint  lives  (6),  and  his  contin- 
gent individual  interest  as  tenant  by  the  curtesy.  Bat,  by  the  act  of 
marriage,  whether  the  husband  survive  the  wife  or  no,  the  wife's  own 
personal  estate,  in  possession  or  capable  of  immediate  and  tangible  posses- 
sion, which  she  has  at  the  time  of  the  marriage,  or  which  shall  come  to 
her  during  the  coverture,  not  being  in  either  case  her  paraphernalia,  passes 
to  the  husband.  The  husband  also  acquires  the  right  to  dispose  of  the 
wife|s  terms  for  years  or  chattels  real,  and  they  become  his  own  if  he 
survive  (c).  As  regards  Choses  in  Action,  the  husband's  right  is  only 
sub  mode;  in  these,  he  acquires  the  absolute  interest  only  in  case  he  can 
and  actually  do  *reduce  them  into  possession  (d).  The  rule  is  now  ruiA'jai 
fully  established,  though  as  regards  purchasers  it  is  only  lately  ^  ^ 
that  it  has  been  settled,  that  a  married  woman  surviving  her  husband  is 
entitled  to  her  choses  in  action  not  actually  reduced  into  possession, 
against  the  assignee  of  the  husband,  whether  claiming  by  particular  as- 
ngnment  for  valuable  consideration  or  his  general  assignee  under  the 
bankrupt  and  insolvent  acts  (e) :  as  regards  the  wife's  Reversionary  and 
Contingent  interests  in  choses  in  action ;  whether  the  husband  dies  in 

(a)  This  flection  was  in  tjrpe  before  Mr.  assign  the  wile's  reversionary  interest  in  a 
Wight's  work  came  to  my  hands,  so  that  I  trust  of  a  term ;  bat  of  course  equally  subject 
Ave  not  been  able  to  make  aU  the  use  of  it    to  the  wife's  equity  to  a  settlement. 

vhich  I  otherwise  should  have  done.     I  can  (d)  V.  tupra^  vol.  i  p.  180;  Co.  Litt.  351, 

efer  to  the  work  itself  for  an  industrious  and  Butler's  note ;  Hornaby  v.  Xee,  2  Mad.  16, 

otleotion  of  the  authorities.  20 ;  Purdtw  v.  Jackaony  1  Russ.  1 ;   WcUaon  v. 

(b)  See  10  Yes.  p.  227 ;  et  v.  Mobertaon  r.  Jhmat^  3  Russ.  90 ;  8tamptr  v.  Barker^  5 
fiirru,  Q.  B.  zu.  Jnr.  556:  17  Law  J.  291.  Mad.  157 ;  St^ft  v.  Eventt,  1  My.  &  C.  37 ; 

(c)  Co.  Litt.  351,  a.    The  husband  may  EUiton  v.  Eheyn^  infra,  n.  (e). 

Sbctually  dispose  of  the  wife's  reversionary        (e)  Ptardaw  v.  Jadaon;  Hotmer  v.  Morton, 

iterest  in  a  terat,  though  he  die  before  the  ubi  infra ;  and  see  Box  v.  Box,  2  Conn.  &  L. 

irersion  falls  in;  Donm  v.  Hart,  2  Ruse.  &  606,  and  Box  v.  Jackton,  1  Drury,  55;  ibid. 

I  p.  360,  and  see  Ex  parU  EUiaon,  2  Y.  &  83,  where  the  authorities  are  collected.    In 

ollr  528,  536 ;  that  is,  if  it  could  fall  into  pos-.  this  case  an  application  was  made  to  Lord 

Msion  during  bis  life;  Z>a/6ia4;v.  i>a(6ta£,  16  Chancellor    Sugden,  on    appeal    /Vom    the 

es.  122.     Whether  the  property  is  bound  by  Master  of  the  Rolls,  to  take  the  consent  of  a 

«  husband's  contract,  has  been  doubted,  see  married  woman,  in  court,  to  the  sale  of  a 

ColL  226 ;  as  to  this  point,  see  S'/eed  V.  OogA,  trust  fund  in  which  she  bad  a  reversionary 

£q.  Ab.  37,  pi.  3;  Druce  v.  Deniton,  6  Yes.  interest  ex{>ectanton  the  death  of  her  mother 

i5;  Jaoobs's  R,  76;  Baiet  v.  Dandy,  3  Russ.  and  payment  to  the  mother,  pursuant  to  an 

2,  note,  2  Atk.   207.    The  husband  may  agreement  entered  into  by  all  parties  inteiw 

sign  a  trust  of  a  term  belonging  to  his  wife;  ested.    The  Lord  Chancellor  directed  a  bill 

vmer^M  case,  1  Yem.  p.  7,  in  the  House  of  to  be  filed  to  raise  the  point,  and  on  the  hear- 

irds;  Packer  v.  Windham,  1? tec.  Ch.  418-19;  ing  called  to  his  assistance  the  Master  of  the 

cltdon  V.  Northeott,  3  Atk.  435;  Mitford  v.  Rolls,  who  went  into  an  elaborate  investiga- 

ft/ord,  9  Yes.  p.  99  (but  not  so  as  to  ex-  tion  of  the  authorities  (page  56,  et  teq.),  as 

iide  her  from  her  equity  to  a  settlement,  did  the  Lord  Chancellor  (t6.  68,  et  teq.) ;  both 

wnaon  v.  Keating,  4  Hare,  1);  even  without  agreed  that  her  consent  could  not  be  taken. 

nsideration,t^id. :  the  husband  cannot,  how-  There  is  a  very  useful  collection  of  the  cases 

er,  charge  the  chattel  real  of  the  wife  so  as  by  Mr.  Jos.  W.  Smith,  on  the  subject  of  the 

bind  her  sorviving,  Co.  Litt,  p.  351  a.    Sir  wire's  reversionary  interests,  to  which  I  would 

Leach  held,  in  Dornie  v.  Hart,  ubi  nipra,  refer  the  student  and  the  practitioner,  in  the 

It  the  hnahand  might,  by  analogy  to  law,  Jurist,  voL  z.  part  ii.  p.  231. 
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the  lifetime  of  the  tenant  for  life,  whereby  the  chose  in  action 
as  against  the  wife  be  reduced  into  possession,  or  whether  be  sarvires 
and  dies  before  it  is  reduced  into  possession,  the  same  result  will  follow; 
it  will  belong  to  the  wife  surviving  him :  and  that,  as  against  the  as- 
signees of  the  husband  for  valuable  consideration  as  well  as  against  his 
representatives  (a). 

Even  as  regards  bills  of  exchange  and  promissoiy  notes  belonging  to 
the  wife  before  marriage,  though  the  husband  may  endorse  them  away  (i), 
r*A771  y^^  ^^^y  ^^^  ^^^  choses  in  action,  and  if  remaining  such,  they  *vill 
^  ^  survive  to  the  wife ;  whether  the  husband  or  his  assignees  in  bank- 
ruptcy  sue  upon  them  the  wife  must  be  joined,  and  if  execution  be  not 
levied  in  the  lifetime  of  the  husband,  the  benefit  of  it  will  survive  to  the 
wife :  but  as  regards  bonds,  bills,  or  notes  given  to  the  wife  during  the 
marriage  the  husband  may  sue  alone  (c).     It  is  the  same,  as  it  would 

(a)  EUimm  v.  Ebeifn :  Eluryn  y.  Tf  tfliamt,  vivorship,  see  Beet  t.  Keith,  %tbi  infru.    AS* 

▼iL  Jnr.  338;  13  Sim.  309;  foWowed  m  JSthby  though,  where  the  mortgage   is  hj  »  lepl 

V.  Jiihby^  1  Coll.  p.  554  ;  and  in  WiUdtuon  v.  term,  the  wife,  as  I  presume,  would  not  be  a 

Charlewjortk,  10  Beav.  p.  328;  so  that  Lord  necessary  party- to  a  bill  for  foreclosare  (see 3 

Lyndhurst's  dictum  in  Honner  v.  Morlofiyd  Atk.  435, 436),  so  that  she  would  nm  have 

Russ.  p.  86  (see  13  Sim.  p.  313),  aa  an  able  the  opportunity  of  insistinfi:  on  her  equity  fa 

writer  in  the  Law  Review,  toL  iv.  p.  249,  a  setiiement;  <£  y.  1  P.  W.  45S;  tn/ra,  4^; 

has  observed,  is  not  to  be  depended  upon ;  it  if  the   mortgage  is  in    fee  she  most   be  a 

was  cited  in  AMy  v.  Jbhby.     The  Vice-Chan-  party ;  and,  according  to  Sir  J.  WigrHm's  irie 

cellor  Knight  Bruce   would   not  say  what  in   Hanmm  v.  Keating^  4  Hare;,  p.   5-7,  sfce 

would  have  been  tlie  effect  of  a  rtleau  of  a  ought,  in  such  case,  to  be  at  libeny  herself  i& 

legacy  for  a  valuable   consideration;   as  to  file  a  bill  to  enforce  her  equity.     As  regjanb 

which,  V.  infra.     In  Lt  Vaueur  v.  Scratton^  the  question  of  Survivorship  in  the  event  of 

14  Sim.  118,  the  Vice-Chancellor  of  England  the  mortgage  money  not  having  been  got  is, 

adhered  to  bis  opinion  in  EUittm  v.  Elwyn;  Lord  Cottenham  seems  to  consider  that  Wdr 

that  was  the  case  of  a  female  who  was  an  ter  v.  Saundert  (1  £q.  Ab.  58),  is  doc  id  be 

infant  at  her  marriage ;  by  marriage  articles  taken  as  establishing  that  a  mere  assignmeBt 

a  chose  in  action,  presently  belonging  to  her,  of  a  term  securing  a  mortgage  debt,  defeas 

int.  aha,  was  to  be  transferred  to  trustees,  on  the  wife's  equity,  or  her  right  by  sarriviK^ 

certain  trusu:  after  the  marriage,  the  husband  ship:  see  5  My.  &  Cr.  106-7.     Lord  Haid> 

executed  a  settlement,  according  to  the  arti-  wicke's  expressions  (3  Atk.  435)  wonki  ioh 

cles ;  but  tlie  stock  still  remained  in  the  names  ply  that  the  wife^s  title  is  excluded ;  and  if 

of  trustees:  the  wife  was  held  entitled  to  it  the  assignee  can  sue  without  joining  the  wife, 

by  survivorship:  Sir  Thos.  Plumer's dictum  in  it  would  seem  that  it  is;  but  if  it  sboald  ap- 

Johnton  v.  /orison,  1  Jac.  &  W.  p.  472,  was  pear  on  the  proceedings  that  the  mortgage 

cited.  was  originally  the  wife^s,  and  that  ate  » liv* 

(6)  See  1  Hop.  H.  and  W.  225 ;  Smith  v.  ing,  would  the  court  make  the  decree  in  ber 

MarsadCf  xii.  Jur.  1050;  add.  note.  No.   1.  absence  ?  this  point,  in  the  present'staie  of  ite 

The  husband  may  also  assign  a  mortgage  for  law,  seems  to  require  a  direct  decision.    The 

a  term  vested  in  the  wife ;  but  it  was  held,  husband  may  also,  for  valuable  considentkn, 

in  Burnett  v.  JTmoston,  Free.  Ch.  119, 1  Vern.  dis{)Ose  of  a  possibility  that  the  wife  is  eo* 

396,  not  only  that  the  husband  could  not  as-  titled  to  (2  Atk.  p.  208 ;  and  see  1  Bright, 

sign  the  wife's  mortgage  in  fee,  but  that  the  Husb.  and  Wife,  100),  and  may  transfer  her 

husband  surviving  was  not  entitled  to  the  Stock  in  the  funds ;  see  IFildbiats  t.  IftUaflS 

mortgage  money,  the  legal  estate  in  the  secu*  9  Ves.  176. 

rity  being  in  the  heir  of  the  wife.     A  distinc-         (c)  See  2  Ves.  Sen.  677 ;  G^ert  r.  Jfodi^ 

tion  was  formerly  taken  in  such  oases  where  fey,  6  Mees.  &  W.  423 ;  and  Kates  t.  Slfl^ 

there  was  a  covenant  to  pay  and  where  not,  rington^  1  i  Mees.  &  W.  42,  where  the  reso- 

7Vrit«r  V.  Crane^  I  Vern.  p.   170;  BosoU  ▼.  lution  in   the  case  of  illties  v.  IVtltiatm  (1 

Brander,  1  P.  W.  p.  460 ;  but  no  such  distino-  P.  W.  249 ;  10  Mod.  160,  243),  is  observed 

tion  now  exists,  in  each  case  the  mortgage  upon.    The  Court  of  Exchequer  bad  held  that 

forms  part  of  the  personal  estate  of  the  mort*  the  assignees  might  bring  an  action  in  diek 

gagee;  see  Coote  on  Mortg.  p.  617.     Lord  own  names;   this  the  Court  of  Cxobeqaet 

Hardwicke  expressly  states  that  the  husband  Chamber  reversed,  that  court   holding  that 

may  dispose  of  the  wife's  mortgage  in  fee  the  assignment  in  bankruptcy  was  not  a  ie> 

{Bata  V.  Dandy,  2  Atk.  208);  but  it  must  be  duction  into  possession,  and  that  the  assignees 

got  ii^  in  order  to  azolude  her  right  by  sur-  did  but  stand  in  the  place  of  the  hiuteod; 


Reduction  into  Possession.  ATI 

•:  seem,  though  there  is  a  decision  to  the  contrary,  where  there  is  a  decree 
■s_  for  payment  of  money  to  the  husband  and  wife,  or  to  the  husband  in 
->  right  of  the  wife,  and  that  decree,  has  not  been  acted  upon  (a),  for  de- 
-  crees  are  only  declarations  of  the  court  upon  the  rights  of  the  parties 
^  when  they  began  to  sue  (6).  But  where  there  is  a  decree  or  order  for 
payment  to  the  husband  simply,  that  it  is  conceived  will  clearly  give  to 
.  the  husband  the  absolute  property  (c). 

^Reduction  into  possession  as  regards  choses  in  action  means  r^A^jo'i 
actual  payment  to  the  husband  in  his  character  of  husband,  not  ^        ^ 
as  tnistee  (d),  or  what  is  equivalent  to  it ;  if  the  property  has  been 
paid  to  his  agent,  or  so  dealt  with  that  the  property  is  no  longer  a  chose 
,  in  action  of  the  wife,  but  under  the  exclusive  control  of  the  husband,  or 
has  been  in  the  exercise  of  his  exclusive  control  placed  by  him  in  the 
bands  of  or  transferred  to  other  persons  upon  some  trust  inconsistent  with 
the  existence  of  the  wife's  possible  title  by  survivorship,  that  will  be 
considered  to  be  a  reduction  into  possession.     In  case  a  married  woman 
be  entitled  to  a  chose  in  action,  whether  legal  or  equitable,  the  mere 
circumstance  of  the  legal  title  being  changed,  without  more,  does  not 
in  general  affect  her;  for  instance,  if  her  husband,  having  a  floating 
intention  to  have  the  property  dealt  with  in-  the  way  of  being  settled  or 
otherwise  disposed  of,  procures  the  debtor  to  give  a  bond  to  certain  per- 
sons to  secure  the  debt,  and  dies  before  any  trusts  are  declared ;  nor  will 
a  mere  investment  consistent  with  the  wife's  equities  have  the  effect  of 
a  reduction  into  possession  :  but  if  cotemporaneously  with  such  a  trans- 
action, or  with  the  transfer  of  stock  into  other  names,  a  trust  is  eflectually 
declared,  that  will  be  considered  as  a  reduction  into  possession ;  it 
amounts  to  a  receipt  and  a  disposition  at  the  same  time  (e).     The  receipt 

and  see  HoUoway  v.  lAghtbum^  2  Mad.  135  (b)  Lord  Eldon,  Murray  v.  Lord  Elibank^ 

~6,  D. ;   see  also  the  Jurist,  vol.  ix.  part  ii.  p.  10  Ves.  p.  90;    Sir  W.  Grant,  RickardM  v. 

105 ;  and  Clancy  on  Husband  and  Wife,  p.  ChamberSt  10  Ves.  587. 

113,  on  the  subject  of  actions  by  the  husband  (c)  See  Hutekingt  v.  Smithy  9  Sim.  p.  148; 

to  recover  the  wife's  ctioses  in  action ;  and  and  Forbet  v.  Phippt^  1  Eden,  502 ;  Macau- 

Lord  Henley's  note,  3  Bro.  352 ;  and  Pierce  lay  v.  PhiHpt,  4  Ves.  p.  19.     A  transfer  into 

V.  Tf'Crnehf^  2  Sim.  178.  court  of  stock  belonging  to  a  lunatic's  wife,  to 

(a)   Nanney  v.  Martin^  1  Ch.  Ca.  27  (re-  the  credit  of  the  lunacy,  was  held  by  Lord 

cognized  in  Purdew  y.  Jadcaon,  1  Russ.  40,  Lyndhurst  to  be  a  reduction  into  possession, 

and    in    Pierce  t.  Thomely,  2  Sim.  p.  177).  Re  Jenkint^  5  Russ.  187 ;  and  see  Ryland  v. 

In  the  case  of  Forbet  v.  Pfrippt^  1  Eden,  p.  Smithy  1  My.  &  Cr.  pp.  53,  56,  57 ;    Wall  v. 

d07.  Lord  Northington  states  that  a  decree  or  TomUnsoit,  16  Ves.  p.  413  (see  14  Sim.  27; 

an  a'wrard  {Oglander  v.  Batton^  1  Vern.  p.  396)  and  2  Coll.  260).     Payment  into  court,  under 

operates  to  vest  the  property ;  and  see  2  Sim.  an  order  that  it  be  laid  out  for  the  benefit  of 

148.      In  the  principal  case,  a  decree  had  been  the  husband  and  wife,  is  not  a  reduction  into 

made  for  payment  of  a  legacy  due  to  the  wife  possession  as  regards  the  principal ;  Bond  ▼. 

(iwho  ^as  indebted  at  the  time  of  the  mar-  Simmons^  3  Atk.  20.     In  Packer  v.  Wyndkam 

riageX  ^the  husband  and  wife;  the  husband  (Prec.  Ch.  418),  the  Lord  Chancellor  seemed 

survived.     Lord  Northington  held  that,  by  the  to  think  that  where  the  wife's  money  is  paid 

effect  of  the  decree,  the  husband  was  entitled  into  court,  by  way  of  caution,  to  compel  him 

to  the    legacy  by  survivorship,  free  from  the  to  make  a  settlement,  it  must  be  considered 

clainns  of  the  creditors  of  the  wife;  the  de*  at  vetted  in  him  by  laWy  though  subject  to  here- 

eiaion,  dierefore,  did  not  directly  touch   the  tained  for  enforcing  the  performance  of  the 

<}uestion  under  consideration.     In  Heygate  v.  specific  purpose. 

Jiwt9t€9ley,  3  Bro.  361,  LordThurlow  held  that  ((f)  Baker  v.  HaU,  12  Ves.  497. 

an  order  for  payment  of  money  to  the  hus-  (<)  See  Ryland  v.  Smith,  1  My.  &  Cr.  53; 

band  in  right  of  the  wife  changed  the  pro-  Burnham  v.  Bennett^  2  Coll.  pp.  258-260;  ix. 

petty  ;   find  see  the  cases  cited  1  Vern.  396,  Jur.  p.  8S8 ;  Reet  v.  Keith,  infra ;  Hanaen  v. 

and  in  Baithby's  oote,  and  those  in  note  (d)  Miller,  14  Sim.  22;  viii.  Jur.  210.    "Reduo- 

us^o*  tlon  into  poesession  means  actual  payment; 
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of  part  of  what  is  due  upon  the  wife's  promissory  note  and  of  Ae  whole 
of  the  interest  is  not  a  reduction  into  possession  (a).  A  minor  and  her 
husband  before  their  marriage  covenanted  to  assign  to  the  trustees  of  the 
settlement  two  sums  of  stock  in  which  the  minor  had  a  reversionaiy 
interest;  one  of  the  sums  came  into  possession  and  was  transferred,  that 
r*a.7Ql  ^^^  ^considered  as  reduced  into  possession:  the  other  remained 
■-  -I  outstanding;  it  was  declared  that  this  reversionary  interest  was 
not  bound  by  the  settlement  as  against  the  wife  surviving  (6):  and  where 
the  brother  of  the  wife  covenanted  in  the  settlement  to  pay  a  sum  charged 
on  his  estate  in  favor  of  the  wife  to  the  husband,  and  he  received  the 
interest,  but  died  leaving  the  principal  outstanding,  it  was  held  that  the 
wife  was  entitled  by  survivorship  (c).  It  seems  that  if  the  husband 
proves  the  wife's  debt  in  bankruptcy,  and  dies  before  a  dividend  is  made, 
the  wife  is  entitled  by  survivorship  {d). 

The  husband  surviving  takes  the  wife's  legal  chattels  real,  and  also 
at  law  any  savings  consisting  of  cash  or  notes,  made  by  the  wife  out  of 
her  separate  estate,  in  his  marital  right;  but  to  obtain  her  choses  in 
action,  which  also  survive  to  him,  he  must  clothe  himself  with  the  cha- 
racter of  her  administrator  (e). 

In  a  late  case,  the  husband  and  wife  had  entered  into  a  contract  for  the 
sale  of  the  reversionary  interest  of  the  wife,  to  take  effect  in  the  event 
of  the  reversion  falling  into  possession  during  the  life  of  husband  and 
wife ;  it  was  part  of  the  contract  that  the  expense  of  the  assignment 
should  be  paid  out  of  the  purchase  money;  the  price  paid  was  76/. ;  the 
value  set  upon  it  by  an  actuary  (who,  however,  had  not  taken  into  ccmsi- 
deration  the  contingency  that  the  husband  might  have  died  before  it  was 
actually  reduced  into  possession)  was  131/.  The  Vice-Chancellor  Knight 
Bruce  was  of  opinion  that  the  objections  were  not  sufficient  to  set  aside 
the  sale  (/). 

bat  I  thiok  payment  to  the  husband  s  agent  husband  a  purchaser ;  as  to  which,  y.  infra, 
would  be  a  good  payment  to  him  ;'*  per  Vice-         (</)  Jnon^  2  Vern.  707. 
Chancellor  of  England,  ilrid.  210,  K  (and  see         (c)  Mabny  v.  Kennedy,  10  Sim.  254 ;  Betts 

1  Roll.  Ab.  342 ;  Clancy,  112).    **Tbe  effect  v.  Kimpton,  2  Barn,  k  AdoL  p.  273;  and  see 

of  the   transaction "    (the   payment  of  the  Jonee  ▼.  Skipteorth,  9  Beav.  p.  237 ;  Came  r, 

moneys  to  trustees  upon  the  trusts  declared),  Brice^  7  Mees.  W.  p.  183;  but  in  Sir  Paul 

said  the  Vice-Chanceiior  of  England,  in  the  NeaFt  case,  cited  Prec.  Ch.  44,  it  is  said  she 

last  case,  "destroyed  entirely  the  character  may  dispose  of  the   money  saTed    by  her, 

which   the  fund  previously  bore;*'  and  see  and  any  jewels,  &c.,  brought  with  it, by  will; 

Glaieter  v.  Hewer,  8  Ves.  207 :  see  also  Beet  v.  and  see  the  dictum  in  WUlmm  v.  Pade^  ibid, 

JTeitA,  11  Sim.  388,  a  case  relating  to  the  wife's  297;  but  there  the   wife   had    soTTived;  et 

mortgage  in  fee,  where  the  acts  done  were  v.  infra,  502.    If  a  woman  grant  a  term  to 

considered  to  be  a  reduction  into  possession ;  her  own  use,  it  will  not,  it  seems,  soTTive  tt> 

and  Adamt  v.  Lavender,  4  M*Cleland  Sc  Y.  p.  the  husband,  but  go  to  the  wife's  exeoutots 

41,  where  the  acts  were  not  so  considered:  or  administrators;  2  Freem.  pp.  62,  131 ;  Ca 

and  WombweU  t.  Zomt,  2  Sim.  p.  360,  but  Litt.  fol.  351,  a:  Tunur'e  case,  tmp^  which 

which   the  Vice  Chancellor  K.   Bruce   does  was  decided  against  the  previous  authorities 

not  seem  to  approve;  2  Coll.  260.  (see  Hunt  ▼.  Pitt,  Freem.  p.  79),  does  not 

(a^  Nash  v.  Naeh,  2  Mad.  p.  139;  Hore  v.  touch  this  particular  point     It  may  be  ob* 

TVott[fe,2  Ball  k  B.  425;  Hart  v.  Stephen^  served,  that,  although  the  House  of  Lords  wiU 

Q.  B.,  iz.  Jur.  225,  where  the  authorities  are  not  rehear  a  particular  case,  it  may  review  its 

collected ;  and  see  part  ii.  p.  502,  of  the  same  own  decision  as  a  rule  of  law ;  Su^.  Law  of 

volume,  where  the  subject  is  discussed.  Property,  p.  24. 

(h)  Cwningham  v.  Antrohut,  xiii.  Jur.  28-9.         (/)  SeweU  v.  WaJBcer,  zii.  Jur.  1041;  as  to 

\c)  Houmumy.  Com,  2  Vern.  p.  190:  the  valuations  by  actuaries  in  such  cases,  see  Sngd. 

covenant  of  the  brother  was  considered  only  Law  of  Prop.  71-2. 
as  an  additioiud  security,  not  as  making  the 
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As  the  husband  doring  the  marriage  **  has  all  in  her  right"  (a),  he 
may  release  any  debt  vrhich  is  due  to  her,  also  a  legacy  (&),  and  as  it 
*has  been  held  even  costs  awarded  to  her  during  the  coverture  r*40Ai 
in  a  suit  instituted  by  her  in  the  Ecclesiastical  Court  (c) ;  but  the  '-  -■ 
husband  cannot,  at  law  or  in  equity,  dispose  of  or  release  such  part  of 
the  wife's  personal  property  as  cannot  possibly  accrue  during  the  cover- 
ture (d) :  an  agreement  between  the  husband  and  the  executors,  coupled 
with  a  receipt,  that  the  wife's  legacy  shall  be  set  off  against  the  bus* 
band's  debt,  will  not  defeat  the  wife's  right  by  survivorship,  the  legacy 
not  being  released  (e). 

It  has  been  held  that  the  husband  may,  without  the  assent  of  the  wife 
p;iven  in  court,  for  valuable  consideration  absolutely  pledge  a  fund  stand- 
mg  in  the  name  of  the  Accountant-General  to  the  account  of  the  wife  (f)^ 
bat  this  doctrine  is  hardly  consistent  with  the  later  authorities. 

The  husband  may,  by  marriage-settlement,  become  the  purchaser  of 

(a)  Chamberlain  t.  Baoaon^  1  Salk.  115.  only,  on  the  statute  of  Will.  III.,  have  had 

(6)  Shep.  Touch,  p.  333 ;  Jldamt  v.  CoU^  execution  for  the  arrears,  not  as  in  the  case 

ForresL  170 ;  see  Clancy  on  Hush,  and  Wife,  of  an  ordinary  debt  for  the  full  amount ;  and 

HI :  other  Gases  are  adverted  to  by  SirThos.  the  judgment  would   have  survived  to  the 

Plumer,  in  Purdtw  v.  Jackaon,  1  Russ.  49.  wife,  for  securing  the  payments  which  should 

Lord  Hardwicke,  in  Baiet  v.  Dandy  (2  Atk.  accrue  aAer  the  death  of  the  husband.  It  is 
208),  sBjTS,  ''that  the  husband  may  release  material  to  observe  that  the  wife  was  not  the 
the  wife's  bond  without  receiving  any  part  obligee,  and  that  the  obligees  in  the  bond  had 
of  the  money ;  as  he  may  gratuitously  dispose  not  released  the  estate  of  the  obligor,  so  that 
of  her  chattels  real."  The  Vice-chancellor  the  legal  liability  subsisted;  and  the  late  case 
Knight  Bruce  (tup.  p.  476,  note  (c)),  seems  of  SturgiM  v.  Champneyt^  v.  infra^  seems  to 
to  point  at  a  distinction  between  a  release  of  have  determined,  at  least  as  regards  tho 
a  legacy  ibr  a  valuable  consideration  and  a  wife's  equity  to  a  settlement,  that  it  is  of  no 
voluntary  one.  An  assignment  was  always  importance  how  it  happens  that  the  legal 
required  to  be  for  valuable  consideration,  in  interest  is  outstanding.  I  confess  I  cannot — 
order  to  bind  the  wife ;  BaUi  v.  Dondy^  vhi  after  all  the  consideration  I  have  been  able  to 
Mfi. ;  see  Gar/orth  v.  Bradley j  2  Yes.  678 ;  9  give  to  that  case,  and  notwithstanding  the  very 
Ves.  99:  a  release  extinguishes  the  debt  or  high  estimation  in  which,  in  common  with 
duty;  an  assignment  is  a  transfer  available  in  the  profession  at  large,  I  hold  the  opinion  of 
equity  only,  and  therefore  requires  a  valuable  the  Vice-Chancellor  of  England— convince 
consideration  to  induce  any  court  to  enforce  myself  that  that  case  was  rightly  decided :  it 
it ;  see  Ward  v.  Jhtdland^  8  Beav.  211:  but  a  was  heard  as  a  short  cause.  I  have  handed 
distinction  has  been  taken  (see  Jacob's  note,  to  Mr.  Bright,  for  the  new  edition  of  Mr. 
3  Roper,  Husb.  and  Wife,  p.  219)  between  Roper's  work,  the  completion  of  which  I  was 
a  release  of  a  legal  and  of  an  equitable  de*  obliged  to  transfer  to  Mr.  Bright,  a  statement, 
mand,  to  which  the  Vice-Chancellor  probably  more  in  detail,  of  the  reasons  which  have  in- 
referred.  A  trust  of  a  term  equally  as  a  legal  duced  me  to  doubt  the  correctness  of  this  de« 
term  maybe  assigned  by  the  husband  gratui-  cision;  see  vol.  ii.  of  that  work,  p.  436;  and 
toasly,  9  Ves.  99.  see   Stiffe  v.  Everitt^  1  My.  &  Cr.  40;   and 

(c)  ChamberUun  v.  Bctoson,  ubi  nqt.  Wkitmarth  v.  Jloberteon,  1  Yo.  &  Coll.  C.  C. 

(tf)  Gage  V.  Jdon,  1  Salk.  pp.  326-7.    In  718. 

Hire  V.  BeeeAsr,  12  Sim.  467  (where  there  (e)  Harrum  v.  Jndrewt,  13  Sim.  p.  595; 

was  a  valuable  consideration),  it  was  decided  see,  on  this  subject,  the  dicta,  1  Dm.  &  W. 

that  the  husband  might  release  an  annuity  109-10,  and  5  Hare,  325.    As  to  the  power 

secured  to  the  wife  by  a  bond ;  but  see  Thomp'  of  the  husband  to  release  the  wife's  equitable 

ton  V.  Bviler^  Moore's  Reports,  522 ;  Com.  Dig.  ohoses  in  action,  see  Mr.  Jacob's  remarks,  1 

Baron  and  Feme,  K.,  there  cited;  and  Mr.  Bright,  Husband  and  Wife,  75;  Und.  vol, iLp. 

Jacob's  observations  on  that  case,  pp.  517-18 ;  451,  Appendix ;  et  v.  nq>,  479,  n  (b). 

&nd  the  cases  referred  to  by  SirThos.  Plumer,  (/)  Sannan  v.  Dtimir,  3  Russ.  91 ;  see  the 

1  Ross.  p.  49.    What  the  wife  was  entitled  terms  of  the   order,  p.  93.      The  general 

to  was  Oft  annuUy,  secured  by  the  bond,  and  reasoning  in  Johnton  v.  Mntont  1  Jac.  &  W. 

hy  an  assignment  of 'an  anrntUy  for  the  life  476,  is  against  this  doctrine,  the  dictum  is  in 

of  another  person.    If  the  husband  and  wife  favor  of  it,  ttbi  tup*;  but  that  dictum,  as  will 

had  brought  an  actioo  on  the  bond,  they  could  have  been  seen,  has  been  ovemiied. 
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the  whole  of  the  vrife's  fortune,  of  whatever  it  may  consist,  so  as  to 
r^AQ-i  1  *make  it  his  absolute  property  whether  he  reduce  it  into  posses- 
*-  ^  sion  or  not ;  but  it  is  now  fully  established  that  the  husband  does 
not  by  a  settlement  become  a  purchaser  even  of  the  wife's  present  choses 
in  action,  much  less  of  those  which  may  come  to  her  after  the  marriage, 
as  against  the  wife  surviving,  unless  there  be  a  contract  to  that  effect 
either  express  or  implied  (a) :  if  the  settlement  be  expressed,  or  imports, 
to  be  (b)  in  consideration  of  the  wife's  present  fortune,  or  of  her  fortune 
as  specified  and  described  in  the  deed  itself,  property  afterwards  coming 
to  her,  and  not  reduced  into  possession  by  the  husband,  will  survive  to 
her  (c):  but  if  the  settlement  is  in  consideration  of  the  fortune  she  is, 
or  may  be,  entitled  to,  or  the  contents  of  the  settlement  plainly  import 
that,  as  much  as  if  it  were  expressed,  in  such  case,  if  anything  comes 
afterwards  during  the  coverture  to  the  wife,  the  husband  is  considered 
as  a  purchaser,  and  he  or  his  representatives  will  take  it  (d).  Where 
the  husband  has  entered  into  a  covenant  on  his  part  to  settle  property 
on  the  wife,  and  he  has  become  unable  to  perform  his  covenant,  and  yet 
claims  the  portion  of  the  wife's  property  which  he  is  entitled  to  under  the 
articles,  the  parties  who  are  entitled  to  claim  the  benefit  of  the  covenant 
have,  generally  speaking,  a  right  to  insist  on  that  portion  of  the  fund 
being  applied  in  satisfaction  of  his  covenant ;  but  if,  when  he  makes  his 
claim  to  the  property,  and  an  adjudication  must  take  place  respecting  it, 
the  time  for  the  performance  of  his  covenant  has  not  arrived,  for  instance, 
where  he  has  covenanted  to  leave  property  to  a  certain  amount  on  his 
death,  then,  although  he  may  have  become  bankrupt,  yet,  as  such  is  the 
contract,  his  assignees  representing  him  are  presently  entitled  to  have 
the  wife's  property  under  the  articles ;  but  if  the  time  has  arrived  when 
the  husband's  covenant  is  to  be  performed  and  the  consideration  money 
to  be  paid,  the  court  will  not  permit  the  party  to  receive  that  which  he 
has  purchased  without  taking  care  that  he  pay  the  stipulated  price  for 
r*4fi2l  *^  (^)'  *Generally  speaking,  the  arrears  due  in  respect  of  her 
L  J  separate  estate  before  marriage  will  belong  to  the  wife  as  sepa- 
rate estate  (/). 

A  wife,  by  the  general  doctrines  of  the  Court  of  Chancery,  has  equit- 
able rights,  independently  of  contract  or  gift,  as  regards  real  as  well  as 
personal  property,  which  it  may  be  proper  shortly  to  advert  to,  before  en- 
tering upon  the  consideration  of  those  rights  and  powers  which  she  may 

(a)  Dmce  v.  Z>mtHm,  6  Yes.  395 ;  Cortbit  Lord  Keeper  eaid,  **Inall  cases  where  a  set- 

y.  Free,  Cr.  &  Ph.  72 ;  and  see  Newlande  v.  ment  is  equivalent  it  shaU  be  intended  the 

PtOfnter,  10  Sim.  377 ;  the  appeal  did   not  husband   should   have   the   portion."     The 

touch   this   point.    A   voluntary   settlement  cases  are  collected  in  Hill  on  Trustees,  411. 

after  marriage  cannot  be  considered  as  a  pur-  (6)   Carr  v.  Taylor,  10  Ves.  579. 

ehase,  Latioy  v.  Ihike  of  Athol,  3  Atk.  448 ;  (c)  Sahoey  v.  Sahoey,  Amb.  691> ;   Garfortk 

but  see   Sykee  v.  Meynal,  1  Dick.  368.    In  y.  Bradley,  2  Yes.  677 ;  Carr  y.  Taylor,  M 

CUHand  y.  Ckland,  Pr.  Ch.  63,  the  Lord  Chan-  tup. 

cellor  seems  to  intimate  that,  even  if  tliere  (rf)  Mtford  v.  Mitford^  9  Yea.  95-6 ;  Carr 

be  an  agreement,  the  fortune  settled  must  be  y.  Tayhr,  ubi  sup. 

equivalent;  but  surely  marriage  is  of  itself  a  (<)  Batevi  v.  Serra,  14  Ves.  317;  CorOie 

sufficient  consideration  to  support  an  actual  y.  Free,  Cr.  &  Phill.  73-4-5 ;  and   see  A»^ 

agreement ;  and  see  Adanu  v.  Cole,  Forrest  ridge  v.  Boio,  1  Y.  &  Coll.  C.  C.  583 ;  azid 

170 ;  though  adequacy  or  inadequacy  may  be  Brett  v.  Forcer,  3  Atk.  405. 

material  in  a  doubtful  case  of  construction.  (/)  Jihton  v.  itDougaB,  5  Beay.67. 
In  Bku  y.  Hereford,  2  Yernon,  p.  501,  the 
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acquire  by  contract  or  by  gift ;  and  a  very  late  case  before  Lord  Cotten- 
ham,  where  his  lordship  reviewed  the  leading  authorities,  enables  me  to 
do  this  sufficiently  for  the  present  purpose  without  entering  into  any  mi- 
nute examination  of  the  cases  on  this  important  subject. 

It  had  long  been  settled  that  where  the  husband  or  his  assigns  required 
the  aid  of  the  court  to  get  in  an  absolute  equitable  interest  of  the  wife 
in  personalty  (a),  the  court  would  refuse  to  interfere  excepting  on  the 
terms  of  a  competent  maintenance  being  secured  to  her  and  her  children 
out  of  that  or  other  property,  unless  she  already  had  a  sufficient  provision 
secured  to  her.  The  court  afterwards  recognized  this  equity  as  inherent 
in  the  wife,  and  therefore  permitted  her  to  enforce  it  by  bill  filed  by  her- 
self; and  it  has  been  allowed  to  her  even  though  she  had  left  her  husband, 
there  being  no  imputation  on  her  chastity  (b) :  and  though  the  decisions 
and  dicta  on  the  subject  are  conflicting,  it  seems  now  to  be  settled,  at 
least  in  one  branch  of  the  court,  that  the  wife's  equity  attaches  to  the 
life  interest  of  the  wife  as  against  the  husband,  though  he  is  living  with 
and  maintaining  his  wife,  and  consequently  against  his  assignee  for  valu- 
able consideration  (c).  If,  *however,  the  wife  have  an  adequate  r*4ooi 
provision  made  for  her  by  settlement,  she  can  obtain  no  more  out  ^        ^ 

(a)  Johnson  v.  Johnson^  1  Jac  &  W.  477 ;  ferring  to  Pryor  v.  HUl^4  Bro.  139;  Jacobtt  v. 

Uke  V.  Beret/ordf   3  Ves.  5l2j    Beresford  v.  Jlmyait,  1  Mad.  376,  note,  and  Wright  \ ,  Mn-* 

Hobion,  1  Mad.  373;  Lhyd  v.    Williams^    1  ley^  11  Yes.  12)   that,  not  withstand  in  u   the 

Mad.  457;    el  ▼.  «up.  vol.  i.  p.  596;  and  see  dicta,  and  even  the  late  decision  in  Vuughan 

Wright  Y.  Morkiff   11  ¥68.18,  Sir  William  v.Btirkxo  the  contrary,  it  was  now  settled 

Grant.  that  the  husband  is  not  entitled  to  his  wife's 

(6)  Y.  tn/.  or/.  2  Atk.  97 ;  Eedet  v.  Eedes,  11  life  interest  otherwise  than   subject  to  her 

Sim.  569;  and  Uoyd  v.    IViUiams^M  tup.  equity  for  a  settlement  (and  see  X«m6  v.  ilfi/9wry 

The  court  will  not  interfere  to  enforce  the  5  Yes.  617;  Brown  v.  Clark^  3  Yes.  166); 

wife's  equity  where  the  property  is  under  and  on  that  ground  his  lordship  held,  that  the 

200^  capital,  or  lOAayear;  Elworthy  v.  Wik-  income  of  the  wife's  property  being  choses 

tteadf  1  Jac.  &  W.  69;  Foden  v.  Finney^  4  inaction  not  reduced  into  possession, belonged 

Ras9.  428;  though  the  husband  has  deserted  to  the  wife  by  survivorship,  and  not  to  the 

ber;  ibid.  representatives   of  the    husband  or  his  a»- 

(c)  Sir  J.  Leach  decided  that  the  wife  could  signee;     WiVcinton  v.  Charlesvoorthy  10  Beav. 

Dot  claim  a  provision  out  of  her  life  interest  327  ;  and  see  p.  326.    His  lordship  examined 

assigned  for  value  by  the  husband,  whilst  and  observed  upon  itfaravZay  v.  P/U//tj7«,  4  Yes. 

maintaining  his  wife;  ElUott   v.  CordeU,  5  15;  Bond  v.  iStmmons,  3  A tk.  20 ;  and  Sleeeh 

Mad.   156,  recognized  in  Stanton  Y.Hallf2  v.  TAonng/on,  2  Yes.  p.  560 ;  Wright  y.  MorUy, 

Russ.  &  My.   182.    The   YiceChancellor  of  11  Yes.  17,  and  Marsack  y.  Lytter,  reported 

England,  in  Vaughan  v.  Buck,  13  Sim.  404,  by  the   name  of  Malcolm  y.  Charktwortk,  1 

more  fully  reported  vii.  Jur.  338  (the  appeal.  Keen,  p.  63 ;  his  lordship  added,  **  consider^ 

1  Phill.  75,  was  on  a  different  point),  ordered  ing  it  to  be   now   settled"   (see  Slurgit  v. 

the  whole  of  the  income  of  a  legacy  given  to  Champneytj  infra)  ^  that  the  husband  is  not 

the  wife  for  life,  including  the  arrears,  to  be  entitled  to  his  wife's  life  interest,  otherwise 

paid  to  the  husband,  he  living  with  his  wife,  than  subject  to  her  equity  to  a  settlement,  I 

tboagh  there  was  evidence  of  ill-treatment,  find  nothing  in  these  cases  to  induce  me  to 

and  of  facts  tending  to  show  tbat  he  would  consider   that   the   ordinary  practice  of  the 

squander  it,  and  though  he  had  received  and  court"  (t.  e.  giving  the  wife  her  equity)  ^^is 

-wasted  a  considerable  portion  of  her  fortune:  erroneous  as  between  the  husband  and  wife, 

he  observed  that,  to  order  it  to  be  paid  to  the  both  living :"  ERiott  v.  CordeU,  and  Stanton 

•wife,  would  be   equivalent  to  a  divorce  a  y.  Hally  were  cited,  but  his  lordship  did  not 

nuntd  it  tkoro.    But  on  this  case  being  called  particularly  notice  those  cases  (see  the  add. 

to  the  attention  of  Lord  Langdale,  in  WiOein-  note,  No.  3).    There  never  was  any  doubt  as 

mm  v.  CharUnoorth  (see  10  Beav.  327,  328,  to  the  case  of  the  assignees  of  the  husband 

and   Manack  v.  Lyster,  ibid.  324),  his  lord-  in  bankruptcy,  for  when  their  title  accrues, 

ship  disapproved  of  that  case  so  far  as  it  the  husband  has  become  unable  to  maintain 

went  to  deny  the   wife's  equity  to  a  settle-  his  wife;  see  Mitfird  y.Mit/ord^  9  Yes.  100; 

ment  out  of  her  life  interest  in  the  legacy.  Morky  v.  Morlty,  11  Yes.  18.    It  is  not  com* 

Lord  Langdale  stated  that  he  considered  (re-  petent  to  the  husband  and  wife,  even  by  bee 
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of  a  mere  life  interest,  though  the  husband  desert  her,  or  become  bankrupt 
or  insolvent  (a).  The  court,  as  we  hare  seen,  from  an  earlj  period,  re- 
strained the  husband  from  proceeding  in  the  Ecclesiastical  Court,  for 
recovering  his  wife's  legacy,  by  reason  of  the  inability  of  that  court  to 
enforce  a  settlement,  and  for  the  same  reason  the  courts  of  law  repudiated 
the  jurisdiction  to  enforce  payment  of  legacies  by  action  (6). 

But  though  this  equity  was  long  since  established  as  regards  the  wife's 
personal  estate  generally  which  the  husband  could  not  acquire  at  law, 
there  was  some  doubt  whether  the  rule  applied  to  a  trust  estate  in  lands; 
and  until  the  decision  in  the  case  above  alluded  to,  an  opinion  seems  to 
have  prevailed  that  this  rule  would  not  apply  to  a  case  where  the  as- 
r*4f^ii1  ^Si^^^^(^)  of  ^^  insolvent  husband  had  to  come  to  the  court  to 
>-  ^  ^enforce  their  title  to  the  rents  of  real  estate  to  which  the  wife  was 
entitled  for  her  life,  where  the  assistance  of  the  court  was  required,  not 
because  it  was  a  trust  estate  that  the  wife  was  entitled  to,  but  merely  by 
reason  of  the  legal  estate  happening  to  be  outstanding,  for  instance  in  a 
mortgagee,  the  wife  therefore  having  an  equitable  as  distinguished  from 
a  trust  estate.  It  was  contended  that  in  such  a  case  the  wife's  interest 
could  not  be  considered  as  an  equitable  interest  so  as  to  come  within  the 
rule ;  it  was  not  a  trust  estate  that  she  was  entitled  to,  but  an  estate 
which  must  be  considered,  it  was  insisted,  in  the  same  light  as  a  legal 
estate  and  governed  by  the  rules  of  law,  the  legal  estate  being  outstand- 
ing merely  by  accident.  Lord  Cottenham  has  decided  that  the  assignees 
are  bound  to  make  a  provision  for  the  wife  out  of  such  life  interest.  His 
lordship  examined  all  the  principal  authorities  and  dicta  relating  to  en- 
forcing the  wife's  right  against  assignees  (d),  and  then  proceeded  thus : 
''From  these  authorities,  and  many  others  recognizing  the  same  principle, 
it  appears  that  the  equity,  which  this  court  administers  in  securing  a  pro- 
vision and  maintenance  for  the  wife,  is  founded  upon  the  well-known  rule 
of  compelling  a  party  who  seeks  equity  to  do  equity  (e);  and  it  is  not  pos- 
sible to  conceive  a  case  more  strongly  calling  for  the  application  of  that 

consent  in  court,  to  dispose  of  stioh  of  the  to  this  decree  is  that  the  husband  was  a  de- 
dividends  of  her  life  interest  as  may  accrue  fendant  and  was  not  asking  for  equity.  In 
aAer  the  death  of  the  husband ;  Stiffe  ▼.  Mamm  y.  MaMirty  cited  by  Lord  Northingion, 
EoeritL,  1  My.  &  Cr.  41 ;  whether  he  can  re>  1  Eden.  506,  Lord  Nottingham  seems  to  have 
lease  such  future  payments  of  an  annuity  been  induced  to  interfere  by  the  demerits  of 
founded  on  a  bond  with  a  penalty,  is  oonsi-  the  husband,  he  having  stolen  the  marriage, 
dered  in  a  preceding  page,  stip.p.  480,  n.(cf).  In   Pitrct  v.  Thamthf^  2  Sim.  178,  the  Vice- 

(a)  JiqwUar  v.  Jqmlar^  5  Mad.  415.     The  Chancellor  is  evidently  referring  to  a  suit  in 

general  rule  is  that  assignees   stand  in  the  equity   for   recovering   the  wife's  cboses  ^n 

same  situation  as  the  husband  did,  Ncqnv  v.  action ;  but  see  Story  on  Equity,  note  (3)  id 

Napier,  1  Dr.  &  War.  410.  vol.  i.  S51.     In   Ex  parU  Biagden,  2  Rose, 

(6)  Suproy  vol.  i.  pp.  194,  581,  676,  ct  v.  251,  Lord  Eldon  held  that,  even  in  case  of  a 

mt.  oL  Meals  v.  MtaU,  1  Dick.  373.  legal  debt,  the  wife,  if  brought  into   court, 

(c)  There  have  been  cases  where  the  oonrt  might  insist  on  her  equity ;  and  see  Roper, 

has  restrained  the  husband  from  proceeding  Husband  and  Wife,  by  Jacob,  257-8,  and   1 

at  law  to  recover  the  wife's  choses  in   ac*  Bright,  231-2,  and  1  Foubl.  99. 
tion;  see  Clancy,  466,  467,  et  y.  ibid.  463-4.        (d)  Boml  v.  Bramder,  1  P.  W.  458;  Bm- 

In  Winch  y.  Page,  Bunb.  p.  86,  the  father  had  dum  y.  Dean,  2  Yes.  J.  607 ;  0$wtU  v.  Probert, 

given  a  bond  to  his  daughter  for  her  portion;  2  Ves.  J.  682;  BoU  v.  JUbn^gomery,  4  Bia 

she  married  Mrithout  his  consent:  the  hus-  338;  Browne.  Cku'Jk,  3 Ves.p.  168;  Fnewftan 

band  brought  an  action  on  the  bond;  the  y.  Panky,  3  Yes.  421 ;  Mitjbrd  y.  Mitford,  9 

court  in  a  suit  by  the  father  (the  obligor)  Yes    101;   Wright  y.  MorUy,    11  Yes.  21; 

granted  an  injunction  with  a  view  to  enforo-  EiHoU  v.  CordeU,  wpra,  p.  482. 
ing  a  settlement.    Mr.  Bunbury's  objectioa        (<}  Y,  fiyra,  voL  i.  p.  422, 
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rule  than  this.  The  common  law  gives  to  the  husband  the  enjoyment 
of  the  life  estate  of  the  wife,  upon  the  ground  that  he  is  liable  to  main- 
tain her,  and  makes  no  provision  for  the  event  of  his  failing  or  becoming 
unable  to  perform  that  duty.  If  the  life  estate  be  attainable  by  the  bus- 
band  or  his  assignee  at  law,  the  severity  of  this  law  must  prevail ;  but  if 
it  cannot  be  reached  otherwise  than  by  the  interposition  of  this  court, 
equity,  though  it  follows  the  law,  and  therefore  gives  to  the  husband  or 
his  assignee  the  life  estate  of  the  wife,  yet  it  withholds  its  assistance  for 
that  purpose,  until  it  has  secured  to  the  wife  the  means  of  subsistence: 
it  refuses  to  hand  over  to  the  assignees  of  the  husband,  to  the  exclusion 
of  the  wife,  the  income  of  the  property  which  the  law  intended  for  the 
maintenance  of  both.  Upon  the  same  principle,  the  ordinary  interposition 
of  this  court  in  compelling  a  settlement  of  the  property  of  married  women 
was  originally  founded,  although  the  wife  is  permitted  actively  to  assert 
the  equity  as  a  plaintiff;  and  if  such  be  the  principle,  what  difference 
can  it  make,  where  the  assignees  of  the  husband  are  applying  to  this 
court  for  its  assistance  to  obtain  the  property,  *that  the  estate  of  r»40Ki 
the  wife  is  not  a  trust,  but  that  the  recovery  at  law  is  prevented  *-  ^ 
only  by  the  existence  of  a  prior  legal  trust  estate.  It  happens,  however, 
that  in  Oswell  v.  Probert  (a),  the  estate  of  the  wife  was  the  same  as  in 
this  case ;  the  testator  had  devised  his  estate  to  trustees  in  fee  upon  trust 
to  pay  certain  annuities  and  legacies,  and  the  trustees  were  directed  to 
stand  seised  to  the  use  of  his  daughter,  the  wife  of  the  bankrupt,  for  her 
life ;  the  estate  had,  indeed,  been  sold  to  pay  the  prior  charges,  but  it 
being  evident  that  the  trust  was  subsisting,  and  the  legal  estate  in  the 
trustee,  the  court  said,  that  the  assignees  were  in  the  p/ace  of  the  husband 
not  maintaining  the  wife,  and  declared  that  a  provision  was  to  be  made 
for  her"  (6). 

As  regards  assignees  in  bankruptcy,  if  they  have  to  come  into  equity 
to  obtain  any  part  of  the  wife's  property,  she  will  not  be  excluded  from 
her  ri^ht  to  a  settlement,  though  part  of  her  property  may  on  the  mar- 
riage have  been  settled  for  her  separate  use  (c). 

As  a  general  rule,  the  court  will  not  settle  on  the  wife  the  whole  of  the 

(a)  Ubi  mifsra.  as  where  he  is  called  upon  to  do  equity,  re> 

(6)  Siurgii  y.  ChampneyM^  Lord  Cottenham,  ferring  to  Browu  v.  Newafl^  2  My.  &  C.  p. 

5  My.  &  Cr.  105-6;  and  see  1  Hop.  Husband  558;  and  Coimn  v.  HariwU^  5  Cl.  &  FinelL 

and  Wife,  172.     In  Hannn  v.  Keating  (4  484 ;  nam.  Colvin  v.  Hartwell;  see,  however, 

Hare,  pp.  1,  7 ;  and  see  pp.  8,  9),  the  vice-  Boniti  v.  Brander^  1  P.  W.  p.  458 ;  wi/ro,  next 

Chancellor  Wigram,  though  disposed  to  hold  note ;  and  infra,  title  ^  Mortgagety 
that  equitable  estates  in  land  were  not  liable         (r)  Burdon  y.  Deati,  2  Yes.  J.  p.  607.    It 

to  the  same  equity  as  in  cases  of  mere  per-  would  appear  from  the  case  of  BotvUl  y.  Brctn' 

•onalty,  upon  the  broad  principle  of  preserving  c2er  (1  P.  W.  p.  458),  that,  as  regards  debts 

a  strict  analogy  between  legal  and  equitable  due  to  the  wife  as  mortgagee,  the  court  will 

estates  in  land  (v.  tup.  vol.  i.  502),  decided  not  interfere  as   against  the  husband  or  his 

according  to  Lord  Cbttenham's  doctrine,  so  assignees  where  the  wife  claims  her  equity 

that  the  question  may  be  considered  as  at  by  bill ;  but  that  it  will,  where  the  husband 

rest;  and  see  Newenham  v.  PemberUm,  beibre  or  his  assignees  come  to  ask  the  assistance  of 

Vice-Chancellor  Knight  Bruce,  xi  Jur.  1071.  the  court  to  get  them   in;   see   Sturgi*  y. 

In  Hanton  v.  Keating,  as  before  noticed  (pp.  Chan^meySy  5  My.  &  Cr.  103,  where  Lord 

5, 6, 7),  as  in  several  other  instances,  the  Vice-  Cottenham  states  that  this  is  the  effect  of  the 

Chancellor  Wigram  treats  it  as  an  established  case  :  but,  according  to  Sir  J.  Wigram's  rule 

role,  that  a  person  may  assert  any  equitable  (Hanton  v.  Keating,  in  the  last  note),  as  be* 

light  he  is  entitled  to  by  the  doctrines  of  the  fore  mentioned,  where  the  mortgage  is  in  fee, 

ooart,  equally  as  plaintiff  or  defendant ;  that  she  ought  to  be  able  to  assert  her  equity  bill; 

is,  where  he  is  caUing  on  another  to  do  equity  y.  n^a,  p.  477. 
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income  of  her  property  as  against  assignees  (a),  or  against  the  husband, 
though  he  may  have  separated  from  his  wife  without  a  cause  (6).  How- 
ever, under  particular  circumstances,  the  wife  may  have  the  ti^Ao^eof  the 
income  of  her  remaining  property  settled  upon  her,  as  against  the  as- 
r*i.%1  ^^S°^^^  ^^  ^^^  bankrupt  husband,  as  where  the  ^husband  has  bad 
■•  ^  large  advances  made  to  him  by  the  wife's  father,  and  has  had  the 
benefit  of  a  provision  made  for  his  wife,  by  her  father's  will  (e).  If 
the  husband  desert  his  wife,  or  force  her  to  leave  him  without  a  cause, 
if  she  be  unprovided  she  will  be  allowed  a  maintenance  out  of  her  trust 
property  (d).  If  the  wife  elope,  or  be  guilty  of  adultery,  the  court  will  not 
interfere  to  give  her  any  allowance  (e).  Where  a  person  having  no  pro- 
perty marries  a  ward  of  court  without  the  sanction  of  the  court,  the  court 
will  generally,  if  not  always,  settle  the  whole  of  the  property  of  the  wife  on 
the  wife  and  the  children  of  the  marriage,  and  exclude  the  husband  from 
taking  any  benefit  from  the  wife's  property,  unless  in  the  event  of  there 
being  no  child,  and  then  only  under  the  appointment  of  the  wife,  and  in 
the  event  of  her  dying  in  his  lifetime  leaving  no  child  (f^) ;  but  if  the 
match  be  not  unequal  as  regards  the  station  and  circumstances  of  the 
husband,  and  he  is  willing  to  bring  an  adequate  proportion  of  his  own 
property  into  settlement,  then  it  becomes  a  question  of  discretion  as  to 
what  interest  he  shall  be  allowed  to  take  in  his  wife's  property  (g).  If 
both  husband  and  wife  are  subjects  of,  and  resident  in  a  foreign  state, 
the  court  will  order  payment  of  a  legacy  or  other  sum  of  money  to  the 
husband  or  wife  as  they  may  be  entitled  according  to  the  law  of  their 
domicile  (A). 

This  Equity  in  respect  of  property  to  which  she  is  equitably  entitled 
in  possession  may  be  relinquished  by  the  wife  by  her  giving  her  consent 
in  court,  she  being  first  apprised  of  the  amount  of  the  fund  and  examined 

(a)  Berttford  t.  Hob$on^  1  Mad.  379 ;  Na-  Sim.  d70 ;  and  Dmcan  ▼.  CampheO,  12  Sim. 

jner  v.  Napier,  1  Dru.  &  War.  407,  overruling  638.     In  BaU  v.   Montgomery,  2  Ves.  J.  191, 

Brett  V.   Greentoeli,  3   Yo.  &  Coll.  230,  and  and  Alexander  v.  JitCu&ch,  ibid.  192,  where 

other  cases  noticed  by  Lord  Eldon,  11  Yes.  20.  the  wife  was  living  in  adultery,  the  court 

(6)  See  CoMter  v.  Cotter,  9  Sim.  597,  600,  would  not  give  the  dividends  of  her  property 

605;  one  fourth  was  given  to  the  husband ;  to  one  or  the  other,  but  ordered  them  to  be 

and  see  Wright  v.  Morky,  1 1  Yes.  20 ;  and  paid  into  court 

the  other  cases,  1  Bright,  241.    In  Bulhde  v.  (/)  In  such  case,  a  power  for  a  wife  to  ap- 

Menziet,  4  Yea.  798,  where  the  wife  refused,  point  by  will,  in  de^utt  of  children,  ought,  it 

without  sufficient  cause,  to  live  with  her  has-  seems,  always  to  be  introduced  ;  BiHutt  v. 

band,  the  whole  income  was  given  to  the  BRbbert,  3  My.  &  K.  230 ;  d  y.  tn/rOj  p.  493, 

husband,  though  he  declined  to  make  a  settle-  dictum  of  Yice  Chancellor  Wigram. 

ment.  (0  BaU  v.  Cotittt,  1  Yes.  &  E  303;  MOtL 

(c)  Gardner  v.  Manihall,  14  Sim.  575,  584,  ▼.  Rowte,  7  Yes.  419;   Wellt  v.  Price,  5  Yes. 

587  ;  but  as  to  the  general  rule,  see  Napier  v.  398;  Birkdt  v.  ISbbert,  3  My.  &  K.  227.   «It 

Napier,  1  Dr.  &  W.  409,  410;  tup.  485;  the  is  the  ward's  interest,  and  that  alone,"  said 

Lord  Chancellor  (Sugden)  there  said  the  as-  the  Lord  Chancellor,  "that  is  to  be  considered, 

signees  of  an  insolvent  stand  in  the  same  unless  the  other  and  subordinate  purpose  oC 

situation  as  the  husband  :  and  see  additional  protection  against  the  husband,  could  be  ao* 

note.  No.  4.  complished    without   any   prrjudice   to   the 

(rf)   WatkynM  ▼.   Watkynt,  2  Atk.  p.  96 ;  ward ;  where  her  interest  would  suffer,  the 

Wright  V.  Morley,  11  Yes.  23,  and  the  cases  p%miahmtnt  of  her  husband,  or  the  restraining 

there  cited ;    Oxenden  v.  Oxenden,  Prec.  Ch.  the  husband  from  reaping  any  advantage,  is 

239 ;  and  see  1  Bright,  256,  et  teq^  where  the  not   to  lie  regarded   in   settling  the   wife's 

more  modern  cases  are  cited,  and  Oxenden  v.  estate,"  ibid.  230. 

Oxenden  is  observed  upon.  (h)  Sower  y.  ^kuie,  1  Anst.  p.  63 ;  and  see 

(«)  Watkynt  v.  Watkynt,  2  Atk.  97;  Sleeeh  1  Bright,  Husband  and  Wife,  p.  91 :  v.  m^. 

y.  Thorington,  2  Yes.  p.  562;  Hunt  v.  Hunt,  pp.  13,  14. 
MS.  1  Fonbl.  95 ;  and  see  JSeda  y.  JSdb,  11 
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by  the  judge  so  as  to  ascertain  that  such  consent  is  freely  *and  rt^o^i 
Toluntarily  given  to  the  property  being  paid  over  to  her  husband  ^  J 
or  to  any  other  person  (a). 

The  Vice-Chancellor  of  England  had  decided  in  the  cases  of  Hall  v. 
Hugonin  (6),  Creed  v.  Perry  (c),  and  Bishopp  v.  Colebrook  (rf),  that  where 
a  married  woman  had  a  reversionary  interest  in  personahy  depending  on 
an  estate  for  life,  if  that  estate  for  life  were  absolutely  assigned  to  her, 
the  whole  fund  might,  on  her  consent  in  court  waiving  a  settlement,  be 
paid  or  transferred  to  her  husband  or  any  one  else.  '^Suppose,"  said 
the  Vice-Chancellor  of  England,  in  the  first-cited  case,  ''that  a  father 
gives  a  sum  of  stock  to  a  trustee  for  his  daughter  Elizabeth  for  life,  re- 
mainder to  his  daughter  Mary,  a  married  woman,  absolutely,  and  that 
immediately  after  his  death  Elizabeth  assigns  her  life  interest  to  Mary ;  are 
not,  by  that  mere  act,  both  the  life  interest  of  her  sister  and  her  own  in- 
terest in  remainder  vested  in  her  ?  I  do  not  put  it  as  a  case  of  merger;" 
and  his  honor  held  that  the  married  daughter  in  such  case,  having  the 
"whole  interest,  would  be  as  capable  of  dealing  with  it  in  this  event  as  if 
it  had  originally  been  given  to  her  absolutely:  but  the  two  interests  have 
a  distinct  character,  different  equities  in  favor  of  the  wife  attach  to  each  ; 
the  transfer  of  the  life  interest  to  the  wife  cannot  on  principle  alter  the 
character  of  the  reversionary  interest ;  and  accordingly,  in  the  late  case 
of  Whittle  V.  Henning  (21  Dec.  1848),  on  appeal  from  a  decision  of  Lord 
Langdale  (e).  Lord  Cottenham  overruled  the  decisions  of  the  Vice-Chan- 
cellor of  England,  aiOirming  that  of  Lord  Langdale ;  so  that  it  may  now 
perhaps  be  considered  as  settled  that  a  wife  cannot  be  enabled  to  part 
with  her  reversionary  interest  by  this  or  indeed  any  other  contrivance  ; 
we  have  seen  that  sh^  cannot  part  with  it  by  giving  her  consent  *in  r^^oo-i 
court  {/).  The  w^ife  may  put  an  end  to  a  voluntary  agreement  ^  ^ 
made  after  marriage  by  the  husband  to  settle  property  upon  her  and  her 
children  {g).  Where  a  female  ward  has  married  without  the  authority 
of  the  court,  she  will  not,  in  general,  be  permitted  to  waive  a  settlement 
being  made  out  of  her  property  (A). 

(a)  Edmonds  v.  Toumthend,  I  Anstr.  p.  93 ;  («)  Jar.  xii.  1080, 2  Pbill.  The  Lord  Cban- 
BourdiUon  v.  jSdair^  3  Bro.  237,  and  the  other  celior  relied  principally  on  the  doctrine  laid 
cases ;  1  Fonbi.  pp.  95,  96 ;  Joknton  v.  Jotm'  down  by  Sir  W.  Grant,  in  Richards  v.  Cham' 
son,  1  Jac  &  W.  477.  In  Ex  parte  Higham,  bers,  10  Yes.  586-7,  and  by  Sir  T.  Plumer  in 
2  Yes.  579,  Lord  Hardwicke  refused  to  order  Purdew  v.  Jackson,  1  Russ.  1 ;  bis  lordship 
the  whole  of  the  wife's  fortune  to  be  paid  to  observed  that  there  oould  not  be  a  Merger 
the  husband;  be  reserved  400/.  for  the  wife,  (Thorn  v.  Newman,  3  Swanst.  603;  Nurse  v. 
though  she  was  in  court,  and  desired  that  the  Yenoorth,  ibid.  608) ;  nor,  indeed,  bad  the 
-whole  should  be  paid  to  her  husband :  and  Yice-Cbancellor  put  it  as  a  case  of  mer|cer. 
see  Blackwood  v.  Morris,  cited  Forrest,  43,  to  The  Lord  Chancellor  expressed  his  decided 
the  same  effect ;  but  in  WiUais  v.  Cay,  2  Atk.  disapprobation  of  such  attempts  to  deprive  a 
67,  Sir  J.  Jekyll  said,  "That  where  the  wife  married  woman  of  the  protection  of  the  court, 
gave  her  consent,  it  was  never  referred  to  and  dismissed  the  petition  unth  costs :  all  the 
the  Master  to  approve  of  a  settlement,  unless  preceding  autliorities  are  there  cited.  See  ad- 
circumstances  of  fraud  or  compulsion  ap-  ditional  note.  No.  3. 
peered :"  and  see  the  other  cases  cited  in  (/)  Box  v.  Jackson,  supra,  p.  467,  n.  (r). 
Sanders'  note,  p.  68 ;  and  such  is  now  the  {g)  Fenner  v.  Taylor,  2  Russ.  &  M.  p.  190. 
settled  doctrine :  see  tni.  a/.  10  Yes.  90,  Lord  (h)  See  the  cases,  1  Bright,  248.  In  Ben- 
EldoD ;  Johnson  v.  Johnson,  1  Jao.  &  W.  475.  wtt  v.  Biddies,  x.  Jur.  p.  534,  the  wife,  who 

(6)  14  Sim.  595,  which  was  decided  aAec  had  married  with  the  consent  of  her  guard!- 

Lord  Langdale,  in  Story  v.  Tonge,  7  Beav.91,  ans,  though  without  the  leave  of  the  court, 

had  thrown  out  doubts  upon  the  subject  was  permitted,  by  the  Yioe-Chanoellorof  £ng« 

(c)  14  Sim.  592.  land,  to  waive  a  settlement;  the  case  was  not 

(d)  Jur.  xi.  793 ;  and  see  xi.  Jar.  pt  ii.  405.    argued,  nor  were  any  authorities  cited. 
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If  the  husband  has  received  the  property^  or  it  has  been  transferred  to 
him  before  a  suit  instituted,  it  is  too  late  for  the  wife  to  apply  for  a  set- 
tlement (a) ;  unless  in  a  case  of  fraud  (&)• 

Where  the  court  directs  a  settlement  to  be  made,  the  property  is  always 
secured  not  only  for  the  beo^fit  of  the  wife  but  also  of  her  children ;  but 
the  right  of  the  children  is  not  an  independent  right ;  in  no  instance 
are  the  children  permitted  to  assert  an  independent  equity  of  their 
own  (c) ;  it  can  only  arise,  as  it  has  been  said  by  high  authority,  out  of 
contract  or  under  an  order  or  a  decree  (d).  Sir  J.  Leach,  however,  was 
not  disposed  to  confine  the  conferring  of  a  right  upon  the  children  simply 
to  a  decree,  and,  though  denying  the  existence  of  any  independent  right 
in  the  children,  he  held  that  where  a  bill  was  filed  by  the  trustees  or  any 
other  person,  so  that  the  discretion  of  the  executors  was  taken  away,  and 
the  wife  died  before  anything  more  was  done,  still  that  the  children 
standing  in  her  place  were  entitled  to  have  a  settlement ;  the  decree,  he 
said,  does  not  give  her  the  equity,  she  has  it  independently  of  the  decree ; 
the  equity  of  the  wife  (and  through  her  of  the  children),  said  that  learned 
judge,  attaches  with  the  jurisdiction  given  by  the  filing  of  a  bill  (e). 
Iiord  Langdale,  however,  does  not  acquiesce  in  this  doctrine,  and  he  has 
held,  contrary  to  the  opinion  of  Sir  J.  Leach,  that  the  mere  filing  of  a 
bill,  and  even  where  the  share  of  a  married  woman  has  been  directed  to 
be  carried  over  to  the  account  of  herself  and  her  children,  does  not  of 
itself  entitle  the  children  to  a  settlement  if  the  wife  dies  without  any  re- 
ference to  the  master,  especially  if  no  claim  has  been  made  on  her  behalf 
for  a  settlement  (f).  This  point  lately  came  before  the  Vice-Chancellor 
Wigram.  The  question,  said  that  learned  judge,  is  not  whether  the 
r^AQQ-x  ^^ife  was  bound,  but  whether  the  husband  was  bound  ;  if  the 
^  -I  husband  is  bound,  the  children  are  certainly  entitled  (t.  e.  if  the 
wife  does  nothing  to  intercept  their  right  (g)),  and  the  question  whether 
the  husband  is  bound  must  be  governed  by  the  ordinary  principles  of 
the  court  (A).  His  honor  said  it  is  clear  that  an  order  referring  it  to  the 
Master  to  approve  of  a  settlement  binds  the  husband  (t ),  though  it  does 
not  necessarily  bind  the  wife  (A:).  In  the  case  before  him,  the  wife  hav- 
ing required  a  settlement,  and  the  fund  having  been  carried  over  subject 
to  the  wife's  equity  to  a  settlement,  if  any,  and  it  having  been  agreed 
that  some  third  person  should  settle  the  amount,  the  Vice-Chancellor  held 
that  the  transaction  was  so  far  complete  as  to  entitle  the  children  to  en- 
force a  settlement  (/).     So,  if  there  has  been  a  decree  for  a  settlement 


(a)  Mvrray  ▼.  Lord  EHbmky  10  Yes.  90;  (^)  See  Fenner  ▼.  Taylor^  on  appeal,  p. 

aee  Bright,  l  249,  §t  teq,  193,  cited  Lloyd  k  6.  temp.  Sugd.  324. 

(6)  See  Cohur  y.  Co&imt,  and  Watkim  r.  (h)  Uoyd  y.  Mamm,  d  Hare,  153:  if  this 

Watieintj  in/ro,  p.  491.  be  the  principle,  the  mere  filing  of  a  bill  can 

(e)  Lord  Cottenham,  Hodgtnt  ▼.  JbdgenM^  hardly  be  brought  within  ii«  nor   anything 

1 1  Bli.  105 ;  tee  Uoyd  v.  WUHamt^  I  Mad.  458.  short  of  some  recognition  of  the  wife's  equity. 

(d)  Sir  Thomas  Plumer,  1  Mad.  459,  466;  (t)  See  Hodgem  v.  H^dgem,  11  BlL  101; 
Scriven  v.  Tapky,  2  Eden,  337,  reversing  the  Jinon.  2  Yes.  Sen.  p.  671 ;  Martin  v.  Mitckd^ 
decision  of  the  Master  of  the  Rolls,  Amb.  p.  cited  1  Mad.  465. 

509,  which  reversal  is  approved  by  Sir  Tbos.  (k)  See  Hodgent  v.  Hodgau,  11  BlL  103, 

Plumer,  1  Mad.  464,  and  by  Lord  Langdale,  104,  Lord  Cottenham :  Fmim  v.  Tayior,  % 

6  Beav.  346.  Russ.  &  M.  p.  190;  Rt  WaBeer,  Lloyd  &  G. 

(e)  Stemmdz  v.  HaUhany  1  Glyn  k  J.  68.  temp.  Sugd.  325;  X/byii  v.  WiOutrnt,  1  Mad. 
(/)  Dt  la  Gardey.  Len^prure,  vii.  Jur.  590.  458. 

596 ;  6  Beav.  344 ;  and  see  lU  WaOstr^  Ll.  &  (/)  And  see  Uoyd  Y.WiOiami,!  Afod.  457. 
Gould,  temp.  Sugd.  324-5. 
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even  on  the  wife  only^  -without  mentioning  the  children  (a),  and  the 
wife  has  died  before  any  proposal  has  been  carried  in^  the  children  have 
been  held  to  be  entitled  to  enforce  a  settlement  (6);  but  if  the  father  in 
such  case  die  before  the  settlement  is  complete,it  seems  that  the  children 
have  no  right  to  enforce  the  order  as  against  the  mother  (c).  According 
to  some  early  cases,  though  the  wife  survive  the  husband,  and  a  decree 
has  been  actually  made,  and  the  fund  be  in  court  in  order  to  enforce  a 
provision  for  the  wife,  the  husband's  representatives  will  be  entitled  to 
it  on  the  death  of  the  wife  without  children  (</).  The  wife,  as  will  have 
been  seen,  is  not  bound  by  a  decree  for  a  settlement  though  followed 
by  a  reference  to  the  Master  to  approve  of  a  settlement  (e);  she  may 
still,  whilst  the  settlement  remains  in  fieri^  and  the  terms  are  unascer- 
tained, waive  it,  and  as  the  children  have  no  substantive  right,  her 
waiver  will  bar  them  (/ ) :  but  if  she  do  not  waive  an  order  for  the  hus- 
band to  lay  proposals  for  a  settlement  before  the  Master,  the  children  are 
entitled  to  the  benefit  of  the  order,  which  they  '^'may  enforce  by  a  r»^Qn-i 
supplemental  bill  (g).  If,  however,  the  wife  has  insisted  on  her  '-  -■ 
equity  in  a  suit,  and  her  right  has  been  established  and  the  amount  as- 
certained, and  nothing  remains  to  be  done  but  the  execution  of  the  set- 
tlement, it  cannot  be  waived  by  her.  In  a  suit  by  assignees  of  the 
husband,  where  the  amount  to  be  settled  had  been  agreed  upon,  it  was 
considered  that  the  assignees  of  the  husband  had  done  what  was  equiva- 
lent to  a  concession  on  their  parts  of  a  definite  portion  of  the  fund  to  the 
wife  and  the  children,  and  that  the  children  themselves  had  thereby 
acquired  a  right  of  which  the  mother  could  not  deprive  them  {h). 

If  the  husband  refuses  to  execute  a  settlement,  the  court  will  order 
the  interest  to  accumulate  for  the  benefit  of  the  wife,  or  that  it  shall  be 
applied  for  her  maintenance  if  the  husband  is  not  maintaining  her,  un- 
less the  husband  is  starving  for  want  of  maintenance  {%),  There  are, 
indeed,  cases  which  would  tend  to  establish  that  the  husband,  in  case  of 
refusal  to  execute  a  settlement,  is  still  entitled  to  receive  the  whole  of 
the  wife's  income  if  he  be  living  with  his  wife  and  maintaining  her, 
though  all  seem  to  agree  that  where  the  husband  has  deserted  his  wife, 
and  no  provision  has  been  made  for  her,  it  is  competent  to  the  court  to 
provide  for  her,  out  of  the  funds  held  in  trust,  a  competent  mainte- 

(a)  For  it  is  the  coDstant  oonrae  of  the         (g)  Bowe  v.  Jackton^  2  Dick.  604 ;  followed 

ooQTt  to  give  interests  to  the  chUdren  as  well  in  Murray  v.  Lord  Elibank^  13  Yes.  9 ;  Grtwa 

as  the  wife ;  Johnaon  y»  Mxuon,  1  Jao.  &  W.  v.  Clarke^  1  Keen,  138 ;  and  Otoms  v.  Perkini^ 

480;  Lbyd  ▼.  WUHamt,  1  Mad.  457;  10  Yes.  6  Sim.  584. 
90;  Bbdgttu  y.  Hodgens,  U  BIL  103.  (h)  Barker  v.  LeOj  6  Mad.  330;  WkUtem 

(6)  6  Bear.  345 ;  Grova  v.  Chrke,  I  Keen,  v.  Sawyer^  I  Beav.  p.  593 ;  and  see  Lloyd  y, 

138;  Botet  v.  Jcxkum^  2  Dick.  604 ;  Murray  Maton^  5  Hare,  149.     In  the  Arst-cited  case, 

▼.  tori  EHbank,  10  Yes.  84.  the  bankrupt  had  boaght  from  the  assignees; 

(c)  Pkippgv.  Lord  jSnglateOf  1  Fonbl.  97,  n.;  on  the  basis  of  the  wife  and  children  being 

cited  1  Mad.  461.  entitled  to  one  half,  there  was  what  waa 

(i)  See  1  Fonbl.  97,  and  cases  there  cited:  treated  as  equivalent  to  a  release  to  the  wife 

it  seems  that  if  a  settlement  were  directed  to  and  children  of  the  other  half, 
be  made  of  the  wife's  property,  it  would  be        (t)  Band  v.  SimmonB,  3  Atk.  20;   AihtrUm 

in  those  terms;   Wytham  v.  Cawthom^  1  Eq.  y.  ifoweUj  1  Cox,  229;  in  that  case,  the  court 

Ab.  392,  pi.  I.  allowed  maintenance  for  his  wife  and  child 

(e)  Y.  tupra,  out  of  the  fund,  the  husband  being  in  prison; 

(/)  Grovtt  V.  Clarke,  1  Keen,  139 ;  Lbyd  Jmutrong  y.  Eheridge,  MS.,  8  Aug.  1791, 1 

y.  WiUiatiu^  1  Mad.  p.  458 ;  and  see  10  Yes.  Fonbl.  96. 
p.  91. 
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nance  (a).  ^'  In  general,"  said  Sir  T.  Clarke,  **  -where  the  husband 
comes  into  coart  for  his  wife's  property,  or  anything  which  he  claims  in 
her  right  jure  fnaritij  he  is  obliged  to  submit  to  the  terms  of  the  court, 
and  make  a  settlement  or  reasonable  provision  out  of  that.  Various  in- 
stances have  been  where  the  wife  has  insisted  that  the  husband  should 
have  nothing,  the  court  has  not  thought  itself  empowered  to  take  from 
the  husband  the  wife's  fortune  so  long  as  he  is  willing  to  live  with  her, 
and  to  maintain  her,  and  no  reason  for  their  living  apart.  Even  when 
the  husband  will  not  come  in  before  the  Master,  the  court  will  not  go 
80  far  as  to  do  anything  in  diminution  of  the  husband's  right,  so  as  to 
take  away  the  produce  from  him  or  prevent  him  from  receiving  the 
r*49l1  *^^^^^^^9  ^^^  constantly  where  he  maintains  the  wife  accompa- 
■-  -J  nies  the  direction  for  the  suspension,  with  payment  of  the  interest 
to  the  husband.  It  is  otherwise  where  he  leaves  her  unprovided  (6) ;  in 
the  latter  case,  the  court  will  lay  hands  on  the  money  which  is  in  the 
power  of  the  court,  and  direct  payment  of  the  interest  to  the  wife  until 
the  husband  returns  and  maintains  her  as  he  ought"  (c),  and  Sir  John 
Leach's  decision  in  Elliot  v.  Cordelia  above  cited,  is  in  conformity  with 
this  doctrine ;  but  later  authorities  seem  to  have  established  that,  even 
where  the  husbUnd  is'  maintaining  the  wife,  the  whole  of  the  income  will 
not  be  directed  to  be  paid  to  the  husband  {d). 

An  order  for  the  payment  of  the  mon^y  into  court  does  not  aflect  the 
relative  rights  of  the  husband  and  the  veife,  and,  in  case  there  be  an 
order  for  a  proposal  for  a  settlement,  if  either  party  dies  whilst  it  rests 
merely  in  proposal  it  does  not  aflect  the  right  of  survivorship  as  between 

(a)  See  Ae  cases  in  the  preceding  note;  court  decreed  the  specific  execntioti  of  aa 

and  RuhUm  v.  Cobb,  9  Sim.  620.     Alimony  agreement  made  bj  the  husband,  who  bad 

granted  by  the  Ecclesiastical  Court  is  of  a  dif-  ilNtreated    his    wife,  to    allow    a    aeperaie 

ferent  namre ;  the  order  is  personally  against  allowance  to  the  wife ;  sn^  order  to  renaia 

the  husband,  and  does  not  specifically  afieet  in  force  so  long  as  they  should  live  sepaiaie. 
any  portion  of  his  or  the  wife's  property.  (c)  Slieck  v.  TAoringtofi,  2  Ves.  560 ;  and 

(6)  See  Gikhrist  v.  Cator^  1  De  G.  &  Sm.  see  Bond  y.  Sunmom,  3  Atk.  20,  where  Lord 

191 ;  and  see  Oxenden  v.  Oxmdm,  Prec.  Ch.  Hardwicke  stated  the  rale  in  similar  tenns; 

239;  a.  C.  2  Vem.  p.  493;   JSkhoUi  ▼.  D<u^  and  see  ifamiJay  y. PAiOgM,  4  Yea.  20,  to  die 

vers,  a  Vern.  671 ;  1  £q.  Ab.  68 ;  WiUiamt  y.  same  efi[ect 

CoZibto,  2  Vem.  752;    Wright  y.  Jtforfey,  U         (d)  Lord  Langdale,  in  WUkmaonY.  Cluvio' 

Tes.  12;  Guy  y.  Pearkm,  18  Yes.  196;   Com-  worthy  10  Beay.  p.  327,  said  *^he  thoogfat  it 

ter  T.  Cotttr,  9  Sim.  p.  597 ;  where  the  Vice-  probable  that  Lewd  Haidwicke^s  <>bseryaxioDS 

Chancellor  of  England  stated  that  he  agreed  in  Bond  y.  SimmonB,  and  Sir  Thomas  Clarke's 

that  it  was  not  the  practice,  in  any  case,  to  in  Sitteh  y.  Thorington,  as  well  as  the  otder 

give  tht  whole  to  the  wife,  excepting  '*tiU  of  Lord  Alvanley  in  ifaeewlsy  v.  PluBpg, 

further  order;"  ibid.  602-4;   and  see  Grem  were  all  of  them  founded  on   the   notioa 

T.  OtU,  1  Sim.  &  St  250 ;  d  y.  1  Dru.  it  W.  which  has  since  been  oyerruled,  that  the  life 

410.     If  the  husband  Ims,  by  unfair  means,  interest  of  the  wife  was  not  a  subject  upon 

procured  his  wife^s  fortune  to  be  tranaferred  which  her  equity  to  a  settlement  could  afp 

into  the  name  of  trustees  for  himself  only,  tach ;"  and  his  lordship  considered  that  Sir 

they  will,  for  the  aboye  purpose, be  considered  W.  Grant  acted  on  this  impression  In  Wrig^ 

as  trustees  for  the  wife ;  Colmer  v.  CobneTf  y.  Morley,  11  Yes.  17.    It  seems  that  a  bill  by 

Moeely,  113;  2  Atk.  98:  the  wife  in  that  case  the  wife  ibr  a  disooyery  of  acts  of  cmelty  on 

had  obtained  a  decree  for  alimony,  and  yet  the  part  of  the  husband,  so  as  to  found  an 

she  had  an  allowanoe  out  of  the  trust  pro-  equity  for  a  laiger  proyision  than  her  oidinaiy 

party,  haying  been  deserted :  and  see  3  Atk.  equity  would  give  to  her  cannot  be  sostained, 

p.  295,  Head  y.  Head.     In  Watkym  y.  Wat-  it  being  the  subject  of  the  jurisdiction  of  the 

kynty  2  Atk.  96,  Lord  Hardwicke  made  an  Ecclesiastical  Court ;  JStucfcs  y.  Ntttherpe,  1 

<vder,  impounding  the  property  of  which  the  Yern.  204 :  mere  separation  does  not  giye 

husband  had  defrauded  his  wife,  for  the  pur-  her  any  additional  equity ;  Dmncam  y. 

pose  of  securing  to  her  a  maintenance  out  of  19  Yes.  394;  S,  C,  Sir  G.  Coop.  R.  254. 
it.    In  Jngier  y.  Jhigitr^  Prea  Ch.  497,  the 
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husband  and  the  wife  where  there  are  no  children  (a).  If  the  husband 
surviTes,  though  there  may  be  children,  the  whole  must  be  paid  to  the 
hdsband  as  the  person  to  whom  it  belongs  by  law  (6),  unless  there  be  a 
contract,  and  a  proposal  made  on  the  part  of  the  *husband  ap-  r^^qoi 
pears  to  be  equivalent  to  a  contract  on  his  part,  or  a  decree  or  '-  -■ 
order  directing  him  to  lay  a  proposal  before  the  Master,  which  is  an  ad- 
judication ;  then,  as  before  stated,  and  then  only,  the  children  will  be 
entitled  to  enforce  a  settlement  (c).  Where  the  wife's  fortune  is  settled 
for  her  separate  use  for  life,  remainder  to  her  children,  the  wife,  what- 
ever may  be  her  conduct,  is  not  bound  to  maintain  them  {d). 

We  now  proceed  to  consider  the  powers  which  a  woman  may  secure 
to  herself,  by  Contract  with  her  intended  husband  before  marriage;  or 
with  his  assent  after  marriage;  or  which  may  be  secured  to  her  in  re- 
spect of  property  coming  to  her  by  gift  from  strangers.  As  regards  the 
Real  estate  of  the  wife,  of  which  she  is  seised  or  entitled  in  fee,  and  over 
which  she  has  not  secured  a  particular  power  of  disposition,  unless  it  be 
conveyed  by  that  kind  of  deed  which  has  been  substituted  for  a  fine,  it 
will  descend  to  her  heir  at  law,  and  that  more  or  less  beneficially,  for 
the  husband  may  be  tenant  for  life  if  they  have  issue,  but  still  it  descends 
to  her  heir  at  law  {e) :  no  post-nuptial  agreement  can  tifiect  the  right  of 
the  heir  though  it  may  bind  the  husband.  The  wife,  however,  by  levying  a 
fine  or  sufTering  a  recovery,  had,  and  now  has,  by  means  of  a  deed  exe- 
cuted and  perfected  according  to  the  provision  of  the  late  act  (/),  as  full 
a  dominion  over  her  property  as  a  feme  sole,  in  fact  (having  her  hus- 
band's assent),  she  becomes  quasi  a  feme  sole  in  respect  of  it;  her  con- 
veyance, therefore,  together  with  her  husband,  to  a  purchaser  for  value, 
even  with  notice  of  the  settlement,  will  defeat  all  limitations  in  a  settle- 
ment to  collaterals  who  are  merely  volunteers  (g).  A  woman,  on  her 
marriage,  may  so  settle  her  real  estate,  by  way  of  trust,  or  power  over 
an  use,  as  to  enable  her,  without  the  equivalent  for  a  fine,  to  pass  it  to 

(a>  Lord  Eldon,  Murray  v.  Lord  EHbank,  Master,  the  husband  would  be  entitled,  in  the 

10  Yes.  91 ;  Macaulay  v.  PhiUipSy  4  Yes.  19;  event  of  the  wife's  death  before  a  settlement 

lord  Eldon,  in  Mwray  ▼.  Lord  EHbanky  no-  was  completed,  but  in  that  case  there  were 

tices  the  inconsistency  in  some  of  the  cases,  no  children ;  see  1  Mad.  466 :  and  the  dictum 

in  respect  of  the  rights  of  the  children.  no  doubt  had  reference  to  that  state  of  cir- 

(6)  Packer  v.  fTyndAom,  Pr.  Ch.  p.  418;  cumstances.    It  seems  now  to  be  established 

Jokiuon  Y.  Johnson^  1  Jac.  &  W.  476 ;  Bond  that,  where  a  proposal  is  carried  in,  the  hus- 

V.  SimmonMj  ubi  wp.  there  cited;  Sarioen  v.  band  is  bound;  see  Jhuon,  2  Yes.  671;  et  v. 

TapUy^  Amh.  509;  Harper  v.  RavenhiUy  Tarn*  ttqtra,  489;  though  an  agreement  by  the  hns- 

lyn  R.  144.  band,  equally  as  a  proposal  in  a  suit,  may  be 

(c)  See  Lhyd  v.  WUKamty  1  Mad.  p.  459.  waived  by  the  wife,  according  to  Fenner  v. 

The  dicta  and  cases  referred  to  by  Lord  Eldon,  TayJoTy  2  Kuss.  &  M.  pp.  193-6 ;  nq>.  p.  488. 

in  Mwray  v.  Lord  EHbank,  10  Yes.  91,  and  (d)  See  8ugd.  L.  of  Prop.  171 ;  Llo.  &  G. 

in  which  he  overruled  the  demurrer,  raised  a  temp.  Sugd.  328. 

doubt  as  to  the  right  where  there  were  chil-  (e)  See  Peacodc  v.  Monky  2  Yes.  191. 

dren.    Sir  Thomas  Plumer,in  the  case  above  (/)  Sf/qtrOy  voL  i.  p.  169.    It  is  to  be  ob- 

cited,  examined  the  authorities:  he  considered  served  that  the  power  of  alienation  by  fine 

I^rd  Eldon's  opinion,  in  Murray  v.  ^Lord  Eli-  did  not  contradict  the  common-law  doctrine 

fxtnkfto  have  been  founded  entirely  on  the  that  the  wife  cannot  contract;  a  fine  (like  a 

decree  (iMdL  pp.  466-7),  tliough  it  was  in  the  recovery,  as  regards  tenant  in  tail),  assumed 

power  of  the  wife  to  have  deprived  them  of  that  there  was  a  title  paramount  to  that  oi 

such  right;  see  10  Yes.  p.  91.    The  dictum  the  wife;  see  Rkhardt  v.  ChamberSy  10  Yes. 

in  Macaulay  V.  Phittipt,  4  Yes.  pp.  18,  19,  587-8;  and  see  11  Yes.  221. 

would  prima /arie  go  to  the  extent  ihat,  even  (g)  CoUereU  v.  Bomer,  13  Sim.  512. 
where  a  proposal  had  been  laid  before  the 
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r*4931  ^^^^^^>  ^^^  prevent  its  *going  to  her  heir  at  law  (a).  If  a  wo- 
'-  ^  man  having  a  real  estate  before  marriage,  and,  either  before  or 
after  marriage  with  her  husband's  assent,  by  a  proper  conveyance  con- 
veys it  to  trustees  in  trust  for  herself  during  her  coverture,  for  her 
separate  use  or  otherwise,  and  afterwards  that  it  shall  be  in  trust  for 
such  person  as  she  shall  by  any  writing  under  her  hand  and  seal,  or  by 
any  writing  in  nature  of  a  will,  appoint,  and  in  default  of  appointment 
for  other  persons  designated,  or  for  her  heirs,  and  she  makes  such  an 
appointment,  that  will  be  a  good  declaration  of  the  trust,  and  the  heir 
at  law,  and  any  other  person  to  whom  the  estate  may  have  been  limited 
in  default  of  appointment,  will  be  excluded  (i).  The  giving  such  a 
power  to  be  executed  by  will  is  usually  in  order  to  protect  the  person  to 
whom  it  is  given  against  her  own  act,  a  will  being  revocable  till  death ; 
therefore,  where  it  is  to  be  executed  by  will  only,  nothing  but  an  uncon- 
trolled testamentary  act  will  be  a  valid  execution  (c).  Though  the  do- 
nee may  not  have  executed  her  powers  with  all  proper  forms,  yet  the 
court  will  supply  them  in  favor  of  a  person  having  a  meritorious  con- 
sideration, in  the  same  manner  as  if  she  were  sui  juris  (d) :  by  the  late 
act  in  regard  to  wills,  as  has  been  already  noticed,  all  appointments  by 
will  under  powers  must  be  executed  in  the  same  manner,  whatever  may 
be  the  formalities  prescribed  (e). 

In  the  notion  of  the  law,  indeed,  a  wife  cannot  make  a  will  (y*),  yet 
where  she  has  a  separate  power  over  her  estate  she  may  dispose  of  it 
r^AQA^^^y  8^  instrument  in  the  nature  of  a  will  {g);  though  the  instru- 
'-        -^  ment  will  not  have  the  effect  of  a  will  as  regards  personaUp^ 

(a)  Of  the  doctrines  as  to  the  execution  of  the  interests  of  the  issue,  if  any,  of  the  mar- 
powers  by  a  married  woman,  see  1  Bright,  riage ;  JiUomey-Gtneral  v.  Lucas,  xiii.  JurisL, 
54,  etM?.  1011. 

>    (6)   Peaeock  ▼.  Monk,  ubi  tupra ;  Wright  {e)  Lord  Eldon,  Reid  ▼.  SSurgoU,   10  Tea. 

v.  Englffield,  Amb.  468  :   Wright  y.  Cadogan,  379 ;  11  Yes.  230,Q3l ;  2  Sugd.  on  Pow.  96; 

Amb.  408,  2  Eden,  259,  1  Bro.  P.  C.  486;  and  see, on  this  subject,  Bright,  vol.  ii.  p.  331, 

tfi/ 498;  Parka  v.   WhUt,  11   Yes.  228-9;  et  teg. 

JJUhn  V.    Gratt,  2  Sell.  &  Lef.  463.     The  (d)  Lord  Northington,  Wright  t.  BmgbfitU, 

usual  course  with  conveyancers,  where  pro-  Amb.  473 ;  Cotter  v.  Layer,  2  P.  W.  625,  to 

perty  of  the  wife  is  settled,  is  to  give  to  the  same  effect;  Hervey  v.  Hcrwy,  1  Atk.  p.  567; 

wife  a  power  of  appointment  in  the  event  and  see  DowtU  v.  Dew,  12  Law  J.,  N.  S^  Ch. 

of  there  being  no  issue,  so  as  to  give  her  the  p.  159,  before  Lord  Lyndhurst  (1842). 

option  of  (lefeating  the  limitations  over  her  (e)  Y.  tup.  vol.  i.  p.  473.     On  the  applies^ 

estate    {Harbidge  v.   Wogan,  5  Hare,   268) ;  tion  of  the  doctrine  of  supplying  defects  in 

and  the  court,  in  decreeing  the  execution  of  appointments,  since  the  late  Wilis  Act,  see 

articles,  would  insert  such  a  power,  or,  as  Sir  BuekeU  v.  Blmkhornf  5  Hare,  131,  142,  14^ 

J.  Wigram  has  said,  put  it  to  the  wife  to  say  144. 

whether  she  desired  that  power  to  be  exclud-  (/)  See  George,  dem.    Thombvry  v.  Jew, 

ed;  ilnd.  In  a  marriage  settlement  of  a  ward,  Amb.  628. 

it  would  seem  that  such  a  power  ought  always  (g)  Cotter  v.  Layer,  2  P.  W.p.  623.    If  a 

to  be  inserted ;  Birkett  v.  Hibbert,  3  My.  &  K.  feme  oovert  has  a  power  of  appointment  by 

230,  eup.  486  ;  she  may  of  course  exercise  it  will  with  witnesses,  in  order  to  establish  that 

or  not  as  she  pleases,  so  that  its  mere  inser-  there  has  been  a  due  execution  of  her  power, 

tion  does  not  affect  any  one.     A  power  may  there  must  be  the  judgment  of  the    Eccle»- 

be  so  given  to  the  wife  as  to  be  confined  to  astical  Court  that  the  instrument  is  te^^tament- 

the  then  present  coverture  :  Morris  v.  Howet,  ary ;    and  proof  in    the  Court  of   Chanceiy 

4  Hare,  ^99,  affirmed  by  Lord  Cottenham  ;  by  the  witnesses  to  the  instrument  of  the  doe 

Bumham  v.   BenneU,  2  Coll.  261;  and  see  execution;  Rich  v.  CodceH,  9  Yea.  37^,    The 

Winch  V.  Jamet,  4  Yes.  p.  386;  and  WeUs  v.  court  considers  that  probate  was  granted  of 

Price,  5  Yes.  398.     In  approving  of  a  settle*  the  instrument  only  as  her  will ;  for  thougb 

ment  under  the  Marriage  Act,  4  Geo.  lY.  c.  formerly  it  was  held  that  the  will  of  a  mai^ 

76,  a  power  of  appointment  ought  to  be  given  ried  woman  not  only  need  rx>t  but  ought  not 

to  the  wife,  but  so  as  not  to  interfere  with  to  be  proved  and  that  the  probate  was  of  w 
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unless  it  be  propounded  as  a  will  in  the  Spiritual  Court,  and  then  the 
probate  is  conclusive  in  this  court  as  to  its  testamentary  character  (a). 
If  the  wife  has  not  appointed  an  executor,  the  court  will  grant  admi- 
nistration to  the  husband,  with  the  paper  or  testamentary  schedule 
annexed  (5).  Whoever  takes  under  such  will,  takes  by  virtue  of  the 
execution  of  the  power,  and  by  the  power  coupled  with  the  writing,  and 
as  if  the  limitation  in  that  writing  of  appointment  had  been  contained  in 
the  instrument  creating  the  power.  But  notwithstanding  that,  and  though 
such  writing  is  not  a  proper  will,  it  has  the  effect  and  consequences  of 
a  will  to  three  intents:  First,  the  words  are  to  have  the  like  construction 
as  if  it  were  a  proper  will:  Secondly,  such  will  is  ambulatory  until  the 
death  of  the  appointor,  and  therefore  though  the  party  taking  thereby 
takes  by  virtue  of  and  under  the  power,  yet,  notwithstanding  that,  such 
appointee  must  survive  the  appointor  in  order  that  he  may  take ;  Thirdly, 
if  he  do  survive  the  appointor,  he  can  take  only  from  the  time  of  the 
death  of  the  appointor,  and  does  not  take  as  from  the  time  of  the  execu- 
tion of  the  power  (c). 

The  existence  of  a  power  in  the  wife  to  dispose  of  her  estate  by  way 
*of  power  over  an  use,  only  enables  her  to  do  an  act  under  the  r^^Qc-i 
power  conformably  to  the  power;  dealing  with  the  subject  of  the  *-  -I 
power,  she  deals  with  all  the  disabilities  of  a  married  woman:  the  same 
rule  applies  as  regards  all  cases  where  there  is  a  mere  power  (d). 

If  property,  whether  real  or  personal,  be  given  to  trustees  upon  trust 
lor  a  woman  for  life  for  her  separate  use,  and  afler  her  death  to  convey 
to  such  persons  as  she  shall  in  her  lifetime  by  deed  or  by  will  appoint, 

aothority,  jret  it  is  now  settled  that  neither  band  do  not  assent,  it    cannot  be  proved ;  if 

courts  of  law  nor  courts  of  equity  will  act  he  do  consent,  by  matter  ex  pott  facto  ox  by 

upon  auob  will,  if  it  hasnotl^een  first  proved  contract,  that  entitles  her  executor  to  those 

in    the   Ecclesiastical  Court:   see  Stevens  v.  things  which  would  otherwise  belong  to hiin 

Bagteellj  15  Yes.  153,  and  Stone  y.  Forsytk,  as  administrator  -^  Hodsden  v.  lAoyd^  2  Bro. 

Doug.  683,  there  cited.    The  new  Statute  of  543.     See,  on  the  subject  of  probate  of  the 

Wilis,  as  before  observed,  regulates  how  the  will  of  a  married  woman.  2  Bright,  61.     In 

appointment  is  to  be  attested.  Goldtworthy  v.  CrotiUy^  4  Hare,  144,  the  Vice- 

(o)  See  Hetdey  v.  Pkiiipt,  2  Atk.  48 ;  Ron  Chancellor  Wigram  intimated  that  if  the  Court 

ir.  £wer,  infra ;  etv,  1  Jarm.  on  Wills,  24,  of  Probate  should  refuse  the  will  of  a  feme 

33 ;  st^i.  vol.  i.  p.  597 ;  and  Vottgku  v.  Cooper^  covert  under  a   power  to   proof,  on  some 

3  My.-&  K.  378;  2  Sugd.  on  Powers,  p.  18.  ground  of  form,  the  Courtof  Chancery  might 

The  late  act  as  to  wills   has  leA  the  testa-  resume  its  old  jurisdiction,  and  act  independ- 

mentazy  capacity  of  married  women  generally  ently  of  the  Court  of  Probate, 
aa  it  was ;  v.  tup,  vol.  i.  p.  473.  (c)    Southby  v.  SUmehouee^  2  Yes.  6 10-1 2. 

ib)  Ban  V.  Ewer,  3  Atk.  156,  160;  the  rule  (</)  Vice  Chancellor  Knight  Bruce,  Whit- 
is  the  same  at  law  :  Stone  v.  Jorsy^A,  Dougl.  mearth  v.  Bohertmmy  1  Coll.  p.  575;  Crofi  v. 
683,  and  iht  oases  cited  in  the  note.  "  It  SUe,  4  Yes.  64;  Ander$on  v.  Dawmm,  15  Yes. 
should  seem,"  says  Mr.  Sanders  (in  his  note,  532.  In  Johnttone  v.  Lumby  15  Sim.  315, 
3.  Atk.  p.  141},  **  from  some  of  the  cases, that  the  Yice  Chancellor  of  England  held  that 
the  execotion  of  a  power  by  a  feme  covert  is  where  the  trust  was  to  pay  the  income  of  the 
oonsidered  as  a  testamentary  di^ffotttwty  and  fund  to  such  persons  as  the  wife  should  ap- 
not  properly  as  a  will,"  citing  Cotter  v.  Layer,  p<jint,  not  by  way  of  anticipation,  and  in  de- 
2  P.  W. 624,  and  other  cases;  but  he  adds,  in  fault  to  her  proper  hands,  for  her  separate 
JMoe  of  Marlborough  v.  Godo^hin,  2  Yes.  75,  use,  an  appointment  could  not  be  made  by 
*^  Lord  Hardwicke  said,  that  a  feme  covert  her  by  a  testamentary  instrument,  and  there- 
may  not  only  make  a  writing  in  the  nature  of  fore,  notwithstanding  such  an  attempt  at  ap- 
a  will,  but  also  a  proper  will,  if  such  will  be  pointment,  moneys  in  the  hands  of  the  trust* 
made  with  the  consent  of  her  husband."  "•  A  ees  at  her  death,  unappointed  during  her  life, 
-wife,"  said  Lord  Thurlow,  "  may  make  a  will  were  held  to  be  "unapplied,"  within  the 
of  her  chattels  real  and  choses  in  action  not  meaning  of  the  settlement  in  that  case. 
isedaced  into  possession,  though,  if  the  bus- 
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and  in  default  in  trast  for  third  persons,  she  may  at  once  absolately  con- 
vey her  life  interest  and  appoint  the  reversion  by  deed  (a).  Where  a 
married  woman  has  a  power  of  appointment  by  deed,  and  it  is  provided 
that  any  appointment  she  may  make  by  deed  '^  shall  not  come  into  opera- 
tion until  after  her  death,"  these  words  neither  restrain  her  from  antici- 
pation nor  prevent  her  from  making  an  irrevocable  appointment (i). 

It  is  to  be  observed  that  there  is  a  marked  distinction  between  Power 
and  Property.  A  feme  sole,  by  settlement,  in  contemplation  of  marriage, 
settled  part  of  her  fortune,  in  trust  to  pay  the  dividends  to  herself  for  her 
separate  use  Jhr  life^  and  after  her  death  for  her  intended  husband ;  and 
after  the  death  of  the  survivor,  to  transfer  the  capital  according  to  her 
appointment  by  will;  and  in  ease  she  should  die  without  appointment, 
and  her  husband  should  be  then  dead,  in  trust  for  her  next  of  kin,  their 
executors,  &c.,  according  to  the  Statute  of  Distributions.  She  married, 
ami  afterwards  her  husband  died ;  she  then  filed  a  bill  against  the  trustees, 
claiming  an  absolute  interest ;  but  it  was  held,  that  she  had  only  an  in- 
terest for  life,  with  a  power  of  disposition  by  will(c).  So  where  a  per- 
FMQfil  ^^  bequeaths  *an  estate  for  life  to  a  wife,  with  a  power  to  dispose 
'-  -'of  the  reversion  by  will  or  otherwise,  she  does  not  take  the  abso- 
lute interest ;  therefore,  in  order  to  convey  the  absolute  property,  at  least 
to  volunteers,  she  must  make  an  appointment  in  the  mode  required  for 
rendering  the  appointment  effectual  (d):  if  she  has  a  power  to  dispose  by 
a  revocable  instrument,  she  cannot  affect  it  by  an  instrument  not  revo- 
cable (e).  The  distinction  is  slight  which  exists  between  a  gift  for  life, 
with  a  power  of  disposition  superadded,  and  a  gift  to  a  person  indefi- 
nitely, with  a  superadded  power  to  dispose  by  deed  or  will;  bat  that 
distinction  is  established ;  and,  in  the  latter  case,  the  property  vests.  A 
gift  of  personalty  to  A.,  and  to  such  person  as  he  shall  appoint,  is  abso- 
lute property  in  A.,  without  an  appointment;  but  if  it  is  to  him  for  Kfe^ 
and  after  his  death  to  such  person  as  he  shall  appoint  by  will,  he  must 
make  an  appointment  in  order  to  entitle  that  person  to  anything  {/), 

There  is  a  difference  in  these  cases,  between  a  limitation  to  a  married 
woman  or  other  person  for  life,  with  a  power,  and  in  default  of  execution 

(a)  Barford  v.  Strtet,  16  Yes  .135-9 :  an  Matheiym  v.  MaMkdfm,  Ambl.  750,  by  Sir  T. 

estate  for  life,  said  Sir  WilUam  Grant,  with  »Sewell,  appears  to  be  a  direct  aotbofitj  ia 

an  unqualified  power  of  appointing  the  in-  support  of  Mobnuon  ▼.  DuagaU,    In  ReUJk  t. 

heritancCf  comprehends  everything.    In  Irwm  Stymimr  (see  the  next  note),  there  was  an  ex- 

V.  JPotrcr,  19  Yes.  86,  it  was  held  that  where  press  gift  fir  hft,  with  a  power  of  disposidoQ 

a  married  woman  had  a  power  of  disposition  hf  will,  or  otherwise ;  see  also  BraaSfy  y.  Wat- 

over  the  whole  fund,  her  filing  a  bill  to  hare  eott,  stated  infra. 

the  fund  paid  to  her  was  sufficient  without        (d)  JUid  y.  SkirgoU  10  Yes.  pp.  370-9; 

any  appointment  JUtth  v.  Seffmour,  4  Russ.  p.  266 ;  and  see 

(6)  AUxamitr  v.  Ynmg,  6  Hare,  394.  TornHftutn  ▼.  Dighton,  1  P.  W.  149, 171 ;  and 

(c)  Andemm  v.  jDatoiim,  15  Yes.  p.  532;  JDowtU'w.  Dno^  aup.  p.  493. 
Sockett  y.  Wray,  reported  in  note  2  Atk.  68,        (c)  SodbeU  y.  Wray,  4  Bro.  483 ;  i9infliy  t. 

and  4  Bro.  p.  483 ;  2  Sugd.  Pow.  pp.  237-8 ;  Thomas,  15  Yes.  603. 

Hatmn  y.  Jtftifer,  14  Sim.  22,  27.    In  this        (/)  Per  Master  of  the  Rolls,  in  Brm^  y. 

case,  the  Yice-Chancellor  of  England  disputed  WeHcoU^  13  Yes.  453;  and  see  Jhna  y.  Far- 

the  authority  of  Robifuon  v.  Dtugatt^  2  Yem.  rtr^  19  Yes.  86 ;  see  also  Tmimtf  y.  Ward,  1 

181 :  there  the  court  held  that  a  bequest  of  Beay.568,  570.    The  appointment  of  an  exe> 

200/.,  to  be  at  the  disposal  of  the  testator's  ontor  is  not  a  nomination  of  an  appointee  to 

widow  by  her  will  to  whom  she  might  think  take  under  the  will  of  a  prior  testator;  13 

fit  to  giye  the  same,gaye  her  the  absolute  in-  Yes.  452 :  but  see  Goaden  y.  JUoyd^  3  Sink 

terest,  so  that  her  administrator  was  entitled  538 ;  2  Sugd.  Pow.  536. 
to  it  on  her  intestacy  (see  Mr.  Raithby's  note). 
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to  the  Next  of  San;  and  where  there  is  a  limitation,  in  default  of  the 
execution  of  the  power,  to  the  ^'Personal  representatives, '^  or  to  ^^the 
executors,  and  administrators''  of  such  person.  The  latter  is,  it  has  been 
said,  as  to  personal  property,  similar  to  a  limitation  to  the  right  heirs,  as 
to  real  estate  (a);  but  a  limitation  to  the  next  of  kin  is  like  a  limitation 
to  heirs  of  a  particular  description ;  which  would  not  give  the  ancestor, 
having  a  particular  estate,  the  whole  property  in  the  land(i).  The  hus- 
band is  clearly  not  entitled  under  a  limitation  to  the  wife's  next  of  kin  (c), 
nor  is  the  wife  under  a  limitation  to  the  next  of  kin  of  the  husband  (d). 

Although  in  a  limitation  in  default  of  appointment  the  words ''  Personal 
representatives"  may  well  be  construed  next  of  kin  upon  the  rvj^q^i 
'context,  it  is  hardly  possible  that  ^'  Executors  and  administrators"  ^  -■ 
should  be  so  construed ;  for,  whether  the  words  are  construed  as  words  of 
limitation  or  of  purchase,  the  persons  answering  that  description  take  in 
their  representative  or  official  characters,  and  then  the  fund  is  to  be  ap- 
plied and  administered  in  the  same  manner  as  any  other  assets  that  come 
to  them  in  that  character  (e);  unless,  indeed,  the  direction  should  be  that 
they  should  take  ^^for  his  and  their  own  use  and  benefit"  (y).  If  a  fund 
be  given  to  S.,  the  wife  of  C,  for  life,  with  a  power  of  appointment,  and 
io  default  of  appointment  to  her  executors  or  administrators,  on  her  death, 
without  making  an  appointment,  the  fund  falls  into  her  estate,  and  the 
husband  surviving  takes  it  jure  mariti  {g).  Where  a  married  woman  had 
a  power  to  dispose  of  a  sum  of  money  by  will,  and  in  default  it  was  li- 
mited to  her  executors  and  administrators,  and  ^e  made  a  will  appointing 
an  executor,  but  making  no  disposition  of  the  money,  it  was  held  to  be- 
long to  her  executor  as  part  of  her  assets,  not  to  her  husband  (A). 

In  a  late  case,  a  money  fund  was  vested  in  trustees  upon  trust  for  the 
wife  for  her  separate  use  during  the  joint  lives  of  husband  and  wife,  and 
after  the  death  of  the  husband  in  trust  for  the  wife  and  her  assigns  for 

(a)  But  see  2  Rop.  Husband  and  Wife,  were  entitled:  in  Daniel  v.  Dudley  (p.  7), 

212;  and  additional  note,  No.  4.  Lord   CoUenham   said,    "That  case    stands 

(6)  Per  Master  of  the  Rolls,  in  Jlfidenon  ▼.  alone  ;V  but  the  following  expressions  of  his 

Dinon,  15  Yes.  536-7 ;  Sandere  v.  Franks,  lordship,  in   JUomeyGenaral  v.   Jla£bm   (2 

2  Mad.  155 ;  2  Sugd.  Pow.  6th  ed.  237-8 ;  7th  Phill.  68),  "■  For  the  words  being  only  the 

sd.  219;  see  Mr.   Jacob's  observations   on  met/ta  through  which  the  meaning  is  convey- 

this  doctrine,  2  Rop.  Hasb.  and  Wife,  pp.  ed,  it  is  immaterial  what  words  are  used,  if 

211-13.  we  are  suffioiently  informed  what  meaning 

(e)  Bailejf  v.  Wright,  18  Yes.  49,  affirmed  they  are  intended  to  bear,"  and  his  lordship's 

1  Swanst.  39;  there  the  limitation  was  to  the  observations  on  Buhner  v.  /ay,  in  the  same 

wife's  next  ofkin  or  personal  representatives;  case,  p.  67,  seem  to  show  that  his  lordship 

Kiker  v.  Letch,  10  Bsav.  367;  see  additional  did  not  mean  to  decide  that  in  no  possible 

Dote,  No.  4.  case  could  the  next  of  kin  take  under  a  limi- 

((f)  Garrick  v.  Lord  Camden^  14  Yes.  381,  tation  nominally  to  "  executors,"  at  least  so  as 

38G;  ChobnondeUy  v.  jSthburton^  6  Beav.  86;  to  exclude  the  husband ;  see  Attorney  General 

KiXner  v.  Leech,  10  Beav.  p.  367;  and  see  v.  Jtfa£ben,2  Phill.  67-8;  x.  Jur.p.955(1846), 

Withy  V.  MangUty  10  CL  &  Fin.  215 ;  Sugd.  where  the  cases  are  examined  by  Lord  Cot- 

Law  of  Prop.  122.  tenham:  and  see  2  Bright,  198,  202,  where 

(«)  Daniel  v.  DudUy,  1  Phill.  6 ;  reversing  the  cases  are  collected ;  and  add.  note.  No.  4. 
the  decision  of  the  YiceChancellor  of  Eng-         (/)  Sanders v,  Frank,  2  Mad. p.  155:  but 

land,  11  Sim.  163.    In  Buirner  v.  Jay,  3  My.  see  Stodct  v.  Dodeley,  1  Keen,  328,  as  to  the 

&  K.  197  (see  pp.  200-1),  on  a  trust  in  a  set*  general  rule;  there  the  legacy  was  limited  to 

tlement  to  raise,  after  the  death  of  the  wife,  the  executors  abeohUely, 
7502^  to  be  paid  to  such  person  as  the  wife         (/^)  See  2  Bright,  1. 
should  appoint,  and  in  default  of  appointment,        (Ji)  ChurdtUL  v.   Dibhen,  Ram  on  Assets, 

to  her  executors  or  administrators,  it  was  held,  712}  see  the  additbnal  note,  No.  4. 
under  the  circumstftnces,  that  the  next  of  kin 
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life^iD  case  she  should  survive  him,  and  after  the  decease  of  the  'wife,  as 
to  one  moiety  of  the  property,  upon  trust  for  the  sole  and  absolute  use  of 
the  wife,  to  be  disposed  of  as  she  should  by  deed  or  will  notwithstanding 
her  coverture  appoint,  and  in  default  of  appointment  upon  certain  trusts 
therein  mentioned ;  it  was  held  that  the  wife  during  her  then  covertore 
could  not  make  an  absolute  disposition  of  the  moiety  of  the  trust  fund  (a). 
If  an  estate  be  conveyed  to  a  married  woman  in  fee,  with  a  superadded 
power  of  appointment,  though  it  was  formerly  held  that  the  power  was 
merged  in  the  fee  (i),  it  is  now  settled  that  the  wife  has  a  power  to  ap- 

r*4981  P^^"^  ^^^  *^^^  (^)'  ^^  ^^  estate  be  devised  to  trustees  in  tnist 
*-  Mo  convey  to  a  woman  at  21,  if  she,  being  married,  together  with 
her  husband,  iBle  a  bill  praying  for  a  conveyance  according  to  the  trast, 
no  terms  can  be  imposed  on  the  husband  in  such  case  {d). 

Lord  Hardwicke  seems  to  have  considered  that  a  feme  covert  could 
not  bar  her  heir  by  a  bare  agreement,  even  before  marriage,  without 
doing  something  to  alter  the  nature  of  the  estate  (e).  **  Suppose,"  said 
that  eminent  judge,  *'  a  woman  having  a  real  estate  before  marriage,  in 
consideration  of  that  marriage  enters  into  an  agreement  with  ber  hos- 
band,  that  she  may  by  writing  under  her  hand,  executed  in  the  presence  of 
witnesses,  or  by  will,  dispose  of  her  real  estate,  will  this  bind  the  heir 
at  law  ?  It  rests  in  agreement ;  and  if  she  does  it,  though  it  may  bind 
her  husband  from  being  tenant  by  the  curtesy,  that  arises  from  his  own 
agreement ;  but  what  is  that  to  the  heir  at  law  ?  Still  she  is  a  feme, 
under  the  disability  of  coverture  at  the  time  of  the  act  done ;  and  if  she 
attempts  to  make  a  will,  the  instrument  is  invalid.  The  only  question 
that  could  arise  would  be,  whether  such  an  agreement  between  her  and 
her  husband  would  not  give  her  a  right  to  come  into  a  Court  of  Equity 
after  the  marriage,  to  compel  that  husband  to  carry  this  into  execution, 
and  to  join  with  her  in  a  fine  to  settle  the  estate,  either  on  such  trusts,  or 
to  such  and  such  uses;  and  if  it  is  such  an  agreement  as  the  court  would 
decree  to  be  further  carried  into  execution  by  a  proper  conveyance,  then 
the  question  may  be  whether  the  heir  at  law  is  not  to  be  bound  by  the 
consequences  of  that  agreement?  But  that  is  the  only  way  in  which  it 
could  be  brought  in.  But  if  the  agreement  cannot  be  carried  into  ex- 
ecution, though  she  might  have  power  to  bar  her  husband,  it  beinga 
voluntary  claim  from  her,  and  the  law  casting  the  descent  on  the  heir 
at  law,  it  seems  it  could  not  be  done"  ( /).  However,  the  cases  of  Wright 
V.  Lord  Cadogan^  before  Lord  Northington  and  in  the  House  of  Lords  (f)» 
and  of  Rippon  v.  Dawding  (A),  before  Lord  Camden,  appear  to  hare 
settled  that  the  husband  and  wife  may,  by  mere  agreement  before  Ina^ 
riage,  enable  the  wife  to  dispose  of  her  real  estate  during  coverture,  and 

(a)  Nboon  v.  Nixon,  2  J.  &  Lat  416,  421.  the  will  made  before  marriage  being  rcTtiked 

lb)  Goodill  V.  BrighanL,  1  Bos.  &  P.  192.  by  thf  subsequent  marriage. 

(c)  See  MaundreU  v.  Maundrell,   10  Ves.         (/)  Per  Lord  Hardwicke  in  Peaeodc  t. 

265;  Doumet  v.  7\mpenm,  4   Russ.  334  ;  2  Monk,  2  Ves.  191 ;  and  see  Ftttijplaa  r.  GV' 

Roper,  Husband  and  Wife,  181,  and  the  re-  get,  3  Bro.  C.  C.  10. 
ferences.  (g)  1  Bro.  P.  C.  486,  496,  504 ;  Ambl.  46S; 

(flf)  Lupton  y.  Tempett,  2  Vern.  626.  1  Fonbl.  113. 

(e)  See,  on  tbis  subject,  Hodtden  y.  Uoyd,        (A)  Ambl.  566,  Lord  Camden. 
2  Bro.  C.  C.  543-4 ;  the  case  itself  turned  on 
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defeat  the  right  of  her  heir  (a) :  as  that  *which  for  valuable  con-  r^^QQ-i 
sideration  is  agreed  to  be  done  is  considered  in  equity  as  done  (6),  ^  •' 
it  is  not  necessary  that  the  estate  should  be  actually  settled  so  as  to 
give  the  power.  Though  a  mere  parol  agreement  before  marriage  be- 
tween the  husband  and  the  wife,  that  the  wife  shall  have  certain  spe- 
cific articles  belonging  to  her  for  her  separate  use  cannot  be  enforced 
against  the  husband,  yet  if  the  property  is  placed  in  the  hands  or  under 
the  power  of  trustees  in  pursuance  of  the  agreement,  it  will  be  binding 
on  the  husband  (c).  How  far  the  wife's  estate  settled  for  her  separate 
use,  or  over  which  she  has  a  power  of  appointment,  may  be  bound 
by  her  contracts  will  presently  be  considered. 

An  infant  being  entitled  to  property  to  her  separate  use,  the  court, 
upon  her  marriage  under  age,  settled  it  on  trustees,  with  a  power  of 
sale;  it  was  afterwards  held  that  the  court  could  confer  no  title  on  the 
trustees  which  the  infant  would  not  have  had,  and  that  the  power  could 
not  therefore  be  well  executed  during  her  minority  (d). 

It  is  to  be  observed  that  where  a  female  infant  has  been  made  a  -ward 
of  court,  and  a  settlement  of  her  property  has  been  approved,  it  is  not 
competent  to  the  husband  and  wife,  by  delaying  the  marriage  until  the 
wife  has  come  of  age,  to  defeat  the  settlement  approved  by  the  court  (e). 
Where  a  settlement  has  been  made  on  the  marriage  of  an  infant,  and 
on  her  widowhood  she  does  nothing  to  repudiate  it,  it  will  be  binding  on 
every  subsequent  husband,  at  least  if  he  have  notice  of  it,  or  it  be  not 
concealed  from  him  (f) ;  and  if  a  settlement  be  made  in  contemplation 
of  a  marriage  which  does  not  take  place,  it  will  not  on  that  account  only 
be  held  to  be  void  (g). 

A  mistake  in  a  settlement,  as  will  be  noticed  more  fully  hereafter, 
will  be  corrected  as  well  as  in  any  other  deed.  Where  one  of  the  parties 
had  executed  the  deed  upon  a  clearly  proved  misapprehension  of  his 
interest  in  a  fund,  and  it  appeared  that  he  had  no  intention  that  the  fund 
should  be  dealt  with,  excepting  as  he  was  influenced  by  such  misappre- 
hension ;  it  was  held  that  he  was  not  bound  as  to  his  rights  over  the  jfund 
by  the  execution  of  such  a  deed  (A). 

It  is  very  common  in  marriage  settlements,  where  the  property 
•settled  is  large,  to  provide  that  the  wife  shall  receive,  during  r#5QQi 
the  joint  lives  of  the  husband  and  wife,  a  certain  annual  sum  for  '-  ^ 
her  private  separate  use  independentlyof  her  husband,  in  order  to  enable 
her  to  provide  for  her  clothing  and  other  continually  recurring  expenses 
in  regard  to  the  ornament  of  her  person,  without  having  on  each  occa- 
sion to  apply  to  her  husband :  such  a  provision  is  usually  called  Pin- 

(a)  See  Pmetr  v.  Bailey,  1  BaU  k  B.  49;  (f)  JbhUm  v.  M'DtmgaU,  5  Beav.  66, 

2  Rop.  Hu8.  and  W.  ISO,  247 ;  Biunt's  note,  (g)  Lady  Stratkmare  v.  Bowet,  2  Cox.  28 ; 

Ainbl.  566 ;  1  Sogd.  on  Powers,  186-7.  8.  C.  1  Ves.  J.  p.  22 ;  2  Bro.  by  Eden,  p.  345 ; 

(*)  V.  jupro,  p.  253,  et  uq.  see  Clancy,  616-16-17. 

(e)  Simtnona  y.  Suhmom,  6  Hare,  p.  358  ;  (A)  Jithkurtt  v.  MUl,  xli.  Jur.  1035,  affirm* 

the  parol  agreement  aet  up  was  that  the  wife  ing  the  judgment  of  Vioe  Chancellor  Wigram, 

should  have  certain  articles  of  furniture  for  t^.693;  here  the  misapprehension  appeared 

her  separate  use ;  it  bad  been  objected  that  from  the  recitals  in  the  deed,  and  the  corre« 

such  an  agreement  was  yoid  under  the  Statute  spondenoe  which  passed  at  the  time.    The 

of  Frauds  ($  4).  cases  as  to  rectifying  mistakes  are  collected  2 

(d)  Simaim  v.  Jone$,  2  Russ.  &  M.  365.  Brigbti  218,  note. 

(<)  Bbbnn  y.  Ferraby,  2  CoU.  412. 
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money  (a) :  this  can  only  be  secured  through  the  medium  of  the  equitabk 
jurisdiction  of  the  Court  of  Chancery ;  it  may  be  done  by  a  directioa  to 
the  trustees  of  the  settlement  to  pay  it,  or  by  a  term  being  vested  ia 
trustees,  upon  trust,  out  of  the  rents,  or  by  mortgage,  sale,  or  other  law- 
ful  means,  to  raise  the  appointed  annual  sum,  and  to  pay  it  to  the  wife 
upon  her  sole  receipt,  notwithstanding  her  coverture. 

Lord  Hardwicke  observed  that  these  separate  provisions  do  often  occa- 
sion the  very  evils  they  are  intended  to  prevent :  they  are  not,  he  said, 
to  encourage  a  wife  to  leave  her  husband  whatever  his  behavior  may  be; 
for,  were  this  the  construction,  it  would  destroy  the  very  end  of  the  mar- 
riage contract,  and  be  a  public  detriment.  The  court  appears  to  have 
considered  that  a  control  may  be  exercised  in  respect  of  a  provision  of 
the  nature  of  pin-money  in  the  event  of  any  misconduct  on  the  part  of 
the  wife  (6).  Where  the  husband  articles  to  settle  such  and  such  lands 
in  certainty  on  his  wife,  this  is  a  jointure,  and  not  forfeitable  either  by 
an  elopement  or  even  adultery  (c) ;  for  the  law  has  not  imposed  tku 
penalty  against  her  enforcing  a  positive  right :  the  forfeiture  of  dower 
is  by  legislative  enactment :  primd/adej  therefore,  it  would  appear  that 
any  certain  settled  sum  would  stand  in  the  same  predicament.  Bat 
pin-money  is  of  a  peculiar  character :  where  an  annual  sum  is  secured 

r*50l1  ^^  ^^^  ^''^  ^^  ^^y  ^^  pin-money,  *she  cannot  do  as  she  pleases 
*-  ^  with  it ;  it  is  her  duty  to  apply  it,  as  it  is  intended,  for  her  own 
personal  dress,  decoration,  and  ornament ;  the  husband  as  well  as  the 
wife  has  an  interest  in  its  being  properly  applied ;  and  if  the  wife  ne- 
glect her  duties,  the  court,  it  has  been  said,  will  reach  the  moneys  in  the 
hands  of  the  trustees  to  ensure  their  performance  >  and  for  the  same 
reason  she  cannot  make  a  sweeping  disposition  of  it  as  she  can  of  her 
general  separate  estate  (d).  It  is  on  this  ground,  namely,  the  special 
purposes  to  which  pin-money  is  devoted,  that  the  Court  of  Chancery 
refuses  to  call  upon  the  husband  to  pay  the  arrears  beyond  one  year, 
unless  it  appears  that  he  has  withheld  the  payment  without  the  wife's 
consent  and  without  any  implied  acquiescence  on  her  part  (e): 


(a)  As  to  what  Pin>money  is,  see  2  Cl.  &  the  case  of  Whonwood  v.  Whonwood  (1  Ol 

Finell.  654;  and  as  to  its  original  introductioD,  Ca.  250),  where  a  bonA  fide  ofler  had  been 

Sugd.  Law  of  Property,  165,  in  the  note.  made  by  the  husband  to  take  back  his  wife; 

(6)  In  the  case  before  Lord  Hardwicke,  and  see  Man  v.  Earl  of  Searboroughi  2  £q. 

which  called  forth   the  observations  in  the  Ab.  156 ;  and  Moore  y.  Moore,  1  Atk.  p.  '276; 

text,  the  wife  had  left  the  husband;  but  his  and  2  Roper,  Husband  and  Wife,  by  Jacobi 

lordship  was  disinclined  to  slop  the  proceed-  134-5. 

JDgs  of  the  trustees  to  recover  the  arrears  of        (c)  Sidney  v.  Sidney^  3  P.  W.  276 ;  JSIsMt 

the  pin-money,  the  wife  having  simply  led  v.  WuUer^  ibUL  277,  in  note;  Seagrast  v.  S» 

her  husband  apparently  on  excusable  grounds,  pove^  13  Yes,  444 ;  Blounl  v.  Wintery  MS.,  1 

and  there  being  a  case  of  acquiescence  on  the  Fonbl.  94.    Adultery  is  no  bar  at  law  to  tbe 

part  of  the  husband,  by  payment  of  the  pin-  trustee  recovering  maintenance  secared  kt 

money  to  the  wife  aAer  she  had  left  him;  the  wife  by  a  legal  obligatioii;  B^fNM  ▼• 

Moore  v.  Moore,  1  Atk.  276 ;  an  injunction  Batky,  8  Bing.  256 ;  FieU  v.  &rrci,  1  New 

had  been  obtained,  which  was  continued  on  R.  121;  and  see  1  Roper,  Husband  and  Wiis» 

terms:  and  see  JodreU  v.  Jodrell^  mjra.     In  137;  and  Hodgem  v.  Hodgent^  11  Bli.  63;  4 

Moore  v.  Moore,  the  wife  had  been  exoom-  Cl.  it  Fin.  323;  Sugd.  Law  of  Prop.  171. 
municated  in  a  suit  for  the  restitution  of  con-        (d)  Howard  v.  Digby,  2  Cl.  &  Fin.  634; 

jugal  rights  by  the  husband;  but  Lord  Hard-  &  C.  8  Bli.  N.  R.  242;  judgment  of  the  JM 

wicke  thought  that  that  suit,  and  the  offer  Chanceltor,  v.  M/ra; /oind^  v. /edheU,  9  BesT. 

then  made  to  take  her  back,  were  a  oontriv-  55,  62,  stated  i$i/, ;  etd  v.  vrf,  note  (/}. 
anoe  to  give  a  foundation  for  his  suit  in  this        (e)  Ridout  v.  Xnmt,  1  Atk.  268 ;  and  iM 

court;  distinguishing  it,  in  thifl  respect,  from  Lady  Warwidt  y.  EduardM,  I  £q.  Ab.  140; 
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though  the  wife  may  claim  such  arrears  for  one  year  (a)  (unless  the  hus- 
band has  provided  her  with  clothes  and  other  necessaries  (i)),  as  she 
may  of  the  income  6f  her  separate  estate,  though  she  has  permitted  her 
husband  to  receive  her  separate  income  (c),  the  personal  representatives 
of  the  wife  are  not  generally  allowed  to  claim  arrears  of  pin-money  even 
for  a  year :  d  /ortioriy  if  the  wife  becomes  insane  and  remains  so  until 
her  death,  if  the  husband  has  maintained  and  clothed  her,  and  taken 
suitable  care  of  her,  according  to  her  rank  and  condition,  the  court  it 
seems  will  not  give  to  her  personal  representatives  any  arrears  of  pin- 
money  even  secured  by  a  marriage  settlement,  or  indeed  allow  them  to 
be  claimed  ((/).  Pin-money  is  not  liable  to  a  deduction  on  account  of 
alimony  granted  to  the  wife,  for  if  the  husband  and  wife  had  lived  to- 
gether she  would  have  been  entitled  to  maintenance  as  well  (e). 

*The  wife  may  acquire  a  separate  right  to  personal  property  rvcnoi 
during  the  marriage  by  the  consent  of  her  husband ;  and  the  I-  '' 
husband  may  clearly  make  a  Gift  to  his  wife  which  will  be  good  as 
against  his  personal  representatives  (y*),  though  not  against  his  credi- 
tors {g):  but  to  establish  such  a  gift  the  evidence  must  be  clear  beyond 
suspicion :  it  must  be  by  a  clear  distinct  act  by  which  he  has  divested 
himself  of  the  property  by  transfer  to  a  trustee,  or  showing  an  explicit 
definitive  intention  to  hold  it  himself  as  a  trustee  for  the  wife  (h) :  a 
voluntary  promise  by  the  husband  to  his  wife  is  no  more  binding  than  if 
it  were  made  to  a  stranger  (t) :  and  it  is  only  reasonable  provisions  for 
her  that  will  be  supported  in  equity,  not  a  gift  to  her  by  the  husband  in 
his  lifetime  of  the  whole  of  his  substance  (k).  Lord  Hardwicke  consi- 
dered that  ornaments  given  to  a  wife  by  a  stranger  must  be  considered 
as  given  for  her  separate  use  (l). 

and  Cormcall  v.  Earl  of  MofUagutj  ibid.  66 ;  of  Lords ;  but  Sir  £.  SugdeOi  in  bis  late  val- 

Clancy,  379;  see  Tkrupp  y.  Harman,  3  My.  uable  work  on  the  Law  of  Property  (pp.  165, 

&  K.  tn/ra.  168,170),  has  made  some  forcible  observations 

(a)  OffUy  r.  Offky^  Prea  Cb.  26.  upon  tbe  doctrine  stated  in  Lord  Brougbam'e 

U)  Folder  v.  Fowler^  3  P.  W.  355.  speech  in  tbe  House  of  Lords  in  the  first- 

(c)  ParktM  V.  Wtute^  11  Yes.  225;  but  see  cited  case,  which  are  also  applicable  in  part 
Dalbiae  ▼.  DaUnac,  11  Yes.  126;  and  see  to  Lord  Langdale's  doctrine;  and  has  ex- 
Bythewood^s  Convey,  by  Jarman,  vol.  ix.  pp.  amined  the  decision  of  the  House  of  Lords, 
317, 218,  note ;  Seagrave  v.  Seagrave,  1 3  Yes.  to  which  he  objects  upon  principle  and  au- 
444,  and  see  2  Roper,  Husband  and  Wife,  p.  thority. 

137.    Where  the  wife  has  for  a  long  time  (e)  Ball  v.  Coutt$,  1  Yes.  &  B.  305. 

oaimtteed in  the  husband  receiving  the  rents  (?)  Ltuxu  v.  Xiirat,  1  Atk.  271 ;  Graham 

of  her  separate  estate,  though  she  may  have  ▼•  Londonderry,  3  Atk.  393-4 ;  and  see  Ram. 

made  repeated  applications  for  the  arrears,  on  Assets,  213. 

miless  the  husband  has  contracted  to  pay  (g)  Flay  v.  Flay,  2  Freem.  64 ;  Lady  Tyr- 

them,  no  more  than  one  year's  arrears  can  relTs  case,  t6. 304 ;  S/amring  v.  S!ry&,  3  P.  W.  339. 

be  claimed;  a  promise  on  his  part  without  (h)   Walter  v.  Hodge,  2  Swanst.  92,  104-7 

consideration  is  not  sufficient;  Tkrupp  Y.Biar-  (to  which  case  Mr.  Swanston  has  appended 

9tan,  3  My.  &  K.  517.  a  valuable  note  as  to  what  is  or  is  not  to  be 

(d)  See  Howard  v.  Dighy,  8  Bli.  pp.  246,  considered  a  donatio  mortii  eautA^  ib.  p.  101), 
250,  252,  271,  reversing  the  decree  of  the  and  the  cases  there  cited;  3fLean  v.  Long' 
VioeChancellor  of  England,  4  Sim.  p.  688 ;  lands,  5  Yes.  78-9,  cited  2  Swanst.  104-6 ; 
8.  C.  5  Sim.  330,  where  the  subject  is  elabo-  Ram  on  Assets,  212. 

ntely  discussed.    The  Yice-Chancellor's  de-  (t*)  Lord  Hardwicke,  Darky  v.  Darley,  3 

cree  was  founded  on  this,  tliat  the  duchess,  Atk.  399 :  tJnt  dictum  has  not  been  disputed 

baving  been  a  lunatic,  was  incapable  of  giving  that  I  am  aware. 

her  consent,  so  that  no  case  of  aequietcenee  (k)  Beard  v.  Beard,  B  Atk.  72 :  a  protHtion, 

oould  be  raised  against  her.   A  distinct  ground,  said  Lord  Hardwicke,  is  all  that  tbe  wile  is 

AS  will  be  seen,  which  superseded  the  ques-  entitled  to. 

tk>Q  of  acquiescence,  was  taken  in  the  House  (l)  3  Atk.  393-4 ;  2  Rop.  Husb.  &  Wife,  143. 
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If  the  husband,  in  pursuance  of  an  agreement  on  marriage,  makes 
advances  to  his  wife  for  her  clothing  and  the  like,  and  she  lays  up  a 
fund  out  of  the  savings,  on  his  death  the  husband's  creditors  cannot 
touch  it,  much  less  the  husband's  representatives ;  and  if  the  husband 
voluntarily  makes  advances  to  the  wife  for  such  purposes,  though  his 
creditors,  in  case  of  a  deficiency  of  his  estate  for  payment  of  his  debts, 
may  take  them  equally  as  her  paraphernalia  under  the  same  circum- 
stances (a),  his  persona]  representatives  have  no  claim  upon  them ;  the 
husband  might  have  objected  in  his  lifetime  that  the  money  was  not  pro- 
perly appKed,  but  after  his  death  no  one  can  be  a  judge  of  what  he  might 
nave  considered  to  be  a  proper  application  (6).  When  the  hasband  gives 
ornaments  to  his  wife,  they  are  generally  to  be  considered  as  parapher- 
nalia, and  she  cannot  properly  dispose  of  them  during  his  life,  as  that 
r*^n^1  would  be  inconsistent  with  the  purpose  of  the  *gift(c).  Where 
■-  -'  the  wife  lent  her  savings  to  her  husband  on  his  note  to  her  trustee, 
it  was  held  that  his  assets  were  liable  to  pay  the  note  {d).  The  wife's 
savings  of  her  pin-money,  equally  as  of  her  separate  estate,  are  not 
assets  for  payment  of  the  husband's  debts  if  she  survive  her  husband  (e). 
A  defective  execution  of  a  power  made  by  the  husband  to  the  wife  vill 
be  made  good  in  equity,  but  when  made  by  the  wife  to  the  husband  it 
will  not  be  supplied,  unless  there  is  some  consideration,  as  a  prior  con- 
tract (/). 

A  wife  may  also  by  agreement  before  marriage  secure  to  herself  the 
profits  of  her  trade  for  her  separate  use ;  and  in  such  case,  though  no 
trustees  are  interposed,  the  property  will  be  protected  against  the  hus- 
band and  the  claims  of  his  creditors  (g).  The  wife  before  marriage  may 
with  the  consent  of  her  intended  husband  convey  all  her  stock  to  trustees 
to  enable  her  to  carry  on  her  business  separately,  and  if  the  husband  do 
not  intermeddle  with  them,  and  there  be  no  fraud,  such  efifects,  though 
fluctuating,  are  not  liable  for  his  debts;  it  is  not  absolutely  necessaiy 
that  there  should  be  an  inventory  (A).  If  there  be  an  agreement  between 
husband  and  wife  to  this  effect  after  marriage,  it  must  be  founded  on 
Taluable  consideration,  in  order  that  the  property  may  be  protected  from 
the  husband's  creditors:  if  voluntary,  it  will  be  good  against  the  hus- 

(a)  V.  int.  al.  Bwrt<m  y.  Pitrpoint,  2  P.  W.  see  Slanwing  v.  Style,  ubi  tup. ;  Tait  y.  lfiZ6ot, 

79 ;  2  Roper,  Husband  and  Wife,  132.  2  Ves.  J.  1 1 1 ;  and  6  Ves.  71. 

(6)  See  Sir  Pmd  NeaU's  caee,  cited  Prec.        (0  ^f^^*^  ^-  Htrbert,  Prec.  Ch.  44 ;  WiB. 

Ch.  p.  44;  Lucai  v.  Lucom,  1  Atk.  p.  271;  »«  ▼•  P^  »*«'•  295-7.     Al  law,  property 

WaisoH  y.  Pack,  Pr.  Cb.  297;  and  Slanning  bought  by  the  wife,  living  with  her  husband, 

V.  %fc,  3  P.  W.  p.  338 ;  in  this  case,  the  bus-  "^^^^  ^e'  separate  property,  is  liable  to  execo. 

band  allowed  bis  wife  to  sell,  and  take  to  ^^  ^^^  *be  husband^s  debts,  Canu  y.  .Wa, 

herself  for  pin  money,  the  butler,  eggs,  &c.,  '^  Mees.  &  W.  183;  as  is  property  given  for 

not  used  in  the  family ;   there  was  a  clear  *»•'  aeparate  use,  without  the  interyentioo  of 

case  of  acquiescence  on  the  part  of  the  bus-  »  txvistee ;  but  not  so  in  equity,  KnOandt  v. 

band:  Q^y.  C»l«y,  Prec  Ch.  27,  third  re-  "'"T'^^'i  S^^.^  Cr.  4i8. 

solution;  Uie  wife  had  invested  her  savings         (/)  ^^''^  ▼•  ^'^^^  ^  P.  W.  page  489; 

in  jewels,  value  500/.,  the  husband  was  a  ■^«>*«  v-  ^'^  ^  ^^-  P-  ^21 ;  S.  C.  2  Mad. 

man  of  great  estate  and  consequence;  and  156;  1  Bright,  Husband  and  Wife,  31. 

see  2  Rop.  Husband  and  Wife,  by  Jacob,  137         (s)  Se«  2  Rop.  Husb.  and  Wife,  16W, 

-40;  et  y.  tup.  p.  479;  infra,  p.  503.  ni-^.  „  «       ..« 

fr\  n^nhLnr,   rw^L^,%  A »ir   QUA  W   ^ofmon  v.  WooOrfwi,  3T.R.P.618; 

(c)   Graham  y.  I^nuhnderry.  3  Atk.  394.        ^^^  j^  ^^.^^^  ^  ^^  ^3  ^^^  ^  ^j^^^ 

(rf)  Spencer  y.  Latimer,  coram  Vice-Chan-    n^^  620.  n. ;  Dean  y.  Brmm,  8  Dow.  k  K. 
ceUor,  7  Feb.  1820  (Mad.  P.  and  P.) ;  and    95 .  5  Barn.  &  C.  336. 
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band  only  (a).  If  the  husband  desert  his  wife,  and  she  carry  on  a 
separate  trade  for  her  support,  the  Court  of  Chancery  will  protect  her 
earnings  against  her  husband  (6). 

Though  a  trader  cannot  on  marriage  secure  a  provision  for  his  wife  in 
the  event  of  his  bankruptcy  to  the  prejudice  of  his  creditors,  yet  he  may,  in 
consideration  of  his  wife's  fortune,  convey  property  to  trustees  for  his  own 
use  until  his  death  or  bankruptcy,  and  in  either  event  for  the  benefit  of 
his  wife ;  it  is  in  the  nature  of  a  mortgage  to  secure  his  wife's  fortune  (c). 

We  now  proceed  to  consider  the  general  doctrines  of  the  Court  of 
Chancery  in  regard  to  the  separate  interests  of  married  women  in  real 
*and  personal  property,  secured  to  them  by  settlement  or  con-  r^cQ^-i 
ferred  upon  them  by  gift  or  devise.  '-        -" 

Where  real  estate  is  settled  upon  the  wife  in  fee  in  trust  for  her  sepa- 
rate use  without  any  special  power  of  disposition,  she  can  only  dispose 
of  the  inheritance  by  a  conveyance  duly  acknowledged,  the  substitute 
for  a  fine  (ci).  If  a  woman  has  a  separate  estate  in  land  for  Aer  life^  she 
may  in  equity  sell  that  interest  (e),  and  transfer  it  without  a  fine  or  its 
equivalent,  for  such  a  transaction  does  not  affect  her  heir;  or  she  may 
dispose  of  or  charge  the  rents  and  profits  accruing  during  her  life,  of  an 
estate  settled  upon  her,  whether  in  fee  or  for  life,  in  the  same  manner  as 
she  may  the  income  of  personal  estate  so  settled  {jf)\  and  she  may  abso- 
lutely dispose  of  an  annuity  charged  on  land  for  her  life  for  her  separate 
use  without  any  special  power,  in  like  manner  as  her  separate  personal 
property  (g).  A  devise  of  an  estate  to  trustees  in  trust  for  the  separate 
use  of  a  wife,  and  to  convey  to  her  in  fee^  free  from  the  control,  &c.,  of 
the  husband,  does  not  confer  on  her  a  power  to  devise  the  estate  (A). 

It  was  said  by  Lord  Redesdale  that  a  wife,  having  a  power  to  ap- 
point an  estate  not  settled  to  her  separate  use,  could  not  defeat  the 
right  of  her  heir,  by  means  of  a  mere  contract  to  convey,  entered 
into  after  marriage  (t):  and  Sir  T.  Plumer  doubted  whether  a  married 
woman,  having  a  power  of  appointment,  to  be  executed  in  a  particular 
manner,  could  bind  herself  by  a  contract  to  sell  the  property,  and  thus 

(a)  y.  rind.  303-331 ;  see  I  Fonbl.  103.  but  is  silent  as  to  the  case  of  his  refusing  to 

(6).  Cfci/ V. /iixm,  1  Atk.  p.  279;  Sir  J.  joininherconveyanceof  her  separate  estate; 

Jekyll,  Lamphxr  v.  Cretd^  8  Ves.  599  ;  2  Rop.  it  is  therefore  lef\  to  the  court  to  say,  in  each 

Hnsband  and  Wife,  173.  case,  whether  a  power  to  appoint  the  fee  is  to 

(e)  Higgin9on  ▼.  KeUy,  1  Rose,  368.  be  presumed  (see  Doe  v.  Sttqtle^  2  T.  R.  695, 

(d)  2  Rop.  Hnsband  and  Wife,  by  Jacob,  and  Jarm.  Convey.  9,  ubi  mp.),  or  the  hus- 

182  ;  and  see  Jarman's  Convey,  vi.  39,  note,  band,  as  her  trustee,  is  to  be  compelled  to 

Ist  edit,  where  the  authorities  are  collected,  join  with  his  wife  to  perfect  her  deed;  or 

and  vol.  iz.  102,362.  The  practice  uniformly  that  her  conve}ranoe  is  sufficient;  v.  inf.  p. 

is  to  convey  trust  estates  in  fee  settled  for  506,  n.  (c),  and  513. 

the  separate  use  of  the  wife  by  deed  ac-        (e)  Lord  Eldon,  Parket  v.  WkUe^  11  Yes. 

knowledged,  and  it  is  understood  that  she  232;  Grigby  v.  CoXy  1  Ves.  Sen.  517;  and 

cannot  and  never  could  bind  her  heirs,  with-  see  what  is  said  in  Burdon  v.  Dean^  2  Yes.  J. 

out  a  fine  or  its  equivalent,  though  it  has  609. 

been  contended  from  some    expressions  in         (/)  HulmeY.  Tenant,  1  Bro.  21. 
Mr.  Justice  Rooke's  judgment,  GoodiU  t.  Brig-        (g)  Major  v.  LansUy,  2  Russ.  &  M.  355 ; 

ham,  1   Bos.  &  P.  198,  that  where  the  legal  there  her  title  was  in  reversion ;    she  was 

estate  was  in  trustees  she  might  convey  with-  held  to  be  bound  after  the  death  of  her  hus- 

out  fine.    The  act  3  &  4Will.  IY.c.74,§91,  band;  et  v.  Sturget  v.  Corp,  13  Yes.  190. 
provides  for  the  case  of  the  husband  being        (h)  Doe  v.  Scott,  4  Bing.  505. 
incapable  of  joining  in  the  wife's  conveyance,        (t)  DUlon  v.  Grace,  2  Sch.  &  Lef.  463. 
and  for  that  of  his  being  separated  from  her, 
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in  effect  contract  to  execute  the  power  as  prescribed ;  a  contract  by 
a  married  woman  being,  as  be  considered,  void  (a).  But  though  a 
contract  by  a  married  woman  is  so  far  void  that  it  cannot  found  a 
personal  claim  against  a  wife,  it  may  affect  her  separate  estate  (6). 
r*5051  *^^  ^  '^^^  case^  where  the  husband  and  wife  had  joined  in  a  written 
*-  -*  agreement  to  appoint  and  conrey  land  settled  to  the  separate  use 
of  the  wife  for  life,  by  way  of  mortgage  to  secure  a  sum  of  money  bor* 
rowed  by  them ;  Loid  Langdale  held  that  the  wife  was  bound  by  the 
agreement (c):  and,  in  a  later  case,  DoweU  v.  Dew  (1842, 1843)  (d),  the 
yice-Chancellor  Knight  Bruce,  and  Lord  Lyndhurst,  on  appeal,  after  the 
death  of  the  wife,  enforced  the  performance  of  an  agreement  by  the  wife 
to  grant  a  lease,  she  having  had  a  power  to  grant  such  a  lease:  the  Lonl 
Chancellor  said  he  thought  there  was  no  sufficient  reason  why  her  agree- 
ment to  execute  the  power  should  not  have  the  same  effect  as  if  she  were 
unmarried ;  not,  indeed,  as  to  any  remedy  against  her  personally,  but  as 
to  the  estate  in  respect  of  which  the  power  was  to  be  exercised.  It  is 
now  settled  that  the  Court  of  Chancery  will  not  make  a  peremptory  ordtt 
on  a  married  woman  to  execute  a  conveyance  of  an  estate  not  settled  to 
her  separate  use(e). 

By  the  strict  rules  of  the  common  law,  as  will  have  been  seen  from 
the  introductory  remarks  in  this  Section,  a  wife  can  have  no  separate  in- 
terest {/)  in  her  Personal  property ;  as  the  husband  bears  the  burthen  of 
supporting  her  and  answering  for  her  debts,  he  has  primd  facie  a  right 
to  her  property  (g);  and  as  the  law  charges  the  husband  with  all  the  bur- 
thens, it  will  not  allow  a  fraud  upon  him,  for  instance,  a  secret  settlement, 
r*5061  "^^^^  previously  to  marriage,  to  prevail  (A).  There  is,  *indeed, 
■-        -'a  notable  exception  as  regards  the  character  sustained  by  a  mar- 

(a)  Martin  Y.MUchiU^23BC.  &  W.  424, and  for  anticipating  the  time  being  satisfiusiorilf 

sea   Sugd.   V,   and  P.  p.  230;  12  Law  J.  explnined.    On  the  ^neral  subject  of  granting 

Cbanc.  1 58.  leases  of  the  wife's  estates  in  reyersioD,  see 

(6)  Griffby  v.  Cox,  1  Ves.  Sen.  517,6elt*8  1  Roper,  Husband  and  Wife,  134-5. 

Sup.  p.  230.  (c)  Jordan  y.  /ones,  2  Phill.  170;  there  had 

(c)  Sugd.  y.  and  P.  230;  Stead  v.  NeUon,  been  a  decree  for  sale,  <(  v.  JyUu  y.  .idto^ 

2  Beay.  245,  1835.     In  Grigby  y.  Cox^  siipra,  ti^a. 

recognized  by  Lord  Tliurlow,  in  HtUme  y.  Te-  (/)  Et  v.  n^.  yol.  i.  p.  594. 

nofU,  1  Bro.  p.  20,  Lord  Hardwicke  enforced  (g)  Keruinglon  v.  DoUiudj2My.&'SL  ISS; 

a  contract  for  sale  entered  into  by  the  bus-  1  Fonbl.  99. 

band  and  wife  of  p^rt  of  her  separate  real  (A)   Goddard  y.  iS^ioio,  1  Russ.  p.  485 ;  S. 

estate,  which  she  had  power  to  appoink     In  George  y.  Wake,  I  My.  &  K.  p.  610;  and  see 

Jlylett  y.  MUon,  1  My.  &  Cr.  112,  Lord  Cot-  Stratkmore  y.  Bowes,  1  Yes.  J.  28;    si^ini; 

tenham  is  reported  to  haye  said, "  Although  Edmonda  v.  Dennington,  cited  2  Vern.  p,  17; 

a  married  woman  has  a  power,  and  the  court  jSthton  y.  MDougaU,  5  Beay.  66 ;  and  TViylar 

has  jurisdiction  oyer  the  rents  and  profits  of  y.  Pu^A,  1  Hare,  612;  a  case  where  the  cir* 

her  separate  property,  no  case  has  giyen  effect  cum  stances  were  special ;  the  earlier  caaes  oo 

to  her  contracts  against   the  corpue  of  her  this  subject  are  collected  in  Clancy  on  Husband 

separate  estate;"  but  these  expressions  bad  and  Wife,  ch.  xiii.  p.  614,  et  weq.     Whether 

reference  to  Lord  Thurlow's  corresponding  the  settlement  is  fraudulent  or  not  depends  in 

dictum  in  Hubne  y.  Tenant,  1  Bro.  21,  that  each  case  on  the  circumstances;  EngUmdT. 

her  general  engagements  will  not  affect  the  Downs,  2  Beay.  522.    The  Vice-ChaDcellor 

corpus  of  her  separate  real  estate.  Knight  Bruce,  in  the  late  case  of  Griggs  y. 

(flf)  DoweU  y.  Dew,  1  Y.  &  Coll.  C.  C.  345,  Stc^lee  (xiiL  Jur.  29),  a  case  of  complicated 
see  355-6,  affirmed  12  Law  J.,  Chan.  164 ;  and  and  peouliar  circumstances  (y.  int,  oHa,  p.  32), 
though  the  wife  could  not  grant  reyersionary  offered  the  plaintiff  an  issue,  with  a  view  to  de- 
leases,  and  the  agreement  was  made  some  termine  whether  a  settlement,  the  executioa 
time  before  the  lease  in  possession  expired,  ofwhich  was  alleged  to  haye  been  obtained  by 
that  was  held  to  be  no  objection,  the  reason  a  third  person,  was  a  fraud  on  the  hiuband's 
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lied  woman  in  regard  to  the  Queen  Consort^  "who,  in  respect  to  private 
rights,  is  considered  as  a  distinct  and  separate  person  from  the  king. 
She  may  sue  and  be  sued  alone,  and  in  her  own  name.  She  can  take 
directly  by  grant  from  the  king,  or  from  any  other  person,  without  the 
intervention  of  trustees ;  and  can  execute  a  bond  or  other  specialty,  and 
may  convey  her  estate  without  his  being  a  party  to  such  security  or  con- 
veyance (o). 

But  the  strictness  of  the  common  law  in  regard  to  private  persons  has 
been  much  relaxed  by  the  doctrines  which  have  been  introduced  by  the 
Court  of  Chancery,  through  the  medium  of  its  powers,  which  can  hardly 
be  designated  to  be  other  than  legislative,  in  constituting  and  enforcing 
trusts,  as  has  been  noticed  in  the  former  volume  (ft). 

An  agreement  between  husband  and  wife  in  writing  before  marriage, 
as  to  her  real  estate,  as  we  have  seen,  is  good  in  equity,  against  the  heir, 
even  though  no  trustees  be  interposed  (c);  a  fortiori  it  is  good  against 
her  personal  representatives  as  regards  her  personal  estate.  Subsequent 
marriage  extinguishes  any  obligation  on  the  part  of  the  husband  to  his 
wife  at  law  if  it  be  such  as  to  create  a  debt  or  demand  during  the  covert- 
ure; but  it  is  good  in  equity  (cf).  Where  there  is  a  contract  in  writing (e) 
between  husband  and  wife  before  marriage,  that  the  wife  shall  have  to 
her  Separate  use,  either  the  whole  or  particular  parts  of  her  Personal 
estate,  she  may  dispose  of  all  that  is  embraced  in  the  contract  in  her 
life,  or  by  will,  and  she  may  do  it  either  way,  though  nothing  is  said  in 
regard  to  disposition  (y*) ;  but  if  there  be  a  covenant  merely  that  the  wife 
shall  dispose  of  her  personal  estate,  this  does  not  extend  to  what  shall 
come  to  her  after  marriage  (g).  Although  the  husband,  under  his  cove- 
nant *before  marriage,  that  the  wife  shall  have  certain  property  r«RA7i 
for  her  separate  use,  becomes  a  trustee  for  her  in  equity,  he  is  not  ^  ^ 
so  at  law  (A). 

The  wife  may  not  only  acquire  a  separate  interest  in  her  own  pro- 
perty, or  in  the  property  of  others,  real  or  personal,  settled  on  her  mar- 
riage, by  the  marriage  contract ;  but  she  may  also  acquire  a  separate 

marital  rights,  and  if  the  issues  were  refused,  ligation  by  the  wife  to  the  husband  continues 

the  bill  was  to  be  dismissed.    See  the  Vice-  good  in  equity,  Camul  v.  Buckkf  2  P.  W.  244 ; 

Chancellor's  dictum,  p.  31,  as  to  what  conduct  et  v.  Prtbbk  v.  Bogkurtt,  1  Swanst.  p.  319; 

in  the  promoter  of  an  improvident  transaction  More  v.  Fneman^  Bunb.  207. 

will  avoid  it,  though  he  may  have  had  no  (<)  See  Swmiont  v.  Smmom^  6  Hare,  35S. 

fraudulent  intent.  (/)  See  Lord  Hardwicke's  judgment  in 

(o)  1  Inst.  133  a. ;  2  Roll.  Ab.  213  j  4  Co.  Ptacotk  v.  Monk,  2  Yes.  190 ;  Nortcn  v.  Tur- 

23  b.  tnU,  2  P.  W.  144 ;  Rick  v.  CocktU,  9  Yes.  369, 

(b)  V.  JHpra,  vol.  i.  pp.  419, 595-6-7;  and  376,  379;  Parka  v.  WMU,  11  Yes.  p.  222 
see  1  FonbL  94,  n.  (where  Lord  Eldon  considers  the  effect  of  the 

(c)  Y.  tupra^  p.  498 ;  and  see  1  Fonbl.  words  *'  to  pay  into  her  proper  hands,"  and 
pp.  102,  113,  114,  and  cases  there  cited.  In  the  like,  and  observes  upon  Lord  Kosslyn's 
CompUm  V.  CoVinmm  (2  Bro.  377;  1  H.  Black,  decision,  WhiUUr  ▼.  Newman,  4  Yes.  129)  ; 
Reports,  344),  one  of  the  cases  cited,  it  was  Topptndxn  v.  Wahk,  1  Pbillim.  p.  353 ;  and 
held  that  the  wife,  living  separate  from  her  Com.  Dig.  Chanc.  2  M.  11,  p.  391,  4th  edit, 
husband,  might  alone,  under  the  marriage  Of  the  probate  of  a  will  of  a  married  woman 
contract,  surrender  a  copyhold  estate  settled  of  her  separate  estate,  see  1  Jarm.  Wills,  25. 
to  her  separate  use ;  the  husband  had  cove-  {g)  PUkington  ▼.  CHUhbarUon,  D.  P.  11 
nanted  to  join  in  the  necessary  conveyances,  March,  1711 ;  Hare.  MS.;  Mad.  P.  and  P.  i. 
but  the  court  considered  it  necessary  that  he  486,  2d  ed. 

should  join  only  to  support  his  interest  in        (h)  Izod  v.  Lamb,  1  Cromp.  &  J.  44 ;  Rich 
her  estate.  y.  Co<kiU,  9  Yes.  375. 

(if)  See  the  cases  1  Fonbl.  102 ;  so  an  oh- 
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interest  in  property  real  and  personal  by  gift,  devise,  or  bequest,  and 
that  without  the  intervention  of  trustees  ;  and  where  the  legal  estate  de- 
volves on  the  husband,  or  whatever  may  be  the  interest  which  vests  in 
him  as  husband,  he  will  be  decreed  to  be  a  trustee  of  such  estate  or 
interest  for  the  wife,  in  like  manner,  as  it  has  been  said,  as  where  lands 
are  charged  with  debts,  the  heir  takes,  but  as  a  trustee  pro  tanio  (a) ; 
though  Lord  Cowper  had  entertained  some  doubts  whether  the  husband 
could  be  a  trustee  of  pure  personalty  so  given  (6) :  the  wife  has  the 
same  powers  of  disposition  over  separate  estate  so  acquired  by  transfer 
or  by  will,  as  over  separate  estate  conferred  by  settlement,  and  that 
without  the  assent  of  her  husband  or  of  her  trustees,  unless  such  assent 
is  imposed  as  a  requisite  by  the  instrument  of  gift  (c). 

Technical  words  are  not  necessary  (d)  to  confer  a  separate  estate  or 
interest  on  the  wife ;  the  court  will  execute  a  trust  for  the  separate  use 
of  a  wife  wherever  the  intent  is  clearly  and  unequivocally  declared  (e). 
It  has  been  held  that  a  bequest  (whether  with  or  without  the  interven- 
tion of  trustees  is  immaterial)  for  the  benefit  of  a  married  woman,  *^to 
her  sole  and  separate  use"  (/),  ^'  for  her  sole  use  and  benefit"  (^)  or,  for 
r*5081  ^^^  "sole  use"  simply  (A),  "for  her  own  use  and  at  her'dis- 
^  J  posal"  (t),  "  independent  of  the  control  of  her  husband,"  or  the 
like  {k)y  ''  for  her  own  use  and  benefit  independent  of  any  other  pe^ 
son"  (Z),  '^  her  receipt  to  be  a  sufficient  discharge  to  the  executors"  (m), 
and  'Mo  be  delivered  to  her  on  demand,"  confers  upon  her  an  interek 
for  her  separate  use  (n).     But  where  the  expressions  do  not  clearlj  show 

(a)  See  the  cases  1  Fonbl.  109,  n.  (p)  ;  Ben^  WiU»  v.  Sayers,  4  Mad.  409,  tl  r.  R^anfi  t. 

net  Y.  Davis,  2  P.  Wms.  p.  316:  Parktr  v.  Christy,  3  Beav.  241 :  Beaks   v.  ^enar,  3 

Brooke^  9  Ves.  583 ;  the  trust  was  held  to  at-  To.  &  Coll.  C.  C.  651. 

tach  upon  reversionary  leases  obtained  by  the  (i)  Priekard  ▼.  Jtmet^  Turn.  &  B.  3S3, 

husband,  and  against  a  purchaser  with  notice ;  Graham,  B. 

see  Raw  v.  Chichater,  1  Bro.  198,  tup.  304.  (ib)  Wagstaff  ▼.  Smith,  9  Ves.  520;  0^ 

(6)  Harvey  ▼.  Harvey,  1  P.  Wms.  126,  and  v.  Corthom,  iz.  Jur.  325 ;  Simons  t.  Borwi 

the  cases  cited  in  the  note  j  S,  C.2  Yern.  659 ;  1  Keen,  7. 

Parker  v.  Brooke,  supra;  Bemut  v.  Dams,  2  (Q  Margetis  v.  Barringer,  7  Sim. 483 ;  and 

P.  W.  318.  see  Bain  v.  Lucher,  11  Sim.  397. 

(c)  See  Huhm  v.  Tenant,  \  Bro.  20 ;  Feti-  (m)  Ijt  ▼.  Prieaux,  3  Bro.  p.  381.    Lori 

vtcire  ▼.  Garget,  I  Vea.  J.  46;   3  Bro.  10;  and  Hardwicke  is  reported  to  have  said,  where  iQ 

Lord  Henley's  note :  the  wife's  power  of  dis*  estate  is  given  to  a  husband  for  the  "Ureii* 

position  is  more  fully  considered,  tn^ro.  hood**  of  his  wife,  it  was  anlBcient  to  ahov 

(ji)  Lord  Hardwicke,  Darley  v.  Darky,  3  that  it  was  for  her  separate  use,  Datky  t. 

Atk.  399;  Lord  Brougham,  Tyler  v.  Lake,  2  Darley,  3  Atk.  399;  this  caae  appears  to  be 

R.  &  My.  188.    The  cases  on  this  subject  are  incorrectly  reported  by  Mr.  Atkins,  as  regwh 

collected  by  Mr.  Hill  on  Trustees, 424,  from  the  ikcts  and  the  decree;  it  seems  to  ban 

which  treatise  I  have  received  the  greatest  turned  upon  the  question  as  to  whether  (he 

assistance  in  referring  to  them;  Lewin  on  wife  was  entitled  to  dispose  of  the  propeitybf 

Trusts,  p.  117;  Roper  on  Legacies,  by  White,  will,  under  a  power  alleged  to  have  been  gives 

1415-17  ;  and  2  Bright,  210,  etseq.  to  her;  see  Lee  v.  Prieaux,  3  Bro.  384:  the 

,  («)  Wills  V.  Sayers,4  Mad.  409.  claimant's  bill  was  dismissed,  so  that  the  di^ 

*  (/)  Roll/e  V.  Budder,  Bunb.  187-8 ;  Parker  tum  appears  to  be  of  no  value,  and  w«3  » 

V.  Brooke,  9  Ves.  583 ;  Benmet  v.  Daviit,  2  P.  treated  by  Lord  Alvanley,  ubi  tup.  /  and  set 

W.  316.     The  various  forms  of  expression  Wardle  v.  Ckaton,9  Sim.  525, 

which  have  been  held,  perte,  to  give  the  wife  (n)  Lumb  v.  Milnet,  5  Yes.  521 ;  ZKamt. 

a  separate  interest,  are  collected  2  Roper  on    Obniut,  2  Cox,  p.  414:  and  see v.  XjWi 

Legacies,  370-71.  1  Yo.  562 ;  but  as  to  this  case,  see  Lord  Cot 

(g)  Jdamson  v.  Jmntage,  19  Ves.  416;  tenham's  observations,  2  My.  &  K.  p.  183. 

5.  C.  G.  Coop,  283  (see  2  Coll.  421)  ;  Ex  Other  cases  are  cited  in  the  Vice-Chanceliot 

parte  Killick,  3  Mon.  D.  &  De  O.  480.  Wigram's  judgment,  set  forth  in  the  text,tit( 

(h)  Ex  parte  Ray,  1  Mad.  207 ;  own  use  is  Sir  Jos.  Jekyll,  by  all  admitted  to  have  beea 

not  sufficient,  Robeiit  v.  Sjpicer,  5  Mad.  491-2 ;  a  great  judge,  held  that  a  direction  that  tbe 
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tiiat  the  husband  is  to  be  excluded  from  his  marital  rights,  then  the 
wife  will  not  take  for  her  separate  use  ;  therefore,  a  mere  trust  to  pay 
the  interest  to  her  for  life,  without  saying  to  her  separate  use,  is  not 
sufficient,  the  mere  intervention  of  trustees  never  having  had  the  effect 
of  vesting  a  sole  and  separate  interest  in  the  wife  (a).     A  trust  for  a 
wife's '^  own  use  and  benefit"  is  not  a  trust  for  her  separate  use  (6), 
nor,  according  to  modern  authority,  will  a  direction  to  pay  into  her  own 
proper  hands  for  her  own  use  and  benefit  have  that  effect  (c).     The  ex- 
pressions, said  Lord  *Brougham,  must  be  such  as  ''to  leave  no  r«eoQi 
doubt  of  the  intention,  and  which  forbid  the  court  to  speculate  *-         ^ 
on  what  the  probable  object  of  the  donor  might  have  been"  (d) :  in  the 
same  case  his  lordship  said,  ''  If  a  sufficient  strength  of  negative  words 
is  not  to  be  found  in  the  gifi  or  limitation^  you  are  not  allowed  to  fish 
about  for  indications  of  intention  from  other  parts  of  the  instrument :" 
though  in  another  case  his  lordship  said,  the  intention  may  be  inferred 
from  the  nature  of  the  provisoes  annexed  to  the  gifl,  as  where,  for  ex- 
ample, the  property  is  to  be  at  the  wife's  own  disposal,  or  her  receipts 
are  to  be  a  good  discharge  (e).     The  doctrine  in  the  first  passage  above 
referred  to  does  not  appear  to  be  peculiarly  applicable  to  cases  of  this 
description ;  in  no  case  can  the  court,  in  fixing  the  construction,  specu- 
late on  the  probable  intention,  as  has  been  frequently  adverted  to,  and 
particularly  in  treating  of  the  conversion  of  real  estate  out  and  out  so  as 
to  exclude  the  heir  at  law  ;  but  the  last-cited  passage,  if  it  means  that 
there  must  be  negative  words  annexed  to  the  very  gift  or  limitationy 
does  appear  to  introduce  a  strictness  of  construction  which  is  not  ap- 
plied to  other  cases  of  gifl  (/) :  however,  looking  to  the  language  of  this 
dictum,  it  can  hardly  be  construed  to  mean  that  if,  upon  the  entire  con- 
text of  the  will,  there  be  ''  a  manifest  implication  that  the  marital  right 

wife  **  should  tnfoy  and  receive"  the  rents  cellor  of  England  intimated  an  opinion  (and 

and  profits,  was  sufficient  in  a  note  signed  by  see  2  Hare,  p.  50,  to  same  effect),  that  the 

thebosbend  forming  part  of  a  marriage  agree*  wife  was  entitled  for  her  separate  use.   Lord 

ment ;  **  for  to  what  end  should  she  receive  Brougham  decided  the  contrary,  and  even,  fol- 

it,  if  it  is  to  be  the  property  of  the  husband  lowing  Elliott  v.  Cordelia  supra^  held  that  she 

the  next  moment?'^    Tyrrell  v.  Hope,  2  Atk.  was  not  entitled  to  a  settlement;  this  also  is 

561 ;  and  see  Atcherky  v.  Vernon^  10  Mod.  531,  a  strong  case:  and  see  Bealez  v.  Spencer ^  2  Yo. 

(a)  Lumb  v.  ift/nes,  5  Yes.  517:  »It  is  &  Coll.  C.  C.  651. 
necessary,"  said  Lord  Al  van  ley,  "  to  show  a  (c)  Tyler  v.  Lake^  ubi  ntp.  ;  Blacklow  y. 
decided  intention  that  the  husband  shall  have  Xatvf,  vM  inf. :  but  Lord  Alvanley,  as  men- 
no  interest  whatever ;"  Bich  v.  Coekell,  9  Ves.  tioned  above,  gave  effect  to  the  word  proper 
370 ;  Wardle  y.  Claxion^  9  Sim.  525 ;  see  the  in  Hartley  y.  Hurle,  ufn  tupra.  In  Kentington 
other  authorities,  1  Bright.  206,  et  teq.  y.  DolUmd^  2  My.  &  K.  184,  the  words  '*  for 

(6)  WilU  V.  Sayers,  4  Mad.  409 ;  Roberts  her  own  use  and  benefit,"  in  a  settlement, 

y.   Spicer,    5   Mad.   591 ;    Tyler  v.  Lake,  2  were  held,  by  Sir  J.  Leach,  not  to  create  a 

Ross. &M.  183;  S,  C,  4  Sim.  p.  144.     This  separate  estate;  but  he  held,  as  I  read  the 

was  a  strong  case,  for  a  direction  to  pay ;  "  into  judgment,  that  if  the  husband  had  been  one  of 

their  own  proper  hands,"  was  specifically  ap-  the  trustees  of  the  settlement,  they  would; 

plied  to  the  two  married  daughters,  the  pre-  but,  in    the  case  before  him,  a  trust  for  a 

vious  bequests  being  to  them  and  their  bro-  separate  use  was  expressly  created  in  another 

ttiersand  unmarried  sisters ;  though,  in  a  sub-  part  of  the  instrument. 

sequent  part  of  the  will, similar  words  were  (d)  Lord  Brougham,  T)fler  y.  Lake^Z  Russ. 

nsed,  as  regards  the  bequests,  to  others  of  the  &  M.  p.  189 ;  and  see  Brown  v,  Clark,  3  Ves. 

legatees.    In  Canton  y.  Hallf  2  Russ.  &  M.  167. 

175,  on  the  son  executing   any  assignment,  (e)  Slardon  v.  Hall,  2  Russ.  &  M.  180. 

which  he  did,  or.  in  case  of  his  bankruptcy, an  (/)  See  the  Vice-Chancellor  Wigram's  judg* 

annuity  was  to  be  paid  to  the  wife  during  the  ment  in  Blacklow  y.  Laws^  2  Hare,  CO. 
life  of  the  son,  her  husband ;  the  Vice-Chan- 
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was  meant  to  be  excluded"  (a),  that  that  shall  have  no  effect  if  there  be 
not  negative  words  in  the  gift  itself.  Some  discrepancy  may  be  expect- 
ed in  the  decisions  in  cases  of  this  description,  as  the  judge  may  be  in- 
fluencedy  in  some  degree,  by  his  being  favorable  or  not  to  the  policy  of 
breaking  in  on  the  common  law  in  the  way  that  is  effected  by  the  sepa- 
rate-use doctrine  ;  and  what  may  be  considered  sufficient  where  it  can 
be  collected  that  there  was  a  contract  that  the  wife  should  have  her  pro- 
perty for  her  separate  use,  may  not  be  considered  as  sufficient  where  the 
question  depends  solely  on  the  terms  of  a  gift.  ^^  The  cases,"  said  Lord 
Cottenham  on  a  recent  occasion,  speaking  generally  (6),  '^  require  very 
distinct  and  unequivocal  expressions  to  create  a  separate  interest  in  the 
r*5l01  ^^^^'  '^  Tyler  v.  Lake{c)y  *the  Lord  Chancellor  says  the  bus- 
^  -^  band  is  not  to  be  excluded  except  by  words  which  leave  no  doubt 
of  the  intention,  and  of  this  principle  the  case  of  Tyler  v.  Lake,  which  is 
also  reported  before  the  Vice-Chancellor,  and  the  case  of  SUmton  v.  Hall, 
affi>rd  a  strong  illustration." 

In  the  late  case  of  BlackUno  v.  LatoSj  the  Vice-chancellor  Wigram 
examined  the  authorities  in  reference  to  the  second  of  Lord  Brougham's 
propositions  cited  above.  ^^  In  Tyrrel  v.  Hope*^  (d),  said  the  Vice-Chan- 
cellor  Wigram  (e),  ^*  there  was  an  agreement  that  the  wife  should  enjoy 
and  receive  the  issues  and  profits ;  that  is  the  mere  legal  consequence 
of  the  receipt  of  the  money  by  her  ;  yet  in  that  case  the  direction  that 
she  should  enjoy  was  held  to  create  a  separate  use.  In  Pritchard  v. 
JlmeSy  a  like  decree  was  made  by  Sir  W.  Grant  (should  be,  Mr.  Baron 
Graham),  upon  a  similar  ground  ;  and  in  Atcherley  v.  Vemcn  {f),  to  the 
words  ^  to  be  by  her  laid  out  in  what  manner  she  shall  think  fit,'  the 
same  construction  was  applied.  The  gift  in  Margeits  y»  Barri$iger  {g), 
was  for  her  own  use  and  benefit  independently  of  any  other  person, 
which  was  held  to  exclude  the  husband.  Wardle  v.  Claxton  (A),"  con- 
tinued the  Vice-Chancellor,  ^*  seems  to  be  the  case  of  a  gift  to  the  sepa- 
rate use  of  the  wife  within  those  cases ;  but  the  Vice-Chancellor  said 
that  the  direction  to  the  wife  to  apply  the  fund  for  the  maintenance  <^ 
her  children  as  well  as  herself  prevented  the  case  from  being  brought 
within  the  language  of  the  authorities  (t)."  In  the  case  before  the 
Vice-Chancellor  Wigram,  the  words  were  "  in  trust  to  pay  one  annuity 
into  the  proper  hands  of  my  youngest  daughter  Alice,  now  the  wife  of 
James  Laws  (one  of  the  trustees),  for  her  own  proper  use  and  benefit'* 
It  is  evident  that,  but  for  the  later  authorities,  his  honor  would  have  fol- 
lowed Lord  Alvanley's  decision  in  Hartly  v.  Hurk  (A:),  but  he  said,  ad- 

(a)  See  Stanton  v.  HaUy  2  Russ.  &  M.  180,  Lord  Brougham  there  observes  on  the  words 

Lord  Brougham.  "own"  and  "sole"  use  and  benefit;  3  Russ. 

(6)  Mastey  v.  Parker,  2  Myl.  &  K.  175.  &  M.  p.  187. 

The  words  there  relied  upon  were  under  her  (c)    2  Russ.  &  M.  183.  It  is  to  be  obserred 

**8ole  control,"  but  there  was  nothing  to  show  that  his  lordship  does  not  expressly  cite  the 

that  they  were  used  in  reference  to  marriage :  stronger  of  Lord  Brougham's  propositioasj 

it  is  to  be  observed  that  Stanton  v.  Hall^  2  see  p.  181,  2  My.  &  E. 

Russ.  &  M.  175,  to  which  Lord  Cottenham's  (d)  2  Atk.  561. 

subsequent  observations,  as  to  there  being  no  (e)  Blackbw  v.  Lam^  2  Hare,  52. 

words  of  exclusion  though  the  intention  was  (/)  10  Mod.  518,  531. 

plain,  apply,  arose  upon  a  will;  but  his  lord-  (g)  7  Sim.  482. 

ship  does  not  intimate  that  it  would  have  (h)  9  Sim.  524. 

ma!de  any  difference  had  it  arisen  on  a  con-  (t)  See  Kirk  v.  Poh&i,  7  Vin.  Ab.*96,  pi.  43. 

tract.     TyliTY.LakttLtoaevLT^nKsexxiemenii  (k)  Sir  W.  Grant,  in  Hovey  r.  Btaktmam, 
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verting  particularly  to  Lord  Brougham's  doctrine,  "  the  authorities 
referred  to  place  me  in  this  situation,  that  I  must  construe  the  \trill  in 
this  case  with  the  utmost  strictness"  (a),  and  his  honor  decided  that  the 
property  was  not  conferred  on  the  wife  for  her  separate  use.  There 
existed  in  this  case,  as  in  Tyler  t.  Lake^  this  special  circumstance,  as 
the  Vice-Chancellor  observed,  that  one  could  not  help  seeing,  looking 
to  the  whole  will,  *that  the  testator  did  not  know  the  meaning  of  r«5ii-i 
the  terms  he  was  using.  ^        -I 

On  the  whole,  perhaps,  it  may  be  considered  as  the  fair  result  of  the 
authorities  that  where  such  expressions  are  used,  in  any  part  of  the  will, 
in  reference  to  the  bequest  in  question,  as  are  clearly  inconsistent  with 
the  notion  that  there  should  be  any  control  over  the  property  on  the  part 
of  the  husband  for  his  own  benefit,  the  wife  will  be  held  to  be  entitled 
to  it  for  her  separate  use,  but  there  must  be  words  clearly  importing 
exclusion,  or  the  husband's  marital  right  will  attach  on  the  property. 
Where  a  testator  gave  several  annuities  to  his  nieces  with  a  prohibition 
against  alienation  or  anticipation,  it  being  the  testator's  intention,  as  he 
expressed,  that  the  annuities  should   be  received  as  some  provision 
towards  ttfe  maintenance  and  support  of  the  several  annuitants  during 
their  respective  lives,  and  the  testator  directed  that  the  annuity  given 
to  the  married  niece  should  be  for  her  separate  use,  it  was  held  that 
the  annuity  given  to  an  unmarried  niece  was  not  so  given  as  to  exclude 
the  marital  right  on  her  subsequent  marriage ;  but  the  husband  hav- 
ing driven  away  the  wife  by  his  cruelty,  the  Vice-Chancellor  K.  Bruce 
ordered  the  whole  amount  of  the  annuity  to  be  paid  to  her  till  further 
order  (6). 

A  legacy  was  given  to  a  daughter  "  to  be  settled  on  her  when  she 
married,  or  to  be  paid  to  her  on  her  attaining  21  ;"  she  married  in  the 
Kfe  of  the  testator  before  21 ;  it  was  held  that  the  legacy  ought  to  be 
settled  on  her  and  her  children  (c). 

Where  the  donee  of  a  power  is  authorized  to  appoint  with  such  con- 
ditions, &c.,  as  he  shall  think  fit,  he  may  appoint  to  a  daughter,  an  ob- 
ject of  the  power,  as  such  daughter  shall  by  deed  or  will  appoint,  and 
for  default  of  appointment  to  her  separate  use  (d). 

Where  land  is  given  for  the  separate  use  of  a  married  woman,  the 
husband  can  have  no  seisin  so  as  to  entitle  him  to  a  tenancy  by  the 
curtesy  («). 

A  personal  gift  may  be  made  to  a  feme  covert  with  a  restraint  on 
alienation,  as  will  be  more  particularly  noticed  hereafter,  or  with  a  lim- 
ited power  (/);  if  property  be  given  to  her  absolutely  for  l^errjuc^oT 
*separate  use,  and  there  be   superadded   words   conferring  a  *•        -* 

appears  to  have  made  a  similar  decree,  9  Yes.         (c)   Young  y.  Marntoih,  13  Sira.  p.  450; 

^4;  see  Lumb  v.  MUnes,  5  Yes.  517.  but  in  Laing  v.  Laing^  10  Sim.  315,  on  the 

(a)  See  2  Harp,  51.  words  there  used,  the  daughter  hairing  mar- 

(b)  Gilchrist  v.  Calor^  1  De  6.  &  Sm.  191 ;  ried  was  held  to  be  entitled  to  the  capital  for 
see,  on  the  last  point,  Oxenden  v.  0xendenj  2  her  separate  use,  on  attaining  21. 

Yern.  493;    WiUiams  v.  Callow,  ibid.  752;  {d)  Bray  v.  Bree,  8  fill.  N.  S.  568;  Sugd. 

NiehoU  t.  Danvert,  ibid,  671 ;  Sleeck  v.  Thor-  Law  of  Prop.  490. 

ington^  2  Yea.  Sen.  562 ;  Cotter  y.  Cotter,  9  (e)   Hearle  v.  Greenbank,  1  Yes.  298. 

Sim.  597,  stated  infra  in  this  section;  etaiqf,  (/)    Wagstaffy,  Smith,  9  Yes.  524;  Hyde 

p.  Ida  y.  Price,  3  Yes.  437 ;  and  see  Mores  y.  Hmsh, 
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general  power  to  appoint,  this  will  not  in  general  detract  from  the 
effect  of  the  previous  absolute  gift:  an  unlimited  power  to  appoint 
following  a  gift  for  life  for  her  separate  use,  and  a  limitation  in  default 
of  appointment  to  her  personal  representatives,  has  been  considered  as 
equivalent  to  an  absolute  gift  (a) ;  but  where  she  is  to  take  the  absolute 
interest  only  on  a  contingency,  as  in  the  event  of  her  surviving  her  bus- 
band,  she  has  no  power  of  disposition  till  the  contingency  happens  (fr). 
Where  the  separate  estate  is  to  be  disposed  of  by  the  feme  covert,  onlj 
in  a  particular  manner  directed  by  the  instrument  giving  the  estate,  she 
cannot  charge  her  separate  estate,  unless  it  be  done,  eo  modOj  as  pre- 
scribed by  the  instrument  creating  the  separate  estate  (c);  and  she  may 
be  restrained  from  the  power  of  disposition  altogether  {d).  She  is  in 
fact  only  a  feme  sole  so  far  as  the  instrument  makes  her  such  (e).  So 
far  as  the  instrument  creating  her  separate  estate  makes  her  a  proprietor, 
80  far  is  she  a  female  sole;  and  if  she  has  disposed  of  or  pledged  her 
estate  according  to  her  power,  the  trustees  must  hold  it  to  the  uses 
she  appoints  {f) :  if  she  do  not  follow  the  mode  prescribed,  the  property 
will  not  pass  {g) ;  and  if  the  trustees  should  act  upon  an  attempted 
disposition,  not  according  to  the  mode  prescribed,  they  will  have  to  re- 
place the  fund  (A). 

In  some  cases,  it  seems  to  have  been  thought  that  a  restriction  on  a 
feme  covert's  power  over  her  separate  estate  might  be  inferred^  but  the 
settled  doctrine  now  is  that  the  instrument  giving  her  the  property 
must  contain  express  words  restricting  the  wife's  general  power  in  order 
to  effect  such  restraint.  Though  the  trust  be,  *^  to  pay  the  money  into  the 
hands  of  the  feme  covert  from  time  to  time^  and  take  a  receipt  frofn  Aer," 
she  has,  notwithstanding,  an  absolute  disposing  power  over  it  (t).  Per- 
r*51  Ti  ^^^^  *property,  where  it  is  enjoyed  separately,  unless  the  wife 
*•  -I  is  restricted  as  to  the  mode  of  alienation,  or  as  to  giving  re- 
ceipts (A;),  will  be  so,  generally  speaking,  with  all  the  incidents  of  pro- 

9  Yes.  694 ;  and  the  reference  infra  in  this         (A)  Hopkint  v.  Myall,  vbi  tupra, 
section.  (t)  In  Pyh%a  v.  Smith,  1  Ves.  J  un.  1 94,  5L  C. 

(a)  See  Frederide  v.  Hartwell,  1  Cox,  193,  3Bro.  C.C.  340,  LordThurlow  doubted  wbe- 

and  the  other  cases,  Clancy  on  Husband  and  ther  the  wife  could  make  a  sweeping  appoini- 

Wife,  294-5;   the  wife's  consent  in  court  ment  where  the  words  were  that  ^' the  rents 

seems  to  have  been  taken  in  the  above  case,  or  interest '  should  be  paid  to  her  ^nom  timt  to 

only  because  the  gift  was  to  her  husband.  (V.  time  ;  \mt   subsequent  decisions  have  oret' 

infira^  p.  514,  n.  (r)  and  (t)  ).  rule(J  that  doubt :  see  Brandon  v.  Robimtm^  i& 

(6)  Richards  v.    Chambers,  10  Ves.  680;  Ves.  434;  Jaclaim  y.  Hobhi>u9e^  2  Mer.  4S7; 

and  see  Medley  v.  i/orfon,  14  Sim.  226.  Wxttt  v.  DawkinSt  12  Ves.  501  ;  Brotne  v. 

(c)  Jones  V.  HarriSy  9  Ves.  497 ;  see  also  Like,  14  Yes.  3U2 ;  and  see  Parket  r.  IVhiii, 
JEuex  y.  Atkins.  14  Ves.  546 ;  Jjord  Strange  v.  infra. 

Smitk,  Amb.  264.  (k)  If  the  trust  is  to  pay  the  rents  and  pith 

(d)  Bennie  v.  Ritchie,  12  Cl.  &  Fin.  204  ;  fits,  or  interest  to  her  upon  any  insuument 
Sugd.  Law  of  Prop.  p.  172.  signed  by  her  since  the  last  payment,  aa  in- 

(f)  Sockett  V.  Wray,  4  Bro.  483  (11  Ves.  strument  signed  before  will  not  be  sufficient; 
221).  Pybus  V.  Smith,  1  Ves.  J.  193,  Lord  Thurtow. 

(/)  Pybus  V.  Smith,  1  Ves.  J.  194.  Sir  Edward  Sugden,  on  Powers,  i.  p.  207,  H 

(g)  Ross  v.Ewer,  3  Atk.  156;  Crofi  v.Slee,  sf^.,  7th  edit,  has  examined  into  the  distinc> 
4  Ves.  64;  Anderson  y.  Dawson,  15  Ves.  tions  between  what,  upon  the  authorities,  is 
932-8 ;  Hopkins  y.  Myall,  2  Russ.  &  M.  86.  an  unalienable  personal  trust  and  what  is  a 
Mr.  Clancy  (chap.  vi.  p.  294,  et  seq.)  has  power  of  disposition.  As  to  what  words  will 
brought  together  and  examined  the  auihori-  and  what  will  not  amount  to  a  restriciioa  oa 
lies  where  the  estate  or  interest  is  given  to  a  alienation,  see  IVagstaff  v.  Smith.  9  Ves.  520; 
feme  covert  with  a  limited  power  of  appoint-  Parku  v.  While,  11  Ves.  220  ;  Glynv.  Basier^ 
nMnt.  1  Yo.  &  J.  329;  Lee  y.  Muggeridge,  1  Ves.& 
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perty  (a) ;  the  court,  it  has  been  said,  ^ill  never  encourage  the  locking 
up  of  property,  which  would  be  the  case  if  separate  property  could  not 
be  disposed  of  (6).  A  married  woman,  therefore,  is  to  be  considered  as  a 
feme  sole  in  respect  of  such  her  absolute  separate  property  (c) :  she  may 
charp;e  or  convey  away  personal  property  settled  for  her. separate  use, 
T?hether  in  possession  or  reversion,  and  her  life  interest  in  real  estate  {d) : 
Dor  is  it  necessary  that  the  trustee  should  join  in  the  conveyance  {e\ 
unless  his  assent  is  expressly  rendered  necessary  by  the  instrument 
giving  her  that  property  {f).  She  may  grant  an  annuity  out  of  her 
separate  estate,  and  it  will  be  efiectual,  though  her  trustees,  dissapproving 
of  the  purpose,  may  have  given  notice  to  the  purchaser,  previously  to  the 
completion,  that  they  will  not  pay  it  to  him  {jg). 

*Doubts  have  been  entertained  (A),  whether  a  feme  covert  could  r^fci^-i 
part  with  her  separate  estate  in  favor  of  her  husband,  but  the  ^  ■' 
authorities  have  established  that  she  may  (t).     If  she  enables  her  hus- 

R  118;  iS/wrgit  V.  Carpy  13   Ves.  190 ;  and  use  of  the  wife :  see  Stead  v.  Neiaiyn^  2  Beav- 

Mores  v.  Huish,  5  Ves.  692 ;  and  Socketi  v.  248 ;  et  v.  mp.  p.  504. 

Wraifj  4  Bro.  p.  483.     The  authorities  on  (e)    1   Ves.  618 :   "notwithstanding  Lord 

this  subject  are  brought  together  and  observed  Rosslyn's  doubt,  the  established  doctrine  is, 

open  in  The  Methodist  Epiteopal  Chapel  v.  that  a  married  woman  can  bind  her  separate 

Jofitfs,  by   Chancellor   Kent,  U.  S/^   see  3  property  withont  her  trustees,  unless  their  as- 

Johns,  C.  Rep.  85-114  ;  and  on  appeal;  re-  sent  is  rendered  necessary  by  the  instrument 

ferred  to,  Story  on  Equity,  §  1391,  n.,  which  giving   her   the  property;"    Sir   W.  Grant, 

the  practitioner  may  usefully  consult :    the  £cfer  v.  ^/;i(R9U,  14  Ves.  547. 
oases  are  also  stated  and  examined  by  Mr.         (/)  Pybm  v.  Smithy  1  Ves.  J.  193-4 ;  Enex 

Clancy,  p.  289.  c/  mq.  v.  MhiiUy  14  Ves.  547. 
(a)  Fettiplace  v.  Gorgee,  3  Bro.  C.  C.  10.  (g)  Wagstaff  v.  Smith,  9  Ves.  524 ;  Eseex 

(6)  Standford  ▼.  ManhaU,  2  Atk.  69;  case  v.  Atkins,  14   Ves.  542,  overruling  Mores  v. 

of  charge  on  rents  of  real  estate ;  and  see  M'  Hmth,  5  Ves.  693 ;  Power  v.  Bailey,  1  Ball  & 

kn  V.  Papworth,  1  Ves.  163;  and  the  otber  B.  p.  49;  in  these  cases,  the  annuities  were 

cases  referred  to  by  Mr.  Sanders ;  and  Field  expressly  or  by  implication  charged  on  the 

V.  Sowk,  4  Russ.  1 12,  infra.  separate  estate;  but  now  perhaps  that  would 

(c)  Hulme  v.  Tenant,  1  Bro.  O.  €.  21;  see  not  be  considered  to  be  necessary.  Where 
11  Ves.  221-2  ;  and  Nantes  v.  Corrock,  9  Ves.  money  was  given  in  trust  for  a  feme  covert 
188;  IMlia  v.  Airey,  1  Ves.  Jutl  278;  Pybus  for  life  for  her  separate  use,  and  aAer  her 
V.  Sinith,  3  Bro.  C.  C.  346  ;  Peacock  v.  Monk,  death  to  her  children,  it  was  held,  that  though 
2  Ves.  Sen.  191;  Sodcett  y.  Wray,  4  Bro.  C.  she  might  contract  to  raise  money  by  loan, 
C  486  ;  S.  C.  note  to  2  Atk.  68;  Wagstaff  v.  she  could  not  by  way  of  annuity  for  her  own 
Smith,  9  Ves.  524 ;  Witts  v.  Daitkins,  12  ves.  life,  that  being  too  large  an  anticipation;  and 
501 ;  Sturgis  v.  Corp,  13  Ves.  190;  JSecUley  v.  leave  was  given  to  redeem  the  annuity  from 
Tbmas,  15  Ves.  596.  the  beginning,  though  made  irredeemable; 

(d)  Int.  alia,  see  Chesdyn  v.  Smilk,  8  Ves.  Caverly  v.  Dudley,  3  Atk.  p.  541 ;  this  case  is 
183;  and  Broum  v.  Like,  14  Ves.  302;  Essex  hardly  reconcilable  with  the  current  of  au- 
V.  Atkins,  ubi  infra  ;  Glyn  v.  Baster,  I  Yo.  &  thorities,  for  there  was  apparently  no  restric- 
J.  329;  and  Atirgif  v.  Corp,  13  Ves.  190  (a  tion  in  the  will. 

case  of  a  reversionary  interest  in  stock),  as  to  (At)  By  Sir  J.  Leach,  Vice-Chancellor ;  and 

personal  estate ;  and  int.  aL  Acton  v.  White,  see  Whistler  v.  Neianan,  4  Ves.  p.  129;  and 

1  Sim.  &  S.  429,  432  (a  leading  case),  whero  Lord  Eldon's  observations,  1 1  Ves.  223-4. 
the  words  were  that  **  the  receipt  of  the  wife  (t)  Freeman  v.  More,  1  Bro.  P.  C.  p.  237; 
ahne  of  what  should  be  paid  to  her  proper  Miines  v.  Busk,  2  Ves.  Jun.  498 ;  and  see 
hands  should  be  a  sufficient  discharge;"  Witts  PawUt  v.  Delaval  2  Ves.  670 ;  Ellis  v.  Atkin- 
V.  Datekins,  12  Ves.  501 ;  and  Stead  v.  Ndson,  son,  3  Bro.  565 ;  see  also  Parkes  v.  White,  11 

2  Beav.  245;  and  Medley  v.  Horton,  14  Sim.  Ves.  209,  222.  Jn  Frederick  v.  HartwU,  1 
222-6,  as  to  real  estate :  but  as  to  the  last  Cox,  193,  a  sum  of  money  in  the  funds  being 
case,  it  may  be  contended  (see  viii.  Jur.  part  given  by  will  to  trustees  for  the  separate  use 
ii.  p.  383),  that  in  this  case,  under  the  special  of  a  feme  covert,  and  to  be  subject  to  her  ap- 
terms,  there  was  a  restriction  on  alienation,  pointment  after  her  death  ;  the  wife  made  an 
The  doctrine  as  to  reversionary  interests  in  appointment  of  this  money  to  her  husband ; 
cboaes  in  action,  has  no  application  to  re>  and  on  a  bill  tiled  by  husband  and  wife 
veTjUonary  interests  settled  for  the  separate  against  the  trustees  to  transfer  this  fund,  the 
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band  to  receive  her  separate  income  or  acquiesces  in  his  receiTing  it, 
any  balance  of  such  separate  income  remaining  at  his  banker's,  at  his 
death,  will  belong  to  his  estate,  not  in  favor  of  creditors  only  but  of 
legatees,  as  a  gift  to  him  will  be  implied  (a).  Where  money  was  vested 
in  trustees,  in  trust  for  husband  and  wife  successively  for  life,  remainder 
to  their  children,  and  in  default  of  children  to  such  person  as  the  wife 
should  appoint,  a  deed  of  the  wife  conveying  and  appointing  this  con- 
tingent interest,  to  raise  money  to  relieve  the  husband  was,  upon  a  bill 
filed  for  that  purpose,  established  (6).  The  wife  cannot,  however, 
transfer  to  her  husband  personal  property  settled  in  trust  for  her  abso- 
lutely on  her  surviving  her  husband  (c).  In  one  case,  where  a  legacy 
was  given  to  the  wife  for  her  separate  use  during  her  life,  with  remain- 
der to  such  person  and  for  such  uses  as  she  should  appoint  by  will  and 
in  default  of  appointment  to  her  executors^  it  was  ordered,  upon  her 
consent,  to  be  paid  to  her  husband  {d) ;  but  this  case  has  been  subse- 
quently overruled,  the  power  of  disposition  in  such  case  only  extends  to 
a  disposition  by  will  (e).  If  a  wife  charge  her  estate  with  the  payment 
of  her  husband's  debts,  or  apply  her  separate  estate  to  such  purpose^ 
and  it  does  not  appear  to  have  been  intended  by  her  as  a  gift  to  her 
husband  ;  the  Court  of  Chancery  will  decree  that  the  husband's  assets 
r*51 51  ^^  supplied  in  ^exoneration  of  her  estate,  or  in  repayment  of 
**  ^  the  money  advanced ;  evidence  of  her  declarations  may  be  re- 
ceived (/) 

As  regards  the  Liability  of  the  Separate  estate  of  the  wife.  It  has 
been  held  that  if  she  give  a  note  (^),  bill  (A),  or  bond  (i),  or  enter  into 
an  agreement  {k)  to  pay,  the  Court  of  Chancery  acting  on  the  implied 
intent — for  otherwise  such  documents  could  have  no  operation — will 
decree  a  satisfaction  by  the  trustees  out  of  her  separate  property  in- 
cluding the  rents  of  her  separate  real  estate  (i).     It  is  not  necessary 

coart,  on  examination  of  the  wife,  decreed  the  689 ;  Parterieht  v.  Powlely  2  Atk.  384 ;  see 

same;  y.  inf.  n.  (b).  That  a  feme ooyert's  sepa-  also  ChnUm  v.  Hooptr,  1  Yes.  J.  185-8 ;  3  Bra 

rate  estate  may  be  bound  by  a  contract  of  545;  j^ttley   v.  Earl  of  TankervilU,  3  Bia 

which  her  husband  is  to  enjoy  the  benefit,  545;  and  InniM  v.  Jackton^  16  Yes.  366;  1 

see  Matttrs  v.  FulUr,  4  Bro.  C.  C.  19 ;   S.  C.  Fonbl.  102-3 ;  Lewit  ▼.  NangU,-  S.  C.  AmbL 

1  Yes.  Jun.  513;   Standford  v.  Marshall,  2  150 ;  1  Coz,  240;  and  see  Mr.  BluDt's  notes, 
Atk.  69 ;  and  Wagstaff  v.  Smithy  9  Yes.  524.  pp.  1 50-1 ;  ft  v.  ttg»ra,  p.  306. 

(a)  Beresford  v.  ^^.  of  jirmagh,  13  Sim.         (g)  Bullpin  v.  Clarke,  17  Yes.  365;  Fidi 

650;  and  see  BarlUit  y.  drt/Mr</,  3  Russ.  155.  y.  Sou^U,  A  Russ.  112-13;  Murray  t.  Barht^ 

(6)  Gvitt  y.  Small,  \  Anst  277.  The  money  3  M.  &  K.  224  ;  Nail  y.  Punlrr,  5  Sim.  562, 

was  ordered  into  court,  to  answer  the  contin-  where  the  rule  was  held  good  against  an  ap» 

gent  trusts  of  the  settlement,  and  the  wife^s  pointment  by  the  wife  to  her  husband. 
content  in  court  being  taken,  the  deed  was         (A)  Stuart  y.  Lord   ViacowU   KtrtweoB^  3 

established :  the  examining  the  wife  appears  Mad.  387. 

to  haye  been  to  ascertain  whether  coercion        (t)  Standford  y.  Marshall,  2  Atk.  69,  and 

had  been  used.    The  cases  on  this  subject  the  cases  in  the  note ;  Hulme  v.  Tenamt^  I  Bia 

are  collected  by  the  Yice-Chancellor  of  £ng-  16;  S.  C.  2  Dick.  560;  Peaeoek  v.  jjfodb,  2 

land,  4  Sim.  p.  93.  Yes.  193;  Norton  v.  JSutntt,  2  P.  Wms.  144; 

(c)  Richards  y.  Chambers^  10  Yes.  580.  approved  in  Sotkett  y.  Wray,  4  Bso,  p.  4 So; 

{d)  Newman  y.  Cartony,  note  1  to  WUlais  Heatky  y.  ThomaSy  15  Yes.  596;  Mwrray  r. 

T.  Cay,  2  Atk.  68  ;  and  4  Bro.  485.  Barlee,  ubi  infra, 

(0  Sodtett  y.  Wray,  note  1  to   WtttaU  r.        (Jfc)  Matter  y.  Fuller,  1  Yes.  J.  513;  5.  C. 

Cay,  2  Atk.  68 ;  S.  C.  4  Bro.  C.  C.  486.  4  Bro.  C.  C.  19 ;  Grigby  y.  Cox^  1  Yes,  Sen. 

(/)  Huntin^on  y.  Ihmtington,  2  Yern.  437 ;  517 ;  and  see  the  cases  cited,  3  My.  It  K.  223. 

2  Bro.  P.  C.  1 ;  Poeoek  y.  Lee:  8.  C.  2  Yern.         (l)  In  Stamford  y.  Marshall,  and  Hmbnt 
604;  Tate  y.  Justin,  1  P.  W.  264;  2  Yern.  t.  Tenant,  the  rents  of  the  separate  estsia 
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that  6he  should  make  a  direct  reference  to  her  separate  estate:  ^'I  ap- 
prehend," said  Lord  Langdale,  in  a  late  case,  ^^  there  are  many  ways  in 
which  a  married  woman  may  render  her  separate  estate  liable  to  a 
charge,  without  having  in  the  transaction  made  any  direct  charge  on 
or  made  reference  to  the  property  settled  to  her  separate  use"  (a).  The 
bond  or  other  instrument  is  an  acknowledgment  of  the  debt,  and  takes 
effect  upon  the  interest  in  the  separate  estate  by  way  of  trust ;  but  a 
bond  of  a  married  womaa  is  void  as  a  bond,  and  gives  no  priority  (»). 
Several  eminent  judges  have  considered  that  the  rents  of  her  real  estate 
may,  as  so  much  money,  be  charged  by  her  parol  promise  not  in  writing, 
though  this  has  been  a  subject  of  doubt  (c). 

'^'Wbere  the  wife  has  an  interest  as  well  as  a  power,  and  ri^pi-tc-] 
where  the  estate  is  limited  to  her  separate  use  in  default  of  ap-  '-  -' 
pointment,  her  estate  may  be  affected  by  her  acts,  though  not  such  as 
to  amount  to  an  appointment  (d). 

It  was  held  by  Sir  John  Leach  that  the  separate  property  of  a  feme 
covert  is  not  subject  to  General  demands  upon  her  (e),  without  any 
charge  on  her  part,  either  express  or  implied :  this  is  consistent  with 
the  holding  her  to  be  a  feme  sole  as  to  her  separate  estate,  for  in  that 
character  no  part  of  her  property  would  be  specificably  liable  without 
some  charge  or  security  upon  it :  however,  by  reason  that  her  dealings 
cannot  be  considered  as  entered  into  in  respect  of  any  personal  respon- 
sibility, the  course  of  modern  authority  has  been  in  favor  of  holding  that 
all  her  dealings  must  be  considered  as  entered  into  in  reference  to  her 
separate  property,  and  Lord  Cottenham  seems  to  consider  it  as  actually 
established  that  her  separate  property  is  liable  for  general  demands  upon 
her  equally  as  where  she  has  given  a  written  promise  {/). 

were  held  liable,  though  there  was  no  spe-  ke^  3  Mjr.  &  K.  225 ;  mjra^  p.  516 :  the  sepa- 
cific  reference  to  them  in  the  writing  given  rate  property  tbere  was  real  estate ;  Mr.  Jacob 
by  the  married  woman.  In  Briscoe  v.  JTen-  (2  Rop.  Husband  and  Wife,  p.  244)  con- 
ned^, July  21,  1762,  Rolls,  Mad.  MS.,  a  ore-  sidered  that  (of  course,  in  reference  to  the 
ditor  of  the  wife  in  respect  of  a  debt  con-  Statute  of  Frauds,  citing  Clerk  v.  MUUr^  n^).) 
tracted  before  marriage,  was  decreed  a  satis-  her  separate  estate  in  land  could  not  be  af* 
iaction  oat  of  her  separate  estate  afler  the  fected  by  parol.  The  court  in  no  case  will 
outlawry  of  her  husband.  charge   the  corpus  of  a  married   woman's 

(a)  Cro$by  v.  Ckurcky  3  Beay.  p.  485 ;  see  separate  estate  in  respect  of  her  general  obli* 

also  TvUeU  v.  Armttrong,  add.  note.  No.  5.  gations ;  AyUtt  v.  Mttgn^  1  My.  &  Cr.  112 ;  9 

(fi)  Norton  v.  Twrvill,  ubi  mp.;  Anon.  18  Ves.  p.  189;  1  Mad.  264;  «upra,p.  505,  n.  (c). 

Ves.  258 ;  and  see  Ram  on  Assets,  709 ;  Allen  (d)  Handford  v.  Mcarghall,  ubi  sup. ;  Bidl- 

T.  Papwmih,  1  Yes.  163;  LilHa  v.  Airey^  1  pin,  v.  Clarke,  17  Yes.  p.  365;  Wcdmorighlr. 

Yes.  J.  277:   GreatUy  y.  NobU,  3  Mad.  94  j  Hardisty,2  Beav.  304. 

Stuart  V.   Lord  Kirkwall,  ubi  sup.;   Anon.  (e)  See  Grea(/cy  y.  i^o62?,  3  Mad. Rep.  79 ; 

Mosely,  328;   Anon.   18  Yes.  258;   and  see  Stuart  y.  Lord  Viscount  Kirkwall,  ibid.  387; 

(keens  v.  Dickenson,  sup.  p.  324.  Aquilar  y.  Aquilar,  5  Mad.  418;  but  see  the 

(c)  In  CHnton  y.  Wills  (1820),  (Sugd.  on  early  case  of  Kenge  y.  DdavaU,  1  Yern.  326; 

Pow.  yol.  i.  p.  208 ;  and  2  Rop.  Husband  and  and  see,  on  this  subject,  Ram  on  Assets,  711, 

Wife  by  Jacob,  p.  245),  Sir  T.  Plumer  was  note  (Ic) ;  and  Roper  on  Husband  and  Wife, 

of  opinion  that  it  made  no  difference  whether  by  Bright,  ii.  p.  251,  et  seq.;  and  the  later 

the  debt  was  secured  by  writing  or  not,  as  the  cases,  cited  infra. 

estate  was  not  to  be  charged,  only  the  rents  (/)  In  Murray  y.  Barlee,  3  My.  Sc  K.  209, 

as  receiyed.     Sir  T.  Clarke,  in  Clerk  y.  Mil-  4  Sim.  82  (in  which  case  the  rents  of  the 

kr,  2  Atk.  379,  doubted  whether  there  must  separate  real  estate  were  held  liable  under  a 

not  be  a  writing  to  affect  the  rents  of  real  general  promise  contained  in  letters  to  the  so- 

estate.     Sir  T.   Plumer*8  opinion  has  been  licitor.of  the  married  woman,  not  referring  to 

sanctioned  in  later  cases;  see  Owens  y.  Dick'  her  separate  property,  y.  ilnd.  pp.  212,  220, 

enson,  Cr.  &  Phill.  48;  y.  supra,  p.  324;   and  224,  225),  Lord  Brougham  stated  that  it  was 

Lord  Brougham^B  judgment  in  Murray  y.  Bar-  not  necessary  that  there  should  be  a  written 
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In  the  late  case  of  Callow  r.  Howie  (1847)  (a),  the  question  was 
whether  an  attorney  who  had  been  employed  to  do  business  in  respect  (tf 
the  wife's  separate  estate  could  proceed  directly  against  her  and  her 
trustees,  to  be  paid  out  of  her  separate  estate.  The  bills  had  been  made 
out  as  against  and  delivered  to  the  husband^  and  the  attorney  had  pro- 
ceeded against  him  to  recover  payment.  *'In  my  judgment,"  said  the 
Vice-Chancellor  K.  Bruce,  ^'  the  mere  circumstance  of  the  business  being 
done  in  respect  of  the  separate  property  of  a  married  woman  rested  in 
trustees  is  insufficient  to  show  that  the  property  of  a  married  woman  is 
liable  directly  to  the  attorney  for  the  expenses  incurred  in  respect  of  that 
r*6171  P^^P^^^X)  ^^^  trustees  may  be  ^liable,  but  it  does  not,  in  mj 
^  ^  opinion,  follow  that  the  property  of  the  wife,  or  that  the  wife  in 
respect  of  the  property,  is  necessarily  liable."  "Here,"  added  his 
honor,  "  is  an  absence  of  any  proof  of  liability,  and  an  absence  of  any 
ground  of  inference  of  liability."  In  this  case,  as  will  have  been  ob- 
served, there  were  circumstances  which  showed  that  the  attorney 
had  not  done  the  business  upon  the  wife's  responsibility,  but  the  generd 
observations  would  tend  to  show  that  the  learned  judge  did  not  consider 
that  the  law  was  settled  that  her  estate  should  be  liable  for  general 
demands  upon  her  (6). 

There  is  no  case  where  a  demand  against  a  married  woman,  arising 
out  of  a  fraud,  has  been  decreed  to  be  satisfied  out  of  her  separate  es- 
tate (c);  it  is  impossible  to  imply  a  contract  to  answer  out  of  her  separate 
estate  in  respect  of  such  a  transaction:  and  it  has  been  held  that  the 
wife's  separate  estate  is  not  liable  for  moral  obligations,  though  of  such 
a  nature  as  to  found  the  equitable  action  of  assumpsit :  where  a  feme 
covert  granted  an  annuity  charged  upon  her  separate  property,  and  the 
annuity,  owing  to  the  fault  of  the  grantee,  failed,  it  was  held  that  the  sep- 
arate estate  was  not  liable  for  the  consideration  money,  and  that  there  was 
no  equity  specifically  to  affect  the  fund  [d).  In  Kingham  v.  Lee  (1846)(e), 
the  testator  devised  his  freehold  estates  to  his  wife  for  life,  she  keeping  the 
buildings  thereon  in  good  repair  and  doing  no  manner  of  waste ;  she  after- 
wards married  again  and  her  husband  committed  waste  ;  it  was  contended 
on  the  authority  of  Sir  J.  Leach's  doctrine  in  Lord  Ormonde  v.  Kynersley{f\ 
that  this  condition  was  in  the  nature  of  a  trust,  and  that  the  estate  of  the 
wife  was  liable  for  the  acts  committed  by  her  husband  as  her  transferrer: 
the  Vice-Chancellor  of  England  held,  that  the  condition  was  not  a  tnist, 
and  that  her  separate  estate  was  not  liable  for  the  acts  of  her  husband (^). 

promisOf  Lord  Cottenham,  in  Lord  v.  Wight-  also  Duke  of  Bolton  v.  WU&anu^  2  Yes.  J.  l.'^S; 

wick,  2  Phill.  l\l,c\tea  Murray  v.  BarUe,  in  Sperling  v.  Rochfort,  8  Yes.  164;  SoekeU  t. 

reference  to  this  dictum,  as  if  he  considered  Wray,  4  Bro.  C.  C.  486;  Jlquilar  v.  jSqidar, 

the  doctrine  as  settled,  though  the  point  was  5  Mnd.  415. 

not  argued  in  that  case ;  and  in  Owent  v.  Dirk-  («)  15  Simons,  396. 

tniony   Cr.  &  Ph.  64,  his  lordship  intimated  (/)  5  Mad.  369. 

the  same  opinion,  though  there  aI%o  it  was  (g)   15  Sim.  401,  n^.  305.     The  Y.  Ch. 

not  a  decision;  see  1  Sugd.  Pow.  206.  observed  in  this  case  that,  where  the  wife 

(a)  Jur.  xi.  986.  sustains  a  fiduciary  character  as  executrix  or 

(b)  The  question,  whether  the  trustees  administratrix,  she  surviving  may  be  sued  as 
might  reimburse  themselves,  was  not  before  well  as  the  representatives  of  the  husband 
the  court.  for  a  breach  of  trust  committed  during  oo- 

(r.)  See  GreatUy  v.  Noble,  3  Mad.  79;  and  verture;   ibid.  401.     In   Chugh  ▼.  />um,  8 

what  is  said  by  the  Lord  Chancellor  in  Jack*  Sim.  594,  there  referred  to,  the  question  was 

ton  V.  Hobhouu,  2  Mer.  488.  not  decided,  nor  was  it  noticed  on  the  appeal; 

(rf)  /ones  V.  Harru,  9  Ves.  486,  497 ;  see  3  My.  Sc  Cr.  4U0. 
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According  to  the  opinion  of  Sir  J.  Leach,  if  the  wife  having  separate 
estate  enter  into  a  general  contract  to  purchase  real  estate,  the  purchaser 
cannot,  though  it  be  in  writing,  enforce  the  payment  of  the  purchase 
money  out  of  her  separate  estate,  such  a  general  contract  *not  r*cio"i 
constituting  a  charge  (a);  but  this  is  not  reconcilable  with  the  *■  •' 
subsequent  authorities,  which  have  established  that  a  reference  to  the 
wife's  separate  estate  is  not  necessary  in  order  to  bind  it  (6);  and  on 
this  ground  Lord  Chancellor  Plunket  has  since  held  that  the  contract  is 
good,  and  in  effect  that  her  separate  estate  is  liable  to  pay  the  purchase 
money  (c). 

As  regards  the  liability  of  the  wife's  separate  estate  to  general  de- 
mands upon  her  after  her  death  {d).  If  she  were  to  be  considered  in  the 
condition  of  a  feme  sole  at  her  death — as  she  is  generally  speaking,  as 
we  have  seen,  during  her  life — and  if  the  analogy  of  the  common  law 
were  followed,  even  though  it  should  be  held  that  her  estate  is  not  liable 
for  general  demands  upon  her  during  her  life,  an  intelligible  and  practi- 
cal rule  might  be  established,  favored  by  some  of  the  cases,  and  not,  as 
far  as  it  appears,  in  conflict  with  any  of  the  authorities  now  considered 
as  binding («).  Real  estate  must  of  course  be  put  out  of  the  question  ; 
for,  in  respect  of  the  wife's  real  estate,  there  is  no  analogy  to  the  doctrines 
of  the  common  law  or  the  statutory  enactments  affecting  real  estates  wiih 
debts;  For  the  real  estate  of  the  wife  cannot  be  affected,  excepting  by  an 
actual  conveyance  or  an  appointment  under  a  power,  which  in  the  case 
we  are  considering  it  is  assumed  does  not  exist.  But  taking  the  analogy 
of  the  common  law  as  to  Personal  *estate,  and  treating  the  wife  r*RiQi 
and  her  personal  representatives,  as  regards  her  separate  personal  *-  ■' 
estate,  as  being  in  the  same  condition  as  they  would  have  been  had  she 

(a)  Cfiater  y.  Piatt,  Sugd.  V.  and  P.  232,  not  a  case  of  the  administration  of  separate 

11th  ed.  estate;  Mr.  Jacob  seems  to  have  misappre- 

(6)  And  see  the  dicta  of  Lord  Thurlow,  in  hended  this  case,  Rop.  Husband  and  Wife, 

Hubne  v.  Tenavt,  1  Bro.  16.  24.*).     Since  the  stat.  1  Vict.  c.  110,  the  ob- 

(c)  Doiding  v.  Magwrty  Llo.  &  6.  temp,  jection  in  Nantet  v.  Corroek,  0  Yes.  p.  189, 

Plunk.  1  -y  see  p.  19.    It  is  to  be  observed,  that  stock  could  not  be  taken  in  execution,  no 

however,  that  it  was  the  purchaser  who  re*  longer  exists.     Lord  Eldon's  observations  in 

fused  to  perform  the  contract,  the  objection  Jona  v.   Harris^  9  Ves.  497,  have  reference 

did  not  come  from  the  wife's  representatives;  to  specifically  charging  the  separate  estate  of 

the  separate  estate  of  the  wife  in  tliat  case  a   married  woman   in   her   lifetime.      Sir 

was  a  jointure,  and,  as  she  was  dead,  the  sep-  J.  Leach's  doctrine  in  JiquHar  v.  Jiqmlar,  5 

arate  estate  out  of  which  the  purchase  money  Mad.  p.  418,  founded  on  the  assumption  that 

was  to  come  bad  ceased  to  exist;  but  the  heir  the  property  of  a  married  woman  can  only  be 

of  the  wife,  who  was  the  plaintifi|  offered  to  affected  by  some  act  of  hers  in  the  nature  of  an 

pay  the  purchase  money.  appointment,  may  now  be  considered  as  over- 

{d)  Lord  Gotten  ham,  in  his  judgment  in  ruled;  v.  supra.    In  iVor/on  v.  TVrvi/i^  2  P.  W. 

OvBtm  V.  Dichentofij  tuprtL,  p.  324,  intimates  p.  145,  the  Master  of  the  KoUs  says,  with  re- 

that  questions  might  arise  in  respect  of  what  ference  to  any  specific  charge,  **  AH  the  sepa- 

would  be  considered  as  debts  due  in  regard  rate  estate  of  a  feme  covert  is  a  trust  ibr  the 

to  her  separate  estate;  his  words  are, "  the  payment  of  debts;"  and  being  such  a  trust, 

authorities  are  very  vague  as  to  what  are  to  be  held  that  the  Statute  of  Limitations  could 

bo  considered  as  debts  in  this  sense ;"  that  is,  not  be  pleaded,  the  feme  was  dead.    In  Court 

tinder  a  charge  in  the  will  of  a  married  wo-  v. /e^cry,  1  Sim.&  St  p.  105,  the  feme  covert 

man;  Cr.  &  Phiil.  55.  was  living;  Lord  Thurlow's  language  in  Xiffia 

(e)  In  CSottrt  v.  Jeffery^  1  Sim.  &  St.  106,  v.  Jirey,  1  Ves.  Jun.  p.  277,  would  seem  to 

Sir  T.  Pluiner  held  that  the  appointees  of  the  show  that  in  his  opinion  that  would  make  no 

wife  were  necessary  parties,  because  they  difference.     See  Auric  v.  Craig^  2  Bos.  & 

could  not  be  defeated  by  debts,  but  that  was  P.  N.  R.  162-3,  judgment  of  Mansfield,  C  J. 
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been  a  feme  sole,  her  personal  estate  ought,  as  it  is  conceived,  to  be  liable 
for  all  her  engagements.     By  the  common  law,  during  the  life  of  a  per- 
son no  creditor  has  any  lien  on  any  part  of  the  personal  estate  of  his 
debtor,  without  a  contract  being  entered  into  to  that  effect ;  but  on  hii 
death  the  whole  of  his  personal  estate  is  liable  for  the  payment  of  his 
debts;  it  would  therefore  be  perfectly  consistent  to  hold  (a),  that  during 
the  life  of  the  feme  covert  there  must  be  a  contract,  express  or  implied, 
in  order  to  charge  the  separate  estate,  but  that  after  her  death  the  simple 
fact  of  the  contracting  of  a  debt,  that  is,  the  existence  of  such  circum- 
stances as  in  case  shehad  been  a  feme  Sole  would  have  made  her  a  debtor, 
should  be  sufficient,  as  has  been  supposed  to  have  been  Sir  W.  Grant's 
opinion  from  the  expressions  he  made  use  of  in  the  anonymous  case  in 
18  Ves.  above  referred  to (6).     If  it  should  be  objected  that  the  persoQ 
would  have  a  remedy  on  the  death  of  the  married  woman  which  he  would 
not  have  during  her  life,  this  is  no  more  than  would  have  happened,  as 
regards  her  property  (excepting  through  the  medium  of  judgment  and 
execution),  in  case  she  had  been  a  feme  sole:  the  exceptions  which  have 
been  established,  exonerating  her  from  particular  liabilities  to  which  she 
would  have  been  liable  if  a  feme  sole,  might  be  retained  (c).     If  this 
analogy  be  not  fully  borne  out  by  the  authorities  as  they  stand,  it  requires 
but  little  of  Chancery  legislation  to  accomplish  it,  and  it  is  entirely  by 
assuming  what  is  equivalent  to  legislative  authority,  that  the  doctrines 
as  to  the  wife's  separate  estate  exist  as  they  stand  (d).     If,  however,  it  ts 
to  be  considered  as  established  that  the  separate  estate  is  liable  for  ge- 
neral demands  even  during  the  life  of  the  wife,  and  such,  as  before  stated, 
seems  to  be  Lord  Cottenham's  opinion,  that  would  seem  to  settle  the  matter 
whether  the  wife  be  dead  or  alive ;  and  undoubtedly,  in  point  of  honesty 
r*5201  ^°^  justice,  it  would  be  the  most  satisfactory  course,  for,  ^generally 
■-        -*  speaking,  her  separate  estate,  and  particularly  as  regards  re^ 
estate,  is  extinguished  on  her  death. 

The  wife,  so  long  as  she  continues  to  be  a  wife,  may  be  absolutely 
restrained  by  the  terms  of  the  trust  from  Alienating  by  Anticipation  the 
rents,  dividends,  or  interest  of  the  property  which  is  given  or  secured 
for  her  separate  use  (e).  The  wife,  or  those  claiming  under  her,  can 
only  claim  any  payments  to  be  made  to  her  in  her  separate  character  as 
the  execution  of  a  trust;  it  would  be  no  execution  of  a  trust  if  the  terms 
of  the  trust  were  not  pursued.  "A  feme  covert,"  said  Lord  Eldon, 
'^having  power  to  aliene"  (which  she  cannot  do  at  law  (/*),  *^is  a  mere 

(a)  See2Rop.  Husband  and  Wife, by  Ja*  tber  the  faneral  expenses  could  be  thro vm 
cob,  pp.  235,  243  ;  tupra,  p.  516;  Aqiakur  y.  upon  the  estate  of  the  wife ;  in  Bertie  v.  Ijsrd 
JlguUar,  5  Mad.  418.  Che$terfM,  9  Mod.  31,  it  was   decided   tl^ 

(b)  And  see  Gregory  v.  Lodcyear^  6  Mad.  they  could  not 

90,  though  in  neither  case  was  any  question  (c)  Supra^  p.   517;  it  is,  howeTer,  to  be 

raised  as  to  what  were  debts  of  the  wife,  observed  that,  if  a  feme  covert  obtain  atrao** 

From  the  argument  of  Lord  Cottenham,  in  fer  of  a  fund  to  her  trustees  by  fraud,  and  the 

Murray  v.  Barlee   (3  My.  &  K.  214),  and  his  fund  remains  in  specie,  it  may  be  Iblkmc-ed; 

lordship's  judgment  in  Owene  v.  Dickenmm,  Greatley  v.  Noble,  3  Mad.  79. 

before  referred  to,  it  is  pretty  clear,  as  before  (rf)  V.  tupra,  et  inf,  p.  525. 

noticed,  that  his  lordship's  opinion  is  in  favor  (c)    V.  wpra^  vol.  i.  p.  597,  and  p.  90  of 

of  this  view ;  indeed,  that  the  separate  estate  this  volume. 

is  liable  even  during  her  life.    In  Gregory  v.  (/)  V.  tupra^  p.  492,  n.  (/). 

ZjockyeoTy  the  Vice-Chancellor  doubted  who- 
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* 

creature  of  equity  to  the  extent  to  which  the  settlement  constitutes  her  a 
feme  sole  and  no  further"  (a);  if,  therefore,  she  attempts  to  aliene  in  a 
manner  prohibited  by  or  not  authorized  by  the  settlement,  she  is  acting 
as  a  feme  sole  'without  any  authority.     The  qualification  of  the  power  of 
disposition  by  prohibiting  anticipation,  though  contrary  to  the  general 
rules  of  law,  was  introduced  and  has  been  supported  by  the  Court  of 
Chancery,  in  order  to  secure  to  the  wife  the  desired  protection  against 
the  marital  rights,  a  simple  gift  to  her  separate  use  having  been  found  to 
;    be  ineffectual  for  that  purpose  (6).     Such  a  prohibition  is,  as  we  have 
^    seen,  void  as  against  a  man  or  an  unmarried  woman  (c);  each  of  them 
:    has  the  capacity  to  take  and  to  aliene  by  the  general  law  of  the  land,  it 
.    is  not  given  by  the  Court  of  Chancery ;  the  Court  of  Chancery  has  there- 
I    fore  followed  the  law  in  treating  all  attempts  simply  to  restrain  aliena- 
j    tion  of  trust  property  by  a  person  sui  juris  as  absolutely  void  (d).    Every 
I   adult  unmarried  woman,  being  a  cestui  que  trusty  is  entitled  to  call  upon 
^   the  trustees  to  convey  to  her  the  legal  estate,  if  she  is  the  only  cestui  que 
^   trust;  and,  if  it  be  necessary  that  the  legal  estate  should  remain  in  the 
5  trustee  for  the  security  of  other  persons  (e),  the  office  of  trustee,  as  re- 
gards the  legal  estate,  is  limited  by  the  purpose  for  which  it  remains  in 
.    him ;  as  regards  the  person  immediately  interested,  he  is  a  mere  instru- 
^  ment,  and  subservient  to  his  will;  any  trusts  or  restrictions  inconsistent 
,^  xvith  the  enjoyment  of  the  estate  given  are  void :  as  regards  a  married 
^  woman,  the  character  of  the  trustee  is  very  different;  *he  must  r«rioii 
i    then  act  according  to  the  trust  as  declared,  the  married  woman  ^        -* 
'    having  no  rights  either  of  separate  enjoyment  or  of  alienation  but  what 
,.  are  given  to  her  by  the  trust.     However,  it  is  to  be  observed  that  a  clause 
;  annexed  to  an  absolute  gift  of  real  estate  in  fee  or  for  life  to  a  woman, 
.^  even  though  at  the  time  married,  which  simply  declares  that  she  shall 
^^  not  sell  or  encumber,  is  void,  for  it  is  a  qualification  inconsistent  with 
'^-   the  gift:  it  is  not  by  any  rule  of  equity  that  a  married  woman  is  in  such 
case  competent  to  take  the  estate  in  the  manner  in  which  it  is  given,  not 
being  given  for  her  separate  use,  therefore  there  is  no  ground  for  the 
[   interference  of  the  court  in  such  a  case ;  it  is  left  to  the  law  to  govern 
^  her  rights  (/). 

X^ie  present  state  of  the  la\Y  in  respect  of  restraints  on  alienation  by 
''  way  of  anticipation  was  lately  expounded  by  the  Vice-Chancellor  K. 
:  firuce,  in  a  case  where  a  real  estate  was  devised  to  a  married  woman  in 
fee  for  her  separate  use  and  she  had  joined  her  husband  in  granting  a 
'^  lease  by  way  of  security,  to  the  following  effect  {g).  With  respect  to  ^ 
)''  life  interest  given  to  a  married  woman  for  her  separate  use,  it  is  admit- 
^  ted  (A)  that  she  may  be  effectually  restrained  from  effecting,  during  her 
^y  coverture,  any  act  of  alienation  total  or  partial  (without  any  clause  of 
^i  forfeiture,  and  without  any  limitation  over  taking  effect  upon  such  an 
act(i));  it  being  clear  that  a  clause  prohibiting  alienation  or  anticipation 

(a)  /adbofft  y.  Hobhoute,  2  Mer.  487.  (e)  Y.  nqfra,  vol.  i.  496. 

(6)  Brandon  v.   Rolnnton,   18   Ve«.  434 ;  (/)  See  Baggett  v.  Mettx,  1    Coll.  147-0; 

TuUttt  Y.  Armttrtmg,  1  Beav.  23 ;  5.  C.  4  My.  and  BradUy  v.  Peixoto,  3  Ves.  326 ;  Jackson 

h  Cr.  395-4.  v.  Hobhoute,  2  Mer.  487;  tupra,  p.  89,  d.  (rf). 

(c)  Supra,  p.  89  n.  (d)  90.  (g)  Baggett  v.  Merry.  1  CoU.  149. 

(rf)   The  property  may,  as  before  noticed,  (A)  See  Brandon  v.  Ilobin$o%  18  Ves.  434; 

^  giren  over  on  alienation,  or  any  attempt  Jackion  v.  HobhouK,  2  Mer.  483. 

u  alienation,  mig^a,  p.  89.  (t)  V.  st^a,  pp.  89-90. 
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by  a  married  woman  of  her  separate  estate  (when  there  is  no  such  pro- 
vision of  forfeiture  or  limitation  over),  however  the  prohibition  may  be 
expressed,  whether  in  terms  confining  it  to  a  period  of  coverture,  or  in 
terms  general  and  undefined,  or  in  terms  distinctly  expressing  a  period 
beyond  as  well  as  during  coverture,  has  by  law  validity  allowed  to  it  as 
to  a  life  interest  at  least,  but  that  this  validity  is  by  the  same  law  (what- 
ever the  expressions)  not  permitted  to  extend  to  a  period  beyond  cover- 
ture, that  is,  the  law  of  its  own  force  preventing  the  restriction  from 
operation  or  effect  as  to  any  act  done  when  coverture  does  not  exist  (a): 
and,  added  his  honor,  I  am  at  a  loss  to  discover  any  sufficient  reason  * 
why  that,  which  holds  good  as  to  a  life  estate,  should  not  equally  hold 
good  as  to  an  absolute  estate  (fr).  It  was  attempted  in  the  case  above 
cited  to  distinguish  the  case  of  real  from  personal  estate  on  the  groond 

r*^221  ^^^^  ^^^  ^^^^  ^^^  *  power  to  *dispose  of  real  estate  by  the  com- 
•■  •*  mon  law ;  but  the  decision  of  the  Vice-Chancellor  K.  Bruce  (c), 
which  was  confirmed  by  the  Lord  Chancellor,  on  appeal,  has  settled  the 
law  on  this  point  {d):  so  that  it  is  now  established  that  the  doctrine  as 
to  separate  estate,  as  settled  in  JSdlet  v.  Jlrmstrong  (e),  applies  as  much 
to  an  estate  in  fee  as  to  a  life  estate,  and  to  real  property  as  much  as  to 
personal ;  the  Court  of  Chancery  having,  or  at  least  having  assumed 
without  contradiction,  the  power  of  creating  {f)y  as  regards  both,  a  new 
species  of  estate,  it  has  been  considered  as  within  its  jurisdiction  in  both 
cases  to  modify  the  incidents  of  that  estate  {g).  The  law  on  this  sub- 
ject appears  to  be  the  same  in  Scotland  as  in  England  (A). 

Prirnd  /acie^  as  we  have  seen,  the  wife  has  a  right,  with  some  excep- 
tions, to  dispose  of  her  separate  estate  as  a  feme  sole;  it  is  necessary, 
therefore,  that  there  should  be  negative  words  to  deprive  her  of  that 
right.  The  decisions  seem  to  require,  as  Lord  Cottenham  has  observed, 
in  such  cases  alone^  that  the  intention  of  the  testator  should  be  expressed 
in  a  particular  form  of  words,  and  that  anticipation  should  be  in  terms 
prohibited  {%).  A  direction  to  pay  the  rents  or  interest  from  time  to  time 
into  the  proper  hands  of  the  wife  is  not  sufficient  (A;),  though  the  words, 
**  and  not  otherwise,  and  that  the  receipts  of  the  wife  alone  for  what  shdl 
be  actually  paid  into  her  proper  hands  shall  be  sufficient  discbai^s," 
be  added  (/).  A  trust  to  pay  to  such  persons,  &c.,  as  the  wife  shalli  by 
any  writing  under  her  hand,  appoint,  ^*  except  in  any  mode  of  anticipa- 
tion," is  sufficient  (m).  The  words  "  the  receipt  of  the  lady  alone,  or 
of  any  person  or  persons  to  whom  she  may  appoint  the  same  rents  and 
income  respectively  after  the  same  shall  have  become  due,  shall  be  a 

(a)  See  int.  aha^  Brandon  v.  Robinton,  18  (t)   Lord  Cottenham,  Soott  t.  Davis,  4  Mj. 

Yes.  429;   I  Rose,  197;  Bnum  v.  Pocoek,  2  &  Cr.  89. 

Russ.  &  M.  210,  reversing  S.  C,  2  My.  &  K.  (k)  Thouf^h  LordThurlow  had  doubted  is 

189;  &  C.  5  Sim.  663;    Jonn  v.  Salter,  2  to  this,  see  Pybu$  v.  Sndtk,  1  Yes.  J.  1S9;  5. 

Russ.  &  M.  208 ;  NewUm  v.  Reid,  4  Sim.  141.  C.  3  Bro.  340 ;  and  see  WiUe  ▼.  jDoiefcms,  13 

(6)    V.  tup.  p.  89,  note   (a) ;  ChurehiU  v.  Jet.  501 ;  Brtnvm  v.  JUto,  14   Yes.  302;  2 

JftToriki  is  also  reported  1  Coll.  441 ;  and  see  ^^^P-   Husband   and    Wife,  by  JaooU^  2^; 

p.  445  of  that  report  ^'^'^  ^-  ^^ohmoH,  stated  9  Yes.  p.  624  :  Sir 

(c)  ]  Hare   138.  ^*  ^rant  bad   held   that  a  direction   to  pay 

(rf)  1  Phillips,  627.  ^"^°  ^^®   proper  kandt  of  a  married  woroao 

/  \  A  %t     a  r%    o-i-                   1  •        Kf^m  was  sufficient;  but  he  seems  to  have  himself 

(«)  4  My.  &  Cr.  377;  supra,  vol.  i.  p.  597.  ^^^^^  ^^^  ^^  ^^.^^,   2  p^p    Hash. 

(/)  ^Wrf-  and  Wife,  234. 


(g)  1  Phillips,  628 ;  4  My.  &  Cr.  ubi  n^,  (!)  Acton  v.  Whiit,  1  Sim.&  St.  429. 

(A)   lUnnie  v.  RitchU,  12  Cl.  &  Fin.  204.  (m)  Moort  v.  Moort,  1  CoU.  54. 
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valid  discharge  at  law,"  are  also  sufficient  to  restrain  her  from  antici- 
pating the  income  of  the  trust  property  (a),  Whqre  there  is  a  sufficient 
prohibition  against  anticipation  in  the  clause  creating  the  trust,  it  is  not 
necessary  that  negative  words  should  be  introduced  into  the  clause  relat- 
ing to  the  receipts  {b),  A  gift  to  a  married  woman  for  her  whole  and 
sole  use  *during  her  life  free  from  the  control  of  any  future  hus-  r^KOQi 
band,  with  a  restraint  on  alienation,  has  been  held  to  extend  as  ^  -' 
regards  both  to  her  then  present  as  well  as  every  future  coverture  (c). 

There  was  for  a  time  a  conflict  of  opinion  as  to  whether  in  case  a 
general  power  of  appointment  were  given,  with  a  proviso  against  antici- 
pation, and  following  that  a  direction  in  default  of  appointment  to  pay 
the  income  into  the  proper  hands  of  the  married  woman  for  her  separate 
use,  her  receipts  to  be  a  sufficient  discharge,  the  married  woman  might 
not  abandon  the  power,  and  act  upon  her  interest  without  reference  to 
the  restriction,  that  not  being  in  terms  incorporated  with  th,e  clause  giv- 
ing the  property  to  her  separate  use  in  default  of  appointment.  The 
Vice-Chancellor  of  England,  in  Brown  v.  Bamford  (1842)  (rf),  held  that 
she  might  (e),  and  Lord  Lyndhurst,  on  appeal  (in  1844),  affirmed  that 
decision  (y ).  Afterwards,  the  question  came  before  the  Vice-Chancellor 
K.  Bruce  (^),  and  the  case  of  Brown  v.  Bamford^  which  had  not  yet 
been  affirmed,  was  cited.  There  was,  said  the  Vice-Chancellor,  a  spe- 
cific diSerenee  between  the  language  of  the  instrument  before  him  and 
of  that  in  Broton  v.  Bamfordy  whether  important  or  material  or  not  he 
did  not  say,  but,  he  held  that  the  effect  of  the  instrument  in  the  case 
before  him  was  to  restrain  the  wife  from  anticipation  altogether.  In  a 
subsequent  case  (1844)  (A),  the  Vice-Chancellor  of  England  decided 
that  when  the  power  of  appointment  was  given  to  a  married  woman 
without  restriction,  but  the  restriction  against  alienation  was  attached, 
in  terms,  only  to  the  interest  given  in  default  of  appointment,  she  might 
aliene  the  property  in  the  exercise  of  the  power.  In  1845,  the  question 
came  before  Lord  Langdale  {i) ;  Brown  v.  Bantfordy  which  had  then 
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been  *affirmed,  and  Medley  v.  Hortonj  and  also  Moore  v.  Moore j 
and  Harrop  v.  Howard  {k)  before  the  Vice-Chancellor  Wigram, 

(a)  Fitld  y.  Ecans^  15  Sim.  376.  (d)  11  Sim.  127.     In  ihe  previous  case  of 

(6)    Harrop  v.  Howard^  3  Hare,  624;  ix.  Barrymore  v.  Ellix,  8  Sim.  1,  also  decided  by 

Jur.  i'2.    *^Jfit  be  itnperatively  necessary, ^^  &a\d  the  Vice-Chancellor  of  England,  there  were 

theVioeChancellor  Wigram,  "  that  negative  peculiar  circumstances,  see  1  Coll.  57. 

words  should  be  used  to  restrain  anticipation,  (e)  See,  as  to  the  distinction  between  power 

upon  which   I  give  no  opinion"    (and  see  and  estate.  Cox  v.  Chamberlain^  4  Ves.  631  ; 

Slacklow  y.  LaioSj  2  Hare,  p.  49,  mpra)^  "I  and  Roach  y.  Wadham^  6  East,  289;  gupra^ 

think  such  words  are  sufficiently  used  in  that  vol.  i.  p.  549 ;  and  sup.  p.  495  of  this  volume, 

member  of  the  sentence  I  am  now  consider-  (/)  See  8  Beav.  188. 

ing."    Pylnu  V.  Bmiih,  3  Bro.  340;    S.  C.   1  (g)  Moore  v.  Moore,  1  Coll.  p.  54.     In  that 

Ves.  J.  189  ;    Wdgstaff  y.  Smithj  9  Ves.  620;  case  there  was  a  fund  (arrears),  which  was 

Jdony.  White,  1  Sim.  &  St.  429;  and  Glyn  properly   charged;    the  costs   of  the    mort- 

V.  Baster,  1  Yo.  &Jer.  329,  are  instances  of  gagees  were  ordered  to  be  paid  out  of  that 

the  terms  being  held  not  to  be   sufTicient  to  fund,  as  to  have  given   the  costs  generally 

restrain  anticipation.  would  have  charged  the  wife's  fund  by  an- 

(c)  Sieedman  v.  Poole,  6  Hare,  193.     Mcl-  ticipation. 

ber  V.  Hobbs,  2  Yo.  &  Coll.  326,  may  be  le-  (h)    Medley  v.  Norton,  viii.  Jur.  853;  fif.  C. 

ferred  to  as  showing  that  the  husband  and  14  Sim.  222 ;  Moore  v.   Moore,  supra,   was 

wife  may  by  their  acts  preclude  themselves  cited. 

from  annulling  a  settlement  to  the  separate  (t)    Harnett  v.  MacdottgaU,  8  Beav.  188. 

nae  of  the  wife,  which  but  for  such  acts  would  \k)  3  Hare,  624. 
not  have  been  binding  on  them* 
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urere  cited :  Lcnrd  Langdale  came  to  the  same  decision  as  the  Vice-Chan- 
cellor  K.  Bruce.  In  July,  1846,  Lord  Lyndhurst,  on  a  rehearing,  which 
he  had  called  for,  reversed  the  decision  of  the  Vice-Chancellor  of  En- 
gland and  his  own  affirmance  in  Brown  v.  Bamford,  so  that  the  law  in 
cases  of  this  description  is  settled  (a). 

It  is  no  objection  that  the  woman  is  unmarried  at  the  time  of  the  crea- 
tion of  the  trust  (6).  If,  however,  the  separate-use  clause,  either  with  or 
without  a  restriction  againtt  anticipation,  is  confined  to  the  then  exist- 
ing or  then  intended  coverture,  a  second  husband  will  not  be  excluded 
from  his  marital  rights  (c) ;  but  if  the  intention  is  plain  that  every  hus- 
band shall  be  excluded,  and  that  the  clause  against  anticipation  shall 
continue,  during  coverture,  on  every  successive  marriage  that  the  wo- 
man may  contract,  though  the  woman  whilst  single  and  when  she  be- 
comes a  widow  has  the  absolute  dominion  over  the  property,  yet  if  she 
do  not  dispose  of  the  property  so  as  to  put  an  end  to  the  trust,  and  she 
should  marry  again,  not  only  the  separate-use  clause,  but  together  with 
it  the  restriction  against  alienation  will  be  revived,  and  remain  in  force, 
with  all  its  consequences,  during  such  subsequent  marriage,  indeed  on 
every  subsequent  marriage  so  long  as  the  property  is  held  upon  the  ori- 
ginal trust;  *^The  one,"  said  Lord  Cottenham,  ^*is  only  a  restriction 
P^cQc-i  and  qualification  of  the  other;  the  two  must  stand  *or  fall  to- 
••  -*  gether"  (d).  But  the  trustees  cannot  withhold  the  property  from 
a  widow  who  desires  that  it  shall  be  transferred  to  her  or  to  her  dispo- 
nee,  on  the  ground  that  the  clause  against  anticipation  would  be  good  m 
the  event  of  a  future  coverture  (e). 

(a)  The  clause  in  Brown  v.  Bamford  was  ,  such  her  banitrnptcy  or  iDsolveiicy-  as  afbre- 

as  follows:    **Upon  trust,  from  time  to  time  said,  which  should  tirst  happen,  then  introat 

during  the  natural  life  of  his  daughter  Sophia  for  all  and  every,  or  such  one  or  more  <^  her 

Bamford,  or  until  she  should  be  duly  declared  children  as  therein  mentioned.*' 
B  bankrupt  or  take  the  benefit  of  any  act  for        (6)  Daviet  v.  Thomycroft^  6  Sim.  p.  4'^; 

the   relief  of  insolvent  debtors,  to  pay  the  Andawn  v.  Anderton^  2  "^y.  &  K.  427. 
clear  rents,  interest,  dividends,  and  proceeds         (c)  Barton  \.  Briscoe^  J hc  603;  Benton  y, 

thereof  unto  such  person  or  persons  for  such  Bentony  6  Sim.  126;  Knight  t.  Kni^hL,  ibid. 

intents  and  purposes,  and  in  such  manner  as  121 ;  Bradley  v.  Hughes^  8  Sim.    149;  Jonm 

Sophia  Bamford,  by  any  writing  or  writings  v.  Salter^  3  R.  &  M.  p.  208.     In  a   late  case^ 

under   her   hand,  when,  and   as  the   same  Re  Gaffeet  settlement  (xiii.  Jur.  39),  which 

should  become  due,  but  not  by  way  of  as-  was  a  settlement  very  inartificial ly  worded, 

signment,  charge,  or  other  anticipation  thereof,  the  Vice  Chancellor  Wigram  iollowed  these 

should,  notwithstanding  her  then  present  or  cases.     A  power  of  appointment  may  be  ooo- 

any  future  coverture,  direct  or  appoint ;  and  fined   in    like   manner ;  MorriM  ▼.  HxHen^  4 

in   default  of  any  such  direction  or  appoint-  Hare,  599;  x.  Jurist,  955,  on  appeaL 
ment,  or  so  far  as  the  same,  if  incomplete,        ((/)  TuUeit  v.  Jmutrong^  1  Beav.  1 ;  S.  C. 

should  not  extend,  into  her  proper  hands,  for  on  appeal,  4  My.  &  Cr.  390 ;  Scarbom^  v. 

her  sole  and  separate  use,  independent  of  the  .Borman,  1  Beav.  34;  &  C.  4  My.  &  Cr.  377, 

debts,  control,  or  interference  of  her  then  pre*  the  prior  authorities  are  observed   upon  la 

sent  or  any  future  husband;  for  which  pur-  Lord  Cottenham^s  elaborate  judgment;  JoAn- 

})o&e,  the  testator  thereby  directed  that  the  ton  v.Johnsony  1  Keen,  648;  Clark  v.  Jaqme^ 

receipts  in  writing,  under   the  hand  of  his  1  Beav.  36;  Dtzon  v. />izoa,  I  BeaT.  40;  A<w- 

daughter   Sophia   Bamford,  should,  notwith-  land$  v.  PaynttrA  My.  &  C.  p.  418  ;  Newnham 

standing  any  such  coverture  as  aforesaid,  be  ▼.  Ptmberton,  17  Nov.  1847 ;  and  see  Sogd. 

good    and  sufHcient  discharges  for  the  last-  on  Pow.  203-0. 

mentioned  rents,  interest,  dividends,  and  pro-        (e)   Woodmaion  y.  Walher^  2  Rass.  &  My. 

ceeds,  or  so  much  thereof  as  should  in  such  197,  overruling  the  decision  to  the  contrazy 

receipts,  respectively,  be  expressed  to  have  by  Sir  J.  Leach  ;  Brown  v.  Pocoih,  3  Russ.  k 

been  received  ;  and   from  and  after  the  de-  My.  210,  reversing  S.  C,  2  My,  &  K.  Ib9. 
ceuse   of  his   daughter   Sophia  Bamford,  or 
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The  income  of  a  wife's  separate  estate,  she  being  of  unsound  mind, 
will  be  paid  to  the  husband  for  her  support,  if  he  is  unable  to  maintain 
her  (a). 

Where  property  is  conveyed  by  the  husband  to  trustees  for  the  support 
of  the  wife  as  part  of  an  arrangement  for  separation,  this,  it  has  been 
held,  does  not  become  her  separate  estate  so  as  to  give  her  the  power  of 
alienation ;  as  it  is  impossible  by  any  contract  between  the  husband  and 
wife,  or  any  acts  done  by  them,  to  make  her  a  feme  sole  and  liable  to  be 
sued  (i) ;  the  husband  might  still  be  liable  to  be  sued,  and  to  pay  money 
on  her  account,  and  it  would  be  plainly  contrary  to  the  intention  to  allow 
her  to  denude  herself  of  her  property,  or  to  do  any  act  that  would  have 
that  effect,  so  that  the  husband  could  obtain  no  indemnity  (c). 

The  doctrine  as  to  a  trustee  buying  the  property  does  not,  it  seems, 
apply,  at  least  in  full  force,  to  a  trustee  to  preserve  contingent  remain- 
ders, and  to  pay  the  rents  and  profits  to  the  separate  use  of  the  wife  (d). 

The  mode  of  administering  the  estate  of  a  married  woman,  who  has 
by  will  charged  her  separate  estate  with  the  payment  of  her  debts,  has 
been  adverted  to  in  a  preceding  page ;  what  are  her  debts  must,  it  is 
presumed,  in  such  case  be  determined  on  the  same  principles  as  if  no 
such  charge  had  been  made,  which  subject  has  been  considered  in  a  for- 
mer page  (e).  We  now  proceed  to  consider  those  peculiar  trust  deeds, 
arising  out  of  marriage,  which  are  called  Deeds  of  Separation  (y^. 

*It  not  unfrequently  occurs  that  after  marriage,  differences  take  r*Kofii 
place  between  the  husband  and  the  wife  which  lead  to  a  volun-  ^  J 
tary  separation,  in  some  instances  connected  with,  in  others  without  any 
reference  to,  proceedings  for  divorce  in  the  Ecclesiastical  Court.  It  is 
usual  in  these  cases  to  secure  to  the  wife  a  separate  maintenance  during 
the  separation.  In  some  cases,  this  provision  is  secured  by  a  covenant 
or  legal  obligation  on  the  part  of  the  husband,  in  others  by  an  actual 
transfer  of  a  fund  by  the  husband  to  trustees  in  trust  for  the  wife. 
Where  the  latter  mode  is  adopted  the  enforcing  of  the  terms  of  the  ar- 
rangement is  of  course  peculiarly  the  province  of  the  Court  of  Chancery ; 
when  the  husband  enters  into  a  covenant  with  trustees  on  the  part  of  the 
wife,  to  secure  a  certain  provision  for  the  wife,  this  of  course  brings  the 
subject  within  the  cognizance  of  courts  of  law,  though  the  Court  of 
Chancery  may  be  called  upon  to  exercise  its  jurisdiction  in  such  a  case 
also  where  the  covenant  points  at  the  settlement  of  any  specific  property. 
W'here  the  contract  is  between  the  husband  and  the  wife,  of  course  there 
can  be  no  remedy  in  a  court  of  law,  and  if  the  Court  of  Chancery  is 
resorted  to  by  the  wife  in  such  a  case,  it  must  be  on  the  ground,  as  wi^Ji 
presently  be   more  particularly  noticed,  that   some  consideration  has 

(a)  Edwards  y.Jbrey,2  Phillips,  39.  DaUriac  v.  Dalbiacy  16  Yes.  p.  116  :  but  more 

lb)  See  ManhaU  v.  RtUUmy  8  T.  R.  545;  3  particularly  Scott  v.  DavU  (4  My.  &  C.  87), 

Yes,  343-4.  before  Lord  Cottenbam ;  there,  the  sale  was 

(c)  Hyde  y.  Price,  3  Yes.  443-4-5 ;  ttd  y.  set  aside ;  however,  there  were  special  cir- 
m/l  527,  n  (/).  cumstances  in  that  case. 

(d)  Lord  Eldon,  Parke$  v.  WkUe,  11  Yes.  (e)  Sup.  pp.  324-5;  the  authorities  referred 
226 ;  in  that  case  the  sale  of  the  wife*s  life  to  by  Lord  Cottenbam,  where  he  says  the 
interest,  and  the  ultimate  reversion,  were  sup-  debts  are  to  be  paid  pari  pauu^  were  probably 
ported ;  see  2  Bop.  Husband  and  Wife,  by  Jkvm,  Mosel.  328 ;  and  Anon.  18  Yes.  p.  258, 
Jacob,  p.  262;  but  see  Davidton  v.  Gardner^  which  was  cited  in  Murray  v.  BarUe. 

Sogd.  Y.  and  P.  890,  §  14, 1 1th  ed.;  and  8, 0.        (/)  See,  on  this  subject,  2  Bright,  305,  it 
2  fiop.  Husband  and  Wife,  260, 2d  ed. ;  and    Meq. 
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passed  from  her  to  the  husband  (a),  or  from  some  one  on  ber  behalf. 
When  the  subject  is  brought  before  the  Court  of  Chancery,  that  court  ia 
almost  all  cases  follows  the  law  in  adjudicating  upon  the  validity  of  the 
contract,  at  least  in  reference  to  public  policy ;  therefore,  although  it  is 
not  intended  to  enter  at  any  length  into  the  doctrines  of  the  common-law 
courts  on  this  subject,  the  general  principles  established  by  the  decisions 
at  law  must  to  some  extent  be  adverted  to  (6). 

^'If,"  said  Lord  Eldon,  in  reference  to  the  validity  of  articles  of  sepa- 
ration, ^'the  question  whether  the  courts  would  or  would  not  act  upon 
articles  of  this  sort  were  not  prejudiced  by  any  decision,  I  should  say 
that  I  think  no  court  ought  to  act  upon  them ;  for  whether  the  contract 
of  marriage  be,  as  it  is  represented  by  some,  a  civil  contract  only  (c), 
or  whether  it  be  both  civil  and  religious,  it  is  one  of  a  peculiar  nature; 
it  is  one  which  the  parties  cannot  dissolve ;  one  by  which  they  impose 
duties  on  themselves  and  by  which  they  engage  to  perform  duties  with 
respect  to  their  ofispring,  duties  which  are  imposed  as  much  for  the  sake 
r*^271  ^^  P'lblic  policy  as  of  private  happiness.  *The  circumstance 
^  ^  that  the  complaint  against  an  instrument  on  grounds  of  public 
policy  is  made  by  one  who  was  a  party  to  it  is  of  no  consequence,  for 
the  relief  is  given  to  the  public,  and  not  to  the  individual"  (d).  How- 
ever, notwithstanding  these  and  similar  objections  which  have  been 
made  to  contracts  in  deeds  and  articles  of  this  description  on  grounds  of 
morality  and  public  policy,  contracts  contained  in  deeds  and  articles  of 
separation  are  under  certain  restrictions  supported  and  carried  into  effect; 
their  efficacy  having  been  established  by  the  authority  of  judges  of  the 
highest  eminence  at  law  and  in  equity  (e). 

A  contract  which  contemplates  an  immediate  separation,  not  amount- 
ing to  an  attempt  to  release  the  marriage  contract,  is  good  at  law,  and 
its  provisions,  so  far  as  it  relates  to  property,  will  be  carried  into  execu- 
tion by  the  Court  of  Chancery  (y*):  this  is  clear  where  persons  competent 

(a)  V.  int.  al.  Hobbt  v.  Hull,  1  Cox.  445 j  (/)  Jones  y.  Wade,  9  CI.&  Fin.  10 1;  War- 
Nunn  V.  Ladbrooke,  8  T.  R.  521 ;  d  v.  in/ro.  render   v.    Warrender,  2    Cl.  &  Fin.  p.  488; 

(b)  See  Lord  Eldon's  obeervatioiis,  5  Bli.  Sugd.  Law  of  Prop.  177-79;    Wilwn  v.  Wv^ 
N.  S.  400.  tony  infra  ;   affirmed  in  xhe  House  of  Lords, 

{c)  See  Spence*8  Inquiry  into  the  Origin  of  xii.  Jur.  467  (S.  C,  on  another  ]>oint,  arising 

the  Lawg  and  Institutions  of  Modern  Europe,  out  of  the  articles,  namely,  repugnance,  15 

pp.  366-71.  Sim.  p.  487);  and  see  2  Rop.  Husband  and 

(d)    Earl   of  Wettmealh    ▼.    Countest  of  Wife,  by  Jacob,  269,  n.  (a).     Lord  Eltlofl's 

Yfe</m«a/A,  Jaajb,  I35,and  see  138;  14l,t6u/.;  commendation  of  this   part    of  Mr.  Roper's 

and  see  Lord  Stowell's  judgment  in  Evant  v.  work,  Jacob's  R.  141,  and  again  in  tlie  House 

Evansy  1  Haggard's  Consist.  R.  36 ;  see,  how-  of  Lords,  may  justify  me  in  merely  referriog 

ever,  Lord  Ldemgdale's  observations  on  the  Po-  to  it.     The  cases  as  to  the  validity  of  ooch> 

licy  of  Deeds  of  Separation,  9  Beav.  56,  58-  tracts  relating   to    property,  founded  on  the 

60.     Mr.  Jacob  has   entered    much  at  large  separation  of  the  husband  and  the  wife,  aie 

into  the  consideration  of  the  subject  of  deeds  collected  by  the  Vice-Chancellor  of  England, 

of  separation,  in  reference  to   public  policy  in  WiUon  y.  li^/jon  (1845),  14  Sim.  416-18, 

and  morality;  page  274,  et  teq.     Lord  Lang-  including  J^o/eman  ▼.  The  CouTUess  of  RosSy  I 

dale's  views  are  much  in  accordance  with  Dow.  235;  and  JoneM  v.  Waxie,  9  Ci.  &  Fin., 

those  of  Mr.  Jacob;  see  particularly  p.  277  in  the  House  of  Lords;  and  Chugh  v.  Lam- 

of  his  note.  bert,  before  himself,  10  Sim.  174;  and    Wd- 

(«)  See  Lord  Eldon 's  observations,  Wett"  ledey  v.  Wellesley,  4  My.  &  Cr.  p.    654 ;  and 

fnealk  v.  Salitbwry,  5  Bli.  N.  S.  339.    The  sub-  see  Palmer  v.  Fraur,  3  Y.  &  Coll.  49l'  SO), 

ject  of  the  legality  of  deeds  of  separation  is  In  that  case.  Lord  C.  B.  Alexander  strongly 

discussed  much  at  large  in  the  case  of  Jonet  states  the  distinction  between  a  separate  piD> 

V.  Waiie,  5  Bing.  N.  S.  341,  in  the  Exchequer  vision    made   on    marriage  and   by  deed  of 

Ghamljcr,  and  in  Hindley  v.  Marqmtof  Weit-  separation,  as  to   the  power  of  the  wife  id 

meo/A,  6  Barn.  &  Cr.  200.  ndse  money  upon  it,  but  he  thought  that  the 
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to  contract  are  parties ;  for  instance,  the  husband  and  trustees  on  the  part 
of  the  wife  :  but,  generally  speaking,  no  contract  between  the  husband 
and  wife  alone  is  of  any  validity  at  law  or  in  equity  as  against  the  wife, 
she  not  having  the  power  to  enter  into  a  binding  contract  (a),  unless,  in- 
deed, she  have  a  separate  estate,  which,  as  we  have  seen,  she  may  bind 
equally  as  may  the  husband  his  own  estate  {b) :  but  such  a  contract  will 
be  binding  on  the  husband  if  a  ^consideration  has  passed  from  the  r«eno*i 
wife  (c) ;  and  even  in  some  of  the  cases  where  no  consideration  *-  ■' 
beyond  the  fact  of  actual  separation  appears  to  have  existed,  a  promise 
in  writing  made  to  a  third  person  on  behalf  of  the  wife  has  been  enforced 
against  the  husband  {d).  Adultery,  as  has  before  been  observed,  is  no 
answer  to  the  wife's  claim  to  a  separate  maintenance  which  is  secured 
to  her  by  a  constituted  trust  or  by  a  security  which  may  be  enforced  at 
law  (e). 

To  support  a  provision  for  a  wife  in  a  deed  of  separation,  as  against 
creditors  or  purchasers,  a  valuable  consideration  must  have  passed  to  the 
husband  (/).  If  there  be  a  covenant  in  the  deed  by  the  trustees  to  in- 
demnify the  husband  from  the  debts  of  the  lady,  that  is  a  valuable  con- 
sideration {g) ;  but  if  the  deed  by  mistake  or  accident  be  prepared  without 
such  a  covenant,  it  seems  that  the  defect  is  one  that  cannot  be  supplied 
by  a  court  of  equity,  for  it  is  said  that  a  court  of  equity  cannot  correct 
such  a  deed  (A).  The  relinquishment  by  the  wife  of  alimony  to  which 
she  has  become  entitled  by  the  misconduct  of  the  husband  is  a  valuable 
consideration  as  against  creditors  (i). 

The  Court  of  Chancery  will  not  restrain  the  husband  from  suing  for 
the  restitution  of  conjugal  rights  after  an  agreement  even  for  a  perpetual 

aotborities  were  against  any  such  distinction  ;  ben  v.  Cauifidd^  6  East,  244),  for  such  a  crime 

Md  y.  Hyde  v.  Price,  wp.  p.  525,  but  the  terms  is  a  bar  to  their  coming  together  again, 

were  materially  different  in  that  case ;  it  was  (/)  It  appears  from  Fitzer  v.  Fitter,  2  Atk. 

not  dted  before  the  L.  C.  B.  511  (and  see  Jonei  v.  Marsh,  Forrest.  64, 

(a)  Legard.Y.  Johruon,  3  Yes.  352  (14 Sim.  there  cited),  that,  if  there  be  any  oonsidera- 

416)  ;  Lord  Rosstyn  (ibid.  p.  361),  and  Lord  tion  moving  from  third  persons,  the  court  will 

Eldon  (11  Yes.  532),  expressed  their  dissa-  not  nicely  weigh  the  amount:  the  relinquish- 

tisfaction  with  Guth  v.  ChUh,  3  Bro.  p.  614,  in  ing  to  the  wife  a  portion  of  the  property  of 

which  case  Lord  Alvanley,  after  an  examina*  the  wife,  which   the  husband  has  acquired 

tion  of  all  the  authorities,  enforced  an  agree-  by  the  marriage,  cannot  be  sustained  as  against 

ment  entered  into  by  the  wife,  contained  in  a  creditors ;  tifid, 

deed-poll ;  the  wife,  however,  as  after  men-  (g)  Stephent  v.  OUoe,  2  Bro.  p.  90  (Jacob, 

tioned,  may,  through  her  trustees,  be   indi-  142);  Rop.  Husband  and  Wife,  283,  eiteq.; 

rectly  compelled  to  perform  her  engagements  Westmeath  v.  Wetimeal?i,  Jac.  R.  138,  141; 

towards  her  husband.  HmdUy  v.  Marquia  of  Wettmeathf  6  Barn.  & 

(6)  Y.fi^a,p.513;  and  see  JSfore  ▼.  £/Kf,  Cr.  200;   Wellesley  v.    Wellealey,  10  Sim.  p. 

Banb.205;   1  Bro.  P.  C.  237;  2  Rop.  Hus-  256.    In  Ekoorthy  v.  Bird,  1  Jac.  143,  note; 

band  and  Wife,  294.  S.  C.  2  Sim.  &  St.  372,  an  agreement  to  exe- 

(c)  Hobbs  V.  Hull,  vbi  infra:  and  see  An-  cute  such  a  deed  was  enforced  against  the 
per  Y.  jSngier,  Prec.  Ch.  p.  496 ;  et  y.  infra,  husband ;  and  see  the  cases  collected,  3  Yes. 
p.  530.  359.    It  will  be  remembered  that  all  volun- 

(d)  Head  v.  Head,  3  Atk.  pp.  547,  551 ;  2  tary  settlements  are  considered  as  fraudulent, 
Rop.  Husband  and  Wife,  p.  297;  et  v.  infra,  and  therefore  void  against  creditors  and  pur- 
nbi  sup.  chasers,  under  the  stat.  13th  and  17th  of  £liz. 

(e)  Seagrave  Y.  Seagrave,  13  Yes.  p.  439;  (A)  Wesimeatk  v.  Watmeath,  Jacob,  141; 
Jeev.  Tkurlow,  2  Barn.  &Cr.  547  :  Hodgeruv.  and  see  Wilson  v.  Wilson,  14  Sim.  424-6: 
Ehdgens,  11  Bli.  N.  S.  62;  4  Cl.  &  Fin.  323;  and  see  5.  C.  15  Sim.  494;  but  the  evidence 
Sugd.  Law  of  Prop.  171 ;  2  Rop.  Husband  on  this  point  was  excluded  on  general  prin- 
and  Wife,  p.  317,  note  (a) ;  but  the  husband  ciples. 

may  maintain  an  action  for  crim.  cotl,  not-        (t)  Bobbs  y.  HuUf  1  Cox,  445. 
withstanding  separation  by  agreement  (Cham' 
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separation,  and  a  fortiori  the  wife  will  not  be  restrained,  for  she  cannot 
contract  (a);  and  a  covenant  in  a  deed  of  separation  purporting  to  pre- 
clude the  parties  from  instituting  any  suit  for  the  restitution  of  conjugal 
rights  would  not  be  enforced  at  law  or  in  equity  (6);  in  fact,  as  the  breach 
r*^2Ql  ^^  ^^  contract,  at  least  on  the  part  of  the  husband,  can  ^hardly 
^  -■  involve  any  question  of  property,  it  seems  wholly  out  of  the  range 
of  the  jurisdiction  of  the  court.  Whether  a  covenant  on  the  part  of  the 
husband  to  resign  the  care  of  some  of  the  children  to  the  wife  is  legal 
has  been  questioned  (c) ;  but  it  is  presumed  that  the  Court  of  Chancery, 
for  the  reason  above  suggested,  has  no  jurisdiction  simply  to  enforce  such 
a  covenant. 

There  are  conflicting  decisions  as  to  the  validity  of  contracts  having 
in  view  a  future  separation  {d)\  but  in  Westmeath  v.  Salisbury^  Loid 
Eldon  and  Lord  Lyndhurst  expressed  very  decided  opinions  against  the 
legality  of  provisions  for  future  separation,  and  such  appears  to  be  the 
law  (e).  In  one  case,  the  validity  of  a  contract  in  a  marriage  settlement 
for  securing  to  the  wife  a  separate  maintenance  in  the  event  of  separa- 
tion, was  established  by  the  House  of  Lords  in  Ireland  before  the  Union: 
the  wife  was  entitled  before  marriage  to  two  annuities  of  400/.  each ;  the 
separation  took  place  by  reason  of  the  cruelty  of  the  husband,  and  it 
having  been  provided  by  the  articles  that,  in  the  event  of  the  separatioa 
taking  place  by  reason  of  the  husband's  conduct  or  through  his  means, 
the  wife  should  have  the  whole  of  her  income,  the  House  of  Lords  gave 
her  the  whole ;  the  court  below  having  given  her  a  moiety  only,  which, 
according  to  the  settlement,  she  was  to  have  if  the  separation  took  place 
by  her  means  {/).  A  husband  and  wife  who  had  separated,  entered 
into  an  agreement  to  live  together  upon  certain  conditions,  and  it  was 
agreed  that,  if  the  wife  should  again  accuse  the  husband  of  infidelity,  they 

(a)  See  Fletcher  ▼.  Fletcher^  2  Cox,  99, 107,  case,  only  decided  that  a  covenant  for  sepan- 
Buller,  J. ;  Weslmealh  v.  Salisbury^  5  Bli.  N.  S.  tion  and  separate  maintenance,  \i'ith  tkt  cbh* 
375,  402  ;  St.  John  v.  St.  John^  11  Yes.  526,  aent  of  the  truatta^  was  good;  not  that  a  core- 
534,  535,  Lord  Eldon.  nam  was  good  generally  that  a  wife  mifdbi 

(b)  See  Jacob's  note,  2  Rop.  Husband  and  separate  from  her  husband  whenever  she 
Wife,  pp.  270-1;  and  Sugd.  Law  of  Prop,  pleased,  for  that  would  be  to  make  the  bns- 
177 ;  ft  y.  tn/ra,  WiUon  v.  Wilton.  band  tenant  at  will  to  the  wife  of  his  manial 

(c)  See  Jacob's  note,  2  Rop.  Husband  and  rights :"  and  see,  on  this  sobject,  Mr.  Jacobs 
Wife,  273 ;  v.  infra,  p.  532.  note,  2  Rop.  Husband  and  Wife,  2S1. 

(d)  See  Rodney  v.  Chambers,  2  East,  283 ;  (e)  Per  Lord  Cottenham,  Vandergm^  v. 
Dwrant  v.  Tiiky,  7  Price,  pp.  577,  590  ;  the  Dt  Blaquiert,  5  My.  &  Cr.  244  ;  and  see  5  B&. 
Court  of  Exchequer  had  held,  that  a  covenant  N.  S.  p.  366 ;  1  Dow.  &  CL  519 ;  Sagd.  Lav 
contemplating  future  separation,  though  at  of  Prop.  p.  178;  and  Cocktedge  v.  Coeiettdgtj 
the  pleasure  of  the  wife,  was  valid  at  law,  14  Sim.  244 ;  on  this  case  coming  on  befoe 
and  gave  judgment  accordingly;  that  judg«  Sir  J.  Wigram  (5  Hare,  397),  the  cases  as  v> 
ment  was  reversed  in  the  Exchequer  Chamber  whether  a  provision  in  an  antemq)tial  aectle- 
(1819)  ;  and  that  reversal  was  followed  ment  for  securing  an  annuity  to  the  yinSs  in 
in  Bindley  v.  Watmeathy  6  Bam.  &  Cr.  200  case  of  separation,  is  good,  were  cited ;  the 
(5  Bli.  N.  8.  394),  and  was  considered  by  Vice-Chancellor  did  not  state  any  opinion,  but 
Lord  Lyndhurst  to  have  settled  the  law ;  ibid.,  sent  a  case  for  the  opinion  of  a  court  of  lav 
and  p.  414;  and  see  Jet  v.  TAurfeio,  2  Bam.  on  the  point:  I  have  not  heard  the  result. 
&  Cr.  561  (5  My.  &  Cr.  243) ;  and  the  other  (/)  Hoare  v.  Hoare,  2  Ridgway's  Pari.  C 
cases  cited,  2  Rop.  Husband  and  Wife,  p.  280.  268.  Mr.  Clancy  (p.  423)  observes  that  this 
Upon  tlie  case  of  Rodney  v.  Chambers  being  is  the  only  case  to  be  found  in  the  books  oi 
referred  to,  in  the  subsequent  case  of  Cham-  an  agreement,  before  marriage,  for  a  aepans 
bert  V.  Caulfidd  (6  East,  p.  244),  both  of  maintenance,  in  the  event  of  separatioa  bek^ 
which   were  cited  in  DuraeU  v.  Tilley,  Mr.  supported. 

Justice  Lawrence  said,  *^  The  court,  in  that 


Ctmrideratian  as  between  Husband  and  Wife.  529 

should  again  separate,  and  that  *in  such  case  the  wife  should  t-^mqi 
receive  the  income  of  her  own  fortune,  which  her  husband  was  ^  ^ 
entitled  to  receive,  and  that  her  mother  should  indemnify  him  against 
her  debts — they  did  live  together,  and  afterwards,  as  had  been  antici- 
pated, separated ;  and  the  wife,  having  instituted  proceedings  in  the  Ec- 
clesiastical Court  for  a  divorce,  obtained  a  sentence  to  that  effect,  and 
380/.  for  alimony.  The  wife,  during  the  latter  separation,  accepted  a  bill 
for  225/.  in  favor  of  a  person  who  had  supplied  her  with  goods ;  Lord 
Cottenham,  without  deciding  whether  or  not  the  agreement  in  respect  of 
the  future  separation  was  valid,  yet  as  it  had  not  been  disputed,  but  had 
been  treated  as  valid  and  subsisting  as. between  the  husband  and  the 
wife,  his  lordship,  at  the  instance  of  the  creditor,  restrained  the  husband 
from  paying  over  the  income  to  the  wife  till  the  creditor  should  have 
been  satisfied  (a). 

As  regards  what  is  a  good  and  sufficient  consideration  as  between  the 
husband  and  the  wife,  it  is  to  be  observed  that  an  agreement  to  put  an 
end  to  a  suit  in  the  Ecclesiastical  Court  for  nullity  of  the  marriage  on 
the  ground  of  impotency  is  good,  it  is  not  against  public  policy,  for  it 
affirms  the  status  of  the  parties,  and  is  a  good  consideration  for  support- 
ing an  agreement  for  the  payment  of  a  separate  maintenance  to  the  wife ; 
80  is  a  covenant  by  a  third  person  to  pay  the  husband  an  annuity,  or  to 
indemnify  him  against  the  existing  debts  of  the  wife,  though  not  extend- 
ing to  future  debts  (6) ;  and  it  seems  now  to  be  established  that  a  cove- 
nant on  the  part  of  trustees  to  indemnify  the  husband  against  the  wife's 
debts  contracted  and  to  be  contracted  is  not  a  necessary  ingredient  in 
such  cases  (c).  The  waiving  of  her  conjugal  rights  wonld  also  appear 
to  be  a  sufficient  consideration  on  the  part  of  the  wife  (d).  An  agree- 
ment by  the  wife  to  waive  an  indictment  'against  the  husband  for  an 
assault,  is  not  against  public  policy,  and  does  not  vitiate  an  agreement 
entered  into  by  the  husband  to  provide  a  separate  maintenance  for  the 
wife,  and  it  would  seem  that  the  wife  may  obtain  a  specific  performance 
of  a  contract  entered  into  by  the  husband  founded  on  such  considera- 
tion (e). 

*It  is  unnecessary  to  show  any  consideration  at  all  where  the  r«53i-i 
husband  has  created  a  constituted  trust  for  his  wife,  for,  as  we  have  *-  ^ 
seen,  a  constituted  or  executed  trust  may  be  enforced  by  any  volunteer, 
and  if  the  husband  has  given  a  bond  or  other  legal  security,  the  wife  may 
compel  the  trustees  to  enforce  the  security  at  law(y), 

(a)  Vandergucht  v.  De  Blaqmertj  5  My.  &  named  to  indemnify  the  husband  against  the 
Cr.  242-3.  wife's  debt;  and  see    Westby   v.    Wat  by,  I 

(b)  Wilton  V.  WUson,  14  Sim.  pp.  419-20:  Conn.  &  L.  p.  547.  Mr.  Baron  Alderson,  in 
see,  also,  Sugd.  Law  of  Pr.  179-80 ;  that  is,  if  Garth  v.  Eamthaw,  3  Y.  &  Coll.  p.  584,  held 
instituted  bon&fide^  14  Sim.  420:  S.  C.,on  ap«  that  such  an  agreement  was  void  as  against 
peal  to  the  House  of  Lords,  xii.  Jur.  467,470 ;  public  policy,  and  that  it  was  ineffectual,  bein^ 
and  see  Ros  v.  Willoughbyy  10  Price,  2.  made  between  husband  and  wife ;  but  £/• 

(c)  Ibid, ;  and  see  the  note  to  Haworih  v.  vforthy  v.  Bird,  and  the  authorities  there  re- 
Botioek,  4  Yo.  &  Coll.  6.  ferred  to,  were  not  cited.     However,  in  Keir 

(rf)  See  Head  v.  Head,  3  Atk.  547,  551;  Y.Leeman,  Excheq.  Chamb.,  9  Q.B.Kep.  371, 

Frampton  v.  Frampton,  4  Beav.  287  ;  Chugh  a  compromise  of  an  indictment  for  riot  and 

V.  Lambert,  lU  Sim.  p.  178  ;  JoddreU  v.  Jod-  assault  was  held  to  be  an  illegal  consideration, 

rfnrfl,  9  Beav.  GO.  (/)  FUzer  v.  Fitztr,  2  Aik.  511 ;  Seagrave 

(«)  Elworihy  v.  Bird,  2  Sim.  &  St.  p.  373;  v.  Seagrave,  13  Ves.  439;   Yea  v.  Yea,  2  Rop. 

there  was  the  additional  consideration  that  Husband  and  Wife,  297  ;  and  see  Fletcher  v. 

the  iather  and  brother  of  the  wife  had  oove-  FUtchtr^  4  Hare,  78 ;  and  nipra^  p.  52. 
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In  the  late  case  of  Joddrell  v.  Joddrell  (Nov.  1845),  a  bill  was  filed  by 
Lady  Joddrell  to  carry  into  effect  a  deed  entered  into  between  herself, 
her  husband,  and  trustees,  under  the  following  circumstances:  In  1836, 
differences  having  arisen  between  Lady  Joddrell  and  her  husband,  a  suit 
was  instituted  by  her  for  a  divorce ;  on  that  occasion,  an  arrangement  was 
entered  into  whereby  Sir  R.  Joddrell  assigned  a  house  in  Portland-place, 
with  the  furniture,  to  the  trustees  in  trust  to  permit  Lady  Joddrell,  during 
the  joint  lives,  to  occupy  such  house,  &c.,  and  to  accommodate  and  provide 
for  the  children  therein ;  and  Sir  Richard  assigned  all  his  freehold  estates 
to  the  trustees  in  trust  to  pay  to  the  wife  4000i.  a  year,  of  which  300/.  was 
for  pin  money,  and  the  remaining  3700/.,  or  so  much  as  she  might  require, 
for  her  separate  use  ;  the  residue  of  the  rents  to  be  paid  to  Sir  Richard: 
out  of  the  3700/.,  Lady  Joddrell  was  to  keep  up  the  house  in  Portland- 
place,  for  the  benefit  of  herself  and  her  children,  which  establishmeat 
was  to  be  upon  such  a  scale  as  Lady  Joddrell  should  think  fit,  and  all 
expenses  she  might  incur  at  any  place  she  might  temporarily  go  to  oat 
of  London  ;  the  surplus,  if  any,  to  be  paid  to  Sir  Richard :  and  it  was 
provided  that,  so  long  as  Sir  Richard  should  be  desirous  to  reside  b 
Portland-place,  and  to  conform  to  the  spirit  and  intention  of  the  deed  of 
arrangement,  and  to  partake  of  the  benefit  of  the  establishinent  to  be 
kept  up  therein,  he  should  be  at  liberty  so  to  do.  Lord  Langdale  was 
of  opinion  that  this  arrangement  was  not  against  public  policy,  that  there 
was  a  sufficient  consideration,  and  that  it  was  sufficiently  definite ;  he 
therefore  overruled  a  demurrer  put  in  by  Sir  R.  Joddrell  to  a  bill  filed  by 
Lady  Joddrell,  founded  on  this  arrangement;  and  his  lordship  was  of 
opinion  that  the  contract  might  be  enforced  not  only  against  the  husband, 
but  against  the  wife  through  the  trustees  (a). 

A  wife  being  entitled  to  separate  estate,  an  agreement  for  separatioB 
was  entered  into  by  the  husband  and  wife ;  the  wife  by  deed,  in  con- 
sideration of  the  husband  releasing  his  marital  right  in  the  future  acquired 
r*^')21  P^P^^y  ^^  ^^^  wife,  charged  her  separate  estate  with  an  *anniiitj 
i-  -1  to  her  husband:  Sir  J.  Leach  held  that  the  deed  was  valid,  and 
might  be  enforced,  through  her  trustees,  against  the  separate  estate  of  the 
wife(i);  but  a  contract  in  a  separation  deed  cannot  affect  the  property 
of  the  wife  if  not  settled  to  her  separate  use,  or  reduced  into  possessioB 
during  the  coverture (c). 

The  court  will  not  directly  or  indirectly  enforce  a  separation  against 
the  parties  personally  (c2).  But  the  court  will  interfere  to  prevent  the 
doing  of  any  personal  acts  which,  if  done,  would  be  in  violation  of  an 
agreement  respecting  property  entered  into  on  the  separation  (e)  ;  it  is 

(a)  JoddrtU  v.  Joddrell,  9  Beav.  45.  rangement  as  to  property  not  being  distnfbed 

\h)  logon  V.  Birkelt,  1  My.  &  K.  225.  In  Green  ▼.  Green  (note  to  5  Hare,  4^X)),  the 

\c)\.ifU,al.  Stamper  V.  Barker ^f>}A»A,\f>l.  Vice  Chancellor  of  England  granted  an  in- 

(</)   WWces  V.  \V%Uct9,  2  Dick.  791 ;   Wor  junction  to  restrain,  in  effect,  the    hosbani 

raU  V.  Jacobs  3  Merlv.  268  \  Head  v.  Head^  3  from  continuing  in  possession  of  a  bouse  of 

Atk.  550;  v.  n^.  p.  529.  residence,  the  wife's  personal  estate.     It  bss 

(e)    In   Wilton  ▼.  Wilton  (tupra ;  see  xii.  been   observed   by  a   learned    writer  in  ibe 

Jar.  470),  an  injunction  was  granted  against  Jurist  (xii.  part  ii.  pp.  69}  70),  that  the  in- 

the  husband  to   restrain   a  personal  act ;  it  junction  was   something  like   a   divorce  « 

was  to  prevent  nn  unjust  use  being  made  of  nwnta  et  tkarOy  and  the  order  is  strongly  ob- 

tbe  wife^s  proceedings,  instituted  for  a  differ-  jected  to  on  principle  (p.  70) :  there  was 

eut  purpose,  with  a  view  to  the  agreed  ar-  violation  of  contract  in  that  case. 


Same  Rules  of  Practice  in  Stdis  as  to  Separate  Estate,         532 

only,  however,  in  respect  of  their  contracts  as  regards  property  that  the 
court  can  properly  exercise  jurisdiction ;  and  such  contracts,  as  we  have 
seen,  though  accessory  to  the  separation,  will  be  enforced  where  there  is 
a  consideration  (a). 

K  the  agreement  for  separation  be  for  the  lives  of  the  parties,  or  until 
both  agree  to  live  together  again,  the  husband  cannot,  so  far  as  regards 
any  permanent  provision  which  he  has  secured  to  his  wife,  put  an  end 
to  the  arrangement  without  his  wife's  consent  (fr) ;  indeed,  to  hold  that 
be  could  do  so  would  be  equivalent  to  saying  that  such  a  contract  was 
Dot  binding;  but  a  bond  fide  ofier  on  the  part  of  the  husband  to  take  back 
bis  wife,  there  being  no  substantial  reason  to  prevent  her  returning  to  him, 
will,  it  seems,  release  him  from  his  liability  where  the  agreement  con- 
templates a  temporary  separation  only(c). 

It  is  clear,  notwithstanding  what  may  be  found  in  some  of  the  Reports, 
that  Reconciliation  puts  an  end  to  a  deed  of  separation :  this  rests  upon 
public  policy,  as  it  must  not  be  permitted  to  parties  to  make  agreements 
for  themselves  to  hold  good  whenever  they  choose  to  live  separate  (e;^). 

*0n  the  subject  of  Equitable  jointures  and  jointures  settled  rtKooi 
upon  infants,  and  of  the  relief  granted  to  jointresses  in  Equity,  *■  ^ 
I  beg  leave  to  refer  to  Mr*  Bright's  work,  chapter  xz.  sees,  ii.,  iii.,  vi. 

Generally,  the  husband  must  be  a  party  to  all  suits  brought  against 
the  wife  in  respect  of  her  separate  property  ;  but,  if  her  husband  be  out 
of  the  jurisdiction,  she  may  be  sued  alone  to  make  good  her  engage- 
ments in  respect  of  her  separate  property  (e).  As  already  observed, 
no  personal  decree  can  be  made  against  her,  the  court  can  only  affect 
ber  estate  in  the  hands  of  her  trustees  ;  therefore,  in  all  cases  where  the 
separate  estate  of  a  feme  covert  is  sought  to  be  charged,  the  trustees 
must  also  be  made  parties  (/) ;  where  her  trustees  are  not  made  parties 
to  a  bill,  and  no  particular  fund  is  sought  to  be  charged,  but  only  a 
personal  decree  against  her,  the  bill  is  demurrable,  and  cannot  be  sus- 
tained (g) :  a  writ  of  ne  exeat  regno  may  issue  against  the  wife  when 
sued  in  respect  of  her  separate  estate,  though  not  when  sued  as  admin- 
istratrix, she  having  no  separate  property  (A). 

The  husband  must  not  join  in  a  suit  to  obtain  property  given  for  the 
separate  use  of  the  wife,  such  a  suit  will  be  taken  to  be  the  husband's 
suit,  and  he  cannot  obtain  it  in  such  a  suit(t).  A  bill  was  filed  by  the  hus- 
band and  wife  in  right  of  the  wife  to  recover  some  property  to  which 

(a)  See  WorraU  y.  Jaa)b,uln  mtp. ;  and  see  Dow.  k  Cl.  p.  519  ;  and  see  Sugd.  Law  of 

Baieman  y.  CoimUu  of  Som,  1  ]>ow.  p.  239 ;  Prop.  178-9. 

laoob's  note  to  Rop.  Husband  and  Wife,  276;         (e)    Nortm  v.  TurviB,  2  P.  W.  144;  Bell 

tt  V.  ibid,  288;  and  Sugd.  Law  of  P.  179.  ▼.  Hyde,  Prec.  Ch.  328;    Duboit  ▼.  HoU,  2 


(b^    See  2  Rop^  Husband  and  Wife,  314.        Vera.  613. 


Bead  ▼.  Head,  3  Atk.    547;  2  Rop.        (/)  See  1  Fonbl.  109-112;  jSyldt  v.  Jeh" 

Husband  and  Wife,  314.  t(m,  1  My.  &  Cr.  Ill ;  Franaa  v.  WgzeU^  1 

(d)  Lord  Eldoo,  Lord  St.  John  y.  Lady  8t,  Mad.  268. 
Tohn,  liyes.p.537;  Bateman  v.CownUnof        (g)  Francier.  WigteU,  lMad.262;  Jyldi 

Rtef,  1  Dow.  p.  245;  Fletcher  r.  Fletcher,  2  y.  Jskton,  1  My.  &  Cr.  111. 
^x,  99 ;  Jee  v.  Thurlow,  2  Barn.  &  Cr.  547 ;         (A)  Moore  y.  Meynell,  2   Vernon,  p.  614, 

Sngier  v.  jingier,  Prea  Ch.  499 ;  Scholey  v.  Raithby's  note ;  Pannell  y.  Taylor,  Turn.  R. 

9oodmany  8  Moore,  350;  1  Car.  &  P.  p.  36.  101;  Clancy,  361-2. 

Is  to  what  may  be  the  effect  of  an  accidental        (t)  Simon$  y.  Hortoood,  1  Keen,  9 ;    Wake 

emporary  cohabitation,  see  WUmm  v.  Muehettf  y.  Parker,  2  Keen,  59 ;  Ounlen  y.  Campbell,  8 

t  &  Ik  Ad.  p.  743 ;  Weatfmaik  y.  WeaUneath,  I  Sim.  551. 
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the  wife  was  entitled,  making  no  mention  of  any  settlement ;  the  hus- 
band then  became  bankrupt  and  the  wife  filed  a  supplemental  bill, 
stating  that  the  property  had  been  settled  for  her  separate  use  by  a  set- 
tlement made  on  the  marriage.  Lord  Langdale,  Master  of  the  Rolls, 
after  remarking  that  this  case  furnished  an  instance  of  the  advantage  of 
not  allowing  the  husband  and  wife  to  sue  together  for  claims  made  in 
her  right,  as  it  constantly  gives  rise  to  difficulties  and  embarrassments, 
held  that  the  wife  would  not  be  entitled  to  any  benefit  of  the  original 
suit  unless  her  next  friend  should  make  himself  answerable  for  the  costs 
which  had  been  incurred  in  the  original  suit;  and  in  case  any  increased 
costs  should  have  been  occasioned  by  reason  of  the  omission  to  state  the 
r*5^d1  s^^^I^™^^^  ^^  ^^^  original  bill,  his  lordship  *held  that  the  next 
^  ^  friend  ought  to  pay  them :  on  those  terms,  his  lordship  n^ade  a 
decree  in  the  supplemental  suit  (a). 

The  wife  must  answer  a  bill  brought  against  her  by  her  husband  in 
respect  of  her  separate  estate  (6). 

Where  the  court  gives  effect  to  the  absolute  power  of  a  feme  covert 
over  her  separate  property,  no  examination  in  court  is  deemed  neces- 
sary, as  it  is  where  she  is  parting  with  an  equity  {c).  The  wife  cannot 
by  examination  in  court  exercise  any  greater  or  other  power  over  her 
settled  property  than  is  reserved  to  her  by  the  settlement  {d) :  the  con- 
trary doctrine,  in  M^Cormic  v.  BiUler{e)^  has  been  overruled  (/).  In 
those  cases  where  an  examination  in  court  of  the  wife  is  necessary,  the 
property  does  not  pass  by  force  of  the  examination  or  the  interventioD 
of  the  court,  but  the  equity,  by  the  consent  of  the  wife,  being  put  out 
of  the  way,  the  court  makes  its  decree  upon  the  right  of  the  husband, 
which  is  only  qualified  by  the  equity  so  disposed  of  (^).  Whilst  it  was 
in  doubt  whether  an  assignment  for  valuable  consideration  would  not 
bind  the  wife  surviving,  her  consent  was,  in  some  instances,  taken  to 
the  application  of  the  proceeds  arising  from  the  sale  of  her  reversionary 
interest  in  stock  (h) ;  but,  as  before  noticed,  it  is  now  settled  that  such 
a  sale  is  not  binding  on  the  wife,  and  that  her  consent  cannot  be  taken 
to  any  disposition  of  her  reversionary  interests. 

(a)  Howard  v.  Prima,  10  Bear.  296.    See,  (/)  So  stated  in  Sptrhng  v.  iZ^dhfj^  S 

also,  on  Uie  subject  of  proceedings  by  and  Ves.   1 74,  and   in   Bidtardi  t.  CAom^ov,  10 

against  the  wife  in  her  separate  character,  Yes.  583. 

Dnniers  Ch.  Pr.  by  Head  lam,  int.  al  pp.  95-  {g)  See  Rithardi  v.  Chambtrt^  10  Yes.5S7, 

98,  119-122,  161,  170,  813.  mpra, 

(6)  Brookt  V.  Bnokt,  Prec.  Ch.  24.  {h)  See   WooOandi  v.  Crowdkcr,   12  Yes. 

(c)  See  StvrgU  v.  Coqi,  13  Yes.  192 ;  Frattr  177-8.  There  Sir  W.  Grant,  Ibl&owing  the 
▼.  BaiUiey  1  Bro.  C.  C.  518 ;  as  to  the  cases  precedents  cited  to  him,  but  against  his  own 
where  the  wife's  consent  ought  to  be  taken,  opinion,  took  the  consent  of  a  married 
and  where  not,  see  Rkhardg  v.  Chamben,  10  woman  de  bene  esse  to  the  application  of  the 
Yes.  p.  580 ;  and  Box  v.  Box,  1  Drury,  42 ;  proceeds  of  the  sale  of  a  sum  of  stocky  in 
j^pro,  p.  476.  which  she  had  a  reversionary  interest;  and 

(d)  Bichardt  v.  Chamben,  10  Yes.  583.  see  Doeweil  y.  Eark,  12  Yq8«  473  j  add.  noia^ 

(e)  Cited  in  S^hng  ▼.  BochefrH,  8  Yes.    No.  3, 
170|  and  sinoe  reported  1  Cox,  308. 
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ADDITIONAL  NOTE,  No.  I.— P.  476. 

Power  of  Husband  to  sue  alone  on  his  Wtfe^s  BiU  of  Exchange  or  Koie. 

Smith  V.  Marsack. 

A  bill  was  drawn  by  one  Oath.  Warner  payable  to  her  order,  and  accepted  by 
one  Marsack,  the  defendant,  and  endorsed  by  C.  Warner  to  the  plaintiff.  C.  War- 
ner before  and  at  the  time  of  the  indorsement  was  a  married  woman,  wife  of  E. 
Warner,  *and  he  had  not  sanctioned  the  iDdorsement;  the  question  was  r^eoe-i 
whether  in  an  action  on  a  bill  of  exchange  by  the  indorsee  against  the  ac-  '-  ^ 
ceptor  it  is  an  answer  that  the  drawer  had  no  capacity  to  indorse  hj  reason  of  her 
bemg  a  married  woman  at  the  time  of  the  drawing  and  the  indorsing  of  the  bill. 
The  court  was  of  opinion  that  it  was  not,  because  a  person  cannot  dispute  the  power 
of  another  to  indorse  an  instrument  when  he  asserts  by  the  instrument  that  the 
other  has  such  power:  '*  But,''  said  Mr.  Justice  Maule,  in  delivering  the  judgment, 
''we  do  not  mean  at  all  to  impugn  the  proposition  that,  if  a  bill  or  note  is  made 
payable  to  a  married  woman,  the  property  in  it  will  pass  by  the  indorsement  of  the 
nusband  or  he  may  sue  on  it  either  joining  his  wife  as  a  party  to  the  action  or  in 
his  own  name  at  ms  option,  and  consequently  it  cannot  be  denied  that  the  defend- 
ant may  possibly  be  compelled  to  pay  the  bill  in  question  twice ;  but  that  was  a 
consequence  following  from  his  own  act  of  accrediting  the  capacity  of  a  married 
woman  to  indorse,  by  his  acceptance  of  the  bill  payable  to  her  order ;"  Smith  y . 
Marsack,  xii.  Jur.  p.  1050,  Com.  PI.  A  promissory  note  given  to  the  wife  for 
money  advanced  by  her  during  the  coverture  equally  survives  to  the  wife  if  not 
reduced  into  possession,  Gaters  v.  Madetey,  6  Mees.  &  W.  425. 


ADDITIONAL  NOTE,  No.  ILSupra,  p.  485. 

Course  of  Practice  where  Husband  applies  to  the  Court  to  obtain  Principal  Money  or 

Interest  to  which  he  is  entitled  in  right  of  his  Wife. 

"Where  the  husband  applies  for  payment  of  money,  either  principal  or  interest, 
to  which  he  is  entitled  in  right  of  his  wife,  the  first  questions  are  whether  the 
money  for  which  he  asks  is  subject  to  any  settlement  already  made,  and,  if  not, 
whether  the  wife  consents  to  the  payment  desired  being  made  to  her  husband ;  if 
she  does  not,  the  next  question  is,  what  settlement  should  be  made ;  and  if  neces- 
sary it  is  referred  to  the  Master  to  inquire  into  the  subject.  Except  under  special 
circumstances,  she  has  not  been  held  entitled  to  have  the  whole  of  the  capital  fund 
settled  upon  herself  and  her  children,  or  to  have  the  whole  of  her  income  secured 
to  be  paid  to  herself  alone,  wholly  excluding  her  husband ;  and  there  may  be  cases 
in  which,  under  the  circumstances,  she  may  not  be  entitled  to  have  any  settlement 
made  out  of  the  particular  fund  in  question.  The  amount  or  proportion  of  the 
sum  to  be  settled  or  secured  is  not  subject  to  any  fixed  rule,  although  it  seems  not 
unusual  to  agree  to  a  certain  proportion."  Lord  Langdale,  Wilkinson  v.  Charles- 
worth,  10  Beav.  326.  As  to  the  affidavit  and  other  requisites,  in  order  to  ascertain 
whether  the  fund  has  been  the  subject  of  any  prior  settlement,  and  other  points  of 
practice  relating  to  this  subject,  see  1  Bright,  Husband  and  Wife,  90,  and  the  cases 
there  referred  to. 


ADDITIONAL  NOTE,  No.  III.— ^Mpra,  p.  487  and  p.  534. 

Case  of  Doswell  v.  Earle. 

In  Doswdl  y.  Earle  (12  Yes.  473),  the  testator  ga/oe  a  legacy  of  250Z.  to  his 
daughter  Jenny,  a  married  woman ;  he  then  directed  that  it  should  be  retained  by 
the  executors  and  invested,  and  the  interest  paid  to  the  testator's  wife  for  life ;  he 
made  the  same  ^direction  as  to  2502.  given  to  another  daughter ;  and  on  r^eogi 
the  death  of  the  wife  he  gave  the  two  sums  of  2502.  equally  between  the  ^        -^ 
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daughters,  which,  it  is  to  be  observed,  was  surplusage,  as  he  had  before  giren  the 
legacies  to  them :  the  executors,  with  the  consent  of  the  tenant  for  life,  paid  the 
250/.  to  Jenny's  husband.  Sir  William  Grant  held  that  this  was  a  reduction  into 
possession,  llere  it  will  be  observed  that  there  was  a  gift  of  the  legacy  to  the 
daughter;  it  was  not  a  gift  to  or  in  trust  for  the  wife  and  on  her  death  to  the 
daughter;  she  had  a  present  interest,  with  a  postponement  of  enjoyment,  for  a 
particular  purpose ;  so  that  this  case  might  possibly  be  supported  without  interfer- 
ing with  tne  decision  in  Whittle  v.  Henning  (but  see  Box  y.  Box^  2  Conn.  &  L. 
610).  This  case,  however,  may  now  perhaps  be  considered  as  overruled:  and 
Brandon  v.  Woodthorpe,  10  Beav.  464. 


ADDITIONAL  NOTE,  No.  IV.— V.  9upra,  pp.  496,  497. 

Limitations  of  Personal  Estate  in  Default  of  Appointment  to  "  Executors  and  Admin- 
istrators," "  Personal  Representatives^'*  and  the  like — and  of  the  Constrtu^icn  of 
those  Words  generally;  Palin  v.  Hills,  1  My.  do  K,;  Booth  v.  Vicars,  1  CoU, 

In  the  late  case  of  Uollotcuy  v.  Clarkson,  the  testator  had  bequeathed  legacies  to 
females,  some  of  whom  were  married  and  some  single,  for  their  separate  uae  for 
their  respective  lives,  and  after  their  death  to  such  persons  as  they  should  respect- 
ively appoint,  and  in  default  of  appointment  to  their  respective  executors,  adminis- 
trators, and  assigns ;  it  was  held  that  all  of  them,  married  and  unmarried,  wen 
entitled  on  petition  (which  was  considered  as  equivalent  to  an  appointment)  to  have 
their  legacies  paid  to  them.    In  giving  judgment,  the  Vice-Chancellor  Wigram  said, 
**  The  disputed  cases  have  generally  arisen  out  of  bec^uests  to  *  representataves,' 
'  legal  representatives,'  '  personal  representatives,'  and  similar  words,  and  not  upoa 
the  woros  'executors,  aaministrators,  and  assigns,'  which  occur  in  the  present 
case.     In  Bulmer  v.  Jay  ( 1 ),  and  in  some  other  cases,  however,  a  question  has  arisen 
upon  the  effect  of  the  words  *  executors  and  administrators.'    If  I  were  compelled 
to  give  an  opinion  upon  this  part  of  the  case,  I  should  say,  that  the  conclusion  to 
be  drawn  from  the  modem,  not  unsupported  by  some  of  the  earlier  cases,  is  this— 
that,  under  a  gift  simply  to  '  representatives,'  '  legal  representatives^'   '  personil 
representatives  (2),  and  to  *  executors  and  administrators,'  the  hand  to  receive  the 
money  is  that  of  tne  person  constituted  representative  by  the  Ecclesiastical  Court; 
but  that  such  person  will,  in  the  absence  of  a  clear  intention  to  the  contrary,  take 
the  property  as  part  of  the  estate  of  the  person  whose  representative  he  is,  and 
not  beneficially :"  citing  Evans  y,  Charles  (3),  Ripley  v,  Waterworth  (4),  Wellman 
v.  Bowring  (5),  Pricey,  Strange  (6),  Palin  v.  UUls  (7),  Hames  v.  Mames  (8),  GraffUy 
y.  Humpage(9),  and  Daniel  \.  Dudley  (10),    "In  the  last  case,"  continued  hu 
r*5371  ^^°^^>  "  Lord  Cottenham  strongly  expressed  ^his  disapprobation  of  Btdmer 
^        -I  v.  Jay  (11).  However,  the  decisions  upon  these  cases  have  been  by  no  means 
uniform.     It  has  sometimes  been  decided  that  the  persons  intended  were  the  re- 
presentatives constituted  by  the  Ecclesiastical  Court;  sometimes,  that  next  of  kin 
were  intended ;  sometimes,  that  the  representatives  constituted  by  the  Ecclesiastical 
Court  took  beneficially ;  and  sometimes  that  they  took  as  representatives,  and  con- 
sequently as  trustees  for  the  estate  of  the  party  whose  representatives  they  were. 
It  will  be  sufficient  to  refer  to  the  cases  generally  as  they  are  collected  in  Saher- 
ton  v.  Ske€ls(12)t  and  in  Graffley  v.  Humpage,    In  considering  the  cases  as  they 
bear  only  upon  the  construction  of  the  words  (as  words  of  description),  and  upon 


(1)  4  Sim.  48;  &  C.  3  My.  &  K.  197.  (5)  1  Sim.  &St.  24;  2  Russ.  374;  3 

(2)  If  the  intention  of  the  »eulement  ap-  328,  5.  C. 

pears  to  have  been  to  exclude  the  husband,         (6)  6  Mad.  159, /mt  Sir  J.  Leach.      ' 
he  will  not  be  permitted  to  take  under  the         (7)   1  Myl.  &  K.  470. 
term   **  personal  representative ;"   Bcaity  v..        (8)  2  Keen,  646. 
Wright,  18  Ves.  56  ;  affirmed,  1  Swanst.  39:         (9)   1  Beav.  46. 

**  personal  representative"  has  not  necessarily         (10)  1  Phillips,  1  ;  S.  C.  11  Sim.  163. 
the  same  meaning  as  **  legal  representati  ve ;"         (11)  In  that  case, "  executors  and  adminis* 

Lord  Langdale,  £t/ficr  y.  Lneh^  10  Beav.  368.  trators"  were  oonstrued  to  mean  **  next  d. 

(3)  I  Anst.  128,  per  Eyre,  Chief  Baron.  kin." 

(4)  7  Ves.  425.  (12)  1  Rues.  &  My.  587. 
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tiie  question  of  the  interest  which  the  legatee  takes,  it  will  be  foand  conyenient  to 
distinguish  the  cases  in  which  a  legacy  has  been  given  to  an  individual,  and  in  case 
of  his  pre-deceasing  the  testator  his  representatives  have  been  substituted  for  him, 
(as  in  Bridge  v.  Abbot  (1),  Evans  v.  Charles,  Palin  v.  HUls  (2),)  from  the  cases  of  direct 
limitations  to  the  representatives  of  an  individual  named  not  by  way  of  substitu- 
tion.   In  the  former  cases,  the  courts  appear  to  have  treated  the  representatives  as 
qwui  purchasers,  and  have  thereby  excluded  all  argument  upon  the  words  as  words 
of  limitation/'    Then,  as  applicable  to  the  particular  case  before  him,  his  honor 
said,  *'  In  deciding  this  question,  the  court  must  lay  wholly  out  of  consideration 
the  circumstance  that  a  life  estate  is  given,  in  the  first  instance,  to  the  party  to 
wliose  representative  the  corpus  is  afterwards  given.    There  is  no  analogy  between 
real  and  personal  estate  in  this  particular;  but  still,  assuming  that  the  executor  or 
administrator  is  to  take,  and  that  he  takes  as  executor  or  administrator  and  as 
trustee  only,  it  would  seem  to  follow  that  the  party  whose  estate  is  represented 
mast  have  a  disposing  power   over  this  as  over  other   parts  of  his  estate, 
notwithstanding  tiie  peculiar  manner  in  which  it  becomes  part  of  his  estate ; 
and  the  language  of  Sir  William  Grant  in  Anderson  v.  Dawson  (3),  and  of  Lord 
Langdale,  in  Grafftey  v.  Humpage,  with  other  dicta  to  be  met  with,  tend  obviously 
to  support  the  principle;  although  there  are  some  reported  cases  of  an  oppo- 
site tendency,  such  as  Horseman  v.  Abbey  {^)y  Wilson  v.  Mount  {b\  and  Sanders 
V.  Franks  (^).    I  feel  more  difficulty  with  regard  to  the  general  power  of  the 
legatees  who  are  married  women.    In  the  case  of  real  estate,  the  estate  for  life  of 
A.,  preceding  mesne  limitations,  and  followed  by  a  remainder  to  the  heirs  of  A., 
amounts  to  a  fee ;  but  the  principle  does  not  extend  to  give  by  analogy  an  absolute 
interest  in  personal  estate  to  a  married  woman  on  a  limitation  to  her  for  life,  with 
remainder  to  her  executors,  administrators,  and  assigns.    The  mere  fact  of  taking 
a  life  estate  in  personal  property  has  not  the  effect  of  enlarging  the  operation  oi 
the  gift  in  remainder  to  the  same  person.    The  married  legatees  may  of  course 
exercise  the  particular  power  which  the  will  gives  them :  whether  they  can  during 
^eir  coverture  in  any  other  manner  dispose  of  their  shares  in  the  fund,  is  a  ques- 
ion  (7)  which  the  authorities  induce  me  to  abstain  from  deciding  until  it  is  regu- 
arlyboforeme(8)." 

It  mav  be  useful  here  to  notice  the  case  of  Palin  v.  HiUs,  1  My.  &  K.  470,  more 
especially  as  the  decision  of  Lord  Brougham,  reversing  that  of  Sir  J.  Leach,  has 


legacy  given  to  the  legatee  so  dying  in  my  life- 
ime  shall  go  and  be  paid  to  his  executors  or  administrators."  One  of  the  legatees 
ied  in  the  lifetime  of  the  testator,  having  by  will  appointed  an  executor  and  a 
Bsiduary  legatee.  The  question  was  whether  the  executor  of  the  legatee  should 
ike  beneficially,  or  in  trust  for  the  residuary  legatee,  or  for  the  next  of  kin;  the 
'g<^y>  it  will  be  observed,  did  not  exist  at  the  time  of  the  death  of  the  second 
dstator.  Sir  J.  Leach,  apparently  not  much  regarding  the  authorities,  but  reason- 
\g  on  the  presumed  intention,  and  assuming  that  the  original  testator's  objects  of 
ounty  might  be  united  to  those  of  his  Intended  leeatee  in  case  he  should  make  a 
ill,  held  that  the  residuary  legatee  was  entitled,  thus  in  effect  enabling  a  person 
)ecifically  to  dispose  of  property  by  will,  to  or  in  which  the  testator  at  his  death 
ftd  no  title  or  interest  whatever  (see  1  My.  &  K.  474-5).  On  the  appeal  before 
ord  Brougham,  the  contest  was  between  the  next  of  kin  and  residuary  legatee  of 
te  second  testator,  for  it  was  agreed  that  the  executors  could  not  take  beneficially, 
ord  Brougham,  principally  on  the  authority  of  Bridge  v.  Abbot,  3  Bro.  224,  which 
as  a  gift  of  a  residue  to  certain  persons  named,  and  in  the  event  of  any  one 
ring  in  the  lifetime  of  the  testator,  his  share  was  to  go  to  his  **  legal  persont^ 
presentatives,"  reversed  Sir  J.  Leach's  decree  (see  1  My.  &  K.  482}.  Lord 
roaghazn  admitted  that  it  is  just  possible  that  a  person  may  be  enabled  to  pass 
operty  which  never  by  possibility  can  vest  in  himself  (t6.  p.  486),  but  only 
liere  me  words  of  the  original  testator  are  explict  to  that  effect ;  but  in  the  case 


i 


1)3  Bro.  C.  C.  224.  (7)  See  2  Rop.  Husband  and  Wife,  by  Ja- 

2)   1  My.  &  K.470.  cob,  p.  213;  ibid.  vol.  i.  p.  264  j  and  Fredi- 

(3)   15  Ves.  532.  rick  v.  Harttoell  (1  Cox,  193),  there  cited. 

^4)   1  Jac.  &  W.  381.  (8)  Sir  J.  Wigram,  Vice-Cbancellor,  Hot- 

(5)  2  Sim.  &  St  493*  loway  v.  Clarkton,  2  Hare,  523-6;  and  see 

[6)  2  Mad.  147.  SmUh  v.  Pakner^  xiii.  Jur.  95. 
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before  him  that  was  not  done,  and  his  lordship  held  that  the  next  of  kin  were 
clearly  entitled.  This  case  and  the  case  of  Bridge  v.  Abbot  do  not  in  any  waj 
interfere  with  the  general  rule  as  established  by  the  declared  opinion  of  Lord 
Eldon  in  RipUy  y.  Waienoorih^  7  Ves.  438 »  and  by  Daniel  y.  Dudley,  1  Phillips  1, 
namely,  that  executors  take  in  their  representative  character,  and  Uiat  the  funds 
they  so  take  are  to  be  applied  and  administered  in  the  same  manner  a»  any  oikv 
as9eU  that  come  to  them  in  that  character ;  they  only  qualify  the  role  to  this 
extent,  that,  in  order  that  the  proyisions  in  the  will  as  regards  legatees  or  the  claims 
of  creditors  may  attach,  the  property  sought  to  be  administered  mast  exist  at  the 
death  of  the  testator  or  intestate :  a  legacy  given  to  the  executors  of  an  intended 
legatee  in  case  of  his  death  before  the  donor  of  the  legacy,  is  not  property  at  the 
death  of  the  donee,  it  has  no  existence  at  all,  and  cannot  therefore  be  affected  by 
the  will  of  the  donee,  or  attached  by  his  creditors  as  any  part  of  his  property:  see 
the  Vice-chancellor  Wigram's  judgment,  Morris  y.  Howes,  4  Hare,  60o-7,  This 
subject  has  been  considered,  not  exactly  in  the  same  view,  by  Mr.  Jarman  on  WiUs, 
ii.  41,  et  seq.  and  Mr.  Roper  on  Legacies,  by  White,  vol.  i.  p.  134,  et  seq. 

In  the  Case  of  Booth  y.  Vicars  (1),  the  Vice-Chancellor  Knight  Bruce  had  to 
interpret  the  words  "  next  legal  representatives,"  in  reference  to  a  similar  gift 
That  learned  judge,  afler  observing  that  the  word  "next"  had  no  connection  with 
executors  and  administrators,  and  that,  from  other  considerations  in  that  will,  the 
executors  must  be  excluded,  said,  "  It  follows,  if  this  conclusion  be  right,  that  the 
words  *  next  legal  personal  representative'  must  in  this  will  import  in  some  form 
consanguinity ;  the  next  question  is  in  what  form  ?  Now  the  words  here  are  not 
'  next  of  kin,'  there  is  no  word  strictly  importing  kindred :  if  the  words  had  bee& 
'  next  of  kin,'  or  *  nearest,'  or  'next  in  relationship,'  it  is  possible  that  I  might  have 
r*5391  ^PP^^^  ^^®  ^^^^  adopted  by  the  Lords  Commissioners  *in  Ebnsley  y.  Tbicii^, 
^  -'  and  have  held  that  the  representatives  of  whom  the  statute  speaks  were 
excluded ;  but  that  is  not  so,  the  words  'legal  representatives'  are  the  yery  words 
which,  in  the  Statute  of  Distributions,  are  used  to  designate  persons  who,  being  of 
kindred  to  the  deceased,  come  in  as  representatives  of  some  one  else.  As  to  this 
part  of  the  case,  I  need  do  no  more  than  refer  to  the  language  of  the  Master  of  the 
Ilolls  in  Rowland  v.  Gorsuch,  2  Cox,  187,  and  to  the  expressions  so  recently  used 
by  Lord  Langdale  in  Gotten  v.  Gotten,  2  Beav.  70,  where  he  says,  'when  it  Is  said 
that  the  expression  '  legal  representatives'  means  next  of  kin,  it  is  not  that  such  is 
the  force  of  the  words  themselves,  but  because  the  words  are  held  to  indicate  the 
persons  who  upon  the  construction  of  the  will  are  beneficially  entitled  in  the  plaee 
of  the  person  to  whom  the  gift  was  first  made  and  who  in  that  senae  l^:aUy 
represent  such  persons.  I  must  therefore  refer  to  the  Statute  of  Distributions, 
which  points  out  those  who  are  entitled  to  claim  as  the  legal  representatives  in 
that  particular  sense  of  the  words.'  I  arii  also  of  opinion  upon  tnis  will  that  the 
words  '  next  legal  representatives'  mean  the  persons  who  by  force  of  law  in  ri^t 
of  consanguinity  would  take  the  personal  estate  of  those  persons  beneficialiv. 
The  next  question  is  whether  they  are  to  te^eper  stirpes  or  per  capita:  my  opiniiHi 
is  that  thej  take  per  stirpes,  the  word,  representatives,  itself  almost  forces  that 
interpretation ;  and  when  you  consider  that,  if  one  of  the  two  persons  mentioned 
in  the  will  had  survived  the  tenant  for  life,  only  a  moiety  would  have  gone  under 
the  clause  of  substitution,  that  construction  seems  to  be  rendered  absolutely 
necessary."  Where  stock  was  settled  in  trust  for  the  husband  for  life,  and  if  1m 
should  survive  his  wife  in  trust  for  his  executors,  &c.,  for  his  and  their  use  and 
benefit,  but  in  case  the  wife  should  survive  in  trust  for  her  for  life  and  after  her 
death  for  the  executors  or  administrators  of  the  husband /or  his  and  their  own  use 
and  beneJU,  it  was  held  that  the  wife,  who  had  taken  out  letters  of  administralioB 
to  the  husband,  did  not  thereby  become  entitled  to  the  corpus  of  the  stock  bene* 
ficially  (2). 

As  to  the  question,  what  form  of  words  will  or  will  not  enable  the  executors  to 
take  beneficially,  see,  in  addition,  Bxdmer  y.  Jay,  3  My.  &  K.  200  ;  Hames  y.  Hctmes, 
2  Keen,  650,  651 :  as  to  where  "  personal  representatives"  or  "  legal  representa- 
tives" are  or  are  not  to  be  construed  as  meaning  next  of  kin,  see,  in  addition, 
Baines  y.  Ottey,  1  My.  &  K.  469,  and  Robinson  v.  Smith,  6  Sim.  48 ;  WaUer  r. 
Makin,  ibid,  151.  Lord  Alvanley,  in  HoUoway  y.  HoUoway,  5  Yes.  402,  laid  down 
that  these  words,  "  personal  representatives,"  must  have  dieir  legal  meaning,  that 

(1)  1  ColL  6.  .  (2)  ManhaU  v.  CoUsU,  1  Y.  &  CoU.  232. 
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ifl,  executors  or  administrators,  unless  clearly  intended  to  have  a  different  meaning. 
On  the  question  upon  an  ultimate  limitation  to  the  next  of  kin,  as  to  whether  the 
next  of  kin  at  the  testator's  death  are  to  take,  or  those  at  the  time  when  such  ulti- 
mate limitation  is  to  take  effect,  see  Seifferth  v.  Badham,  9  Beav.  370;  where  Lord 
LaD^dale  has  examined  the  authorities,  and  stated  the  general  principles  to  be 
applied  in  such  cases,  p.  374,  et  seq. 


ADDITIONAL  NOTE,  No.  Y.-^Supra,  pp.  515,  516. 

What  tnU  amount  to  a  Charge  on  a  Married  Woman^s  Separate  Prcmerty. — Judgment 
of  Lord  Zangdale  in  Tullett  v,  Armstrong,  4  Beav,  323-4. 

"  It  is  perfectly  clear  that,  when  a  married  woman  has  property  settled  to  her 
separate  *use,  she  may  bind  that  property  without  distinctly  stating  that  r*RAr\i 
she  intends  to  do  so.  She  may  enter  into  a  bond  (1),  bill  (2),  promissory  ^  ^ 
note  (3),  or  other  obligation  (4),  which,  considering  her  state  as  a  married  woman, 
eooJd  only  be  satisfied  by  means  of  her  separate  estate ;  and,  therefore,  the  in- 
ference is  conclusive,  that  there  was  an  intention,  and  a  clear  one  on  her  part,  that 
her  separate  estate,  which  would  be  the  only  means  of  satisfying  the  obligation 
into  wnich  she  entered,  should  be  bound.  Again,  I  apprehend  it  to  be  clear  that 
where  a  married  woman  having  separate  estote,  but  not  knowing  perfectly  the 
nature  of  her  interest,  executes  an  instrument  by  which  she  plainly  shows  an  in- 
tention to  bind  the  interest  which  belongs  to  her,  then,  though  she  may  make  a 
mistake  as  to  the  extent  of  the  estate  vested  in  her,  the  law  will  say  that  such 
estate  as  she  may  have  shall  be  bound  by  her  own  act.  But  in  a  case  where  she 
enters  into  no  bond,  contract,  covenant,  or  obligation,  and  in  no  way  contracts  to 
do  any  act  on  her  part, — ^where  the  instrument  which  she  executes  does  not  pur- 
port to  bind  or  to  pass  anything  whatever  that  belongs  to  her,  and  where  it  must 
consequently  be  left  to  mere  inierence  whether  she  intended  to  affect  her  estate  in 
any  manner  or  way  whatever,  the  case  is  entirely  different,  either  from  the  case 
trhere  she  executes  a  bond,  promissory  note,  or  other  insl^ment,  or  where  she 
Bnters  into  a  covenant  or  obligation  by  which  she,  being  a  married  woman,  can  be 
considered  as  binding  her  separate  estate.''  In  Crosby  v.  Churchy  3  Beavan,  489, 
Lord  Langdale  made  use  of  similar  expressions. 


ADDITIONAL  NOTE,  No.  VI.—  %wa,  p.  532. 

Bond  to  remain  in  force  in  the  event  of  BeconcUiation. 

A  bond  was  given  by  the  defendant  John  Mushett,  to  F.  Wilson,  conditioned  for 
layment  of  an  annuity  by  the  defendant  to  Jane  his  wife,  for  her  life,  unless  she 
hould  at  any  time  molest  him  on  account  of  her  debts  or  for  not  cohabiting  vnth 
im.  On  the  same  day  a  deed  was  made  between  the  husband,  the  wife,  and  the 
rustee,  reciting  that  the  husband  and  wife  had  agreed  to  separate  for  their  lives ; 
ad  that  the  husband  had  agreed  to  assign  certain  property  to  the  trustee  for  the 
enefit  of  the  wife,  and  to  secure  her  an  annuity  as  he  had  done  by  the  bond, 
he  husband  then  assigned  the  property  according  to  the  agreement.  The  wife 
>venanted  to  maintain  herself  unless  she  and  her  husband  should  thereafter 
lutaally  agree  to  live  together  again ;  but  it  was  provided  that,  in  case  the  husband 

(1)  J&ibm  V.  Tenant^  1  B.  C.  C.  p.  16  ;  It  is  to  be  observed  that  Alimony  differs  ma- 
kUuy  V.  Thomatf  15  Ve<.  596.  terially  from  property  enjoyed  for  the  separate 

(2)  Coppin  V.  Graift  1  Y.  &  C  C.  C.  205.  use  of  a  married  woman ;  the  ooort  does  not 

(3)  BtUfynn  v.  C^orJEpe,  17  Yes.  365 ;  Field  exercise  any  jurisdiction  as  regards  alimony, 
&fwk,  4  Russ.  112.  excepting  in  granting  the  writ  of  ne  exeat 

(4)  Murray  v.  JSorbe,  4  Sim.  82 ;  and  3  rtgyio,  Vandargu/dd  v.  De  Blaqmere,  8  Sim. 
yl.  and  K.  209;  Otoem  v.  Didnmson,  Cr.  &  322. 

L  48 ;  and  Croeby  v.  CAmtcA,  3  Beav.  485. 
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and  wife  should  mutnally  agree  to  live  together  again,  snch  cohabitation  shonld 
not  affect  the  trusts  of  the  deed,  but  it  should  remain  in  full  force  as  well  during 
cohabitation  as  during  separation.  The  husband  and  wife  then  cohabited  together 
for  six  years.  The  whole  Court  of  King's  Bench  held  that  the  cohabitation  £d  not 
destroy  the  effect  of  the  bond,  and  sustained  an  action  upon  it ;  Wilson  t.  Mushett,  3 
r*54n  ^^^^-  ^  Adolph.  750,  principally  on  the  authority  of  Jee  v.  ThuHotc^  *2  Bam. 
*-  -I  &  C.  547.  The  cases  relied  upon  by  the  defendant  were  Hindley  v.  Wai- 
meath;  Fletcher  v.  Fletcher,  2  Cox,  105 ;  Lord  St.  John  v.  St,  John,  Bateman  t. 
fjountess  of  Boss,  and  Durant  y.  Tiilet/,  ubi  sup. 


ADDITIONAL  NOTE,  No.  VII. 

What  Children  tciU  take  under  I^wisions  in  Deeds  of  Separation. 

Two  cases  have  lately  arisen,  in  which  a  question  was  agitated,  as  to  what 
children  were  entitled  to  take  under  the  particular  terms  of  the  proyisioiifi  for 
children  contained  in  the  several  deeds  of  separation  referred  to  in  those 
they  are  Hulme  v.  Chiity,  9  Beav.  437,  and  Swijt  t.  Grazebrookf  zii.  Jur.  87,  Yi 
Chancellor  of  England. 


r*5i21  ^'^^^^'^^  ^* — Miscellaneous  Doctrines  in  respect  of  Trusts  usually 

^        J     found  in  Wills  and  Deeds^  particularly  as  affecHng  Persons  who 

are  to  take  Property  for  Limited  Interests^  with  Ranainders  over. 


Leaseholds  and  Copyholds  for  Iavcs  frequenUy  limited  to  various  Parsons  m 

sion. 
Trusts  for  Renewal. 

May  he  Express  or  Implied. 

Instances  of  Implied  Trusts  to  renew. 

Words  apparenUy  imparting  Discretion. 

Where  there  is  a  Trust  for  Renewal,  but  Fund  for  Payment  of  IHnes,  dx.  net 

pointed  out. 
Modem  Rule  in  the  absence  of  Directions — Expenses  apportioned  between  Tsnaai 

for  Life,  and  those  in  Remainder  in  proportion  to  their  actual  EfyoymenL 
Rule  where  Tenant  for  Life  renews  without  any  Obligation. 
Tsnanifor  Life  entiiled  to  Compound  Interest  on  Sums  paid  for  Renewals. 
No  Distinction  between  Leases  for  Years  and  for  Lives, 
Where  there  are  Directions. 
Out  ofRenU  and  Profits. 
When  a  Sale  or  Mortgage  may  be  made. 

Playters  v.  Abbott,  before  Sir  J.  Leaeh* 
Where  different  Modes  are  pointed  out. 
Discretion  in  Trustees. 

Mode  of  arranging,  as  between  the  different  Parties,  where  a  Mortgage  tt 
resorted  to. 
Greenwood  v.  Evans,  before  Lord  Longdate. 
Direetion  to  raise  by  Sale. 

Jones  V.  Jones,  before  the  Vtce-ChanceUor  Wigram  (1846). 

Gift  of  Residue  to  several  Persons  in  Succession. 

General  Rule  as  between  Tenants  for  Life  and  those  in  Remainder. 

Conversion-^icible  to  be  controUea  by  the  intention  to  be  gathered  from  the  WUL 

Authorities  reviewed  bu  the  Vico-ChanoeUor  of  England  in  the  case  o/" Chambers 
V.  Chambers,  15  Stm.  R. 
Cases  where  it  has  been  held  upon  the  BUenHon  that  the  Tenant  for  Life  was  enHSei 
to  the  Er^oyment  of  the  Actual  Income  of  the  Residue  in  Sjpeete. 
Yaughan  v.  Buck,  1  Phillips. 
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Sutherland  v.  Cook,  1  CoU,  and  other  cases. 
Question  from  what  time  the  Tenaivtfor  Life  is  entitled  to  Interest^  and  at  what  Bate. 
Cases  reviewed  by  Sir  /.  Wiffraniy  particularly  in  regard  to  the  Question  whether 
the  Tenant  for  Life  is  entitled  to  the  Actual  Income  of  the  Property  which  is  in 
a  proper  state  of  Investment  from  the  Death, 
Taylor  v.  Clarke,  1  Mare. 
Caldicott  V,  Caldicott,  I  T,d:  CoU.  C,  C. 
*Fcur  different  modes  of  determining  what  is  (he  Bight  of  the  Tenant  for  Life  t^k^-\ 
as  regards  Income  or  Interest  for  the  First  Tear,  to  be  collected  from  the  *-        J 
Authorities. 

Wrey  v.  Smith,  14  Sim. 
Interest  at  4  per  cent,  given,  in  some  Cases,  on  such  part  of  the  Estate  as  was  not  in 

a  proper  state  of  Investment. 
What  hUerest  and  from  what  Time  the  Tenant  for  Life  ought  to  receive,  considered. 
Estraordinary  FrofUs — Bonuses. 

Questions  between  the  Tenant  for  Life  and  Bemainderman  as  to  Bight  to  Timber,  and 

Profits  of  Mines,  &c. 
Whether  jSstate  sealed  or  unsettled,  no  one  allowed  to  take  Advantage  of  his  Wrongful 

Act. 
When  Tenant  for  Life  entitled  to  Interest  of  the  Produce. 

Miscellaneous  Doctrines  in  regard  to  Bights  of  Tenant  for  Life. 

Tenant  for  Life,  as  a  Qeneral  Bute,  not  entitled  to  charge  the  Inheritance  with  Imr 

provements. 
FSwers  of  Exchange  and  Leasing. 
Bemainderman  cannot  call  upon  tJie  Court  of  Chancery  to  interfere  with  Tenant  for 

Life  exercising  Legal  Power  of  Exchange. 
Bemainderman  may  lose  his  Bight  to  avoid  Lecue  made  by  Tenant  for  Life  by  Acquir 

escence* 
Power  to  Jointure  dear  of  Charges —  What  are  such  Charges. 
Miscellaneous  Cases. 
As  to  the  due  Execution  of  Pbwer  given  to  Tenants  for  Life  to  charge  the  Estate  in 

S^Uementm 

Apportionment  of  Dividends,  dec. 

TtnaiUfor  Life  of  Besiduary  Fund  where  there  are  Contingent  Liabilities. 
Gift  of  Life  Annuity,  as  distinguished  from  Gift  of  Capital  which  would  produce 
such  an  Annuity. 

Additional  Kotes. 

Ko.  I. — Extract  from  Mr.  DalzdVs  Work  on  Conversion. 

No.  II. — What  Kate  of  Interest  or  other  Beneiit,  and  from  what  Time  the  Tenant 
for  Life  of  a  Besidue  is  entitled  to^^Lord  Langdal^s  Judgment,  Robinson  v. 
Robinson  (1848). 
No.  III. — Apportionment  of  Bents,  Interest,  and  Dividends  between  Tenant  for 

Life  and  Bemainderman. 
No.  IV, — Lord  Cottenham's  Judgment  in  Blewit  v.  Roberts — Gift  of  Annuity. 

The  doctrines  of  the  Court  of  Chancery  in  regard  to  some  of  the  ques- 
tions which  arise  between  the  tenant  for  life  and  those  in  remainder  as 
regards  real  and  personal  property  settled  by  deed,  and  by  will,  have 
been  incidentally  adverted  to  in  the  preceding  pages,  and  more  espe- 
cially in  the  Introductory  Chapter;  but  they  are  of  so  much  importance 
and  of  such  constant  occurrence  that  it  will  be  necessary  to  enter  into  a 
more  minute  examination  of  the  modern  authorities  in  *which  these  r^fiAAi 
subjects  have  been  discussed :  it  will  also  be  proper  here  to  notice  ^  -' 
some  others  of  the  questions  arising  between  the  tenant  for  life  and  re- 
maindermen, which  are  of  most  frequent  occurrence. 

It  is  very  common  in  wills  and  marriage  settlements  to  limit  Lease- 
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bold  estates  and  Copyhold  estates  held  for  lives,  to  several  persons  in 
BuccessioHy  and  it  frequently  becomes  a  question  as  to  ^rhether  a  trust 
is  imposed  for  keeping  the  leases  renewed,  and  as  to  how  the  fines  and 
expenses  of  renewal  of  leaseholds  and  copyholds  are  to  be  raised,  and  by 
whom  and  in  what  proportions  they  are  to  be  borne. 

Trusts  for  Renewal  (a)  are  sometimes  expressly  created,  but  there  may 
be  an  implied  trust  in  this  as  in  other  cases  of  trust.  Thus,  where  a 
testator  devised  a  college  lease  to  his  wife  for  life,  with  remainder  to  her 
son,  and  directed  her  to  pay  an  annuity  to  the  son  during  her  life,  this 
was  considered  as  aiibrding  a  necessary  implication  that  the  wife  was 
to  renew  (6).  If  leaseholds  are  settled  upon  trust  for  several  persons 
successively ;  though  the  trustees  may  not  be  in  so  many  words  directed 
to  renew,  yet  if  the  means  are  given,  and  the  purpose  expressed,  there 
is  no  doubt  that  they  are  to  apply  those  means  to  that  purpose  (c).  In  a 
case  where  the  testator  declared  that  it  should  be  lawful  for  the  trustees, 
"  from  time  to  time  as  occasion  shall  require,  as  they  shall  think  proper," 
during  the  continuance  of  the  trusts  of  the  property,  to  apply  for  renewal 
and  to  do  their  endeavors  to  renew  the  leases.  Sir  John  Leach,  in  giving 
judgment,  said,  ''It  could  not  be  intended  that  the  trustees  should  have  a 
discretion  whether  they  would  or  would  not  renew;  they  were  appointed 
for  the  purpose  of  protecting  future  interests,  and  could  not  abandon  them: 
the  expression,  that  '  it  should  be  lawful  for  them,'  meant  only  that  it 
should  be  lawful  as  against  the  party  in  possession  and  out  of  the  rents 
and  profits  to  pay  the  expenses  of  the  renewal;"  and  his  honor  held 
that  the  tenant  for  life  and  the  trustees  were  bound  to  renew  (d) :  but 
r*5451  ^^^^^  ^°  absolute  discretion  is  *clearly  conferred,  the  ordinary  rule 
^        ^  before  adverted  to  must  of  course  be  applied  to  the  case  (e). 

Where  there  is  a  trust  for  renewal,  either  express  or  implied,  and  no 
specific  and  explicit  directions,  as  to  out  of  what  fund  the  fines  and 
expenses  are  to  be  paid  or  how  they  are  to  be  raised,  are  given;  in  ordi- 
nary cases,  the  estate  itself,  if  there  are  no  directions  to  the  contrary, 
must  bear  the  burthen,  and  this  can  only  be  done  by  sale  of  a  part  or 
by  mortgage  of  the  estate;  the  trustees,  therefore,  must  have  impliedly  a 
power  for  that  purpose  {jf).    But  how  this  is  to  be  effected  so  as  to  do 

(a)  This  subject  is  treated  of  in  Hill  on  to  that  purpose.    If  it  was  not  to  be  ckwe  bf 

Trustees,  p.  438,  d  aeq.;  Lewin  on  Trusts,  pp.  the  trustees,  it  was  not  to  be  done  at  ail,  the 

30U-3l7,andBisseton  Estates  for  Life,  chap,  tenants  for  life  having  an  interest  the  other 

lU,  p.  246,  et  ttq.  way,  as  such  an  application  was  in  dimion- 

(6)  Lock  V.  Xodt,  2  Vern.  666 ;  the  Master  tion  of  their  incomes :''  the  trustees  were  be^ 

was  to  settle  the  proportions  of  the  expenses  personally  liable  for  not  having  renewed,  the 

as  between  her  and  the  son ;  as  to  this,  see  tenant  for  life  being  answerable  in  the  fir^ 

Jonts  V.  /ones,  infra.    The  case  of  HuUcu  v.  instance :  the  lease  was  renewable  by  ciistom ; 

^arrotr,  Tamlyn,  R.  264,  is  another  instance,  s^e    19    Ves.   637,  639;  and  see    WkiU  r. 

(c)  Vemey  v.  Verney,  Amb.  88, 1  Ves.  428 ;  Wkite,  4  Yes.  31,  Lord  Alvanley. 

Lord  Mont  ford  v.  Lord  Cadogan^  17  Ves.  488,  (li)  Lord  Milsingion  v.  Lord  Mulgnatf  ^ 

Sir  W.  Grant;    S.   C.  affirmed    with   some  Mad.  491 ;  5  Mad.  471 ;  and  see  CoJegroK  r. 

variations,  19  Ves.  638,  2  Meriv.  3.     Sir  W.  Manby,  6  Mad.  87 ;  2  Russ.  238. 

Grant,  in  reference  to  the  obligation  of  trust-  (e)  V.  tuprOf  p.  85,  &c. ;  et  v.  infra.    See 

ees  to  renew,  said,  **The  lease  being  made  Lcarrenct  v.  Maggty  1  Eden,  453,  as  to  the 

the  subject  of  settlement,  it  was  clearly  meant  extent  of  discretion  conferred  by  tbe  wo^ 

that  it  should  be  kept  on  foot  by  renewals."  "as  they  shall  think  proper,"  and  the  like; 

**  The  trustees,"  he  added,  "are  not  in  so  many  and  PoUey  v.  Seymour,  2  Ya  &  ColL  7-21. 

words  directed  to  renew  ;  but  the  means  being  (/)  Maynel  v.  Massey^  2  Vern.  1 ;  ^Uan  v. 

'  given  and  the  pur))05e  expressed,  there  is  no  BcuJchouse^  2   Ves.  &  B.  75;  Bucktridge  r.  lar 

doubt  that  they  were  to  apply  those  means  grafii,  2  Yes.  J.  666 ;  EaH  of  Shajiisbmy  t. 
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justice  to  the  tenant  for  life,  and  those  "who  are  to  take  in  succession 
after  him,  is  a  question  which  has  greatly  perplexed  the  judges  who  have 
had  to  decide  the  question. 

In  the  absence  of  any  express  or  definite  direction,  the  modern  rule 
is  to  apportion  the  charges  for  the  renewal  of  leaseholds  between  the 
tenant  for  life  and  the  remainderman,  according  to  their  respective  in- 
terests in  that  estate;  that  is,  in  proportion  to  the  actual  enjoyment  they 
have  of  the  lease  renewed,  not  an  extent  of  enjoyment  to  be  determined 
by  mere  speculation  or  by  a  calculation  of  probabilities  (a) ;  and  there  is 
no  distinction  in  this  respect  between  leases  for  years  and  for  lives  (b). 
But  there  is  less  difficulty  in  the  case  of  the  renewal  of  leaseholds  held 
for  a  term,  than  of  estates  held  on  lives:  as  regards  the  former,  it  is  known 
v^hen  the  amount  to  be  paid  for  fines,  &c.  will  be  wanted,  and  in  most 
cases  what  will  be  the  amount,  so  that  what  is  required  may  more  readily 
be  retained  from  time  to  time  out  of  the  rents,  where  that  is  the  mode 
pointed  out  (c) ;  but  as  regards  the  latter  when  the  sum  required  may  be 
wanted  is  necessarily  uncertain  {d). 

Where  the  tenant  for  life  is  one  of  the  cesHus  que  vie^  it  seems  to  be 
admitted  that,  where  he  has  the  legal  estate  in  such  leasehold  interest, 
*it  is  not  competent  to  the  remainderman  to  call  upon  him  to  con-  r^pLAfn 
tribute,  because  he  can  have  no  interest  in  the  renewal,  though  ^  -■ 
a  doubt  has  been  entertained  where  it  is  a  trust  estate  (e).  In  a  case 
before  Lord  Thurlow,  where  a  tenant  for  life,  herself  being  cestui  que  vte, 
renewed  without  any  obligation  being  imposed  on  her  so  to  do,  the  money 
paid  as  the  fine  for  renewal  was  fixed  as  a  charge  upon  the  estate  (ex- 
clusive of  the  wife's  life)  with  interest  from  the  time  of  its  having  been 
advanced  {/).  Where  the  tenant  for  life  not  being  a  cestui  que  vie 
renews,  as  the  remainderman  takes  that  interest  in  the  renewed  term 
which  is  ultra  so  much  of  the  renewed  term  as  may  expire  in  the  life  of 
the  person  who  renewed  the  term,  the  remainderman  must  pay  the  value 
of  that  interest ;  and,  considering  that  the  purchase  of  that  interest  is  made 
at  an  antecedent  time,  simple  interest  would  not  be  a  satisfaction,  as 
the  tenant  for  life  has  laid  out  his  money  totally,  therefore  compound 
interest  is  given  on  such  a  proportion  of  the  amount  paid  as  is  equi- 
valent to  the  proportional  value  taken  by  the  remainderman  {g). 

Jhtke  of  Marlborought  2  My.  &  K.  Ill;  and  if  found  expedient,"  and  Jona  v.  Jones^  5  Hare, 

see  the  next  note.  461-63-66  j  and  see  Rtetfes  v.  Creswicky  3  Y. 

(o)   Shaftabwry  r.  Duke  of  Marlborough,  &  Coll.  715;  BuU  v.  Birkbtck,  2  Y.  &  Coll.  C. 

tmpra  ;  AlCsn  t.  Backhoute,  2  Yes.  &  B.  p.  65 ;  C.  447;  but  in  these  cases  there  was  no  di- 

affinxied  by  Lord  Eldon  (see  5  Hare,  457).  rection  for  renewal. 

In  this  case,  Sir  T.  Plamer,  upon  the  con-  (6)  Yice  Chancellor  Wigrara, /ones  v. /onef, 

stroction,  directed  a  sa/e,  though  the  trust  was  5  Hare,  460 ;  v.  auprti,  p.  304. 

to  raise  the  expenses,  Sec.  ^'out  of  the  rents  (r)  As  in  Montford  v.  Cadogan,  19  Yes. 

and  profits"  of  the  leasehold  prenrnses :  the  635. 

testator   declared   that   the   renewed    leases  (d)  See  Earl  of  Shaftesbury  v.  Duke  of 

sboald  be  held  on  the  same  trusts  as  the  free-  Marlboroughj  2  My.  &  E.  121. 

hold  and  copyhold  estates,  *'to  the  end  that  (e)  Lord  Hard  wick  e,  and  see   Harvey  v. 

they  might  be  enjoyed  therewith  so  long  as  Harvey ^  5  Beav.  138-9,  and  the  references ; 

might  be;'*  but  there  was  nothing  else  in  the  1  Yes.  429  (4  Yes.  33). 

will  to  give  to  the  words  "rents  and  profits"  (/)  AdderUy  v.  Clavering,  2  Bro.  p.  659 :  2 

the  abridged  sense  of  annual  profits :  see  also  Cox,  192  ;  this  was  a  case  of  a  legal  estate. 

GreMwood  v.  Evans,  4  Beav.  p.  44  ;  there  the  (g)  Lord  Thurlow  and  Lord  Eldon,  Night- 

tnist  was  to  renew  "out  of  the  rents  and  ingaU  v.  Lawson,  1  Bro.  440;  WkUe  v.  Wkiiey 

profits  of  the  premises,  or  by  mortgage  thereof,  9  Yes.  557 :  NightingaU  r,  Lawson  is  the  case 
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Where  there  is  an  express  trust  for  renewal,  and. the  fund  is  poiiited 
out  from  which  the  fines  and  expenses  are  to  be  paid,  of  course  those 
directions  must  be  followed  as  far  as  is  practicable,  and  according  to  a 
reasonable  interpretation;  but  difficulties  have  frequently  arisen  in  car- 
rying such  directions  practically  into  effect. 

Where  the  fines  and  expenses  are  directed  to  be  raised  out  of  the  rents 
and  profits  of  the  estate  settled  to  one  for  life  with  remainder  to  others 
in  succession,  primd  facie  this  would  seem  to  be  a  gift  to  the  tenant  for 
life  of  the  surplus  of  the  rents,  after  so  much  as  shall  be  sufficient  to 
raise  the  amount  of  the  requisite  fines  and  other  expenses  attendant  on 
the  anticipated  renewal  shall  have  been  set  apart  or  accumulated.  If^ 
upon  the  construction  of  the  instrument,  the  direction  for  renewal  overrides 
every  beneficial  estate,  then  the  first  and  every  successive  taker  most 
be  content  to  abide  by  the  will,  and,  until  the  amount  required  for  the 
fines  and  expenses  for  the  then  next  anticipated  renewal  shall  have  been 
raised  by  means  of  the  rents  and  profits,  no  person  within  the  limitaticRis 
can  receive  anything.  This  seems  to  have  been  the  principle  on  which 
Stone  V.  Theedj  by  Lord  '^'Thurlow  (a);  and  Earl  Sha/lesbury  v. 
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Duke  of  Marlborough  (&),  by  Sir  J.  Leach,  were  decided. 


It  has  been  already  stated  that  a  direction  to  raise  any  fund  which 
must  be  paid  in  gross,  as  fines  and  expenses  of  renewal  necessarily 
must,  will  authorize  a  sale,  unless  there  be  an  express  or  implied  pio- 
hibition  (c). 

In  Shaftesbury  v.  Duke  of  Marlborough^  before  referred  to,  it  was  beU 
that  the  trust  to  renew  was  confined  to  the  rents  and  profits :  in  the  late 
case  of  GarmsUme  v.  Gauni^  though  the  trust  was  to  renew  by  and  out  of 
the  rents  and  profits  or  otherwise^  the  Vice-Chancellor  K.  Bruce  held 
that  the  trust  authorized  a  mortgage  only,  and  not  a  sale  {d).  Where 
there  is  no  other  mode  of  raising  the  required  amount,  there  must  be  a 
sale  of  a  sufficient  part  of  the  estate  (f ). 

Where,  in  the  case  of  leases  for  lives,  the  renewal  is  to  take  efiect  im- 
mediately upon  the  death  of  the  testator,  the  trustees  must,  in  the  first 
place,  have  recourse  to  a  mortgage,  since  no  rents  can  have  accrued ; 
and  Lord  Eldon  observes,  in  White  v.  WhUe^  that  in  such  a  case  there 


in  which  the  modern  rule  of  oontribntion  be-  can  know  what  he  is  doing  in  making 

tween  the  tenant  for  life  and  remainderman  a  gift.  And  see  Ravet  ▼.  Oencxidk,  3  Yo.  k 

was  settled :  and  see  WhiU  v.  White^  4  Yes.  Coll.  715;  $t  v.  Milnu  v.  Slattr^  8  Yes.  3uT. 

32-36;  Giddingt  v.  Giddmgt^  3  Russ.  260;  (c)  Y.  mpra,  p.  316;   and   see  .JZiaa  t. 

Lewin,  p.  314 ;  <f  v.  tupra^  pp.  344,  345.  JSacfcAotifC,  ntgnra,  p.  545,  n. 

(a)  2  Bro.  243;  stated  from  Reg.  Book  by  (d)  Garmttont  ▼.  Gaumt,  ix.  Jur.  7S ;  see 
Mr.  Campbell,  5  Hare,  450.  the  cases  cited  by  Mr.  Hill,  on  Trustees,  442; 

(b)  2  My.  &  K.  p.  Ill ;  Sir  J.  Leach  says  and  see, on  this  subject,  WUmm  v.  Hai&it§^  1 
(p.  122),  that  the  expense  is  from  time  to  time  Russ.  &  M.  560 ;  Htneagt  y.  Lord  ^adbsw. 
to  fall  upon  those  who  happen  to  be  in  posses-  3  Yo.  &  J.  360;  tupra^  pp.  316,  317;  aiid 
sion.  I  presume  it  is  to  be  carried  out  thus :  Mondey  v.  Mondty^  1  Ves.  &  B.  223  ;  and  C^ 
sufficient  of  the  rents,  as  they  are  received,  vert  v.  Godfrey^  6  Beav.  97— cases  relating  m 
must  be  reserved  to  efiect  the  next  anticipated  infants. 

renewal;  when  that  has  been  done,  the  tenant  {<)  Grantky  v.  GardttpaUe^  6  Mad.  p.  96, 

for  life  will  be  entitled  to  the  rents  from  that  money  might  have  been  raised  by  mortiEBigs 

time;  when  a  life  drops, or  the  term  is  about  with  an  insurance  of  the  li(e  on  wbicta.  ijhe 

to  expire,  the  reserved  fund  will  be  applied  premises  were  held;  but  the  Yice  ChaneeUar 

to  efiect  a  renewal,  and  then  the  trustees  must  said  he  had  no  authority  to  enforce 

again  commence  collecting  a  fund  for  the  next  suranoe ;  see  Gnemoood  v.  EotuUy  infru, 
anticipated  renewal;  if  this  be  so,  no  testator 
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seems  no  other  mode  of  obtaining  from  the  tenant  for  life  his  proportion 
of  the  expenses  of  renewal  according  to  his  enjoyment,  than  by  com- 
pelling him  to  give  security  to  that  effect ;  for  if  such  security  be  not 
gi?en,  the  remainderman  can  only  resort  to  the  uncertain  assets  of  the 
tenant  for  life  (a). 

Where  a  man  creates  a  trust  term  for  payment  of  debts,  and  declares 
the  trust  of  the  term  to  be  by  perception  of  rents  and  profits,  or  by  leas- 
ing, or  by  mortgaging,  to  raise  sufficient  money  for  the  payment  of  his 
debts,  according  to  a  reported  dictum  of  Lord  Hardwicke,  it  restrains 
it  merely  to  a  payment  out  of  rents  and  profits ;  if  it  had  been  a  trust 
of  the  rents  and  profits,  said  hisi  lordship,  the  term  might  *have  rw^^oi 
been  sold  (b)  ;  but  where  the  trust  is  created  for  raising  fined  for  ^  -■ 
renewal  and  the  like,  any  such  general  rule  must  give  way  to  effecting 
the  purpose  of  the  trust ;  and  where  the  fines,  &c.,  are  directed  to  be 
raised  primAfade  out  of  the  rents  and  profits  only,  still  there  may  be 
sufficient  upon  the  general  intention  to  be  collected  from  the  whole  of 
the  instrument,  according  to  the  general  rules  of  construction,  that  a  sale 
or  mortgage  should  be  resorted  to. 

Where  there  is  an  express  direction  that  the  tenant  for  life  in  posses- 
sion shall  renew,  he  must  do  so,  or  he  will  be  liable  to  the  other  parties 
taking  in  succession  for  his  default ;  it  is  the  condition  on  which  he 
takes  the  estate  (c)  ;  but  where  the  direction  is  that  the  fines,  &c.,  shall 
be  raised  out  of  the  rents,  it  is  not  the  probable  intention  that  the 
tenant  for  life  or  person  in  immediate  possession  should  bear  the  whole 
burthen,  and  that  others  should  reap  the  benefit  at  bis  expense,  and  his 
prirndfade  Uability  may  be  controlled  on  the  context  of  the  instrument. 
In  Planters  v.  Abbott  {d)j  the  testator  devised  his  real  estates  to  trustees 
upon  trust  out  of  the  rents  and  profits,  or  by  mortgage,  sale,  or  other 
disposition  to  raise  such  sums  as  should  be  necessary  for  the  payment 
of  the  fines  and  expenses  which  his  trustees  would  incur  on  admission 
to  his  copyholds  and  the  other  expenses  of  the  trust,  and  subject  thereto 
in  trust  to  pay  to  his  wife  an  annuity  of  250/,  for  her  life,  and  the  resi- 
due to  his  daughter  for  her  separate  use  for  her  life,  with  remainders 
over.     The  rental  of  the  estates  devised  was  only  800/.,  the  amount  im- 
mediately required  for  fines  for  admission  to  the  copyholds  was  1400/. 
Sir  John  Leach  construed  this  direction  to  the  trustees  as  giving  them 
an  authority  to  raise  the  requisite  sums  by  sale  or  mortgage  when  that 
should  be  necessary,  and  as  the  widow's  annuity  was  given  in  lieu  of 
dower,  he  considered  that  she  was  evidently  not  to  wait  for  payment 
until  the  fines  were  paid  out  of  the  rents,  and  therefore  the  tenant  for 
life  should  not ;    he  therefore  directed  the  fines  and  expenses  to  be 
raised  by  sale  or  mortgage,  and  that  the  daughter,  the  tenant  for  life, 
should  bear  the  interest  of  the  mortgage  only,  when  the  money  was  so 
raised. 

Where  a  testator  points  out  different  modes  of  raising  fines  and  ex- 
penses, all  of  which  have  reference  to  the  convenience  of  the  estate,  as 
out  of  the  rents  and  profits,  or  by  sale  or  mortgage,  it  seems  to  be  in- 

(a)  See  2  My.  &  K.  122.  8.  C.  5  Sim.  p.  181.  WadUy  v.  Wadky,  2 

(6)  Ijotd  Hardwicke,  RidmU  v.  Earl  of  Coll.  11. 
Plymoulh,  2  Atk.  105.  {d)  2  My.  &  E.  97. 

(c)  BtntuU  V.  CoOey^  2  My.  &  E.  p.  225; 

VOL.  n. — 35 
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consistent  vith  the  intention  that  the  parties  are  to  enjoy  the  estate 
r*^4Ql  *^^  succession,  that  their  rights  should  be  altered  by  the  manner 
■•  ■'of  proceeding,  unless  there  be  an  inevitable  necessity  for  such 
alteration  (a) ;  but  if  the  testator  has  empowered  the  trustees  to  raise 
the  fines  and  expenses  in  the  one  way  or  the  other,  and  they  should 
have  chosen  that  which  throws  the  burthen  upon  one  party  at  the  ex- 
pense of  the  other,  in  a  manner,  therefore,  inconsistent  with  the  general 
rule,  unless  upon  the  construction  of  the  particular  instrument  it  should 
appear  that  such  an  interference  would  be  unauthorized,  the  court  will 
put  the  general  rule  in  operation  (6). 

Where  the  court  has  to  decide  upon  a  direction  to  renew  a  renewable 
lease  out  of  the  rents  and  profits  or  by  mortgage,  there  is  ^reat  difficulty 
in  making  any  arrangement  as  regards  the  interests  of  the  difilerent  parties 
to  take  in  succession.  ^*If  a  mortgage  be  resorted  to,"  said  Lord  Lang- 
dale,  in  a  late  case  (c),  'Hhen,  if  the  tenant  for  life  should  be  held  to  be 
bound  only  to  keep  down  the  interest  on  the  mortgage,  the  person  in 
remainder  may  become  entitled  to  the  lease  when  near  its  expiration, 
and  yet  have  to  bear  the  whole  of  the  principal  money  raised  by  mort- 
gage for  its  former  renewal ;  the  remainderman  will  thus  bear  a  con- 
siderable burthen  without  deriving  a  corresponding  benefit  {d)  ;  and  if 
the  tenant  for  life  pay  the  interest  merely,  and  no  fund  is  provided  for 
paying  off  the  mortgage,  the  estate  may  be  wholly  exhausted  by  the 
accumulation  of  moneys  charged  on  the  estate  for  the  purposes  of  re- 
newal. And  to  attempt  to  make  the  parties  bear  the  burthen  in  propor- 
tion to  their  enjoyment,  is  attended  with  great  difficulty,  as  in  many 
cases  it  is  impracticable  to  arrive  at  anything  like  an  accurate  calcula- 
tion of  what  ought  to  be  considered  as  the  relative  liabilities  of  the  parties. 
It  is  almost  impossible  to  determine  this  ab  ante  without  the  hazard  of 
determining  wrong"  (e).  His  lordship  in  that  case  gave  countenance 
to  the  plan  of  raising  the  amount  to  be  contributed  by  the  tenant  for  life 
by  means  of  an  insurance,  which  had  been  adopted  by  Mr.  Baron  Al- 
derson  {/),  \ 

A  direction  that  the  fines  and  expenses  shall  be  raised  by  sale,  with- 
out more,  may  be  a  strong  argument  for  saying  that  the  corpus  of  the 

r»^PS01  *^^^^^^  *^  ^^  ^^^'  ^^  ^^  ^^^^  *^®  estate  is  intended  to  be  settled 
L  -•  subject  to  the  subordinate  direction  that  it  is  to  undergo  a  per- 
petual diminution,  with  a  view  to  a  part  being  preserved  (g). 

The  Vice-Chancellor  Wigram  had  occasion  to  consider  this  subject  in 
the  late  case  of  Jones  v.  Jones  (1846),  so  often  referred  to:  the  testator 
having  renewable  leases  for  lives  and  for  years,  directed  that  the  fines 

(a^  Vice  Chancellor  Wigram,  5  Hare,  462.  with  the  practice  of  the  court.     In  Reegm  t. 

His  honor  declined  to  express  an7  opinion  Crtnoick  (3  Yo.  &  Coll.  p.  715),  beibre  Mt. 

as  to  whether  there  is  any  diflerence  as  to  the  Baron  Alderson,  the  principle  of  inmimace 

application  of  the  general  rule  between  cases  was  adopted  and  carried  out  j  serf  t.  Grmmgkg 

which  arise  under  settlements  by  deed  and  v.  Garthwaitt^  tupra, 

cases  under  wills;  ibid.  404.  (cO  See  White  v.  White,  9  Yea.  557,Loid 

(6)  V.  ibid.  p.  404.  Eldon. 

(c)   Greenwood  v.  Evanty  4  Beav.  44.     In  (f)  And  see  the  diet  of  Lord  Kldoo,  9 

that  case,  it  w^as  proposed  that  a  fund  should  556-7;  et  v.  infra,  Jone$  y.  Jonet. 

be  provided  by  means  of  an  insurance  on  the  (/)  In  Reeves  v.  Cretwickj  mpriL, 

lives  of  tho  cestui  que  vies ;  a  reference  to  the  (g)  Vice'Chanc.  Wigram,  JamcB  t. 

Master  was  directed,  so  that  that  proposal  5  Hare,  461. 
might  be  carried  out,  if  found  to  be  oonsistent 
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for  future  renewal  should  be  raised  out  of  the  rents  and  profits  or  by 
mortgage, — his  honor,  in  giving  judgment,  used  the  following  expres- 
sions in  reference  to  the  general  question:  ^'The  tenant  for  life  having 
paid  the  whole,  if  he  has  not  the  tvhole  enjoyment,  his  estate  will  have 
a  lien  for  whatever  ought   to  be  paid  by  the  remainderman.      The 
case  is  one  of  much  greater  difficulty  where  the  renewal  is  made  by  or 
at  the  expense  of  the  remainderman,  or  (which,  as  to  this  difficulty,  is 
the  same  thing),  where  the  trustee  is  to  raise  the  money  and  to  charge 
it  on  the  corpus;  in  that  case,  unless  some  course  be  taken  to  protect  the 
interests  of  the  remainderman,  the  tenant  for  life  may  enjoy  the  estate 
daring  his  whole  life,  without  bearing  any  greater  charge  than  the  in- 
terest on  the  debt  created  by  the  renewal,  and  he  may  leave  no  assets 
to  pay  his  proportion  of  the  principal  money ;  this  is  one  of  the  difficulties 
noticed  by  Lord  Eldon,  in  White  v.  White :  that  inconvenience  may  per- 
haps be  avoided  by  requiring  the  tenant  for  life  to  give  security,  a  course 
to  which  Lord  Eldon  points  in  that  case.     The  late  cases  of  Greenwood 
V.  Evansy  and  Reeves  v.  Cresvnck  (a),  are  authorities  which  recognize 
the  course  of  giving  security  as  a  course  proper  to  be  pursued  where  no 
other  means  are  open  for  providing  for  a  proper  apportionment.'*     His 
honor,  in  answer  to  the  difficulties  which  would  present  themselves  in 
that  case,  said,  '^The  tenant  for  life  may,  in  the  first  instance,  be  re- 
quired to  give  security  for  an  amount  calculated  upon  the  assumption 
that  his  life  will  last  during  a  portion  of  the  renewed  lease ;  if  he  should 
die  within  the  time  during  which  it  was  assumed  that  his  life  would  last, 
the  security  would  of  course  be  more  than  sufficient  to  satisfy  his  pro- 
portion of  the  fine,  and  it  would  be  void  for  the  excess :  if  he  outlived 
that  time  he  might,  if  necessary,  be  called  upon  to  give  a  further  secu- 
rity, to  cover  the  additional  proportion  then  to  be  attributed  to  him"  (6). 
It  is  therefore  left  to  the  judge  in  each  particular  case,  where  there 
*are  no  specific  directions,  to  make  such  an  arrangement  as  will,  r^^cii 
in  the  best  manner  that  circumstances  will  admit,  secure  a  re-  ^        -■ 
newal,  and  impose  the  burthen  upon  those  who  are  to  have  the  enjoy- 
ment, in  proportion  to  the  actual  benefit  that  they  may  receive  from  such 
renewal.     If  the  tenant  for  life  should  die  during  the  continuance  of  the 
existing  lease,  it  would  seem  that  he  is  in  no  case  liable  for  any  of  the 
expenses  of  the  anticipated  renewal,  unless  the  burthen  is  expressly  im- 
posed upon  him  in  the  whole  or  in  part :   none  of  the  cases  seem  to 
instify  that  the  tenant  for  life  should  be  made  to  pay  on  the  basis  of  any 
calculation  of  value  looking  to  the  renewals  as  making  one  estate,  if 
indeed  any  such  calculation  could  be  made. 

Where  the  remainderman  renews,  on  the  omission  of  the  tenant  for 
ife,  he  having  been  bound  to  do  so,  whether  he  actually  could  or  could 
lot  have  renewed,  his  estate  must  pay  a  proportionate  part  of  the  fine 
)aid  for  the  renewal  (c). 


(a)  Ubi  supra. 

(b)  Jone$  V.  Jones,  5  Hare,  pp.  466-7.  The 
lecree  declared  that  the  tenant  for  life  ought 
3  contribute  to  such  renewal,  and  to  the  fines, 
DC,  attending  the  same,  in  proportion  to  such 
enefit  as  he  bad  derived  or  might  derive  from 
nch  renewals;  and  the  Master  was  to  in- 
uire  what  som  ought  to  be  paid  or  secured 


by  the  tenant  for  life,  in  respect  of  his  pro- 
portion, and  what  secuiity  he  ought  to  give 
in  respect  of  tlie  same,  without  prejudice  to 
whether  the  tenant  for  life  might  not  be  ul- 
timately liable  to  pay  more  or  less  than  the 
amount  for  which  the  security  should  be 
given :  t^  p.  468. 

(c)  Cokgrave  v.  Manbyt  6  Mad.  86-7; 
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If  the  rents  have  been  directed  to  be  accumulated  with  reference  to  a 
renewal  which  turns  out  to  be  impracticable,  the  accumulation  will  be 
stopped,  and  the  tenant  for  life  will  receive  the  whole  of  the  rents  (a). 

As  regards  Incumbrances  on  the  estate,  the  tenant  for  life  is  bound  to 
keep  down  the  interest,  and,  however  hard  upon  him,  to  pay  anj  arrears 
that  may  have  accrued  prior  to  his  life  estate.  If  the  estate  be  sold,  the 
tenant  for  life  will  have  the  interest  of  what  remains  of  the  money  pro- 
duced by  the  sale ;  if  the  mortgage  be  paid  off  he  is  bound  to  contribute 
jn  proportion  to  the  benefit  he  derives  from  the  liquidation  of  the  debt; 
the  old  rule,  that  he  should  pay  a  gross  definite  sum,  equally  as  in  the 
case  of  renewals,  is  entirely  at  an  end  (&).  The  doctrine  in  regard  to 
the  keeping  up  of  a  charge  paid  off  by  the  tenant  for  life  has  been  stated 
in  a  former  page  (c). 

Where  the  tenant  for  life  had  purchased  the  land-tax,  of  which  he 
took  an  assignment  to  himself,  it  was  held  to  be  part  of  his  personal 
estate,  though  he  was  entitled  to  the  reversion  in  fee  subject  to  an  estate 
tail  in  his  children  (d). 

P»- ^21  *'t  ™^y  ^^  ^^  '^^^^  again  to  advert  to  the  question  that  is  con- 
■-  -'  tinually  arising  as  between  the  tenant  for  life  and  the  remainder- 
man as  to  a  Residue  of  a  testator's  estate  given  to  several  persons  in 
succession  where  it  consists,  in  part  or  in  the  whole,  of  property  that  is 
wearing  out,  or  of  a  permanent  fund  such  as  Bank  Stock,  J&4  per  Cents, 
or  other  stock  not  being  JC3  per  Cents,  which  latter  description  of  stock  is 
alone  recognized  by  the  court  as  the  fund  for  permanent  investnkent  (e). 

The  general  rules  on  this  subject  have  been  adverted  to  in  treating  of 
the  duties  of  trustees  in  reference  to  indefinite  trusts.  Where  there  is 
no  direction,  the  general  rule,  as  settled  in  Howe  v.  I^rd  DartmauA, 
applies  (f):  but,  as  before  stated,  the  general  principles  of  sound  cod- 


BennM  v.  ColUy,  5  Sim.  181 ;  2  My.  &  K.  *'It  is  clear  if  the  testator  had  died 

225.  of  a  bond,  by  the  condition  of  which  the 

(a)  TardiffeY.  iZoHnson,  stated  2  Kuss.  246,  money  had  been  secured  to  him,  to  be  paxi 

and  6  Mad.  83,  n. ;  and  Richardmm  v.  Moon,  in  two  or  three  years  after  his  death  withoot 

stated  ibid.  interest,  between  the  tenant  for  life  and  ike 

(6)  Lord  Alvanley,  Penrhyn  v.  Hughe$y  5  remainderman,  a  value  must  have  been  pet 

Ves.   106-7 ;   White  v.  White^  9  Ves.   554  j  upon  it  at  that  time ;  and  of  its  present  wrxth, 

V.  tn/ra,  p.  574.     Mr.  Justice  Story,  relying  at  least,  the  tenant  for  life  would  be  entided 

on  some  American  cases,  and  Thynn  t.  Dm-  to  interest."    In  the  case  itself.  Lord  £ldea 

vdULt  2  Vern.  1 17,  considers  that  where  the  te-  gave  interest  from  tht  death  to  the  tenant  ix 

nam  for  life  and  remainderman  join  in  a  sale  life;  see  the  additional  note,  No.  1.    It  sboo^ 

without  any  agreement  as  to  the  division  of  be   noticed  that,  in  Mehrtens  r.  .4fid>nn,  S 

the  purchase  money,  the  principal  of  the  pur-  Beav.  p.  72,  where  there  was  an  express  dt- 

chase  money  is  to  be  divided  between  them  in  rection  for  conversion,  and  part  of  tbe  p9o> 

proportion  to  their  respective  interests,  to  be  perty  consisted  of  a  leasehold  estate  to  wha^ 

calculated  on  the  tables  as  to  the  probabilities  it  was  alleged  the  testator  had  in  fact  no  tiA, 

of  life ;  Story  on  Equity,  §  448  a.  Lord  Langdale  directed  that  a  value  ^boaB 

Tc)  Supra,  pp.  344->5.  be  put  upon  it  in  reference  to  the  actual  es- 

[d)  Trevor  v.  Trevor,  2  My.  &  K.  678,  et  v.  joyment,  not  its  intrinsic  value  at  tbe  end  rf 
tup.  p.  345.  the  year  from  the  death,  as  that  might  hav« 

(e)  31  per  cent.  Consols  is  the  fund  which  been  found  to  be  nothing.  Where  tbe  p?c* 
is  usually  selected  by  the  court  for  investment,  perty  consists  of  a  redeemable  annuity  act 
but  3/.  per  cent.  Reduced  is  frequently  re-  saleable,  it  seems  the  proper  coarse  is  to  s- 
sorted  to  for  convenience,  as  where  quarterly  *  vest  the  payments;  Crotoby  y.Crtne^^  7 
payments  have  to  be  made.  427.    Mr.  Cooper,  in  his  notes  to  7W*w 

(/)i^9>ra,  pp.  42-3.  It  may  be  useful  to  add,  Newport,  1  Rep.  temp.  Cottenham,  has 

in  addition  to  the  cases  there  cited,  Feamt  v.  lected  many  of  the  cases  on  this  subji 
Young,  9  Yes.  p.  552,  where  Lord  Eldon  says, 


i; 
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sAractioQ  require,  that,  inhere  an  intention  is  to  be  gathered  from  the 
particular  language  of  the  will  that  although  the  residue  of  the  personal 
estate  is  given  in  succession  to  several  persons,  and  it  consists  of  pro- 
perty that  is  wearing  out,  yet  a  portion  of  the  residue  shall  remain  either 
absolutely  or  during  a  limited  period  in  the  state  in  which  it  was  at  the 
testator's  death,  there  such  intention  should  be  acted  upon  (a).  It  may 
be  well  here  to  state  more  particularly  some  of  the  late  cases  that  have 
occurred  in  reference  to  these  rules. 

As  regards  the  right  of  tenant  for  life  to  enjoy  the  actual  income  ac- 
crued, upon  the  intention  to  that  effect  to  be  collected  from  the  will, 
the  following  are  the  most  important  modern  authorities,  and  in  which 
almost  all  the  previous  cases  bearing  on  the  point  are  referred  to. 

In  Vaughan  v.  Buck^  before  Lord  Lyndhurst  (1841)  (6),  the  testator 
*first  gave  to  his  wife  the  whole  of  his  property  during  her  life,  r«55Qi 
after  her  death  the  whole  was  to  be  equally  divided  between  her  *■  ^ 
children,  excepting  a  sum  to  apprentice  his  eldest  and  second  son ;  he  then 
gave  to  his  two  sons  Henry  and  Charles,  on  their  coming  of  age,  100/.  each, 
and  the  same  to  his  daughters;  his  furniture  he  gave  to  his  wife:  then 
the  will  proceeded  as  follows:  ''  The  property,  my  house,  21  North  Street, 
let  on  lease  at  48/.  a  year,  1000/.  New  <£4  per  Cents.  1500/.  in  the  £3 
per  Cent.  Consols,  645/.  in  the  Threes  Reduced,  and  24/.  per  annum  in 
the  Long  Annuities;  all  this  I  give  to  my  wife  with  the  residue  and  in- 
terest, should  there  be  any."  The  testator,  at  his  death,  had  another 
leasehold  house  in  the  same  street,  purchased  after  his  will ;  he  had  also 
9ome  gas-company  shares,  and  he  had  increased  the  amount  of  his  stock 
in  the  funds.  The  Vice-Chancellor  of  England  declared  that  the  widow 
was  entitled  during  her  life  to  the  income  of  the  general  residue,  and 
that  the  stock  and  the  Long  Annuities  mentioned  in  the  will,  or  such  of 
Jiem  as  the  testator  should  appear  to  have  possessed  at  his  death,  formed 
}art  of  his  general  residue :  the  shares  in  the  gas  company,  and  the  24/. 
I  year  Long  Annuities,  and  the  leasehold  houses  were  ordered  to  be  sold, 
ind  the  proceeds  to  be  invested.  The  appeal  was  against  the  latter  part 
»f  the  decree ;  it  was  contended  that  the  last  clause  gave  to  the  widow 
he  enumerated  particulars  absolutely,  or  at  least  that  it  gave  her  the  right, 
»>jitrary  to  the  general  rule,  to  the  enjoyment  of  them  in  specie  for  her 
ife.  Lord  Lyndhurst  held  that  the  natural  construction  of  the  will  was 
D  consider  the  last  clause  as  being  an  enumeration  in  detail  of  what  he 
lad  befqre  given  in  general  terms,  so  that  it  was  not  to  be  construed  to  be 
.  distinct  gift,  and  the  will  would  run  as  if  he  had  given  the  whole  residue 
numerating  the  particulars  in  the  first  clause,  so  that  the  case  was  similar 
)  Bethune  v.  Kennedy  (c) ;  the  Lord  Chancellor,  therefore,  reversed  so 
luch  of  the  decree  of  the  Vice-Chancellor,  as  directed  that  the  Long 
annuities  and  leasehold  house  mentioned  in  tbe  will  should  be  sold, 
lereby  giving  the  income  in  specie  to  the  widow. 
A  testator  gave  to  his  wife,  during  widowhood,  the  interest  of  '^  all 

(a)  Vice-Chancel  lor  Knight  Bruce,  CaldM-  'case  of  Pickup  v.  AtJdnton^  4  Hare«628,c!ted 
U  V.  Caldecott,  1  Y.  &  Coll.  C.  C.  322,  refer-  tupra^  p.  43  ;  and  see  7\arner  v.  Newport^  lu- 
ng to  B€lhu7i£  v.  Kennedy,^  CoUint  v.  CoUifUy  pra. 
ui  Pickering  v.  Pickerings  stated  infra ;  the  (b^  1  Phillips,  75. 
meral  rule  is  also  slated  to  the  same  efiect  (c)  1  My.  &  Cr.  114,  cited  nqnra, 
r  the  Vice- Chancel  lor  Wigranii  in  the  late 
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the  money  I  have  or  may  possess  in  the  funds  or  other  securities;" 
the  widow  was  held  to  be  entitled  to  the  dividends  on  the  testator's 
£3^  per  Cent.  Stock,  East  India  Stock,  and  Danish  Bonds ;  the  interest 
of  his  other  property  was  also  given  to  the  widow,  that  was  directed  to 
be  converted  (a). 

r*^541      *'^^^  Vice-Chancellor  of  England,  in  the  late  case  of  CAffl»- 
L        -'  bers  V.  Chambers  {I846)j  reviewed  the  authorities  on  this  subject. 
His  honor,  after  observing  that  there  appeared  to  have  been  formeilj 
some  fluctuation  of  opinion  on  the  question,  stated  that  Lord  Eldon  hid 
laid  down  the  rule  very  distinctly,  in  Hower.  Lord  Dartmouth ;  h^A 
that  Lord  Cottenham  seemed  to  have  had  a  disposition  to  escape  from  it. 
In  Pickering  v.  Pickering  (6),  said  his  honor,  where  there  was  an  eon- 
meration  of  particulars,  Lord  Cottenham  thought  that,  as  the  enumeratioQ 
showed  an  intention  to  give  the  things  specifically^  the  aggregate,  thoogfa 
given  merely  as  a  residue,  was  to  be  treated  differently  from  what  it 
would  have  been,  if  the  simple  word  "  residue"  had  been  used.    That 
case,  continued  his  honor,  and  all  the  other  cases  that  are  deviations 
from  the  rule  laid  down  by  Lord  Eldon,  can  only  be  supported  by  the 
particular  expressions  in  each  will.     In  Bethune  v.   Kennedy  (c),  his 
honor  observed,  there  was  first  of  all  a  gift  of  a  sum  of  Long  Annuities, 
and  in  the  set  of  words  which  constituted  the  gift  of  the  residue  there 
was  a  reference  to  money  in  the  funds  and  to  copyhold  estates,  which 
might  be  a  very  good  reason  for  saying,  in  that  particular  case,  Lord£l- 
don's  rule  should  not  be  adopted.     In  the  case  of  Collins  v.  Collins  (d)j 
continued  his  honor,  which  was  decided  by  Sir  John  Leach,  we  find  the 
emphatic  words,  **  in  every  shape  and  in  whatever  manner  it  is  situ- 
ated," which  also  might  have  justified  the  departure  from  Lord  Eldon's 
rule.     In  Collins  v.  Collins  (e),  which  came  before  the  Vice-Chancellor 
Knight  Bruce,  the  testator  directed  the  whole  of  the  property  to  be  sold 
in  the  event  of  the  first  taker  dying  without  leaving  issue  to  attain  the 
age  of  21  years:  Now,  observed  his  honor,  there  cannot  be  two  sales  of 
the  same  property,  therefore,  it  was  manifest  that  the  directing  the  pro- 
perty to  be  sold  on  the  happening  of  a  future  and  contingent  event  pre- 
vented the  operation  of  the  general  rule. 

With  regard  to'  the  case  itself,  it  arose  upon  a  will  containing  very 
special  clauses.  The  Vice-Chancellor  held  that,  independently  of  tic 
general  rule,  the  actual  words  of  the  will  were  such  as  to  show  that 
r*^^51  *^^^  person  who  was  to  take  in  remainder  was  to  take  thai  thing 
*-  -'  which  was  to  be  enjoyed  in  the  first  instance  by  the  tenant  for 
life  ;  but  as  regards  the  leaseholds,  the  person  to  take  in  remainder 

•  (a)  Per  Vice-ChanceMor  of  Enjfland,  OaJea  (r)  1  My.&Cr  114. 

y.Strachey,  vii.  Jur    433;  13  Sim.  414.  dia-  (d)  2  My.  &  K.  703;  and  see  Jhik^- 

tinguishing  it  (p.  417)  from  MilU  v.  MUs,  7  Sl(i>er,  2  My.  &  K.  699.     It  appear*,  howem, 

Sim.  501.  that  what  is  reported  in  ColHnM  v.  CuBat^^ 

(b)  2  Beay.  3 1,  confirmed  on  appeal.  4  My.  a  decision,  was  a  dictum  only;  and  that,  wbes 

&   Cr.  289.     It  is   to  Iks  obsttTved  that,  in  the  case  came  before  Lord  Langdale,a»l8 

Daniel  v.    Warren  (2  Y.  &  Coll.  C.  C.  page  was  onlered  by  amtent ;  1  Phillips. 

293),  the  Vice-Chancellor,  Knight  Bruce,  ex-  («)    Goodenough  v.  Tremamondo^  2  Beit 

pressed  his  approbation  of  the  principle  laid  512,  stated  tn/ra,  was   a   case   to  the  ssc*^ 

down  in  this  case  (pp.  2^8-9),  and  deeide<l  effect;  see  as  to  this  case  4  Hare,  631,  wbeR 

the  case  before  him  on  the  intention  to  be  Hinvet  v.  Hinvtty  3  Hare,  609,  stated  t«/^ 

collected,  that  the  leaseholds  should  be  en-  and  several  of  the  cases  before  cited,  are  o^ 

joyed  by  the  tenant  for  life  in  specie.  served  upon. 
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ooold  not  take  the  same  if  the  leases  under  \7hich  the  premises  were  held 
had  expired  in  the  lifetime  of  the  tenant  for  life :  therefore,  said  his 
honor,  by  force  of  the  rule  laid  down  by  Lord  Eldon,  and  by  force  of 
the  particular  words  to  be  found  in  this  will,  my  opinion  is  that  the 
leaseholds  must  be  sold  (a).  It  was  declared  that  the  leaseholds  should 
be  sold  and  the  proceeds  invested  in  the  ^3  per  Cent.  Consols,  and  the 
dividends  paid  to  the  tenant  for  life  during  her  life ;  the  question  as  to 
any  bygone  payments  was  not  adverted  to,  so  that  the  case  forms  no 
precedent  on  that  question  (6). 

In  a  late  case  (c),  the  Vice-Chancellor  K.  Bruce  decided,  on  the  au- 
thority oiAlcock  V.  SlopeTy  Collins  v.  Collins^  Bethune  v.  Kennedy^  and 
Pickering  v.  Pickerings  that  where  the  property  given  consisted  in  part 
of  leaseholds  and  Long  Annuities,  and  there  was  an  express  power  to 
the  trustees  to  sell  the  leaseholds  at  such  time  as  they  in  their  discretion 
should  think  fit,  the  gift  must  be  considered  as  specific  both  as  regards 
the  long  annuities  as  well  as  the  leaseholds — in  other  words,  the  tenant 
for  life  was  entitled  to  enjoy  the  income  of  both  in  specie — though,  inde- 
pendently of  authority,  he  would  have  been  inclined  to  a  contrary  decision 
as  regards  the  Long  Annuities.     In  the  case  of  Goodenough  v.  TVema- 
fnondo{d)y  the  testator  gave  the  residue  of  his  estate  to  trustees  in  trust 
to  permit  the  rents^  issues,  profits,  &c.,  thereof  to  be  received  by  his  son 
Richard  for  his  life,  and,  after  his  death,  upon  trust  for  the  two  daughters 
of  his  son,  when  they  should  attain  21,  with  power  for  the  trustees  after 
the  death  of  the  son  to  apply  the  rents,  &o.,  towards  the  maintenance  of 
the  daughters  until  the  vesting  of  their  shares:  on  the  force  of  the  use 
of  the  word  rents,  there  being  no  other  property  but  leaseholds  to  which 
it  could  be  applied,  it  was  held  by  Lord  Langdale,  that  the  tenant  for  life 
was  entitled  to  the  enjoyment  of  the  income  of  the  leaseholds  in  specie: 
and  in  the  later  case  of  Harvey  v.  Harvey ^  it  was  held  by  the  same  learned 
judge,  that  a  direction  that  the  tenant  for  life  should  have  the  full  and 
entire  enjoyment  of  the  testator's  real  and  personal  estate,  *en-  r»^e^n 
titled  the  tenant  for  life  to  the  income  of  the  testator's  leaseholds  ^        -' 
in  specie (e). 

In  Sutherland  v.  Cooke{f\  the  testator  gave  ''all  his  money  in  the 
Long  Annuities,"  money  in  the  funds,  securities  for  money,  debts^  and 
the  residue  of  his  estate,  to  trustees  in  trust  by  sale  of  a  sufficient  part 
to  pay  bis  debts  and  legacies,  and  subject  thereto  ''to  pay  to  or  permit 
and  suffer  my  said  brother  Robert  Cooke  to  receive  and  take  the  dividends 
and  interest  thereof  for  his  own  use  and  benefit  during  his  natural  life, 
and  after  his  death  to  permit  Hannah,  the  wife  of  Robert  Cooke,  to  receive 
the  dividends  for  her  life,"  and  after  the  decease  of  the  survivor  he  gave 
the  principal  of  the  said  trust  fund^  and  the  stocks  and  securities, 
wherever  the  same  should  be  invested,  to  the  children  of  his  brother 


(a)   Ckambera  y.  Chambers,  15  Sim.  189;  same  learned  judge  also  foWowed  Jilcode  y, 

the  Vice-Chancellor  of  Englan.l  decided,  i?fnn  S/opcr,  2  My.  &  K.  699;    sup.  42^  in  J)aniel 

V.  Dixfm,  10  Sim.  638  (though  his  honor  ap-  v.  Warrtn,  2  Yo.  &  Coll.  C.  C.  290. 

pears  to  have  approved  of  PicAmng  v.  PicA?fr.  (ef)  2  Beavan,  512. 

ing)  on  the  same  principle ;  but  the  authority  (e)  Harvey  v.  Harvey.  5  Beavan,  1 38-9 ; 

of  that  case,  and  of  Mills  v.  Mills.  7  Sim.  50 1,  and  see  Alt.  General  v.  Potter ^  ibid.  164. 

has  been  disputed ;  see  3  Hare,  611.  (/)  1  Coll.  498 ;  and  see  Sargent  v.  RoberU, 

(6)    It  was  heard  as  a  short  cause.  xil.  Jur.  429-30. 

(c)   Hiarton  v.  Mounts  xii.  Jur.  p.  934 ;  the 
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George  Cooke.  It  was  contended,  principally  on  the  authcmty  of  the 
last-cited  case  (a),  that  the  tenants  for  life  were  entitled  to  the  enjoyment 
in  specie  of  the  income  of  the  testator's  Long  Annuities,  and  also  of  bis 
leaseholds.  No  leaseholds  were  referred  to  in  the  residuary  clause,  and, 
as  the  Vice-Chancellor  observed,  they  would  not  produce  dividends  or 
interest.  The  Vice-Chancellor  K.  Bruce,  in  reference  to  the  use  of  the 
word  dividends  in  this  will,  considered  that  it  could  not  be  considered  n 
having  the  effect  of  entitling  the  tenants  for  life  to  the  enjoyment  of  the 
income  of  the  Long  Annuities.  His  honor  thought  it  would  be  raising 
distinctions  of  a  dangerous  nature  to  hold  that  there  was  anything  of 
sufficient  substance  in  this  case  to  justify  a  departure  from  the  general 
rule. 

In  the  late  case  of  Htnoes  v.  Hinvesj  before  the  Vice-Chancellor  Wig- 
ram  (1844)  (fr),  the  testator,  after  giving  the  whole  of  his  property  to  hu 
executors,  and  directing  them  to  dispose  of  it  in  the  manner  after  pointed 
out,  and  to  pay  all  his  debts,  bequeathed  as  follows:  ^*  viz.,  to  my  wk 
Sarah  the  whole  (sic)  income  of  my  property  of  all  description  whatsoerer 
for  her  natural  life  at  her  own  disposal,  but  not  to  sell  without  theTvhole 
consent  of  all  parties."  After  some  other  bequests  and  directions,  be 
gave  the  residue  of  his  property  to  his  five  brothers.  The  testator,  by  a 
codicil,  left  to  his  wife  all  the  benefit  of  his  houses  at  Gravesend^the 
main  question  was  whether  the  widow  was  entitled  to  the  specific  enjoy- 
ment of  such  part  of  the  residuary  property  as  consisted  of  leaseholds 
f'^^^l  ^"^  Long  Annuities  during  her  life.  *Sir  J.  Wigram,  in  that  case, 
^  -^  examined  all  the  authorities  in  which  up  to  that  time  the  tenant 
for  life  had  been  held,  upon  the  intention  to  be  collected  from  the  will, 
to  be  entitled  to  enjoy  the  income  of  the  testator's  property  in  speai 
during  his  life,  noticing  also  those  where  a  contrary  decision  had  been 
made  (c) ;  and  he  decided  in  this  case  that,  looking  to  the  directions  the 
testator  had  given  for  the  enjoyment  of  his  property  by  the  cestuis  q» 
trust  and  for  the  management  of  it,  he  could  not  bold  that  the  Long  An- 
nuities and  leaseholds  were  not  to  be  enjoyed  m  specie  without  in  effect 
deciding  against  the  cases  he  had  referred  to. 

In  the  still  later  case  of  Httbbard  v.  Young  ((f),  the  testatrix  after 
giving  all  her  property,  with  some  exceptions,  to  her  granddaughter, 
and  then  providing  that,  in  case  she  should  die  without  leaving  issue,  all 
her  property  should  go  over  to  certain  other  persons,  proceeded  thus: 
'*If  my  daughter  and  myself  should  die  before  my  granddaughter  is  of 
age,  it  is  my  desire  that  Mrs.  Jane  Hubbard  may  nave  the  care  of  her 
till  she  comes  of  age,  at  which  time  she  is  to  receive  the  dividends  her- 
self, but  not  the  principal ;  that  is  not  to  be  spent ;  my  property  is  in 

(a)  Alio  jiicodc  T.  SloptTy  and  Betkuiu  t.  Lord  Cottenbarn.  His  honor  said  it  bad 
Ketmethff  iupra,  and  Vincent  v.  Newcombe^  always  appeared  to  him  that  in  the  noce 
Younge,  R.  599.  modern  cases  (unless,  perhaps,  the  cases  of 

(b)  3  Hare,  609.  Mills  v.  MiUa,  7  Sim.  501,  and  Btnn  v.  Dim 

(c)  See  particularly  pp.  612,  613.  The  10  Sim.  636,  must  be  excepted)  the  court  in 
Vice-chancellor  particularly  notices  (p.  612)  applying  the  rule  bad  leant  against  the  cor- 
those  cases  in  which  the  disposition  of  the  version  as  strongly  as  was  consistent  with  U^ 
personal  estate  being  in  the  same  clause  as  supposition  that  the  rule  itself  (established  bf 
contained  a  devise  of  land  has  been  held  not  Howe  v.  Lord  Dartmouth)  was  Mrell  fbuntto^ 
to  be  material,  and  where  it  has  been  held  to  3  Hare,  612;    et  v.  mpra^  p.  554. 

be  material,  as  iu  Bethune  v.  Kennedy,  before         (d)  iO  Beav.  203. 
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the  Bank  and  India  House."  The  question  was  whether  the  grand- 
daughter, as  tenant  for  life,  was  entitled  to  the  dividends  in  specie  of 
1000/.  East  India  Stock,  and  3090/.  £3  10s.  per  Cent.  Stock,  part  ot 
the  testatrix's  estate ;  it  was  heM  that  she  was.  According  to  the  doc- 
trioe  of  the  present  day,  said  Lord  Langd^Ie,  the  question  does  not  de- 
pend upon  the  legacy  being  specific  or  not ;  but  you  are  to  collect  from 
the  will  whether  the  testator  intended  that  the  property  should  at  all 
events  be  enjoyed  by  those  in  remainder  after  the  expiration  of  the  prior 
interest.  His  lordship  remarked  that  the  fund  was  permanent,  though 
not  such  a  species  of  investment  as  the  court  recognizes ;  and  his  lord- 
ship thought,  upon  the  words  of  the  will,  the  granddaughter  was  to  have 
the  dividends  of  the  property  as  it  stood  for  life,  and  the  others  were  to 
take  the  same^  that  is  the  identical  property  after  her,  and  that  the  rule 
of  conversion,  though  of  great  importance  in  many  cases,  was  of  very 
little  importance  in  the  present. 

^Another  question  arises  in  these  cases,  as  before  adverted  to  (a),  r^ecoi 
namely,  what  income,  or  what  amount  of  interest,  and  from  what  ^        ■' 
time  is  to  be  allowed  to  the  tenant  for  life,  in  cases  where  it  is  admitted 
that  the  residue  must  be  converted.     Sir  James  Wigram  has  reviewed 
the  cases  relating  to  this  subject,  particularly  in  the  following  case,  more 
especially  in  regard  to  the  right  of  the  tenant  for  life  to  receive  the  in- 
come which  has  actually  accrued  upon  such  part  of  the  residue  as  has 
been  found  to  be  or  has  been  placed  within  the  year  after  the  testator's 
death  in  a  proper  state  of  investment.     "The  court,  in  these  cases," 
said  the  Vice-Chancellor,  "  considers  the  interest  of  the  legatees  as  the 
general  and  primary  object  of  the  testator,  and  treats  his  direction  to 
convert  and  invest  as  a  particular  and  secondary  object — a  mode,  in 
fact,  of  carrying  the  primary  object  into  effect  and  nothing  more;  in 
many  cases  it  would  be  impossible  to  get  in  the  property  in  a  reasonable 
time,  in  some  it  could  only  be  done  at  a  ruinous  loss  to  the  estate  :  to 
obviate  this  and  other  inconveniences,"  continued  his  honor,  **the  court 
feigns  the  property  to  be  converted  at  the  end  of  one  year  from  the  death, 
and  from  that  time  at  least  gives  to  the  tenant  for  life  the  precise  income 
which  would  have  been  produced  if  the  property  were  actually  so  con- 
verted and  in  its  proper  state  of  investment"  (6). 

In  Taylor  v.  Clar/e  (c),  the  case  above  referred  to,  part  of  the  testator's 
property  consisted  at  his  death  of  capital  in  a  partnership-business  in 
Portugal,  which  according  to  the  will  was  to  be  withdrawn  by  instal- 
ments in  the  course  of  three  or  five  years  at  the  discretion  of  his  execu- 
tors, it  bearing  interest  in  the  mean  time — the  testator  by  his  will  gave 
the  whole  of  his  residuary  estate  in  Great  Britain  and  elsewhere  to  trust- 
ees in  trust  to  sell  and  invest  the  same  in  the  English  funds,  and  to  pay 
the  interest  as  the  same  should  become  due,  to  his  wife  for  life,  and 
after  her  death  the  whole  of  the  residuary  estate  was  given  to  other  per- 
sons. The  principal  question  was  whether  the  widow  was  entitled  to  the 
whole  or  any  part  of  a  sum  of  3378/.,  of  which  2827/.  arose  from  interest 
of  the  capital  of  the  partnership,  and  551/.  from  interest  of  simple-contract 

(a)  Mo0t  of  the  oases  on  Uie  subject  now  ]67-8,   and    Gibson  v.  Bolt^  and   WaUotr  y. 

antler  consideration  are  collected  by  Mr.  Hill,  Shorty  19  Ves.  387,  there  cited, 

on  Trustees,  p.  390,  tt  $tq.  (e)  1  Hare,  161,  fi^ra,  44. 

(h)  V.  ntpra^  p.  44 ;  and  see  1  Hare,  pp. 
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debts ;  though  other  questions  arose.  It  was  contended,  on  behalf  of 
the  parties  interested  in  the  residue,  that  the  widow  was  not  entitled, 
according  to  the  intention  as  expressed  in  the  will,  in  respect  of  the  pro- 
r*5^Q1  P^''^7  ^^  ^Portugal,  to  anything,  until  it  was  actually  got  in  and 
^  -^  invested.  The  Vice-Chancellor  said,  that  to  such  a  strict  and 
literal  interpretation  of  the  will  all  authority  and  daily  experience  were 
opposed ;  and  his  honor,  following  Sitwell  v.  Bernard,  held  that  the 
widow  was  not  excluded  from  taking  the  interek,  to  be  computed  upon 
the  supposition  that  the  whole  was  converted  at  the  end  of  one  year,  not 
saying,  however,  that  sl^e  would  be  entitled  to  receive  such  interest  aDtU 
the  property  in  respect  of  which  it  was  payable  was  actually  gotten  in: 
his  honor  also  held  that  the  widow  was  not  entitled  to  the  actual  interest 
received  on  the  testator's  property  in  Portugal  after  the  first  year  frooi 
the  testator's  death ;  he  could  not,  he  said,  treat  the  testator's  directions 
as  to  his  property  in  Portugal  as  of  the  essence  of  his  will,  and  at  the 
same  time  treat  as  merely  directory  those  other  parts  which,  according 
to  a  strict  interpretation,  would  exclude  her  from  any  benefit  until  the 
property  was  gotten  in ;  it  was  only  by  treating  the  directions  for  realiz- 
ing  and  investing  the  property  as  subordinate  to  the  testator's  primary 
object  of  benefiting  his  legatees,  that  the  tenant  for  life  under  the  gene- 
ral rule  of  the  court,  gets  an  income  from  the  property  before  it  is  ocftt- 
aUy  converted  (a). 

As  to  the  question,  What  are  the  rights  of  the  residuary  legatee  for 
life  during  the  first  year  after  the  testator's  death,  where  the  residue  is 
directed  to  be  invested  in  a  particular  manner,  and  the  income  prodaced 
by  such  investments  is  to  be  paid  to  the  residuary  legatee?  The  Vice- 
Chancellor,  in  the  case  last  referred  to,  adverted  to  the  four  possible  soIq- 
tions  of  this  question  that  may  be  suggested,  and  in  favor  of  each  of 
which  the  highest  authorities,  and  of  modern  date,  may  be  cited  (&)• 
They  are  as  follow,  namely :  1st.  The  tenant  for  life  may  be  held  to  be 
entitled  to  nothing  until  the  expiration  of  a  year  from  the  testator's  death, 
in  whatever  state  of  investment  the  property  may  be  (c);  this  mode  of 
disposing  of  the  question,  it  may  be  observed,  though  objectionable  in 
principle,  as  is  hereinafter  noticed,  has  this  recommendation,  that  it 
affords  a  definite  rule,  applicable  to  all  cases.  2d.  He  may  be  entitled 
to  the  income  of  such  parts  of  the  estate  as  are  in  a  proper  state  of  in- 
vestment, or  may  become  so  invested  in  the  course  of  the  year,  but  not 
to  the  income  of  property  not  so  invested,  that  part  of  the  income  being 
r*5601  ^PP'*^'^  ^s  capital  {d)\  *this  is  Sir  A.  Hart's  rule  in  La  Terrien^" 
^  J  Bulmer,  which,  as  the  Vice-Chancellor  Wigram  observed,  is 
supported  by  Gibson  v.  Bott  (e) ;  it  is,  however,  as  is  more  fully  stated 
hereafter,  liable  to  this  obvious  objection,  that  it  makes  the  income  of 
the  tenant  for  life  depend,  at  least  to  some  extent,  upon  the  activity  and 
regularity  of  the  trustees  in  making  the  investments.     3d.  The  tenant 

(a)  Ibid.  p.  170;  and  see  Tucker  v.  Botwell^  Eldon's  language,  in  Sittcell  v.  ^fmafd^sap- 

5  Beav.  p.  607 ;  EntuntlU  v.  Markland,  6  Ves.  ports  this  proposition  (I  Hare,  171). 

528,  n.;  and  Waiker  v.  Shore,  19  Ves.  387.  (rf)  La  Terriere  v.  BtUmer,  2  Sim.  p  IS;  s*. 

(6)  Ibid.  V.  Supra^  p.  44.  as  to  this  case,  Mr.  C.  P.  Cooper's  Doie,  1 B^ 

(c)  SloU  V.  HoUingworlk,  3  Mad.  p.  161;  temp.  Cottenbani,  p.  1S4. 

Taylor  v.  Hibbert,  1  Jac.  &  W.  308 ;  and  the  (<)  7  Ves.  95. 

Vice  Chancellor  Wigram   thinks    that   Lord 
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for  life  may  be  entitled  to  the  income  of  the  property  for  the  first  year  in 
its  existing  state  (a) ;  a  rule,  as  hereafter  observed,  that  ^ould  give  to 
the  tenant  for  life  the  whole  residue  in  the  event  of  a  testator  dying  in 
the  same  year  that  the  Long  Annuities  will  expire  if  he  should  have  no 
other  property.     4th.  The  tenant  for  life  may  be  entitled  for  the  first 
year  to  so  much  interest  as  would  have  accrued  for  that  year,  on  such  a 
sum  of  £3  per  cent,  stock  as  the  residuie  would  have  produced  if  in- 
vested in  such  stock  at  the  end  of  the  year;  it  was  on  this  principle 
that  Lord  Lyndhurst  decided  Dimes  v.  Scott  (6).     His  honor  having 
stated  the  authorities,  expressed  his  approbation  of  Sir  A.  Hart's  doc- 
trine in  La  Terriere  v.  BtUmery  referred  to  above ;  and  so  far  as  that 
decision  was  impunged  by  Dimes  v.  Scotty  the  latter  decision,  his  honor 
thought,  was  to  be  regretted.     In  reference  to  the  3d  and  4th  modes  of 
disposing  of  the  question,  his  honor  observed:  ^'To  give  to  the  tenant 
for  life — as  in  Angerstein  Y.Martin  and  Douglas  v.  Congreve {c)-^\iit 
income  of  property  not  in  a  proper  state  of  investment,  is  to  give  him," 
said  his  honor,  '^  what  the  testator  has  neither  given  him  nor  intended 
him  to  have  {d)\  to  give  to  the  tenant  for  life  an  income  during  the  first 
year,  calculated  upon  the  principle  of  a  supposed  conversion  of  the  pro- 
perty into  J£3  per  cent,  stock,  is  to  make  a  distinction  between  the  case 
of  a  residuary  legatee  and  all  other  general  legatees  :  Dim£S  t.  Scott^  as 
far  as  that  point  is  concerned,  is  a  case  of  first  impression."  The  Vice- 
Chancellor  in  the  case  before  him  decided,  following  to  this  extent  La 
Terriere  v.  BtUmery  that  the  widow  was  entitled  to  the  income  actually 
produced  by  such  part  of  the  property  of  the  testator  as  was  invested 
according  to  bis  will,  from  the  time  of  such  investments  ;  but,  not  fol- 
lowing that  case  so  far  as  Sir  A.  Hart  had  decided,  that  the  income 
before  such  investment  forms  part  of  the  'capital,  his  honor  did  r»5gii 
not  exclude  the  widow,  the  tenant  for  life,  from  any  interest  in  *■        -^ 
respect  of  that  part  which  was  not  in  a  proper  state  of  investment, 
though  he  held  that  she  was  not  entitled,  during  the  first  year,  to  a 
larger  income  in  respect  of  such  part  of  the  testator's  property  as  was 
not  so  invested  than  the  property  would  have  produced  if  it  had  been 
invested    according  to   the  will ;  following,  in  that   respect,  Dimes  y. 
Scott  (e). 

This  case  has  been  called  to  the  attention  of  the  court,  in  the  more 
modern  cases  of  Caldecott  v.  Caldecott{/),  Wrey  v.  Smith[g)y  Sparling  v. 
Parker  (h) ;  to  his  honor's  attention,  in  Pickup  v.  Atkinson  {i)y  and  to  Lord 
Langdale's  in  Robinson  v.  Robinson  (1846) (A;).  In  the  first  of  these 
cases,  the  Vice-Chancellor  Knight  Bruce  gave  to  the  tenant  for  life  the 

(a)  Douglas  v.  Congreve,  1  Keen,  410 ;  and  of  La  Terriere  v.  Buhner  (p.  54*2),  it  may  be 

flee  Jingertiein  v.  Martin^  Turn.  &  R.  232  (1  observedf  does  not  appear  to  be  quite  correct. 

Hare,  171).  Fitzgerald  v.  Jervoisej  6  Mad.  26,  applies  to  a 

(6)  4  Russ.  195.  direction  for  conversion  after  the  death  of  a 

(e)  Ubi  mprfuljord  Langdale  has  follovi^ed  tliird  person  (v.  ibid.  p.  542). 

his  decision  in  DougUuv.Congreve^  in  the  late  (e)  1  Hare,  p.  175.  Such  appears  to  be  the 

case  of  Robifuon  v.  Robimon    (Nov.  1846),  effect  of  the  judgment,  taking  the  marginal 

stated  in  the  additional  note,  No.  2.  note  as  explanatory  of  it. 

(rf)  Mr.  Jarman  appears  to  think  that  the  (/)  I  Yo.  &  Coll.  C.  C.  320. 

principle  acted  upon  in  the  case  of  Dougloi  (g)  14  Sim.  209. 

T.  Congreve  is  the  more  convenient  rule  as  (h)  9  Beav.  526. 

well  as  the  most/uft,  but  qu., to  whom?  vol.  (t)  4  Hare.  626. 

i.  p.  542;  Mr.  Jurman's  statement  of  the  case  (Jc)  See  additional  note,  No.  2. 
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income  of  such  parts  of  the  residue  as  were  at  the  testator's  death,  and 
had  remained  in  a  proper  state  of  investment  (a) ;  so  that  the  rule  appears 
to  be  settled  to  this  extent,  that  where  conversion  is  directed  expressly 
or  is  to  be  implied,  the  tenant  for  life  will  enjoy,  during  the  first  year, 
the  income  which  shall  accrue  on  such  part  of  the  property  as  is  at  the 
death  or  shall  be  placed,  during  the  interval,  and  remain  in  a  proper 
state  of  investment.  Lord  Langdale,  in  Robinson  v.  Robinson^  seems  to 
have  followed,  though  without  any  express  reference  to  the  point,  his 
decision  in  Douglas  v.  Congreve{b),  In  the  case  of  Wrey  v.  Smith[t\ 
the  testator  gave  his  money,  securities  for  money,  moneys  in  the  funds, 
chattels,  and  all  other  his  personal  estate  not  otherwise  disposed  of,  to 
trustees,  in  trust  with  all  convenient  speed  to  sell  and  convert  into  money 
such  parts  as  they  or  the  survivor  of  them  or  the  executors  of  such  sur- 
vivor or  their  or  his  assigns  should  think  proper^  of  any  moneys  in  the 
funds,  and  to  call  in  and  convert  into  money  all  such  parts  of  the  res(t 
of  his  said  general  personal  estate  as  should  not  consist  of  money,  and 
out  of  his  said  general  personal  estate  and  the  moneys  to  arise  thereby, 

r*5821  ^^  P^y  *'^'^'  ^^^  testator's,  debts  and  legacies.  The  testator  then 
^  -'  directed  that  the  trustees,  and  the  survivor,  dec,  should  invest  the 
residue  of  the  moneys  to  arise  from  his  said  general  personal  estate 
which  should  remain,  after  answering  those  purposes,  in  their  or  his 
names ;  and  that  they  might  from  time  to  time  alter  and  vary,  at  their 
discretion,  as  well  the  same  stocks,  funds,  and  securities,  as  also  such  of 
the  stocks,  funds,  or  securities  as  they  should  not  think  proper  to  sell  and 
convert  into  money.  The  Vice-Chancellor  of  England  observed  on  these 
words,  that  he  understood  that  they  gave  the  trustees  an  option  generally 
as  to  what  parts  of  the  testator's  residuary  estate  they  should  sell  and 
convert  into  money,  and  what  parts  they  should  leave  unsold  and  uncon- 
verted ;  but  the  first  direction  to  them  was  to  sell  and  convert  the  whole 
into  money  with  all  convenient  speed;  so  that  they  were  to  exercise  a 
discretion  as  to  what  was  convenient  speed.  The  testator  then  directed 
that  the  trustees  should  stand  possessed  of  the  testator's  said  trust  moneys, 
stocks,  &c.,  which  should  be  purchased  as  aforesaid,  and  which  should 
remain  unconverted,  upon  trust,  during  the  life  of  the  plaintiflf,  to  pay  the 
interest,  &c.,  as  and  when  the  same  should  be  received^  to  such  persons  as 
she  should  appoint,  but  without  anticipation;  and  in  default  of  appoint- 
ment, to  her  own  hands,  for  her  separate  use.  It  was  urged  by  the 
piaintiiT  that  the  Long  Annuities,  East  India  Stock,  and  Bank  Stock,  of 
which  the  estate  in  part  consisted,  was  not  required  for  the  payment  of 
debts  and  legacies,  so  that  no  sale  was  required.  Nothing  appeared  as 
to  whether  the  trustees  had  exercised  any  discretion  in  regard  to  what 

(o)  1  Y.  &C0II.  C  C.  324.   Interest  not  ex-  stances,  as  aAer  stated  (inf.  p.  562,  n.)t^ 

ceeding  four  per  cent,  was  given  upon  such  actual  income  was  given  from  the  demtb;  io 

parts  as  were  not  in  a  proper  state  of  invest-  Pickup  v.  jitkimon^  the  question  was  wheib^i 

ment,  as  stated  in  a  subsequent  note,  v.  infrOy  there  was  to  be  a  conversion  ;  the  special 

p.  563 ;  four  per  cent,  it  is  to  be  observed,  circumstances  were  not   considered  as  suffi* 

was  given  in  Walker  v.  Shorty  19  Ves.  387;  cient  to  give  the  tenant  for  life   the  right  to 

see  1  Yo.  k  Coll.  C.  C.  321,  n. ;  Wrqf  v.  Smith  the  enjoyment  m  tpecit. 
is  stated  in  the  text.     The  points  decided  in         (6)  The  question  does  not  appear  to  have 

the  cases  of  Sparling  v.  Parker^  and  Pickup  been  specifically  raised  in  Turner  v.  JVnrpcft, 

v.  Jitkinaon,  relate  to  different  questions :  in  before  Lord  Cottenbam,  referred  to  infra. 
SparHng  v.  Parker,  upon  the  special  circum-         (c)  14  Sim.  202. 
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was  convenient  speed,  beyond  the  fact  that,  in  Sept.  1843  and  Jan.  1844 
(the  testator  bad  died  in  April,  1843),  the  trustees  had  sold  the  Long 
Annuities,  &c.,  above  referred  to.  The  Vice-Chancellor  said,  "It  was 
plain  that  if  the  trustees,  having  exercised  their  discretion  as  to  what 
was  a  convenient  time  for  selling  or  converting  any  part  of  the  testator's 
residuary  estate,  have  not  found  such  a  time,  the  income  of  that  part 
belongs  to  the  tenant  for  life,  as  well  as  the  income  of  that  part  which, 
in  the  exercise  of  their  discretion,  they  have  found  a  convenient  time  to 
sell  or  convert;  and  the  decree  declared  that  the  plaintiff  was  entitled  to 
such  interest  as  actually  accrued  upon  the  clear  residuary  personal  estate 
of  the  testator  during  the  first  year  after  the  death  of  the  testator"  (a). 
The  decision,  as  will  have  been  observed,  turned  upon  the  peculiar  pen- 
ning of  the  will. 

^Interest  has  been  given,  in  some  cases,  to  the  tenant  for  life,  upon  r»e^o-i 
the  unconverted  property,  at  four  per  cent  (6).  Where  a  portion  L  J 
of  the  testator's  estate  consisted  of  a  debt,  and  the  debtor's  estate  was  in- 
solvent, and  for  some  years  nothing  was  recovered,  either  for  principal  or 
interest,  but  at  length  a  sum  was  realized.  Lord  Cottenham  held  that  the 
proper  order,  as  regards  the  tenant  for  life,  was  to  ascertain  what  the 
bond  would  have  realized  if  the  debtor's  estate  had  been  administered  at 
the  end  of  a  year  after  the  death  of  the  testatrix,  and  to  allow  the  tenant 
for  life  interest  at  four  per  cent,  on  that  amount  (c) :  though  this  was 
not  a  direct  decision  upon  the  point  as  regards  the  amount  of  interest, 
for  it  was  in  part  founded  on  a  suggestion  of  the  counsel  of  one  of  the 
parties,  which  was  acquiesced  in  by  the  counsel  for  the  other  parties,  it 

(a)  In  this  case,  CaUecUt  v.  CaldtcoU^  conversion ;  see  1  Y.  &  Coll.  C.  C.  320,  n. 
amongst  other  cases,  was  cited ;  but  it  is  to  be  By  the  decree  in  CaldecoU  v.  Caldecott,  on 
remarked  that,  according  to  the  Vice  Chancel-  further  directions  (1  Y.  &  Coll.  C.  C.  738), 
Jor's  oonstniction,  there  was  no  part  of  the  as  regards  the  interest  on  that  part  of  the 
property  which  was  not,  in  reference  to  the  property  not  in  a  proper  state  of  investment, 
terms  of  the  will,  in  a  proper  state  of  invest  •  it  was  declared,  that  as  to  the  shares  in  the 
ment;  the  terms  of  the  trust  were,  as  will  be  fire  and  life  insurance  companies,  the  plain- 
seen,  special.  In  Sparling  v.  Parker  (1846),  tifi*  was  entitled  to  so  much  of  the  dividends, 
n^a,  et  v.  ante,  p.  43  (now  reported  in  9  &c.,  as  had  accrued  since  the  death  of  the 
Beav.  p.  524),  a  similar  decree,  without  refer-  testator  as  would  not  exceed  four  per  cent 
enoe  to  the  general  doctrine,  was  made  on  per  annum  on  the  sums  ascertained  to  be  the 
the  intention  to  be  collected  upon  the  con-  value  thereof  respectively,  at  the  end  of  one 
struction  of  the  will,  giving  the  tenant  for  life  year  ijrom  the  testator's  death,  and  to  so  much 
the  income  produced  since  the  death.  The  of  the  dividends,  &c.,  thereafter  to  accrue  on 
property  was  not  of  a  perishable  nature;  the  same  until  they  should  be  sold,  as  would 
there  was  nothing  in  the  will  pointing  at  an  not  exceed  interest  at  the  same  rate ;  the  same 
immediate  sale  and  investment;  the  trustees  principle  was  applied  to  the  Bank  Stock  which 
were  to  sell  and  invest  the  personal  estate,  had  been  sold ;  and  see  the  remainder  of  the 
"as  soon  as  may  be,"  in  the  purchase  of  lands  decree,  pp.  738-9:  and  see  the  Vice-Chan* 
most  convenient  to  the  estates  the  testator  al*  cellor  Knight  Bruce's  judgment  in  Sutherland 
ready  possessed;  see  p.  527.  v.  Cooke,  nip.  p.  44;  1  Coll.  505;  his  honor, 

(6)   Caldecott  v.  Caldecott,  and  GUmm  v.  it  should  be  stated,  added  **  and  I  think  that, 

Sou,  fupro,  p.  44.    The  decree  in  Gibton  v.  consistently  with  Howe  v.  Lord  Dartmouihy 

£oit,  ibid,  contains  a  special  declaration  as  to  and  Z>tincf  v.  ScoU,  I  may  do  so  in  the  present 

the  reason  of  the  exception  as  to  the  lease*  case." 

hold  estate,  on  which  Lord  Eldon  directed         (e)  Lord  C.  Turner  y.  Newport,  2  VhiW.l^, 

that  a  value  should  be  put,  and  that  the  te-  on  appeal:  S.  C,  1  C.  P.  Coop.  R.  p.  147: 

nant  for  life  should  have  four  per  cent.,  from  no  question  was  raised  as  to  the  time  from 

the  testator's  death,  on  the  value ;  but  it  does  which  tlie  interest  should  begin  to  run ;  in 

not  appear  from  the  decree  what  rate  of  in-  fact,  the  Master  was  directed  to  make  the 

terest  was  given  on  the  residue  of  the  pro-  calculation  from  the  end  of  one  year, 
perty,  between  the  testator's  death  and  the 
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may  be  taken  as  an  indication  of  his  lordship's  opinion  as  to  the  rate  of 
interest  to  be  given.  Where  the  executors  or  trustees  hare  an  option  to 
invest  on  real  or  government  securities,  and  they  have  omitted  to  do  either, 
it  is  the  settled  practice  in  the  court  of  the  Master  of  the  Rolls  to  allow 
interest  at  three  per  cent,  only,  or  such  interest  as  would  have  been  pro- 
duced by  an  investment  in  the  £3  per  cent.  Consols,  though  there  is  no 
such  settled  practice  in  the  other  branches  of  the  court,  and  there  are 
authorities  which  would  give  to  the  tenant  for  life  the  larger  interest 
which  might  have  accrued  from  an  investment  on  real  security,  according 
to  the  option  given  to  the  trustees  (a).  It  appears,  therefore,  that  the 
r*^i1  *9^^^i^°  ^^  ^^  whether  the  tenant  for  life  shall  be  entitled  to  the 
■-  -'  actual  income  of  the  property  not  converted,  or  what  rate  of  in- 
terest, if  any,  he  shall  receive  on  the  unconverted  portions  of  the  residne, 
not  being  in  a  proper  state  of  investment,  during  the  first  year,  is  not 
definitely  settled. 

If  the  question — as  to  what  amount  of  interest  the  tenant  for  life  should 
receive,  and  from  what  time,  where  the  residue  given  in  succession  con- 
sists of  various  particulars,  some  of  which  are  wearing  out  or  otherwise 
not  in  a  proper  state  of  investment — had  always  come  for  decision  with 
reference  to  the  mere  matter  of  right  as  between  the  tenant  for  life  and 
those  in  remainder,  perhaps  there  would  not  have  been  any  discrepancy 
in  the  decisions,  whether  there  were  an  express  direction  for  conversion 
or  not.  Where  a  residue,  consisting  of  particulars  of  the  above  descrip- 
tion is  given  simpliciter^  without  any  indication  of  intention  beyond  what 
the  direction  that  the  residue  shall  be  enjoyed  in  succession  implies,  it 
is  obvious,  that  the  enjoyment  of  the  property,  which  is  wearing  out, 
cannot  be  secured  to  each  of  the  persons  to  whom  it  is  given,  unless  it 
be  converted  (6);  the  law  therefore  implies  a  direction  for  conversion, 
though  it  be  not  expressly  given  (c) :  as  the  will  speaks  from  the  death, 
the  title  of  the  tenant  for  life  must,  it  would  seem,  vest  at  the  death;  if 
so,  it  is  obvious  that  the  conversion,  if  it  be  practicable,  ought  to  take 
place  immediately  on  the  death  of  the  testator.  In  some  cases,  for  in- 
stance, where  the  residuary  estate  consists  of  Long  Annuities  only,  this 
may  be  done  without  any  loss  or  sacrifice ;  and  putting  loss  and  sacrifice 
out  of  consideration,  a  conversion,  in  many  cases,  might  be  made  imme- 


(a)  See  Eobinaim  v.  Robinton,  additional  have  accrued  on  an  investment  in  the  fondk 

note  No.  2.     In  Marsh  v.  HunteTf  6  Mad.  This  point  seems  to  require  lo  be  set  at  rest 

295,  Sir  J.  Leach   held   that  the  executors  by  Lord  Cottenham  or  the  House  of  Lords. 

were  only  liable  for  the  principal  sura  omitted  The   interest   usually  charged    against  the 

to  have  been  invested ;  and  Sir  J.  Wigraro,  trustee  who  commits  a  breach  of  trust,  soch 

in  Shepherd  v.  Mouity  4  Hare,  505,  followed  as  omitting  to  convert  and  invest,  not  viV 

that  case ;  the  Vice-chancellor  Knight  Bruce,  fully,  is  four  per  cent ;  M<m^  v.   Can,  4 

in  Reei  v.  WiUiaim  (1847),  also  decided  in  Beav.  49,  53;  and  see  the  other  cases,  HOI 

conformity  with  Shepherd  v.  MouU:  none  of  on  Trustees,  541. 
these  cases  were  cited  in  /2o6tfi«>«i  v.  JRobin-        (6)  V.  tuprOf  p.  42. 

KHy  though  Lord  Langdale  appears  to  refer         (e)  "  I  cannot  read  the  words  *■  in  tnisc  to 

to  them  in  his  judgment,  and  perhaps  the  be  by  them  (the  trustees)  from  time  to  time, 

reference  to  the  case  in  4th  Hare  ought  to  be  as  they  shall  think  fit,  turned  into  moneys  lor 

to  Shepherd  v.  Mouli,    It  would  seem  to  follow  the  payment  of  my  debts  and  legacies,^''  said 

from  these  cases,  if  they  should  be  taken  as  the  Vice-Chancellor  Knight  Bruce,  in  Celih 

the  law,  that  where  there  is  an  option  to  in-  coU  v.  CcMeaM  (1  Y.  &  Coll.  C.  C.  322),  'as 

vest  in  real  or  government  security,  and  no  expressing  more  than  the  law  woald  direei 

investment  is  made,  the  tenant  for  life  ought  or  imply  without  them;^*  et  v.  Und.  p.  323. 
not  to  be  confined  to  the  interest  which  would 
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diately;  and  where  it  is  delayed  only  to  prevent  a  loss  from  falling  on 
the  corpus  of  the  estate,  that  ought  not,  it  would  seem,  in  a  question  of 
*right,to  be  allowed  to  operate  to  the  prejudice  of  any  particular  rn^p^op^i 
person  who  has  an  interest  in  the  property.  L        J 

Then  does  an  express  direction  for  conversion  make  any  difference  ? 
If  an  express  direction  is  no  more  than  the  law  implies,  the  question  is 
answered.     But  it  may  further  be  observed,  that  if  real  estate  is  directed 
to  be  converted  with  all  convenient  speed,  or  in  words  of  similar  im- 
port, though  it  is  well  known  that,  in  many  cases,  it  cannot  without 
danger  of  loss  be  converted  immediately,  yet  it  is  treated  as  converted 
from  the  day  of  the  testator's  death,  and  the  tenant  for  life  is  held  to  be 
entitled  to  the  rents  and  profits  from  the  death  of  the  testator  (a) ;  and 
it  is  the  same  where  the  estate  is  directed  to  be  converted   after  the 
death  of  a  person  who  has  a  life  interest  in  the  estate  (6).     Why  should 
a  different  principle  be  applied  to  a  direction  for  the  conversion  of  per- 
sonal estate  with  a  view  to  investment,  so  far  as  the  rights  of  the  parties 
as  between  themselves  are  concerned  (c).     A  year  from  the  day  of  the 
testator's  death  may  indeed,  as  a  matter  of  convenience,  be  taken,  in 
the  latter  case,  as  the  time  for  ascertaining  the  amount — for,  as  regards 
personal  estate,  time  must  be  given  to  get  it  in  and  to  see  what  is  really 
residue  (d); — but,  if  this  be  the  only  reason,  surely  it  ought  not  to  affect 
any  question  of  right  as  between  the  residuary  legatees  themselves  ;  it 
does  not  affect  the  general  legatees  so  far  as  regards  their  title  to  their 
legacies,  it  only  affects  the  question  of  interest  on  the  legacies ;  one 
year  from  the  death  of  the  testator  being  considered  as  a  reasonable 
time  to  be  allowed  to  the  *executor  for  getting  in  the  personal  y«cMi 
estate  and  paying  the  debts,  the  executor  is  not  considered,  be-  ^        ■■ 
fore  the  expiration  of  that  time,  as  in  default  for  not  paying  the  general 
legacies;  until  that  time,  therefore,  the  legatees  are  not  entitled  to  claim 
any  interest :  but  no  question  of  interest  arises  in  respect  of  the  tenant 
for  life  of  a  residue  ;  the  corpus  of  the  gift  to  him  is  a  life  interest  in  the 

(a)  Lord  Tburlow,  fiWcAeon V.  Afanmng^on,  is  there  made  to  wait  a  year;  SitweU  y.  Bet' 

1  Yes.  JuD.  367.    (The  case  itself  (see  8  Yes.  nard,  541-2.    Tlie  construction  put  upon  the 

555)  turned  on  what  was  meant  by  the  words  words,  ^^  with  all  convenient  speed,"  as  re- 

"in  case  the  legatee  of  a   residue  of  per-  spects  personalty,  as  between  tfte  executora  and 

sonalty  should  die  before  he  received  it ;"  under  the  penont  interested  m  the  estate,  is,  that  it  is  to 

the  circumstances,  which  were  special,  Lord  be  considered  as  converted  within  a  year, 

Tburlow  held  that  it  vested  at  the  testator's  that  being  considered   as  the  time  within 

death,  though  the  case  ended  in  a  compro-  which,  in  the  generality  of  cases,  it  may  be 

mise).     Casamajor  v.  Strode^  19  Yes.  390,  in  converted  with  ordinary  diligence ;  Lord  El- 

tbe   note ;   Elwin  v.  Ehoin,  8  Yes.  554  (v.  don,  Gibson  v.  Bott,  7  Yes.  95-6 ;  see,  also, 

infra^  n.  (c));  and  see  Browne  v.  De  Laety  4  SirW.  Ghrant's  observations,  Ehmn  v.  £/tirm, 

Bro.  536  ;    Vigor  v.  Harwood^  12  Sim.  p.  172 ;  8  Yes.  p.  553  ;  the  question,  in  that  case,  was, 

and  see  Dalzell  on  Conversion,  p.  50.  as  to  the  vesting  of  a  legacy  upon  the  con- 

(6)  Fitzgerald  v.   Jervoice,  5  Mad.  p.  29  ;  struction  of  the  words  of  the  will ;  there  the 

the  construction   was  confirmed  by  the  cir-  vesting  was  postponed  till  afler  the  sale,  dis- 

cumstances  in  that  case ;  the  marginal  note,  as  tinguishing  it  from  Hutcheon  v.  Mannington, 

Mr.  Jarmaa  has  observed,  is  incorrect  I  may  here  observe,  that  Mr.  Jarman  on 

(r)  **•  Where  there  is  a  trust,"   says  Lord  Wills  (i.  pp.  542-3)  draws  a  conclusion  from 

Thurlow,  in  Hutcheon  v.  Mannington, uin  sup,  this  case,  and  SUioell  v.   Bernard,  which  I 

"  that  is  always  considered  here  as  done  which  cannot  trace  to  those  cases :   et  v.  Brooke  v. 

isordered  to  bedone."  Where  there  is  a  direo-  Zoom,  supra^  p.   42,  and  SilweU  v.  Bernard, 

tion  for  the  accumulation  of  the  interest  of  a  supra,  p.  43. 

residue  directc^d  to  be  laid  out,  the  interest  is  (ji)  See  SHweU  r.  Bernard,  6  Yes.  pp.  533, 

not  given  from  the  death;  the  tenant  for  life  542,  Lord  Eldon. 
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residue,  commenciDg,  as  I  apprehend  upon  every  analogy,  from  tke 
death  of  the  testator,  let  the  amount  of  such  residue  be  ascertaiaed 
"when  and  how  it  may. 

Besides,  notwithstanding  the  allowance  of  the  year  to  the  executors, 
DO  one  denies  that  the  executors  may  convert  the  whole  the  next  day 
after  the  testator's  death,  if  that  be  practicable  ;  and  not  only  may  they 
pay  the  general  legacies  immediately,  but  it  would  seem  that  where  the 
fund  is  clear  they  ought  to  do  so  (a) ;  and  it  is  now  established,  as  we 
have  seen,  that  if  they  do  make  such  conversion,  and  invest  the  pro- 
ceeds in  proper  securities,  the  tenant  for  life  will  be  entitled  to  the  in- 
come of  the  property  so  invested.  Surely  on  principle  the  tenant  for 
life,  looking  to  the  matter  of  right  as  between  himself  and  those  in  re- 
mainder, is  equally  entitled  to  the  interest  or  dividends  which  might  have 
accrued  if  a  conversion  and  proper  investment  had  been  made:  if  the 
question  be  made  to  depend  on  whether  such  a  conversion  might  hare 
been  made,  the  particulars  of  every  case  would  have  to  be  examined  into, 
an  inquiry  that  might  be  ^'  endless  and  immeasurable"  (6),  and  even  if  it 
should  appear  that  an  immediate  conversion  could  not  have  been  made 
without  a  sacrifice  as  regards  the  corpus  of  the  property,  would  it  follow 
that  the  tenant  for  life  should  be  excluded  from  the  benefit  which  he 
would  derive  from  sueh  immediate  conversion,  if  he  would  be  the  loser, 
and  those  only  in  remainder  be  the  gainers  by  the  delay  ? — a  conse- 
quence which,  in  all  probability,  must  result  if  be  should  be  held  to  be 
entitled  only  to  that  which  is  in  a  proper  state  of  investment  during  the 
year. 

Then,  on  the  other  hand,  as  regards  the  right  of  the  tenant  for  life 
to  the  actual  income  of  the  unconverted  property;  as  modern  autho- 
rity and  experience  are  against  the  construction  that  would  exclude  the 
tenant  for  life  until  actual  conversion  (c),  it  seems  to  be  equally  con- 
trary to  principle  that  any  delay  in  the  conversion  should  give  to 
the  tenant  for  life  the  income  of  property  which,  at  the  end  of  the  year, 
will  be  or  even  may  be  of  less  value  than  it  was  at  the  death  of  the 
testator. 

r*5671  *'*  would  appear,  therefore,  that,  independently  of  authority, 
^  ^  the  only  true  principle  would  be,  in  settling  the  question  of  right, 
to  disregard  the  twelve  months  allowed  for  collection,  or  to  use  it  only  as 
the  medium  for  ascertaining  "what  the  residue  actually  is,  and  put  it  cat 
of  the  question  in  determining  what  the  rights  of  the  tenant  for  life  and 
remainderman  are  as  between  themselves.  This  mode  of  treating  the 
subject  would  give  to  the  tenant  for  life  from  the  time  when,  as  I  have  as- 
sumed, his  title  equally  as  that  of  a  general  legatee  accrues,  namely,  the 
testator's  death,  the  interest  on  the  actual  residue  to  be  ascertained  ia 
the  manner  above  referred  to ;  and  this  is  the  principle  on  \irhich  Lord 
Lyndhurst  appears  to  have  founded  his  decision  in  the  case  of  Dimes  v. 
Scatty  though  possibly,  as  has  been  intimated  by  the  Vice-Chancellor 
Wigram,  Lord  Lyndhurst  may,  in  coming  to  that  decision,  have,  to  a 
certain  extent,  disregarded  some  of  the  previous  authorities.  It  is  how- 
ever to  be  observed,  as  regards  some  at  least  of  those  authorities,  as  well 

(a)  LoTd  Redeadale,  Peanon  ▼.  Peanon,  I         (b)  See  SUweU  v.  Bernard,  6  Vea.  540. 
Scho.  &  Lef.  12  ;  Lord   Eldon,  Garth^iore  v.         (c)  V.  tupra,  pp.  43-4. 
Chahdj  10  Ves.  13. 
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18  of  those  which  have  subsequently  occurred  (a),  that  the  executors  or 
rustees  had,  in  the  particular  case,  from  inadvertence  or  error  in  judg^ 
sent,  allowed  the  tenant  for  life,  for  several  years,  to  enjoy  the  income 
)f  the  property  which  ought  to  have  been  converted ;  so  that  to  have 
ipplied  the  strict  rule  of  right  would  have  borne  very  hard  upon  the 
executors  and  upon  the  tenant  for  life,  who,  after  the  lapse  of  several 
^ears,  had  been  suddenly  informed  that  he  was  a  debtor.  Hence,  in 
mch  cases,  some  principle  appears  to  have  been  searched  for  on  which 
0  relieve  the  executor  and  the  tenant  for  life  in  the  particular  instance. 
Some  cases,  as  will  have  been  seen,  have  gone  so  far  as  to  give  to  the 
enaot  for  life,  and  thus  to  the  executors,  the  benefit  of  the  year  allowed 
br  collection  and  conversion,  and  to  allow  him  for  that  year  the  income 
ictualiy  received  ;  a  purpose  which  appears  to  be  quite  foreign  to  that 
br  which  the  allowance  of  the  year  was  originally  introduced,  and  which, 
f  followed  out,  as  it  must  be  if  founded  on  principle,  might,  in  some 
)ossible  cases,  give  to  the  tenant  for  life  the  whole  of  the  residue,  as  in 
he  instance  of  the  testator  dying  the  year  that  his  Long  Annuities  or  his 
easehold  interests,  of  which  the  entire  residue  may  consist,  shall  expire, 
in  other  cases,  in  some  instances  perhaps  from  similar  motives,  four  per 
ient.  has  been  allowed  upon  the  value,  taking  it  to  have  been  converted 
it  the  death  or  at  the  end  of  the  year.  Lord  Lyndhurst's  decision  cer- 
ainly  put  aside  all  such  merciful  considerations :  Sir  A.  Hart's  decision 
D  La  Terriere  v.  Bvlmer^  putting,  as  it  has  been  held  in  some  of  the 
Dore  modern  cases,  a  forced  construction  on  the  direction  for  conversion, 
vent  to  the  other  extreme. 

*The  Vice-Chancellor  Wigram  appears  to  object  to  the  prin-  r»eu;o-| 
iple  of  the  decision  in  Dimes  v.  Scotty  because  it  makes  a  dis-  *-  ^ 
inction  between  the  case  of  a  residuary  legatee  and  all  other  ffeneral 
egatees ;  but,  as  regards  the  question  now  under  consideration,  is  there 
lot  an  essential  difierence  between  the  two?  to  refuse  to- the  tenant  for 
ife  any  part  of  the  income  during  the  first  year  is,  in  eSect,  to  deprive 
lim  of  part  of  his  capital ;  the  capital  of  the  general  legatee  is  not 
ouched  by  not  allowing  him  interest  for  the  first  year. 

There  may  be  cases  where  the  principle  of  the  case  of  Dimes  v.  Scott 
Qay  be  found  to  be  difficult  of  application ;  if,  however,  that  principle  in 
ill  its  integrity  were  finally  established,  it  would  furnish  a  clear  and 
tefinite  rule,  applicable  without  difficulty,  in  most  cases,  and  perhaps 
lot  oflering  any  serious  difficulty  in  any:  the  case  of  debts  which  can- 
K)t  be  collected  for  years  has  been  overcome  (i).  It  might  for  a  time 
10  doubt  bear  hard  upon  executors  and  tenants  for  life,  in  particular 
ases,  where  they  may  have  acted  upon  some  of  the  decided  cases ;  but, 
f  the  rule  were  settled,  the  frequent  recurrence  of  instances  in  which  it 
rould  have  to  be  applied  would  soon  make  it  known  to  those  who  have 
0  advise  in  such  cases ;  and,  instead  of  the  tenant  for  life  being  able  to 
iroduce  decisions  or  dicta  to  show  that  he  is  entitled  to  the  actual  in- 
some  received,  or  at  least  to  interest  at  four  per  cent.,  and  the  remain- 
lerman  to  produce  authorities  to  show  that  the  tenant  for  life  is  entitled 

(a)  y.  tnf.  oi.  Sulthtriand  r.  Cookey  fupro,    Coop.  R.  temp.  Cottenhauii  151-2,  on  appeal 
•  44.  fVom  the  decision  of  the  Vice  Chancellor  of 

(6)  See  TWnur  ▼.  Newport^  nipra;  1  C.  P.    England,  14  Sim.  33. 
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to  nothing  nntil  the  conversion  is  made,  or  to  three  per  cent,  or  the  din- 
dends  of  a  supposed  amount  of  three  per  cent,  stock  only,  and  that  only 
fiom  the  end  of  a  year  (a),  thereby  forcing  the  executor  to  act  under  the 
indemnity  of  the  Court  of  Chancery,  or  to  act  under  the  peril  of  persanil 
risk,  there  would  be  a  definite  rule  to  which  each  party  interested  might 
be  referred,  and  the  executor  might  safely  act  without  resorting  to  a  suit 
It  is,  therefore,  of  the  utmost  importance  that  some  case  distinctly  raising 
the  question,  in  which  all  the  authorities  might  be  reviewed,  should  be,  as 
no  doubt  will  speedily  happen,  brought  for  decision  before  Lord  Cottenham. 
The  principle  of  Howe  v.  Lord  Dartmouth  has  been  held  not  to  apply 
to  the  case  of  property  invested  in  Indian  securities  given  by  a  testator 
resident  there,  during  the  time  the  parties  are  living  in  India  (b).  Where 
the  personal  estate  is  to  be  converted  and  invested  in  the  purchase  of 
r*^Q1  ^^°^^'  ^^  ^  general  rule  the  interest  of  the  personal  fund  *wludi 
*-  -■  accrues  for  the  first  year  only  is  to  be  considered  as  capital, 
though  there  be  a  direction  to  accumulate  until  the  purchase  be  actuaDy 
made  (c).  Where  there  is  a  trust  for  accumulation  which  exceeds  the 
legal  limits,  the  accumulations  which,  at  the  end  of  the  21  years,  shoold 
have  been  made  upon  the  principal  sum  will  generally  form  part  of  the 
capital  of  the  residue  {d). 

In  the  case  of  bequests  of  specific  property  to  dififerent  persons  in 
succession,  a  question  frequently  occurs  as  to  who  is  entitled  to  any  ex- 
traordinary profit  that  may  accrue  in  any  particular  year.  The  general 
rule  is  that  Bonuses,  whether  given  in  stock  or  money,  will  be  consi- 
dered as  capital  and  must  be  laid  out(e).  In  Price  v.  Anderson  ^1847)  (/), 
the  testator  gave  the  dividends  and  interest  of  whatever  stocit  he  might 
possess  in  the  Royal  Exchange  Assurance  Company  to  his  granddaugh- 
ter for  life,  for  her  separate  use,  and  after  her  death  the  principal  was  to 
be  sold :  the  company  gave  a  bonus  in  addition  to  the  usual  dividend^ 
and  the  question  was,  whether  the  tenant  for  life  was  entitled  to  it 
"  The  question,"  said  the  Vice-Chancellor  of  England,  "  must  be  dete^ 
mined  by  the  mode  in  which  the  company  have  dealt  with  their  profits. 
The  company  might  have  declared,  if  they  had  thought  proper,  that  part 
of  it  should  be  dividend  and  part  capital,  but  instead  of  doing  so,  they 
have  declared  the  whole  to  be  dividend ;  and  therefore,"  said  the  Vice- 
Chancellor,  *'the  tenant  for  life  is  entitled  to  the  whole."  The  Vice- 
Chancellor  considered  that  the  Lord  Chancellor's  order  of  the  4th  of 
April,  1838,  applied  only  to  the  Governor  and  the  Company  of  the  Bank 
of  England,  and  not  to  any  other  company,  and  that  it  manifested  that 
what  other  companies  declared  to  be  dividend  should  be  taken  as  di?i* 
dend  {g). 

(a)  V.  wipra,  p.  559.  t.  8(0tU  3  My.  &  K.  500,  1  C,  P.  Coop.  B. 

(6)  HoOani  ▼.  AigAct,  16  Yes.  Ill:  S.  C.  temp.  Cottenh.  167^  TWiba-y. JBonBcfl;5Be»T. 

3  Meriv.  p.  685 ;  it  was  held  that  the  infant,  607. 

being  resident  here,  was  entitled  to  have  the         {eC)  Crawley  v.  Onow&y,  7  Sim.  429. 
Ibnd  then  remitted  to  this  ooantrj.  (e)  Pont  v.  Paru,  10  Yes.  185^  190;  Ckf- 

(c)  SUweU  T.  Bernard,  M  tup.  (see  Lord  ton  v.  Graham,ibiiL2SS,  290;  and  aee  Wmi 

Cottenham's  obeervations  as  to  the  principle  ▼.  Combe,  7  Sim.  634. 
of  this  case,  CoMotnaior  y.  Peanon,  8  Ct.  &        (/)  15  Sim.  473;  and  see  MUk  ▼.  Jfifli,? 

Fin.  94-5) ;  Notl  t.  Lord  Henky,  7  Price,  241 ;  Sim.  501. 

V.  Gray,  2  Sim.  &  S.  396;  Vichere       (g)  The  case  prinoipallfielied  upon,  on  ^ 
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Where  a  sum  of  stock  is  given  to  tnistees,  in  trust,  for  a  married 
woman  for  life,  v^ith  remainder  to  her  children,  being  infants,  the  court 
will  not  ordinarily  give  its  sanction  to  the  fund  being  sold  out  and  in- 
vested on  mortgage,  so  as  to  give  the  tenant  for  life  a  greater  interest', 
though  power  may  have  been  given  to  the  trustees  to  lay  out  the  property 
on  real  security,  and  though  they  join  in  the  petition,  *particu-  rmf.'rrn 
larly  as  in  such  cases  the  expenses  frequently  more  than  coun-  *■  ^ 
terbalance  the  advantage  derived  by  the  tenant  for  life  from  the  increase 
of  income  (a). 

Questions  frequently  arise  between  the  tenant  for  life  and  those  in 
remainder  as  to  the  right  to  the  Timber  on  settled  estates,  and  in  regard 
to  the  working  of  Mines  and  Quarries.  As  a  general  rule,  if  timber  is 
severed  from  the  estate  by  the  act  of  a  trespasser  or  a  tempest,  the  timber 
belongs  either  to  the  tenant  for  life  without  impeachment  of  waste,  if  in 
possession,  or  to  the  person  who  has  the  inheritance  in  case  there  be  no 
such  tenant  for  life  (6).  But  a  tenant  for  life  without  impeachment  of 
waste,  though  himself  entitled  to  cut  down  timber,  cannot,  it  seems,  claim 
limber  severed  during  the  prior  estate  of  a  person  not  entitled  to  cut 
timber,  it  vests  in  the  owner  of  the  inheritance;  and  a  tenant  for  life 
impeachable  of  waste  is  in  the  same  condition  as  regards  underwood 
improperly  cut  by  a  preceding  tenant  (c). 

Tenant  for  life  impeachable  of  waste  is  only  allowed  to  fell  timber 
prhen,  where,  and  in  such  manner  as  that  it  will  be  for  the  benefit  of  the 
accession;  and,  perhaps,  it  is  almost  necessary  that  he  should  first  apply 
0  the  Court  of  Chancery,  in  order  that  the  felling  may  take  place  and 
he  produce  may  be  laid  out  under  its  directions,  for  the  tenant  for  life  is 
lot  entitled  to  the  timber  when  cut  (d). 

A  tenant  for  life  without  impeachment  of  waste  may  fell  trees  fit  for 

he  purposes  of  timber,  though  young  and  not  such  as  would  be  felled 

n  a  course  of  husbandlike  management  of  the  estate  {e) ;  but  he  will 

»e  restrained,  though  having  the  legal  right  so  to  do,  from  what  has 

been  termed  malicious,  extravagant,  or  bumorsome  waste,  for  pr^-i-i 

Dstance,  the  total  destruction  of  a  wood  or  coppice.     So  he  I-        ■■ 
— •-_ 

art  of  the  tenant  for  life,  was  Barclay  ▼.  junctions,  in  which  learned  work  the  leading 

Vaifuwrighl,  14  Yes.  66.  authorities,  down  to  1841,  are  stated  or  re- 

(a)  Barry  v.  Marriott,  xii.  Jur.  1043 ;  Vice-  ferred  to;  et  v,  tupra,  toJ.  i.  pp.  671-2 ;  and 

!hanoellor  Knight  Bruce ;  and  see,  In  re  Ftut  infra,  title  Jn^'imcfton. 
1817),  C.  P.  Coop.  Rep.  temp.  Cottenham,        (c)  Per  Buller,  J.,  Pigot  ▼.  BuUodc,  1  Ves. 

57 ;  a  y.  ibid.  158.  J.  484;  3  Bro.  539. 

(6)  Vice-chancellor  of  England,  Tooker  v.         (rf)   Beujick  v.   Whitfidd,  3   P.  W.  267; 

hnaUy^  5  Sim.  241 ;  Bowles's  case,  11  Rep.  Hiusey  v.  HusHy,  5  Mad.  44 ;  and  see  Mton 

9;  SktUan  v.  Skelton  (Lord  Nottingham),  2  v.  Jston,  1  Ves.  p.  264;  Knight  y.  Dt^ltttis, 

wranst  17 1  (14  Ves.  427).    Lord  Talbot,  in  2  Ves.  362 ;  Burges  v.  Lomby  16  Ves.  179,  H 

bfficfc  y.  Whiljield,  3  P.  W.  267,  says,  "  to  ▼.  infra.    As  to  the  application  or  laying  out 

im  who  has  the  first  estate  of  inheritance;''  of  the  produce  of  timber  directed  to  be  oat 

at  this  had  reference  to  a  case  of  simple  te*  because  running  into  decay,  see  Eden  on  In* 

tnt  for  life :  see  WUliams  y.  Duke  of  BoUon^  June.  218,  et  ttq,;  Cowd  y.  Chambers,  RoUs^ 

Cox,  72;  3  P.  W.  268,n.;  fully  stated  in  1833,  Drewry  on  Inj.  142;  and  tn/ro,  p.  572, 
den  on  Inj.  215-18;  see  the  other  cases.  Bis-        (e)  Smyths  y.  Smythe,  2  Swanst.  251 ;  S,  C, 

it,  314,  315.    As  to  what  is  the  meaning  of  Wilson,  426;  et  y.  Burges  y.  Lamb,  16  Ves* 

le  words  "  voluntary  waste  excepted,"  see  174,  177;  Jston  v.  Jiston,  ngpra.    As  regards 

arth  V.  Cotton,  1  Dick.  183 ;  and  Bisset,  316.  tenant  for  life  of  a  term  of  years  nnimpeacha* 

s  to  injunctions  to  restrain  the  tenant  for  life  able,  see  iSitr  S.  Bridges  y.  Stqthens,  2  Swanst. 

om  committing  waste,  see  Drewry  on  In-  150,  and  the  next  note. 
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will  be  restrained  from  cutting  down  trees  planted  or  left  standing  for 
ornament,  whether  really  or  fancifully  ornamental,  but  not  merely  b^ 
cause  they  may  be  really  ornamental :  and  the  protection  extends  not 
only  to  trees  about  the  mansion,  but  to  those  in  rides  and  avenues,  and 
to  trees  and  clUmps  of  trees  wheresoever  growing  and  though  at  a  con- 
siderable distance,  if  planted  or  intended  for  ornament,  and  thoagk 
planted  by  himself  (a).  It  would  seem  that  scarcely  any  alteration  ii 
circumstances  can  justify  such  an  act  on  the  part  of  the  tenant  for  life: 
it  makes  no  difierence  that  the  original  mansion-house  is  pulled  dovn; 
another  may  possibly  be  built  for  the  sake  of  the  trees  (fr) :  and  such  an 
act,  and  the  pulling  down  of  houses,  are  equitable  waste,  though  the  in- 
heritance may  have  been  actually  improved  by  it(c).  Whether  timber  was 
intended  or  left  standing  for  ornament  by  the  devisor  of  a  tenant  for  life 
may  be  proved,  in  case  of  doubt,  from  his  conduct  in  regard  to  it  ((Q. 
It  may  be  observed,  however,  as  previously  noticed,  that  the  Vice-Chan- 
cellor  of  England,  in  a  late  case,  did  not  acquiesce  in  Sir  John  Leach's 
doctrine  in  Lord  Ormonde  y.  Kinnerstey^  that  the  tenant  for  life  was  to 
be  considered,  as  regards  equitable  waste,  in  the  light  of  a  trustee  fa 
the  persons  entitled  to  the  inheritance  (e). 

In  all  such  cases,  the  Statute  of  Limitations,  whether  it  is  to  be  con- 
sidered as  directly  affecting  the  case,  or  only  as  followed  by  analogy, 
does  not  run  until  the  death  of  the  tenant  for  life  so  committing  tbe 
waste  (/);  and  the  estate  of  the  tenant  for  life  is  liable  for  the  amoant 
r*5721  '■®^®*^^^>  ^^^  interest  at  four  per  cent. :  there  may,  however,  he  a 
**  ^  'release  or  an  abandonment  of  right  on  the  part  of  the  person 
injured  :  in  the  case  from  which  the  last  observations  are  taken,  it  was  held 
that  there  was  nothing  amounting  to  abandonment  (^). 

It  is  a  settled  rule  in  the  Court  of  Chancery  that,  whether  the  estate 
be  settled  or  unsettled,  no  person  who  commits  a  trespass  shall,  by  bis 
own  wrong,  have  any  benefit  from  the  timber  cut.     With  respect  to 

(a)  Abraham  v.  Bubh^  3  Freem.  53  (see  there  observed  upon ;  and  see  Dukt  if  M 
Lord  Eldon's  obsermtions  on  this  case,  in  v.  Lord  Jhnktnt^  14  Sim.  357.  In  Mornt  t. 
WiiHamM  v.  WiUUmtM^  15  Yes.  4S7);  Jhmm.  2  Morri^  it  was  proved  that  the  ooppe^w(lrb 
Freem.  278  (cases  of  tenant  in  tail  aAer  poe-  in  the  neighborhood  had  rendered  the  piiA 
sibility  of  issue  extinct) ;  Cooht  v.  WhaJey^  1  unfit  for  the  growth  of  trees. 

£q.  Ab.  400;  and  Biafufp  of  London  v.  Web,        (c)  Duki  of  Leeds  v.  Eari  JmherU,i.ivL 

1  P.  W.  527,  case  of  lessee  for  yean  without  509;  14  Sim.  357 :  affirmed  by  Lord  Oob- 

impeachment  (and  the  early  authorities  are  oellor,  2  Phill.  117. 

collected  in  the  notes  to  this  case) ;  MarguU        (d)  Lutkmgton  v.  Boidero,  6  Mad.  149 ;  ud 

o/'DoiofuAirev.  Sani/yt,  6  Yes.  107,  112;  and  see    16   Yes.    173;    as   to   underwood,  ^e 

fVondneeU  v.  Bekuyte,  cited  in  note  to  that  Brydgts  v.  Stephtnt^  6  Mad.  279;  ti  v.i^ 

case,  p.  110;  Day  v.  Afcrry,  16  Yes.  375;  title /nfuiufion. 

there  the  trees  had  been  planted  to  exclude        (c)  Kingham  v.  Xsc,  15  Sim.  399;  v.a^ 

objects  from  view ;  jSttorney^Oentral  v.  Marl*  p.  305. 

borough,  3  Mad.  498.    It  is  not  sufficient  that        (/)  Ihtke  of  Letdi  v.  Lord  jMiertt,  x.  Jot- 

the  timber  is  in  fact  ornamental ;  per  Lord  509,  tupra. 

Eldon,  Biuret  y.Zofni,  16  Yes.  183;  Cq^fiY.         (g)  Same  Cate,  on    appeal  (20th  Nor. 

C#n,  Jac.  K  70,  71,  on  original  hearing,  6  1846),  x.  Jur.  957 ;  and  see,  as  to  the  deet 

Mad.  17;  and  see  Newdigaie  v.  Newdigate,  1  of  laying  by,  so  as  to  lead  the  party  oomoiii' 

Sim.  131 ;  and  Weliaky  v.  WelletUy,  6  Sim.  ting  the  unlawful  act  to  suppose  that  ixistO' 

497.  Tbe  leading  cases  on  this  subject,  down  quiesoed  in,  and  thus  to  spend  his  mooey  « 

to  1841,  will  be  found  in  Mr.  Drewry's  work  what  be  may  consider  to  be  iraprovemeois, 

on  Injunctions,  p.  142,  et  »eq.  Brydgee  v.  Kilbtame,  cited  in  Jackton  v.  Cel^y 

(b)  MorriM  ▼.  MorriM,  15  Sim.  p.  510;  xi.  5  Yes.  689;  and  igtf,  pp.  575, 576 ;  i(  v.  6  HsRi 
Jur.  p.  178,  confirmed  on  appeal,  xL  Jur.  273. 

196;    WOukii  t.  Wdkdey,  6   Sim.  497,  is 
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unsettled  estates,  the  point  was  decided  in  the  case  of  Tullety.  Tullet(a). 
There  an  infant  was  seised  in  fee,  and  the  mother,  who  was  his  guardian, 
cut  down  the  timber  as  upon  the  part  of  the  infant:  the  heir  of  the  infant 
brought  his  bill  to  have  the  money  which  arose  from  the  sale  of  the  timber 
secured ;  and  the  court  held,  that  no  benefit  whatever  should  result  to  a 
person  who,  when  she  did  the  act,  might  become  next  of  kin  of  the  infant ; 
but  that  the  money  should  be  reserved  for  the  benefit  of  the  party  entitled 
to  the  inheritance.  With  respect  to  the  case  of  a  settled  estate,  what 
took  place  in  the  case  of  Williams  v.  Duke  of  Bolton  {b)  shows  that  a 
tenant  for  life  who  is  impeachable  of  waste  shall  have  no  benefit  from  the 
timber  that  has  been  improperly  cut  down(c).  But  if  the  tenant  for  life 
has  not  done  the  wrongful  act,  then  he  has  been  permitted  to  receive  the 
dividends  of  the  stock  in  which  the  produce  of  timber  has  been  invested  {d). 
Where  there  is  a  settled  estate,  and  the  court  has  ordered  timber  to  be 
cut  down  (which  kinds  of  orders  are  made  not  for  the  p.e/'sonal  benefit 
)f  the  parties  but  for  the  benefit  of  the  estate  itself  that  is  the  inherit- 
)Dce(e)),  a  tenant  for  life  impeachable  of  waste  will  have  the  interest 
)f  the  produce  paid  to  him  for  his  life  if) :  and  if  the  timber  be  cut  by  the 
mthority  of  a  trustee  in  whom  the  legal  fee  is  vested  and  who  has  rvg^o-i 
^a  superintending  control  over  the  estate,  and  it  appears  that  the  ^  ^ 
imber  has  been  such  as  the  court  itself  would  have  ordered  to  be  cut,  the 
enant  for  life  impeachable  of  waste  will  equally  be  entitled  to  the  in- 
erest(^).  If  the  estate  be  sold  to  pay  debts,  the  court  gives  the  interest 
>f  the  surplus  to  the  tenant  for  life,  though  the  sum  is-  increased  by  the 
mce  of  timber  which  belonged  to  the  inheritance,  and  would  have 
lelded  no  profit  to  the  tenant  for  life  (A).  Lord  Hardwicke  is  reported 
0  have  said,  that,  notwithstanding  the  tenant  for  life  is  without  impeach- 
Qent  of  waste,  he  must  keep  the  tenant's  houses  in  repair,  unless  the 
barge  be  excessive:  but  it  has  been  decided  that  no  account  can  be  had 
gainst  him  for  dilapidations  (t). 

The  tenant  for  life,  unless  authorized  by  the  will,  is  not  entitled  (k) 

(a)    1   Dick.   322;   Axnb.  370;   and  spe  standing  of  which  would  be  prejudicial  to 

foaon  V.  Mamm,  there  cited ;  and  Mr.  Blunt^s  other  trees,  and  which  it  would  be  for  the . 

3Ce,  ibid*  370.  benefit  of  all  parties  interested  in  the  estate 

(6)  1  Cox,  72.  to  have  felled  and  sold.    The  Master  reported 

(c)  Vice-Chancellor  of  England,  Tooker  y.  that  the  timber  trees  and  saplings  mentioned 

ifM£s2ey,  5  Sim.  241.  in  his  report  were  in  a  state  of  decay;  on  that 

((f)  See  the  diet,  of  Sir  W.  Grant,  WidlBham  report  an  order  was  made  for  a  sale  of  such 

.  Widcham,  19  Ves.  423;  and  Otbome  v.  Of-  timber  for   sale,  and  af\erwards  the  order 

me,  cited  19  Yes.  423 ;  5  Sim.  242.  mentioned  in  the  text    The  Vice-chancellor 

(e)  Hustey  v.  Huney,  5  Mad.  44,   Leach,  Wigram  said  he  had  frequently  made  similar 

ice-Chancellor ;   "  The  court  does  not  cut  orders,  applying  to  timber  in  a  state  of  decay 

nber  in  such  cases,  only  because  a  provi-  and  timber  which  would  be  prejudicial  to 

mt  owner  might  do  so;"  Vice-Chancellor  other  trees;  4  Hare,  382. 
digram,  4  Hare,  382.  (g)   Waido  v.  Waldo,  7  Sim.  262. 

(/)   Tooker  v.  AnnaHeyy  5  Sim.  242.    In         (A)  Tracy  v.  Hertford,  2  Bro.  139. 

is  case,  the  estate  was  settled  on  tenant  for         (t)  Parteriche  v.  PowUt,  2  Atk.  p.  383  (see 

e,  subject  to  impeachment  for  waste,  with  Ix)rd  Redesdale's  observations  on  this  case, 

mainders  over.    By  the  decree  it  was  re-  CKnan  v.  Cooke,  1  Scho.  &  Lef  p.  35);  Mar- 

rred  to  the  Master  to  inquire  whether  there  quit  of  Latudoume  v.  Larudowne,  1  Jac.  &  W. 

ere  any  and  what  timber  trees  standing  in  522. 

e  wocxls  and  plantations  on  the  testator^s         (k)  Ferrand  v.  Wilton,  4  Hare,  388.    In' 

tates,  which  were  in  a  state  of  decay,  and  that  case,  the  will  gave  to  the  tenant  for  life 

hich  would  not  improve  by  standing,  or  the  liberty  to  cut  down  timber  and  wood,  and  get 
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to  open  or  work  anj  Mines  of  coals  or  minerals,  or  Quarries  wliidi  had 
not  been  opened,  or  were  not  in  a  state  of  working  at  the  time  of  the 
death  of  his  testator ;  the  mines  and  quarries  belong  to  the  inheritance  (a). 
If  the  tenant  for  life  should  open  any  new  mines  or  quarries,  or  lease 
them  to  others,  the  remainderman  will  be  entitled  to  all  the  moneys 
realized  by  the  tenant  for  life,  within  six  years  from  the  filing  of  the 
bill,  in  respect  of  any  coal,  stone,  or  minerals  gotten  by  him,  and  anj 
rent  he  may  have  received  from  the  tenants,  and  an  injunction  will  be 
granted  to  restrain  the  tenant  for  life  from  any  future  acts.  But  where 
mines  have  been  opened  before  the  tenancy  for  life  began,  the  tenant 
for  life  may  continue  the  working,  and  may  open  new  pits  or  shafts  if 
necessary  for  that  purpose  (6). 

Where  an  estate  is  given  to  or  in  trust  for  a  person  for  life,  if  tbe 
tenant  for  life  shall  allege  that  he  has  expended  money  in  substantial 
repairs  and  improvements,  generally  speaking  the  court  will  not  direct 
an  inquiry  as  to  the  amount  and  nature  of  the  improvements  with  a  view 
r*57^1  ^^  charging  the  inheritance  (c).  If  the  mansion-house  is  *af- 
^  -'  fected  by  dry  rot,  it  would  be  a  substantial  improvement  to  re- 
move it ;  but  that  is  an  expense  to  which  a  tenant  for  life  choosing  to 
occupy  the  property  must  submit  ((i) :  but  where  the  tenant  for  life 
had  expended  money  towards  finishing  the  mansion-house  which  the 
testator  had  begun,  an  inquiry  was  directed  to  ascertain  whether  it 
would  be  for  the  benefit  of  those  in  remainder  that  it  should  be  com- 
pleted, and  it  seems  that  the  real  estate  might  have  been  charged  with 
this  expense  if  there  had  been  no  personalty  applicable  fi>r  the  pur- 
pose (e). 

A  tenant  for  life  may  have  to  pay  the  interest  of  legacies  charged  on 
ihe  estate,  though  they  may  not  be  raisable  until  after  the  death  of  the 
tenant  for  life  (/). 

The  relative  rights  of  the  tenant  for  life  and  of  the  trustees  in  whom 
the  legal  estate  is  vested,  as  regards  the  possession  of  the  title-deeds, 
and  the  possession  and  management  of  the  estate,  have  been  adverted  to 
in  a  former  page  (jg). 

Powers  of  sale  and  exchange,  leasing  and  other  like  powers  are  not 

stone  for  buildings  and  repairs,  but  for  no  toek  y.  Blahemy^  2  Bro.  656 ;   Nairn  t.  Ho* 

other  purpose,  4  Hare,  pp.  345-6.    It  is  to  be  joribamki^  3  Russ.  582,  there  cited, 
observed,   though   in   anticipation,  that  the         (<f)  Hibbert  v.  Cooke,  1  Sim.  &  St.  552,  oth^ 

Jurisdiction  in  regard  to  waste,  by  cutting  ruling  Gravt$  v.  Gram,  cited  ibid.  54^  (3 

down  timber  improper!/,  where  the  title  is  Hare,  145).    Tbe  Vioe-ChaoceUor  Wigrsm, 

legal,  is  limited  to  discovery,  unless  an  in-  2  Hare,  146,  said.  Where  a  trust  fund  is  lo 

junction  is  prayed,  and  then  an  account  also  be  laid  out  in  purchase  of  lands,  cases  msf 

will  be  directed, /eiuf  ColUgev.  Bloom,^  Atk.  occur  where  it  might  be   more  benefidalif 

262 ;  Pien  T.  Pien,  1  Yes.  521,  and  tbe  cases  employed  in  lasting  improvements  of  the  ex- 

in  tlie  note,  2  P.  W.  241,  last  ed. ;  and  see  1  isting  estates,  so  as  to  induce  the  oonrt  tossno 

FonbL  13,  14.    The  court  in  such  case  would  tion  (on  the  part  of  persons  not  in  existenca, 

decree  an  account  of  ore  dug,  though   the  or  not  nnjurii)  such  employment  of  tbe  pei^ 

remedy  at  law  may  have  been  lost,  as  by  the  sonal  fund, 
death  of  the  party ;  as  that  is  in  the  nature  of        («)  Hibbert  v.  Cooke,  ubi  mqf. 
a  trade,  1  P.  W.  p.  406 ;  Lansdowne  v.  Louu^         (/)  Li>rd  Mitttomt  y.  2VmcA,  4  Cl.  &  Fib. 

downe,  1  Mad.  116;  and  see  2  Atk.  630.  276;  see  Sugd.  Law  of  Prop.  pp.  43S-42,  ss 

a)  See  WhUJkid  v.  BewU,  2  P.  W.  241.  to  this  case ;  et  v.  si^wa,  p.  323,  n.  (/),  and  p. 

6)  Ciavering  v.  Clavermg  2  P.  W.  389.  551. 

c)   CaJdieott  v.  Broum,  2  Hare,  144;  Boe-        (g)  aupra,  pp.  45,  46 ;  Hill^  p.  382,  if  m?- 
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anftlogobs  to  casefi  where  there  is  an  attempt  to  withdraw  from  present 
enjoyment  die  profits  of  or  interest  in  land  (a),  and  are^  as  has  already 
been  observed,  amongpt  the  usual  forms  introduced  into  settlements  and 
wills  (6) :  Courts  of  Equity,  it  may  be  observed,  are  not  free  in  extend- 
ing powers  given  to  tenants  for  life  to  bind  a  remainderman  (c). 

Where  the  estates  under  a  will  are  legal  estates,  the  exercise  of  a 
power  of  exchange  for  lands  of  equal  value  by  a  tenant  for  life  in  pos* 
session  and  having  the  legal  estate,  cannot  be  questioned  in  the  Court 
of  Chancery  on  the  ground  of  inadequacy  of  value  by  the  persons  in  re- 
mainder ;  the  power  being  limited  to  lands  of  equal  value,  if  that  value 
be  not  obtained  the  exchange  is  void,  and  no  estate  passes  by  the  con- 
veyance by  which  the  attempt  was  made  to  effectuate  it ;  for  it  is  under 
the  power  alone  that  the  fee  can  pass :  in  law  and  in  equity  the  convey- 
ances are  innocent  unless  the  exchange  *be  valid.  If  an  estate  rccY^n 
at  law  shall  have  passed  bv  the  conveyance,  or  if  waste  or  de-  I-  -■ 
struction  of  the  property  taken  or  attempted  to  be  taken  out  of  the  set- 
tlement were  threatened  or  likely  to  take  place,  then  there  wi)l  on 
general  grounds  be  a  case  for  interference  (d), 

A  testator,  by  his  will,  devised  his  real  estate  to  the  use  of  A.  for  life, 
with  remainder  to  his  first  and  other  sons  in  tail;  and  he  declared  it 
should  be  lawful  for  every  tenant  for  life  or  in  tail  in  possession  who 
should  have  attained  21,  by  an  indenture  to  be  sealed  and  delivered  by 
them  respectively  in  the  presence  of  two  or  more  witnesses,  to  demise 
all  or  any  parts  of  the  estates  to  any  person  or  persons  for  any  term  not 
exceeding  21  years,  to  take  efifect  in  possession,  and  not  by  way  of  future 
interest,  and  so  that  there  were  reserved  the  most  improved  rent,  &c., 
without  taking  any  fine,  &c.,  such  lease  to  contain  a  condition  for  re- 
entry on  non-payment  of  the  rent,  and  the  lessee  to  execute  a  counter- 
part, and  to  covenant  for  due  payment  of  the  rent,  &c.  The  tenant  for 
life  entered  into  an  agreement  to  grant  a  way-leave  for  14  years,  t^ 
eommence  on  the  determination  of  an  unexpired  lease,  and  died  without 
a  lease  being  executed,  but  after  the  expiration  of  the  original  lease. 
On  a  bill  filed  by  the  infant  tenant  in  tail  for  specific  performance,  the 
Vice-Chancellor  K.  Bruce  held,  that  the  agreement  was  ultra  vires  the 
deceased  tenant  for  life,  and  the  bill  was  dismissed  with  costs  {e). 
Where  an  estate  was  devised  to  trustees  with^  a  power  of  sale,  and  the 
trustees,  under  the  supposition  that  the  tenant  for  life,  he  being  unim- 
peachable of  waste,  was  entitled  to  the  timber,  sold  the  estate  and  the 
timber  separately,  allowing  the  tenant  for  life  to  take  the  produce  of  the 
latter;  this  was  held  to  be  a  'bad  execution  of  the  power,  and  that  it 
could  not  be  cured  by  the  tenant  for  life  paying  over  the  produce  of  the 
timber.  Sir  J.  Leach,  before  whom  the  case  was  originally  heard,  said 
that,  although  a  court  of  equity  will,  in  favor  of  a  purchaser,  supply  a 
defect  in  the  manner  of  execution,  yet  that  he  could  not  interfere  in  this 


SirE. 


(a)  a^M-d,  p.  142.  Lcfrd  Mohm,  2  Yern.  531,  542;  Jenkmt  v. 

(6)  FerrandY.  WUttm,  AVLne,  38  L.    See  JTeymtt,  1  Lev.  239;  S.  C,  Hardr.  395,  and 

SugcL  Law  of  Prop.  465,  it  #09.  as  to  1  Ca.  Ch.  103. 

Powerfl  of  Leasing  and  Jointuring;  and  as  to  (cQ  See  Ferrand  v.  TFitton,  Yioe-Chanoel- 

the  doctrine  of  Remoteness  as  applicable  to  lor  Wigram,  4  Hare,  385. 

this  subject,  ▼.  mp,  p.  93.  («)  RitkttU  v.  BtU^  xi.  Jur.  918;  x.  Law 

(c)  Per  Master  of  the  Rolls,  EwHyn  v.  Ent-  J.  Ch.  105 ;  1  De  G.  &  Sm.  335,  346. 
^  2  P.  W.  666,  instancing  Lady  C,  Orby  v. 
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case,  M  a  court  of  law  (the  decisioii  of  the  Common  Pleas  on  this  point 
had  been  affirmed  by  the  Exchequer  Chamber)  had  held  that  this  was 
no  execution  of  the  power.  Sir  E.  Sugden  states,  in  his  late  raluable 
work,  that  this  is  a  case  of  first  impression  (a). 

If  there  be  tenant  for  life,  with  remainder  over,  and  the  tenant  for 
life  lets  the  lands  for  a  longer  term  than  he  has  power  to  make,  and 
r*fi7fi1  *^^  person  who  takes  the  lease  makes  improrements,  and  the 
■-  ^  person  entitled  in  remainder,  who  is  conusant  of  the  settlement 
under  which  be  derives  his  title  (fr),  stands  bj,  and  either  encourages,  or 
does  not  forbid  it,  the  tenant  shall  enjoy  his  term ;  for  Qui  facet  consentirt 
videtuTj  et  qui  potest^  et  debet  vHare^  et  non  vetatjjubet  (c).  But  where 
a  tenant  for  life,  with  power  to  make  leases  under  certain  provisions, 
ffrants  leases  not  authorized  by  the  power,  receipt  of  rent  under  those 
leases  by  the  remainderman  in  ignorance  of  their  invalidity^  will  not 
operate  as  a  new  agreement  so  as  to  prevent  his  setting  aside  sack 
leases  (d). 

Where  a  son  has  a  power  to  make  a  jointure  not  exceeding  the  clear 
yearly  value  of  so  much  as  he  shall  receive^  the  measure  of  the  charges 
to  be  deducted  is  to  be  taken  as  things  stood  at  the  time  of  the  making 
of  the  jointure :  land  tax  is  not  a  charge  from  which  the  jointare  is  to 
be  cleared :  tithe  is  (e). 

In  the  case  of  Blake  v.  Mamell  (/* ),  a  power  was  given  to  a  tenant  for 
life,  at  any  time  he  should  think  proper,  to  raise  any  sum  of  money  not 
exceeding  1500/.  without  the  control  of  the  trustees;  the  tenant  for  life, 
without  reference  to  the  power,  raised  744/.  by  granting  an  annuity  of 
150/.  out  of  the  lands ;  it  was  urged  that  this  was  not  an  execution  of 
the  power,  it  only  had  reference  to  his  interest;  but  it  was  answered  that 
where  a  person  acts  for  valuable  consideration  he  is  understood  in  equity 
to  engage  with  the  person  with  whom  he  deals  to  make  it  as  eflectual  as 
he  has  power  to  make  it,  and  where  the  nature  of  the  instrument  is  not 
according  to  the  power,  but  demonstrates  an  intent  to  execute  it,  or 
where  even  it  is  equivocal,  it  shall  have  the  operation  of  charging  in 
the  form  in  which  the  power  allowed  him  to  charge  it  (g) ;  and  it  was 
declared  that  the  deed  of  rent-charge  was  a  due  execution  of  the  power; 
though  Lord  Eldon  and  Lord  Redesdale,  in  advising  the  House  of  Lords 
in  this  case,  said  that  it  must  not  be  understood  that  a  grant  of  a  rent- 
charge  is  in  all  cases  to  be  taken  as  a  good  execution  of  the  power  {h). 

(a)  Cocktrdlr.  CAoftncIfy,  1  Rua8.&  M.  418;  (/)  3  Ball  &B.  35. 

1  C1.&  Fin.  p.  60 ;  Sugd.  Law  of  Prop.  492 ;  (g)  V.  HwL  p.  39,  note,  Lord  Redesdale; 

this  is  an  important  case  on  other  points,  viz.,  and  ihid.  p.  44,  Lord  Manners ;  and  see  Camp- 

as  to  the  knowledge  which  a  person  must  bttt  ▼.  Lutrk,  AmK  740,  Kimg  ▼.  Jfeflin^,  1 

have  of  his  rights,  in  order  that  a  case  of  G>n-  Vent.  225 ;  and  Cox  v.  ChambeHam^  4  Ves. 

flrmation  may  be  relied  on  against  him.  631,  cited  ibid.  45,  46. 

(6)  See,  as  to  this  point,  Blemurhatid  v.  (h)  2  Ball  &  E  48  ;  affirmed  in  the  House 

Day,  2  Ball  &  R  137 ;  and  BtmuU  v.  Co&y,  of  Lords,  4  Dow.  p.  248 ;  approved  by  SrE. 

S  My.  &K.  232.  Sogd.  Muthenj  v.  Ckimery,  Ll.  &  G.  temp. 

(c)  Lex  Pnetor.  297 ;  Hannmg  v.  Ftrrtn,  Sugd.  227.  Lord  Eldon  dedarod  that  this  was 

1  £q.  Ab.  356,  pi.  10 ;  Gilb.  Eq.  R.  85.  as  difficult  a  case  as  he  had  ever  had  to  deal 

(</)  Anott  V.  E.  L,  Waiir  Workg,  3  Mad.  with.    Lord  Redesdale  treated  the  grant  as 

375.  an  informal  execution  of  the   power ;  and 

(«)  Earl  7)frco9mA  v.  Dukt  of  jhuatUTj  2  both  Lord  Eldon  and  Lord  Redesdale  staled 

Ves.  504.    The  rale  as  to  other  particulars  is  that  it  was  not  to  be  taken  that  a  grant  of  an 

there  stated ;  and  see  TVevor  v.  Trevor^  13  annuity  was  in  all  cases  to  be  held  to  be  a 

Sim.  136.  good  exeoution  of  such  a  power.     Sir  £. 
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*In  the  case  of  Ward  y.  HartpoU  (a),  which  also  came  from 
Ireland,  a  tenant  for  life  had  power  to  make  leases  for  one,  two, 
or  three  lives  certain,  or  renewable  for  ever,  at  the  best  and  most  im- 
proved rent,  without  fine,  and  also  a  power,  with  the  consent  of  the 
trustees,  to  raise  any  sum  of  money,  not  exceeding  5000/. ;  the  tenant 
ibr  life,  with  the  assent  of  the  surviving  trustee  under  the  power,  in  con- 
sideration of  300/.  which  was  expressed  to  be  in  part  of  the  5000/.  and 
a  rent,  granted  to  one  Vere  Ward  part  of  the  lands  in  settlement  for. 
three  lives,  with  a  covenant  for  perpetual  renewal.  The  Lord  Chan- 
cellor of  Ireland  held  that  the  lease  was  void  {b) :  but,  on  an  appeal  to 
the  House  of  Lords,  Lord  Mansfield  was  clearly  of  opinion,  particularly 
having  regard  to  the  established  usage  in  Ireland,  that  the  5000/.  might 
be  raised  by  fines,  and  that  the  lease  was  a  good  execution  of  the  power: 
die  lease,  however,  was  set  aside  on  the  ground  of  gross  inadequacy  and 
fraud  (c). 

A  tenant  for  life,  who  has  power  to  charge  for  younger  children  any 
sum  he  may  think  fit,  if  he  sell  the  estate  and  give  the  greatest  part  of 
the  produce  to  the  younger  children,  it  will  be  a  good  execution  of  the 
power  ((/).  A  power  given  to  a  tenant  for  life  to  appoint  an  estate 
amongst  his  children  for  such  estates,  and  in  such  parts,  &c.,  and  with 
such  limitations  over,  such  limitations  over  to  be  for  the  benefit  of  the 
same  children,  and  in  such  form,  &c.,  as  the  tenant  for  life  shall  direct, 
is  well  executed  by  directing  the  rents  to  be  paid  to  a  married  daughter 
for  her  separate  use  for  life ;  and  appointing  the  estate,  if  she  should 
survive  her  husband,  to  her  in  tail  is  a  good  execution  of  the  power  (e). 
But  for  a  full  development  of  the  doctrine  as  to  powers  given  to  tenants 
for  life,  I  must  refer  the  reader  to  the  very  learned  and  elaborate  work 
of  Sir  E.  Sugden  on  Powers,  and  his  late  work  which  has  been  so  often 
referred  to. 

By  the  stat.  4  &  5  Will.  IV.  c.  22,  the  representatives  or  assigns  of 
the  tenant  for  life  are  entitled  to  an  Apportionment  of  the  rents  and  the 
dividends  on  stock  in  the  public  funds,  &c.,  which  have  accrued  since 
the  last  day  of  payment  previous  to  the  death  of  the  tenant  for  life, 
where  the  right  to  the  payment  is  created  by  any  instrument  or  will 
^executed  or  coming  into  operation  after  the  passing  of  the  act.  rcf^^oi 
But  the  act  does  not  apply  to  rents  payable  by  tenants  from  year  *■  ■■ 
to  year,  unless  the  rent  is  reserved  by  an  instrument  in  writing  (y).   In- 

• 

Sugden,  a  most  competent  judge,  in  his  late  {d)  Long  v.  long^  5  Yes.  445 ;  Llo.  &  6. 

TBluable   work  (Law  of  Property^  &o.)  to  temp.  Sugd.  226. 

which  I  would  particularly  refer  the  reader,  (e)  ThortUon  v.  Bfighty  2  My.  &  Cr.  230, 

nys  he  is  satisfied  that  the  grant  was  a  good  250,  d  te^.,  reversing  the  decision  of  the  Vio^ 

execution  of  the  power,  assuming  it  to  be  a  Chancellor  of  England. 

legal  one,  and  a  benefit  to  the  remainderman ;  (^f)  Inre  Markby^  4  My.  &  Cr.  484 ;  and 

Law  of  Property,  p.  486.  see  Mirheli  v.  MieheO,  Rolls,  vii.  Jur.   887. 

(a)  3  Bli.  470;  LI0.&  G.  temp.  Sugd.  227.  The  statute  1 1  Geo.  II.  c.  19,  only  applies  to 

(b)  3  Bli.  476.  devises  and  leases  determinable  on  the  death 
(e)  Ibid.  486, 489-90;  Sir  R  Sugden,  Llo.  of  the  tenant  for  life;  see  the  additional  note, 

&  G.  temp.  Sugd.  228,  observes  that  the  doc-  No.  3.   The  act  extends  to  annuities,  pensions, 

trine  of  Lord  Mansfield  agrees  with  the  deci-  moduses,  compositions,  and  all  other  pay- 

sions  in  Talbot  v.  T^er,  Skin.  p.  427 ;  and  roents  made  payable  or  coming  due  at  fixed 

Long  V.  Long,  5  Yes.  p.  445;  and  see  Sugd.  periods,  and   by  6  &  7  Will.  IV.  c.  71,  §  86, 

Law  of  Prop.  482.  to  rent  charges  payable  in  lieu  of  tithes :  but 
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terest  due  on  a  bond  or  mortgage  was  always  apportionable  as  the  iiile- 
rest  became  due  from  day  to  day  (a). 

In  the  administration  of  an  estate  where  the  residue  is  to  be  settled 
on  the  tenant  for  life,  with  remainders  o?er,  it  frequently  becomes  an 
embarrassing  question  as  to  what  is  to  be  done  in  respect  of  giving 
any  allowance  to  the  tenant  for  life,  where  there  are  contingent  liabili- 
ties which  may  exhaust  the  estate.  **  It  is  only  with  the  true  residue," 
said  the  Vice-Chancellor  Wigram,  in  a  late  case,  "  that  the  court  can 
deal  as  between  tenant  for  lue  and  remainderman.  If  there  are  coFe- 
nants  which,  if  broken,  may  exhaust  the  estate,  not  only  the  capital  but 
the  interest  must  be  impounded  unless  the  tenant  for  life  can  give  secar- 
ity  to  refund"  (&). 

A  late  case  before  the  Vice-Chancellor  of  England,  and  afterwards 
before  Lord  Ck>ttenham  on  appeal,  affords  an  opportunity  of  adverting 
to  the  general  doctrine  as  regards  the  distinction  between  the  gift  of  an 
annuity  for  life  and  the  gift  of  an  amount  of  capital  yielding  a  perpetual 
annuity  to  the  amount  specified.  A  testator  bequeathed  to  his  wife 
600/.  per  annum  during  her  life  for  her  separate  use,  and  after  her  death 
the  said  annuity  was  to  be  equally  divided  between  A.,  B.,  C,  D.,  £., 
and  F.,  or  the  survivor  or  survivors:  other  annuities  were  given  to  the 
same  persons  with  power  to  leave  the  annuities  so  given  to  any  wife  they 
might  marry  or  any  child  they  might  have :  the  question  was,  whether 
the  six  annuitants  were  to  take  annuities  for  their  lives,  or  were  to 
take  the  capital  of  such  sum  in  the  £3  per  Cent.  Bank  Annuities  as 
would  be  sufficient  to  produce  the  sum  of  600/.  It  was  held  by  the 
Vice-Chancellor  of  England  that  the  annuitants  were  entitled  to  so  much 
capital  stock  (c).  But  Lord  Cottenham  reversed  this  decision,  holding 
r*5791  ^^^^  ^^^  annuitants  were  only  entitled  for  their  *lives  {d).  ^*  There 
*-  ^  is,"  said  Lord  Cottenham,  **  a  marked  distinction  between  the 
gift  of  the  produce  of  a  fund  without  limit  as  to  time  (e),  and  a  simple 
gift  of  an  annuity  :  an  annuity  may  be  perpetual,  or  for  life,  or  for  aoy 
period  of  years  ;  but,  in  the  oidinary  acceptation  of  the  term  used,  if  it 
should  be  said  that  a  testator  had  left  another  an  annuity  of  100/.,  no 
doubt  would  occur  of  the  gift  being  an  annuity  for  the  life  of  the  donee; 
it  is  the  gif)  of  an  annual  sum  of  100/.,  that  is,  of  as  many  sums  of 
100/.  as  the  donee  shall  live  years"  {/).    Lord  Hardwicke,  in  Saveryr. 

the  act  only  applies  to  cases  in  which  the  (d)  BUwiti  ▼.  Bobtrtt^  I  Cr.  &  Phill.  274; 

interest  of  the  party  entitled  to  the  rents  or  see  the  -additional  note,  Na  4. 

other  periodical  payments    determines  by  {^t)  See  E!Um  y.  iSE^pAord^  1  Bro.  p.  53S ; 

death  or  some  other  means,  and  does  not  Pagt  y.  LnpiitgweQ^  18  Ves.  463  j  and  Hmg 

apply  to  the  case  of  tenant  in  fee,  or  proYide  y.  Surimff^  1  Sim.  &  St  487. 

for  apportionment  of  rents  between  the  real  (/)  In  the  case  of  IWerfols  y.  7WHris2c,10 

and  personal  representatives  of  such  person  Sim.   453,  which  was  cited  in  the  case  last 

whose  interest  is  not  terminated  by  his  death ;  referred  to,  the  Vioe-Chancellor  of  Engtaad 

Brotmu  v.  Jhm/oty  3  Hare,  173,  182.    The  act  had  said,  *<  1  do  not  see  any  substantial  difo- 

4  &  5  Will.  IV.  extends  to  Scotland,  Sngd.  enoe  between  a  gift  of  an  annuity  outof  pe^ 

Law  of  Prop.  536.  sonal  estate  generally  and  a  gift  of  an  anooiiy 

(a)  Edmardt  y.  ComUeu  of  Wanmek^  2  P.  to  be  satisfied  out  of  a  particular  fund ;  be- 

W.  176.  cause  an  annuity,  when^t  is  giYen  grmBrtBfy 

(6)  Flddur  y.  SUvetuon^  3  Hare,  370;  and  is  to  be  proYided  for  out  of  all  the  pemosl 

see  HawkifiM  y.  Day,  and  Smammdt  y.  Sdlandf  estate ;  and  if  a  gift  of  3002.   a  year  out  of 

there  cite<l.  the  testator *s  funded  property,  would  give  to 

(c)  BUwitt  Y.  BobtiU^  10  Sim.  491.  the  annuitant  the  absolute  interest  in  so  mock 
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Dyer  (a),  states  the  rule  to  be  that,  **  If  one  give  by  will  an  annuity 
not  existbg  before^  to  A.,  A.  shall  have  it  only  for  life;"  which  doc- 
trine Lord  Cottenham  approved  and  affirmed  in  Blewitt  y.  Roberts^ 
above  referred  to. 

A  testator  bequeathed  two  leaseholds  to  trustees,  in  trust,  out  of  the 
rents  to  pay  50/.  a-year  to  his  daughter-in-law,  during  widowhood,  and 
to  invest  the  surplus  in  stock,  in  trust,  for  his  wife  {or  life,  remainder  to 
his  granddaughters ;  and  in  case  of  the  marriage  of  his  daughter-in-law, 
to  sell  and  invest  the  proceeds,  in  trust  for  his  wife  and  granddaughters 
in  succession.  The  lease  expired  during  the  daughter-in-law's  widow- 
hood; the  surplus  proceeds  had  been  invested:  it  was  held,  that  the 
daughter-in-law  was  not  entitled  to  have  the  surplus  proceeds  so  in- 
vested, applied  towards  making  good  her  50/.  annuity ;  it  was  con- 
sidered that  the  testator  intended  she  should  have  an  annuity  out  of  the 
rents,  only  in  case  they  should  be  sufficient  to  pay  that  sum ;  and,  if 
more  than  sufficient,  a  specific  purpose  was  pointed  out  for  which  the 

surplus  should  be  invested  (&)• 

~         -  . 

of  the  funded  property  as  would  produce  Cottenfaam's  judgiaent  in  Blewitt  r.  Moberti^ 

9002,  a  year,  what  is  the  substantial  differenoe  additional  note,  No.  4. 

Wween  that  gift  and  a  gift  of  300L  a  year        (a)  Arabl.  p.  139;  and  see  Heron  v.  StokeSf 

simply  to  be  satisfied  out  of  so  much  of  the  1  Conn.  &  L.  278,  279,  where  Sir  E.  Sugden 

personal  estate  as  would  produce  that  sum  1  enters  into  the  distinctions  on  this  subject,  as 

I  confess  I  do  not  see  any  difference  myself;  where  the  bequest  is  coupled  with  a  fund ; 

I  am  very  much  inclined  to  think  that  the  and  he  there  discusses  the  case  of  BUwiti  ▼. 

true  construction  is  that  if  it  be  given  simply  BoberU. 

it  is  given  absolutely ;"  see,  however,  Lord        (6)  Darbon  v.  Biehartht  14  Sim.  539. 


♦ADDITIONAL  NOTE,  No.  I.— &*pra,  p.  665.  [*580] 

Doctrine  as  to  Conversion  of  Personal  Estate  into  Realty  as  regards  the  hierest  of 

Tenant  for  Life, 

M.  Dabell — ^whose  work  on  ConverBion  was  lately  highly  oommended  by  Sir  J. 
Wigr&m — ^thus  states  the  rale :  "  It  is  submitted  that,  in  ihe  conversion  by  will  of 
personalty  into  realty,  the  following  oonclusions  are  established  by  the  preceding 
eases : — 

"  Isi.  That,  generally,  this  conversion  takes  effect  from  the  death  of  the  testator. 

''  2dly.  That,  if  the  fund  for  this  conversion  into  realty  to  be  settled  in  strict 
settlement,  be  oonstitnted  by  residuary  personal  estate,  with  a  clause  for  accumula- 
tion of  interest  until  the  whole  can  be  collected  in  a  mass  for  such  conversion,  in 
a  question  between  the  tenant  for  life  and  remainderman  the  operation  of  this 
clause  will  be  restricted  to  one  year  from  the  death  of  the  testator,  when  the  tenant 
for  life  will  begin  to  be  entitled  to  the  interest,  in  lieu  of  the  rents  and  profits  until 
the  purchase  is  made. 

'*3dly.  That,  if  there  be  no  such  clause  of  accumulation,  although  this  fund  be 
constituted  of  residuary  personal  estate,  if  it  be  clear  and  there  is  no  inconrenience, 
there  does  not  exist  any  reason  why  the  tenant  for  life  should  not  commence  im- 
mediately to  enjoy  the  mterest. 

"4thly.  That,  upon  the  doctrine  in  Gibson  v.  Bott,  if  there  be  any  increase  of  the 
testator^  personal  estate  in  the  period  between  his  death  and  the  constitution  of 
the  fund  &r  conversion,  the  tenant  for  life  will  be  entitled  to  the  benefit  of  the 
interest  of  that  part  of  the  fund  formed  by  this  increase. 

"6thly.  If  the  testator's  personal  estate  to  be  converted  into  realty  to  be  setiled 
in  strict  settlement,  should  consist  of  the  partnership  of  any  trade,  tne  dissolution 
of  which  is  to  take  place,  and  the  profits  to  be  divided  at  stated  periods  after  his 
death,  in  a  question  between  the  tenant  for  life  and  remainderman,  upon  the  doc- 


*583  Lord  Cottenham^s  Judgment  in  BlewUt  y.  Roberts. 

•ADDITIONAL  NOTB,  No.  IV. 

Lord  CoUenham's  JudgmmU  in  Blewitfc  e.  Roberts. 
Oift  of  Ltfe  Annuity  a§  distinguMedJrom  AbioUUe  Gift,  y.  mtpra,  p.  579. 

''  The  first  gift  is  600^  per  annum  to  the  testator's  wife,  for  her  life ;  and,  after 
her  death,  the  said  annuity  to  be  equally  divided  between  six  persons  named,  or 
the  survivors  or  survivor.  The  Vice^hanoellor  has  decided  that  these  six  persons 
are  entitled,  after  the  death  of  the  widow,  to  so  much  £3  per  cent,  stock  as  would 
produce  6002.  per  annum.  His  honor  has  decided  the  same  point  in  7\oeedale  v. 
Twecdale  (1),  and  is  there  made  to  express  his  opinion  thus:  'I  have  alwajs 
thought  that,  if  there  be  a  gift  simply  of  lOOZ.  a  year  to  A.,  it  is  a  gift  of  that  sum 
which  shall  be  sufficient  to  produce  1002.  a  year/  The  cases  referred  to,  in  the 
MTffument  before  me  of  this  case,  do  not  support  that  proposition.  In  CUmgk  v. 
Wjfnnt  (2),  the  gift  was  of  the  interest  of  the  residue  to  A.  for  life,  and  at  hsi 
decease  to  the  plaintiff,  and  Sir  Thomas  Plumer  held,  that  the  corpus  of  the  residos 
passed.  Giving  the  interest  of  personalty  without  limitation,  passes  the  whok 
interest,  unless  there  are  words  to  confine  it  to  a  life  interest.  Shrdck  t.  WaikinM  (3), 
decided  by  the  same  Judge,  was  an  unlimited  gift  of  the  produce  of  stock.  A 
very  different  principle  applies  to  that  case;  for,  as  the  public  funds  consist  only  of 
perpetual  annuities,  an  unlimited  gift  of  the  produce  of  stock  necessarily  exhansti 
the  whole  subject-matter.  Jn  Phillips  v.  Cfhcmberlaine  (4),  LordAlvanle^  thought 
that  the  terms  used  in  the  residuary  clause  were  sufficient  to  carry  the  principalas 
well  as  the  interest.  In  Bawling*  v.  Jennings  (5),  Sir  W.  Grant  relied  npoa 
expressions  showing  an  intention  to  ffive  the  capital.  Those  decisions  are  founded 
upon  the  general  principle,  that  a  sift,  without  limit  as  to  time,  of  the  produce  of 
the  ftind,  amounts  to  a  gift  of  the  fund  itself;  and  when  it  is  clear  that  the  gift  of 
the  produce  of  the  fund  is  without  limit  as  to  time,  it  is  impossible  not  to  adopt 
the  conclusion  that  the  fund  itself  is  given ;  but  if  expressions  are  to  be  foimd 
shovring  an  intention  that  the  gift  of  the  produce  should  oe  limited  as  to  time,  sneh 
limit  will  be  the  measure  of  the  gift." 

"  There  ib  a  marked  distinction  between  the  gift  of  the  produce  of  a  fund  with- 
out limit  as  to  time,  and  a  simple  gift  of  an  annuity.  An  annuity  may  be  per- 
petual, or  for  life,  or  for  any  period  of  years ;  but,  in  the  ordinary  acceptation  of 
the  term  used,  if  it  should  be  said  that  a  testator  had  left  another  an  annuitr  of 
1002.  per  annum,  no  doubt  would  occur  of  the  gift  being  an  annuity  for  the  me  of 
the  donee.  It  is  the  sift  of  an  annual  sum  of  1002. ;  that  is,  of  as  many  sums  of 
1002.  as  the  donee  shsll  live  years.  In  Savery  v.  Dyer  (6),  Lord  Hardwicke  savs, 
'If  one  give  by  will  an  annuity  not  existing  before,  to  A.,  A.  shall  have  it  only nr 
life.'  In  that  case,  the  gift  was  of  an  annuity  to  A.  during  the  life  of  B.,  anil  B. 
having  survived  A.,  the  question  was,  whether  the  annui^  had  ceased  notwith- 
standing the  express  provision  that  it  should  be  during  the  life  of  B." 

"  It  is  singular  that  no  other  case  has  been  referred  to,  in  which  this  questioii 
distinoUr  arose;  but  in  Innea  v.  MOcheU  (7),  before  Sir  W.  Grants  and  befoie 
r*5841  ^  *£ldon  (8),  upon  appeal,  the  annuity  was  held  to  be  for  life  ob^, 
*-  ^  although  there  were  provisions  leading  more  strongly  than  anything  in  tlus 
case,  to  an  inference  that  the  capital  was  intended  to  be  given,  snch  as  tbs 
direction  as  to  the  50002. ;  without  that  direction,  tiie  gift  would  be  of  an  annuity 
of  2002.  to  the  use  of  a  mother  and  her  children,  for  her  and  their  use,  and  the 
longest  liver  of  her  and  her  children,  subject  to  an  equal  division  of  the  interest 
whfle  more  than  one  of  them  should  live;  a  gift  not  very  dissimilar  from  dM 

(1)  9  Iaw  Jonrn.  p.  147 ;  now  reported    relict  of  my  late  nephew  Alexander  Imes. 

in  10  Sim.  453.  2002.  per  annum,  ibr  the  use  of  herself  and 

(3)  2  Mad.  188.  children,  which  annuity  is  to  be  paid  oat  of 

(3)  1  Mad.  253.  my  general  effects  until  it  is  convenient  to  my 

0)  4  Ves.  51.  executors  to  invest  50002.  in  the  funds  in  lies 

(5)  13  Ves.  39.  thereof,  ibr  her  and  their  use,  and  to  tlis 

(6)  Ambl.  139.  longest  liver  of  her  and  her  children,  subject 
y)  ^  Ves.  464.  to  an  equal  division  of  the  interest  while 
(8)  9  Yes.  212.  The  bequest  in  that  case    more  than  one  of  them  alive ;"  6  Ves.  463. 

was  as  follows :  « I  giro  to  Mrs.  Janet  Innes, 


J> 
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present ;  and  both  those  very  able  jndges  held  that  the  annuity  determined  with 
the  life  of  the  saryivor.  If  the  gift  simply  of  an  annuity  of  1002.  to  A.  is  a  gift  of 
that  sum  which  shall  be  sufficient  to  produce  lOOL  a  year,  there  was  sufficient  in 
hmes  Y.  MUchell  to  gire  to  the  mother  and  her  children  such  a  sum  as  would  be 
sufficient  to  produce  2002.  per  annum,  without  reference  to  the  provision  as  to  the 
50002. ;  and  yet,  notwithstanding  that  provision,  it  was  held  that  there  was  no  gift 
of  any  principal  sum.  It  seems  to  have  been  supposed,  that  the  direction  uat 
there  should  be  an  equal  diviBion  of  the  annuity,  implied  that  the  principal  pro- 
ducing the  annuity  was  to  be  the  subject-matter  of  the  division ;  but  there  was  a 
simili^  direction  in  Innes  v.  MUcheU,  and  in  Jones  v.  BandaU  (1) ;  and  yet  in  neither 
of  those  cases  was  there  any  gift  of  the  principal." 

*'It  does  not  appear  to  me  that  there  is  any  inconsistency  in  the  cases.  To  hold 
that  a  simple  gift  of  an  annuity  to  A.  does  not  give  an  annuity  beyond  the  life  of 
A.,  is  not  inconsistent  with  holding  that  a  gift  of  the  produce  of  a  fund  without 
limit  as  to  time  gives  the  fund  iteelf.  In  the  former  case,  there  is  no  allusion  to 
any  principal  sum.  It  is,  indeed,  the  course  of  this  oourt  to  secure  an  annuity  by 
investing  a  capital  sum ;  but  a  testator  with  an  income  much  exceeding  the  annui^ 
given  is  not  very  likely  to  contemplate  any  such  investment.  He  may  indeed  be 
without  the  immediate  means  of  making  it;  as,  for  instance,  if  his  whole  property 
oonsisted  of  long  leaseholds.  If  a  testator  were  minded  to  ^ve  10,0002.,  can  it  be 
supposed  that  he  would  set  about  effecting  this  object  by  giving  5002.  ner  annum 
to  the  intended  legatee,  without  making  any  mention  of  Ihe  10,0(a)2.  or  of  any  oi^er 
capital  sum?  To  carry  into  effect  the  gift  of  an  annuity  of  5002.  by  raising  10,0002. 
o«t  of  the  estate,  would,  probably,  be  ver^  forei^  from  the  testator's  intention.  I 
feel  no  disposition  to  question  the  doctrine  laid  down  bv  Lord  Hardwioke,  and 
followed  in  the  cases  I  have  referred  to ;  and  if  I  did,  I  snould  not  feel  at  liberty 
to  depart  from  a  rule  established  upon  such  authority.' 

(1)  iJao.  &  Walker,  100. 


•Section  XI. — Of  the  Doctrines  as  to  Elediorif  Satisfaction^  and  r^ggt-i 

Performance.  ^        ■* 

Doctrine  of  Election,  in  the  View  of  the  Court  of  Chancery,  to  be  considered,  in  Cases 

ufhere  Me  Property  of  a  Person  xs  disposed  of,  and  a  Gift  is  made  to  that  Person  in 

the  same  Inshvment^       f 
Doctrine  as  stated  by  Sir  T.  Clarke,  M.B.,  LordElden,  and  Sir  21  Pktmer. 
Rule  applies  whether  done  Purposely  or  by  Mistake, 
Application  of  the  Doctrine  as  regards  Persons  and  Sul^ects, 
'^nflies  to  Cases  of  Partial  Disappointment, 
^mndatUm  of  the  Doctrine — BUention — Mustraiions, 
Applies  to  the  Execution  of  Powers, 
Where  Legatee  may  renounce  a  Gift  charged  with  a  Burthen,  and  stUl  take  a  Benef 

Jicial  Interest. 
Jmset  of  AMpiiescenee  and  Laches, 

DeriffoHve  Interest  acquired  from  a  Person  who  has  elected  against  the  WtU, 
Cases  of  Express  Condition  to  be  distinguished. 
Questions  of  Construction  which  haoe  frequently  arisen  upon  Wills,  where  it  has  been 

doubtful  whether  the  Property  of  another  uhm  intended  to  be  deoised,  adoerted  to. 
Extrinsic  Evidence  not  to  be  admitted  in  these  cases,  excq^Hngon  General  Principles* 
Questions  connected  with  this  sul^fect  which  have  arisen  as  to  Wifrs  title  to  Dower, 
Where  the  Testator  is  a  Scotchman  domiciled  in  England. 
The  Nature  and  Amount  of  the  Property  must  be  ascertained  before  a  Person  can  be 

put  to  his  Election, 
nhat  Acts  wiU  amount  to  an  Election, 

Where  Interests  are  given  to  a  Person  and  his  Children  in  Succession. 
The  Consequences  which  result  from  Election  to  take  against  the  Lutrument  conr 

sidered. 
Whether  Forfeiture  or  a  Liability  to  make  Compensation  only. 

The  Doctrine  of  Satitfaetion. 


685  Principle  of  the  Doctrine  of  Election. 

SaHsfaclion  of  a  Debt  by  a  Legacy, 
Whether  Parol  Evidence  can  be  admitted. 

The  Doctrines  of  the   Court  of  Chancery  a»  to  Performanee — dUUncHim 

Satisfaction  and  Performance. 
Mixed  Cases  of  Satisfaction  and  Performance. 

Additional  Notes. 

No.  I. — Judgment  of  Vice-Chancellor  K.  Bruce,  in  Savill  v.  SaTill — ElecHm- 

supra,  p.  586. 
No.  n. — Compensationr^Extractfrom  Mr.  Swanston's  Note  to  Gretton  e.  Howizi 

supra,  p.  604. 

The  nature  of  Election,  in  the  various  senses  in  which  it  is  used,  has 
been  stated  in  the  former  volume  (a).  The  sense  in  which  we  are 
r*^fil  *^^^  about  to  consider  it  is  that  in  which  it  is  applied  to  dis- 
■-  -I  positions  of  property  not  belonging  to  the  donor,  or  which  is 
subject  to  claims  which  he  has  no  right  to  disturb,  coupled  with  a  git 
by  the  donor  of  property  of  his  own  to  the  person  whose  rights  are  in- 
terfered with  by  the  donor. 

The  principle  on  which  the  doctrine  of  election,  taken  in  that  sense, 
rests,  is,  that  he  who  accepts  a  benefit  under  a  deed  or  will  is  boaiid  to 
confirm  the  whole  instrument,  conforming  to  all  its  provisions  and  re- 
nouncing every  right  inconsistent  with  them :  no  one  is  allowed  to  fins- 
trate  an  instrument  under  which  he  claims  (6).  The  general  rule,  said 
Sir  T.  Clark,  in  Clarke  v.  Guise  (1755)  (c),  which  has  obtained  since 
JVoys  V.  Mordaunt  ((2),  is  clear,  that  where  a  man  does  by  will  moie 
than  he  has  strictly  a  right  to  do,  and  gives  a  bounty  to  the  person  to 
whose  prejudice  that  is  done,  the  person  prejudiced  by  one  part  shall 
not  insist  upon  bis  right,  and  at  the  same  time  upon  the  bounty,  l/xi 
Eldon,  in  a  comparatively  late  case  in  the  House  of  Lords,  illustrates 
the  rule  thus:  If  I  chose  to  devise  my  estate  to  A.  B.,  and  in  the  saoie 
will  I  dispose  of  an  estate  which  is  not  mine,  but  his,  a  court  of  equity 
will  say  that  he  shall  take  no  benefit  from  that  will,  unless  he  makes 
good  the  whole  of  the  will;  and  A.  B.  therefore  will  not  take,  unless  he 
allows  the  whole  of  the  will  to  be  effectual,  that  is,  suffers  his  own  to  be 
disposed  of  according  to  the  will,  or  makes  compensation  for  as  much  as 
be  takes  of  mine ;  that  is  Election  (e).  If,  therefore,  a  party  taking  what 
is  bis  own  would  disappoint  the  testator's  intention,  he  must  elect  (/)• 
If  the  party  should  elect  to  take  his  own  property,  and  thus  to  dis- 
appoint the  provisions  of  the  will,  the  court  has  considered  itself  at 
liberty  to  dispose  of  the  property  given  to  the  person  so  electing,  in  sndi 

(a)  Vol.  i.  pp.  630-40.  Mr.  Swanston,  and  the  Hoaae  of  Lords,  7  BlL  N.  S.  325;  l(^ 

after  him,  Mr.  Justice  Story,  §  1073,  et  sag.,  &  Fin.  303.    See,  as  to  this  case,  Sogd-Uw 

have  collected  the  principal  passages  in  the  of  Prop.  450,  453-S. 
Institutes,  Code,  and  Pandecu  of  Justinian,        (c)  2  Vee.  Sen.  617;  see  Mr.  SwawW^ 

from  which  this  doctrine  (with  considerable  note,  1  Swanst  400. 
modifications)  majr  be  supposed  to  have  been,        (rf)  2  Vem.  581 ;  Gilb.  Eq.  R.  2 ;  but  wW* 

indeed  no  doubt  was,  adopted  into  our  Code  was  not,  as  stated  by  Lord  Hardwicke,2fei 

of  Equitable  Jurisprudence.    This  subject  is  14,  the  first  case  on  the  subject;  tee  6  Iw»- 

elaborately  treated  by  Mr.  Roper,  and  Mr.  179;  et  v.  tup.  vol.  i.  p.  413,  n.  (6),«>dW* 
While,  his  editor,  in  the  Treatise  on  Lega-        (t)  Lord  Eldon,  Xflrrf  Randifftr.PoiBf^ 

cies:  1  only  propose   to   state   the  general  6  Dow.  p.  179:   as  to  what  are  csitt  w 

doctrines.  Compensation,  v.  it^a. 

(6)  See  DiUom  v.  Parktr,  1  Swanst  379;         (/)  Unttt  v.  Wiflw,  AmbL  433, 
confirmed,  on  appeal,  1  Jac  p.  505 ;  and  in 
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lanner  as  will  do  justice  to  the  disappointed  devisee  or  legatee ;  the 
inguage  of  the  judges,  says  Sir  T.  Plumer,  ascribes  to  the  court  aa 
quity  to  lay  hold  on  the  estate  thus  taken  from  the  devisee  by  the 
rinciple  of  election,  and  to  dispose  of  it  in  favor  of  those  whom  he 
as  disappointed ;  not  merely  taking  it  from  one,  but  bestowing  it  on 
nother  (a). 

*Where  the  party  bound  to  elect  labors  under  any  disability,  as  r*co7i 
ifancy  or  coverture,  the  court  will  refer  it  to  the  Master  to  inquire  *■  •■ 
whether  it  will  be  most  beneficial  for  the  party  to  take  under  or  against 
lie  will  or  deed,  and  will  decree  accordingly  (6}.  Lord  Redesdale  con- 
idered  that  the  rule  of  election  was  a  rule  of  law  as  well  as  of  equity^ 
nd  that  the  principal  reason  why  courts  of  equity  are  more  frequently 
ailed  upon  to  consider  the  subject  (particularly  in  wills)  than  courts  of 
aw  is  that,  at  law,  in  consequence  of  the  forms  of  proceeding,  the  party 
annot  be  put  to  elect  {c). 

Whether  the  testator  has  by  mistake  devised  another  person's  pro- 
perty (d),  or  has  arbitrarily  chosen  to  give  what  is  not  his  own,  the  rule 
iqually  applies  (e).  Lord  Northington  held  that  it  should  appear  that  the 
estator  knew  that  he  had  no  right  to  dispose  of  the  lands,  and  yet  that 
knowing  it,  he  took  upon  himself  to  dispose  of  them  ;  and  he  would  not 
Jlow  that  general  words  could  be  held  to  come  within  the  rule  {f) :  but 
[jord  Eldon  stated  the  rule  to  be  that  if  a  person,  being  about  to  dispose 
)f  his  own  property,  includes  in  his  disposition,  whether  by  mistake  or 
U)ty  property  of  another,  an  implication  arises  that  the  benefit  under  that 
m\\  shall  be  taken  upon  the  terms  of  giving  effect  to  the  whole  disposi- 
^^^{g)'  Lord  Bathurst  was  of  opinion  that  where  a  person  supposes  he 
las  a  lawful  power  to  dispose  of  an  interest,  and  this  appears  on  the  face 
}f  the  will,  that  ought  not  to  be  considered  as  a  case  of  election,  as  it  is 
incapable  of  proof  that  he  would  have  disposed  of  the  estate  if  he  had 
Icnown  he  had  no  power  to  dispose  of  it  (A);  this  rule  of  construction  has 
bowever,  as  Sir  E.  Sugden  observes,  been  very  properly  rejected (i),  upon 

(a)  V.  Sir  T.  Pluraer'tf  jadgment,  Gretion  «>n  v.  HardcasiUj  2  Bio.  29,Ueats  the  doctrine 

V.  Howard,  1  Swanst  423.  as  purely  equitable ;  though,  as  he  observes, 

(6)  2  Fonbl.  329,  "  for  otherwise  other  per-  referring  to  Lord  Mansfield's  jndgmeut  in 

ions  might  be  injured  for  want  of  that  eieo-  Doe  v.  Lord  G.  Cavtndithj  4  T.  K.  743,  it  was 

tbn,"  2  Sch.  &  L.  267 ;  et  v.  infra,  p.  588.  once  considered  as  fit  for  legal  cognizance  j  2 

(c)  Birmingham  v.  Kinoan,  2  Scho.  Be  Lef.  Sugd.  Pow.  146.     It  is  obvious  that  the  prin- 

150.    The  authorities  on  which  Lord  Redes-  ciple,  so  far  as  regards  the  consequences  of 

dale  founded  his  opinion,  that  election  is  also  election,  could  hardly  be  carried  out  at  law 

ft  rule  of  law,  have  been  examined  by  Mr.  in  the  simplest  case. 

Swanston,  together  with  the  other  authorities  (d)  Humbold  v.  RumhohL  3  Ves.  69;  SlrxUt  v. 

bearing  on  the  subject,!  Swanst  pp.  426-430;  Finck^  2  Sim.  k  St.  p.  233.     "Most  of  the 

note  to  Gretton  v.  Howard:  looking  to  these  cases/*  says  Lord  Hardwicke  {Bor  v.  Bor,  3 

authorities,  it  would  appear  that  the  doctrine  Bro.  P.  C.  p.  179,  note),  **have  been  founded 

itself,  at  least,  as  administered  in  the  Court  on  the  testator's  mistake ;"  and  see  2  Fonbl. 

of  Chancery,  has  been  considered  to  be  ex-  328. 

clusively  equitable  {el  v.  tup.  vol.  i.  p.  501,  (f)  WkistUr  v.  Webster^  2  Ves.  J.  371-2. 

^1  M  regards  Dower);  certain  it  is,  that,  (/)  Forrester  v.  Cotton,  1  Eden,  535. 

from  the  earliest  times,  the  judges  of  the  (g)  Green  v.  Green,  19  Ves.  067. 

»»»ru  of  law  considered  that  election  was  (A)  Cull  v.  Shotoell  Amb  727,  3  Woodd. 

exdasively  the  subject  of  equitable  jurisdic-  Lect.  Append.  1,  Lord  Bathurst,  C. 

^n  (▼.  tup,  vol.  I  p.  413,  note  (6),  the  case  (t)  Whitller  v.  Webster,  2  Ves.  J.  367 ;  and 

»efened  to  is  taken  from  Mr.  Cecil  Monro's  see  Wright  v.  Butter,  ibid.  673 ;  Butter  v.  Mao 

MS.  ooUeciions).     Sir  E.  Sugden,  on  the  au-  lean,  4  Ves.  p.  631 ;  and  Doe  v.  Cavendish,  4 

wority  of  the  dictum  of  Lord  Thurlo w,  Bobin-  T.  R.  74 1,  note. 
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r*^Rft1  ^^^  ground  of  *the  danger  of  speculating  upon  what  the  testator 
^        ^  would  hare  done  bad  he  known  the  fact  (a). 

As  regards  the  Subject :  the  doctrine  is  applied  to  interests  in  respect 
not  of  their  amount,  but  of  the  inconsistency  with  the  testator's  inten- 
tion,  so  that  it  is  not  material  whether  the  interests  are  immediate,  remote, 
or  contingent,  of  value  or  not  of  value  (&) :  and  the  rule  applies  as  well 
to  copyhold  as  to  freehold  estates  (c) ;  and  to  deeds  as  well  as  wills  (d). 
The  doctrine  applies  even  to  interests  of  persons  under  disabilities,  as 
Infants  and  Married  women  (e).  A  wife,  though  during  the  coverture  she 
has  accepted  a  provision  made  for  her  after  marriage  in  lieu  of  dower, 
may  still,  if  she  survive,  claim  her  dower  at  common  law ;  the  statate 
27  Hen.  VIII.  c.  10,  provides  that  the  period  of  election  shall  not  be  till 
after  the  right  to  dower  has  accrued  (/).  Cases  of  difficulty  sometimes 
arise  as  regards  election  by  married  women ;  and  in  particular,  as  in  a 
late  case,  whether  an  election  of  the  wife,  in  respect  of  personal  estate, 
can  prevail  against  the  dissent  of  her  husband  {g). 

The  principle  equally  applies  where  the  disappointed  party  has  re- 
ceived a  partial  satisfaction  by  taking  property  coming  to  him  against 
the  will,  by  reason  of  an  election  against  the  will  having  been  made  bj 
some  other  person :  thus,  where  a  person  disappointed  of  600/.  a  year, 
by  the  election  of  other  persons  took  an  estate  of  145/.  a  year  not  given 
to  him  by  the  will,  he  was  held  to  be  entitled  to  satisfaction  oat  of  the 
estates  in  the  hands  of  the  court  to  the  extent  of  the  difference  between 
145/.  and  600/.  (A).  Though  part  of  the  benefits  given  by  the  will  may 
P^i^r^gi  fail,  the  remainder  may  constitute  a  case  of  election  (t).  The 
t  •>  'circumstance  that  a  condition  is  expressed  with  reference  to  one 
individual  and  not  the  other,  is  not  sufficient  proof  that  there  was  no 
intention  to  raise  a  case  of  election  as  regards  such  other  person  ;  and 
if  a  case  of  election  Is  raised  by  the  operation  of  the  will,  notwithstand- 
ing an  express  condition  may  be  introduced  as  to  another  estate,  yet  if 
any  other  property  is  given  upon  which  election  can  be  fastened,  the  couit 
will  apply  it  without  express  direction,  and  though  there  be  an  express 

(a)  2  Sugd.  Pow.  147,  last  ed. ;  Mr.  Swan-        (/)  Fuuik  ▼.  Frank,  3  My.  &  Cr.  pp.  171, 

Bton's  note,  p.  407  :  but,  in  Moore  ▼.  Butkr,  2  179. 

Scho.  &  Lef.  267,  Lord  Redesdale  seems  to        (g)  See  WaU  ▼.  WaU,  15  Sim.  520-1  \  in 

adopt  Lord  Bathurst's  doctrine.  that  case,  a  legacy  was  given  to  a  manied 

(6)  WUxn  ▼.  lord  /.  Towruendf  2  Ves.  J.  woman  expressly  in  lieu  of  her  claim  imder 

696-7  ;  Jrdaaift  ▼.  Btwnid,  2  Dick.  pp.  463,  a  settlement  to  a  reversionary  interest  in  tfodL 

467  ;  there  a  feme  covert  was  held  to  have  See  as  to  the  effect  of  the  wife^s  election  aa 

conclusively  elected;  Mr.  Swanston's  note,  1  the  husband's  interest  as  tenant  by  the  conesf, 

Swanst.  pp.  407'-8,  other  cases  are  there  cited.  1  Bright,  Husband  and  Wife,  158 ;  and,  as  o 

(c)  Ihmbold   V.  Humboidf   3  Ves.   p.  65;  the  geneml  doctrine,   Mr.   Jacob's   noie  w 

Wiiton  V.  Mount,  ibid.  p.  191;   Pettiward  v.  Roper,  Hush,  and  Wife,  iifid.  ii.  p.  475. 
PreuoU,  7  Ves.  541.  (h)  GretUm  v.  Howard,  1  Swanai.  432;  2 

{d)  Moore  v.  Butler,  2  Scho  &  Lef  249 ;  Sugd.  Pow.  147. 
Green  v.  Green,  2  Mer.  86 ;  DUlon  v.  Parker,        (t)  Newman  v.  NewnuMn,  1  Bro.  p.  186,  oa 

1  Swanst  359 ;  Jao.  505 ;  2  Sugd.  on  Powers,  appeal.    That  was  a  case  of  an  cagprest  devise 

146.  in  satisfaction ;  a  real  estate  was  devised  (t> 

(e)  See,  on  this  subject,  2  Sugd.  Pow.  154,  gether  with  personal  estate)  to  the  wife,  in 

Mr.  Swanston's  note,  1  Swanst  p.  413,  et  $eq.;  lieu  of  her  claims  on  the  setUed  esaites ;  the 

Mr.  Jacob's  note,  1  Rop.  H.  and  W.  28;  and  devise  of  the  real  estate  ikiled  by  reason  oc 

Stalman  on  Election,   184,  where  the   case  the  will  not  being  duly  attested :  thijf 

may  be  found,  and  the  mode  of  putting  a  mar*  now  happen,  for  both  would  iaiL 
ried  woman  to  her  election  is  stated. 
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direction  \vith  regard  to  another  individual  (a).  Lord  Hardwicke  is  re- 
ported to  have  said  that,  if  a  particular  benefit  is  given  expressly  in  satis- 
faction of  a  particular  claim^  this  will  not  exclude  that  party  from  another 
benefit,  though  it  may  happen  to  be  contrary  to  the  will,  for  the  court 
will  not  construe  it  as  meant  in  lieu  of  everything  else  when  the  testator 
has  said  it  is  of  a  particular  thing  (5) ;  but  the  same  eminent  judge  held 
that,  where  a  particular  thing  is  given  in  discharge  of  a  demand,  the  party 
insisting  on  his  demand  must  waive  not  only  the  particular  thing,  but  all 
benefit  which  he  could  claim  under  the  will  (c). 

The  foundation  of  the  equitable  doctrine  of  election  is,  as  will  have 
been  observed,  the  Intention^  explicit  or  presumed,  of  the  author  of  the 
instrument  to  which  it  is  applied  {d).  It  was  on  the  principle  that  an 
indication  of  an  intention  to  devise  is  sufficient,  that  the  rule  applied  to 
the  heir  to  whom  an  estate  was  devised  prior  to  the  late  statute  as  to 
descent ;  so  that  if  an  estate  were  devised  to  the  heir,  although  by  the 
rule  of  law  the  devise  was  inoperative  and  he  took  by  descent,  still  he 
was  put  to  bis  election  in  the  same  manner  as  an  actual  devisee  (e).  But 
under  the  old  law,  it  was  held  that,  for  the  purposes  of  election,  where  a 
person  by  a  will,  attested  by  two  witnesses  only,  devised  his  real  estate 
from  his  heir-at-law,  and  his  personal  estate  to  his  heir-at-law,  though 
it  was  a  good  will  as  to  personal  estate,  it  could  not  be  looked  at  as  con- 
taining a  devise  of  the  real  estate ;  a  judge,  as  Lord  Alvanley  expressed 
it,  can  say — for  the  Statute  of  Frauds  enables  him,  and  be  is  bound  to 
say — that  if  a  man  by  will  unattested,  gives  both  real  and  personal  estate, 
he  never  meant  to  give  the  real  estate  at  all  {/)»  However,  this  ques- 
tion and  the  doctrine  in  regard  *to  gifts  of  personal  estate  to  an  r#eQ/\-i 
heir  on  condition  that  he  should  confirm  a  devise  by  a  will  not  ^  ^ 
duly  executed  are  put  an  end  to,  as  regards  wills  executed  or  republished 
since  1837,  by  the  new  Statute  of  Wills,  1  Vict.  c.  26,  by  which  the 
same  solemnities  are  required  for  passing  personal  and  real  estate  (g) : 
and  by  the  efifect  of  the  same  statute,  which  gives  a  power  to  devise 
after-acquired  estates,  another  question  formerly  of  not  unfrequent  occur- 
rence, as  to  whether  an  attempt  to  devise  such  after-acquired  property 
would  raise  a  case  of  election,  can  never  or  but  seldom  arise  (A). 

The  doctrine  applies  to  the  execution  of  Powers ;  thus,  if  there  be  a 
power  to  appoint  to  two,  and  the  donee  of  the  power  appoints  to  one 
only,  and  gives  a  legacy  to  the  other,  he  cannot  claim  the  legacy  and 
also  dispute  the  validity  of  the  appointment  (i).     But  the  doctrine  of 

(a)  Lord  Eldon,  Datkwood  y.  Peyton^  18  Grdton  ▼.  Hawardj  1  Swanst  p.  409  j  Mr. 
Ves.  39.  Swanston's  note,  p.  404. 

(b)  Lord  Hardwicke,  East  v.  Cooky  2  Ves.  (/)  Budeeridge  v.  Ingham,  2  Ves.  J.  666 ; 
33,  but  the  judgment  is  loosely  reported;  and  Ex  parU  the  Earl  of  Ikhtiter,  7  Ves.  p.  372; 
see  Mr.  Swanston's  note,  1  Swanst.  p.  405.  Ccarry  v.  Atkew^  cited  8  Ves.  p.  492 ;  2  Sugd. 

(c)  Gravet  ▼.  BoyU,  1  Atk.  pp.  509,  510,  Pow.  152.  The  cBLae  of  TheUxatonv.  Woodford 
and  see  the  cases  there  cited;  Jenkins  ▼.  Jen-  (13  Ves.  209 ;  1  Dow.  249;  2  Sugd.  on  Pow. 
km,  one  of  the  cases  cited  as  stated  in  Bell's  153) ;  where  the  heir  was  held  to  be  bound  to 
Supp.  to  Ves.  Sen.  p.  250,  does  not  go  to  the  confirm  the  devise  of  afler-purchased  estates, 
full  extent  of  the  proposition ;  H  v.  inf.  590-1.  has  become  inapplicable  since  the  passing  of 

(d)  See  Mr.  Swanston's  note,  p.  401,  and  the  1  Vict.  c.  26 ;  see  Sugd.  Law  of  Prop.  448. 
the  authorities  there  referred  to.  (g)  The  cases  by  which  the  doctrine  above 

(c)   Weltnf  V.  Wdbify  2  Ves.  &  R  p.  187;  adverted  to  was  established,  are  collected  in 

and  see  Mich  v.  Cockell,  9  Ves.  p.  369 ;  and  Mr.  Swanston's  note,  p.  406 ;  v.  inf.  p.  592. 
Whiie  V.  WkUe,  2  Dick.  522 ;   Reg.  Lib.  B.        (A)  See  1  Jarm.  on  Wills,  390. 
1775,  fo.  650-55;  Sugd.  Pow.  394,  5th  edit.;        (i)  WoUen  v.  Tanmr,  5  Ves.  218;  Whistler 
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election  can  never  be  applied,  unless,  if  an  election  be  made  contrary  to 
the  instrument,  the  interest  that  would  pass  by  it  can  be  laid  hold  of  to 
compensate  for  what  is  taken  away ;  in  other  words,  there  must  be  some 
free  disposable  property  given  to  the  person  which  can  be  applied  in  the 
way  of  compensation  for  what  is  taken  away ;  where,  therefore,  there  is 
a  fund  subject  to  the  appointment  of  the  father  amongst  his  children, 
and  the  father  appoints  a  part  to  some  of  his  children,  and  the  other  pait 
to  persons  not  objects  of  the  power,  this  is  not  a  case  of  election ;  any 
child  may  claim  his  share  of  the  portion  of  the  fund  improperly  appointed 
as  in  default  of  appointment,  although  a  specific  portion  of  the  fund 
should  have  been  appointed  to  him,  provided  no  legacy  be  given  to  him 
by  the  appointor  (a) :  a  case  of  election  does  not  arise  where  the  person 
who  appoints  to  persons  not  objects  of  the  power,  adds  that  he  makes 
the  appointment  only  so  far  as  be  lawfully  can  (6). 

A  legatee  may  decline  one  benefit  which  turns  out  to  be  charged 
with  a  burthen  not  contemplated  by  the  testator,  without  renouncing 
r*^Qll  *^°^^^^^  benefit  unconnected  with  a  burthen  given  to  htm  by  the 
■-  •'  same  will  (c) ;  but  where  a  legacy  is  given  charged  with  a  bur- 
then, and  there  is  also  a  beneficial  gift,  and  it  appears  that  the  testator 
intended  that  the  two  should  be  taken  as  one  gift,  or  that  the  testator 
plainly  intended  that  the  burthen  should  not  fall  upon  his  estate,  the 
legatee  must  take  both  or  neither  ((f). 

A  person  may  be  estopped  from  putting  in  force  even  a  clear  case  of 
election  by  Acquiescence  or  by  Laches,  just  as  he  may  by  the  same 
means  be  deprived  of  any  other  equitable  right  (e).  But  an  act  done 
diverso  intuitu  will  not  have  the  effect  of  preventing  a  person  from  ex- 
ercising the  right  of  putting  the  party,  who  prevents  him  from  enjoying 
what  is  intended  to  be  given  or  secured  to  him,  to  his  election.  A  woman 
on  her  marriage  was  entitled  to  5000/.  charged  on  an  estate  which  was 
settled  on  herself  for  life,  remainder  to  her  children  in  tail;  she  was  aho 
entitled  to  a  sum  of  stock  for  her  life  with  remainder  to  her  children 
absolutely ;  it  being  supposed  that  this  sum  of  stock  belonged  to  her 
absolutely,  she  by  the  settlement  made  on  her  marriage  released  the 
50002.,  and  settled  the  stock  on  her  husband  for  life,  remainder  to  her 
children.  After  the  marriage,  the  mistake  being  discovered,  the  husband 
and  wife  signed  a  memorandum  by  which  it  was  declared  that  the  stock 
should  remain  upon  the  original  trusts,  but  nothing  was  said  as  to  the 
release ;  the  wife  died,  leaving  her  husband  and  three  infant  children  sur- 


V.  Webtier,  2   Ves.  J.   367 ;    Vane  v.  Lord  incapable  objects,  in  case  she  had  powei » 

i)iMi^a9ifum,  2  Scho.  &  Lef.  118;  and  see  tlie  do  so. 

othercasescited2Sugd.onPow.  148-9,150;         (&)  Carvtr  v.  Bowki,2  Rnss.  &  M.  901; 

Sir  £.  Sugden  (p,  150)  disputes  the  doctrine  2  Sugd.  Pow.  151 ;  Church  r.  KemhU,  5  Soil 

of  Lord  Thurlow  in  Robinton  v.  HardctutUj  2  525,  tupra^  note  (tf). 

Bro.  344.  (f)  Jndrew  v.  Trinity  Had,  9  Ves,  534. 

(o)  Lord  Rosslyn,  ^risfow  v.  Warde,  2  Ves.        (rf)  Todbot  v.  Earl  Radnor,  3  My.  &  JL 

J.  336;  2  Sugd.  Pow.  149;  and  see  Routledgt  254,  v.  tup.  589. 

▼.  J>orreilt  2  Ves.  J.  366.    Sir  J.  Leach  held,         (<)  V.  int.  at,  Dilhn  v.  Parier,  Jacx^h,  505, 

in  Carver  y.  Bdwia  (2  R.  &  M.),  that  it  was  513,  on  appeal  to  the  Lord  Chancellor  ;  1  CL 

not  a  case  of  election,  as  the  testator  had  made  &  Fin.  304,  on  appeal  to  the  House  of  Loidls, 

an  absolute  appointment,  in  the  first  instance,  see  p.  318 ;  and  the  account  may  be  limited 

In  Church  v.  KembU^  5  Sim.  525,  it  was  held  where  a  party  is  guilty  of  laches  in  bringii^ 

that  no  case  of  election  arose,  because  the  forward  his  claim,  Kidney  v.  Comunaier,  it 

appointor  only  intended  to  appoint  to  the  Ves.  158. 
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▼iving.  It  was  held  that  the  husband,  at  the  time  of  signing  the  me- 
morandum, had  a  clear  right  to  compel  the  children  to  confirm  the  settle- 
ment of  the  stock,  if  they  took  the  benefit  of  the  release,  and  that  he 
had  not  lost  that  right  bj  signin?  the  memorandum  (a). 

A  person  may  take  derivatively  an  interest  not  intended  for  him  'with- 
out being  bound  to  elect,  though  he  takes  a  benefit  under  the  will  and 
the  election  under  which  he  collaterally  derives  a  benefit  disappoints  some 
of  the  provisions  in  the  will :  thus,  if  a  wife  elects  to  take  a  real  estate 
against  a  will,  the  estate  she  takes  will  be  subject  to  all  its  incidents  in 
favor  of  her  husband;  thus  he  may  take  as  tenant  by  the  curtesy,  though 
he  has  accepted  benefits  under  the  will  (6). 

*The  benefit  of  putting  a  party  to  his  election  does  not  extend  r#5Qoi 
to  a  Residuary  legatee  of  the  personal  estate  (c).  The  doctrine  ^  ■' 
of  election  was  not,  generally  speaking,  applicable  to  Creditors  taking  the 
benefit  of  a  devise  for  payment  of  debts,  and  also  enforcing  their  legal 
claim  against  other  funds  disposed  of  by  the  will  {d). 

Cases  of  election  are  carefully  to  be  distinguished  from  cases  of  express 
Condition,  to  which  the  doctrine  of  election  cannot  be  applied  {e).  Thus, 
if  the  heir  has  a  legacy  upon  an  express  condition  that  he  will  confirm 
the  provisions  of  the  will,  he  must  do  so  or  he  cannot  take  the  legacy  or 
any  part  of  it ;  this  is  not  a  case  for  compensation  {/),  Lord  Hard- 
-wicke  determined  that,  where  an  express  condition  was  annexed  to  a 
personal  legacy  in  a  will  attested  by  two  witnesses  only  purporting  to 
contain  a  devise  of  real  estate,  the  heir  was  bound  to  make  good  the 
devise  of  the  realty  or  give  up  his  legacy  (^),  and  though  this  doctrine 
"was  disapproved  on  the  ground  that  the  devise  ought  not  to  have  been 
looked  to  at  all,  it  was  always  acted  upon  (A) ;  but  such  a  question  cannot 
now  arise. 

In  cases  arising  upon  wills,  it  frequently  happens,  where  the  subject 
of  the  devise  is  not  referred  to  in  specific  terms,  that  it  is  doubtful 
-whether  the  testator,  looking  to  the  words  he  has  used,  did  intend  to 
devise  the  property  or  interest  which  belongs  to  the  person  to  whom  he 
has  given  part  of  his  own  property.  This  question  has  to  be  determined 
not  on  any  principle  applicable  to  cases  of  election  only,  but  by  the  general 
rules  of  construction;  that  is,  the  meaning  of  the  words  used  has  to  be 

(a)  Stton  y.  Smilh^  1 1  Sim.  59.  estates  are  made  liable  for  simple-contract 

(Jb)  Lady  Cavan  v.  PuUtn/ty,  2  Yes.  J.M4 ;  debts. 

3  Yes.  384.    In  Rich  t.  Cocked,  9  Yes.  369,  («)  2  Sagd.  on  Powers,  146. 

the  husband  was  not  put  to  his  election  in  (/)  BoughUm  v.  Bo^htoti,  2  Ves.  12;   2 

respect  of  a  gift  of  the  wife  to  him  by  will,  Yes.  J.  371 ;  as  to  Compensation,  ▼.  infra, 

of  what  she  had  power  to  dispose  of  by  will,  (g)  Bouf^hton  v.  BoughUm,  2  Yes.  12. 

so  as  to  prevent  his  claiming  by  his  marital  (A)  Sugd.  Pow.  5th  ed.  p.  399 ;   Wdaon  r. 

right  property  given  away  by  the  same  will,  Wxlaon,  1  De  G.  &  Sm.  p.  154,  was  decided 

Ixit  which  she  had  no  power  to  dispose  of  by  on  the  particular  circumstances.    A  question 

ivill;   but  the  circumstances  are  somewhat  analogous  to  election  may  arise,  as  where  a 

«pectaL  person  is  to  have  an  estate,  on  complying 

(c)  Lord  Rosslyn,  Earl  of  DarhngUm  v.  with  certain  requisites,  in  the  nature  of  a 
JhUteney^  3  Yea.  385.  condition  precedent ;  as  to  which,  see  Round- 

(d)  Kidney  V.  Coutmaker,  12  Yes.  p.  136;  ell  v.  Currer,  2  Bro.  73:  1  Swanst.  3S3. 
hut  see  Lord  Eldon's  judgment,  in  Clarke  v.  The  Master  of  the  Rolls  there  said  that,  if  it 
Jjord  Ormonde,  Jac.  R.  115.  This  question  Imd  been  a  question  of  election,  he  should 
may  possibly  still  arise  in  the  case  of  a  charge,  have  sent  it  to  a  Jury. 

though  by  the  act  1  Will.  lY.  c.   104,  real 
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ascertained  by  the  application  of  those  rules  (a).  PrirndfacUj  said  Lord 
Eldon,  it  is  not  to  be  supposed  that  a  testator  disposes  of  that  which  is 
not  bis  own  (6) ;  it  must  be  by  demonstration  plain,  by  necessary  impli- 
cation— meaning  by  that  the  utter  improbability  that  he  could  have 
meant  otherwise — ^that  the  case  is  raised  ;  but  where  there  is  that  plain 
rmM'yy  demonstration,  that  necessary  'implication,  then  you  must  give  up 
^  -'  all  to  pass  according  to  the  will,  or  make  compensatioo  (c) ;  but 
it  rests  upon  those  who  contend  for  a  case  of  election  to  show  that  there 
is  that  manifest  plain  demonstration,  that  utter  improbability  {d)z  '^No 
man  ought  to  be  spelt  or  conjectured  out  of  his  property." 

The  question  has  most  frequently  arisen  where  the  testator  has  dis- 
posed of  an  estate  in  which  he  had  only  a  partial  interest,  or  has  re- 
ferred to  property  in  a  particular  locality  in  which  he  had  only  an  inte- 
rest of  minor  importance.  It  is  difficult,  said  Lord  Eldon,  in  any  case 
to  apply  the  doctrine  of  election  where  the  testator  has  some  present 
interest  in  the  estate  disposed  of,  though  it  may  not  be  entirely  his 
own  («].  Where  a  devisor  was  entitled  to  a  manor  and  a  reversionary 
interest  only  in  an  estate  in  a  particular  parish,  and  his  will  contained 
a  devise  in  terms  which  would  have  conveyed  the  whole  estate  if  it  had 
been  his  own,  Lord  Eldon  said,  the  utmost  construction  that  could  be 
given  to  such  a  devise,  primd  Jacie^  was  that  he  meant  to  dispose  of 
such  interests  in  the  parish  as  were  his  own,  that  is,  the  manor  and  die 
reversion  ;  but  though  it  may  appear,  primd  fadty  that  the  testator 
meant  to  pass  only  what  was  his  own,  yet  if  the  context  shows  that  he 
means  to  propose  a  case  of  election,  and  chooses  to  consider  that  which 
was  not  his  own  as  his  own  for  the  purposes  which  be  had  in  view  in 
making  his  will,  the  expression  '^  my  manor,  lands,"  &c.  will  not  pre- 
vent a  case  of  election  from  being  raised  {f).  Even  where  a  donor  de- 
clares that  each  person  taking  under  his  will  shall  be  bound  to  give 
effect  to  every  disposition  contained  in  it,  it  must  first  be  ascertained 
whether  anything  belonging  to  the  person  disputing  the  will  was  io- 


(a)  As  to  the  rules  of  oonstruction,  ▼.  wp.  him  for  life,  with  tvtry  thing 
▼ol.  i.  chap.  viii.  5  1 ;  snd  see,  on  the  subject  In  Blake  v.  Bunbury^  1  Yes.  J.  514  (see  6 
in  the  text,  Doe  ▼.  Qzmdim,  3  Taunt  147.  Dow.  185-9),  the  testator  bad  on\yxxm&mBd 

(b)  Lard  Eldon,  6  Dow.  170:  Sugd.  Law  the  settlement  under  which  the  devisee  was 
of  Prop.  449 ;  ISmeweU  v.  Perkuu,  2  Atk.  104 ;  entitled  in  tail,  so  far  as  respected  certain  po^ 
Buttery.  Meuleaft^  4  Yes.  537.  tions  given  by  the  settlement:  this  it  was 

(c)  Lord  Eldon,  Bandiffe  t.  ParkyfUy  6  that  occasioned  different  decisions  bein^  muie 
Dow.  179 ;  PoU  V.  Lord  Somert,  6  Yes.  322.  in  the  two  cases ;  see  6  Dow.  180 :  "^  Where,'' 

(d)  Lord  Com.  Eyre,  Blake  ▼.  Bwnburyj  I  said  Lord  Eldon,  in  the  first'^ited  case,  "tks 
Yes.  J.  524.  testator  expressly  confirms  a  settlement,  and 

(c)  6  Dow.  1 85 ;  and  see  Sir  £.  Sugden's  everything  therein  contained,  yon  canxioi,  ss 

observations  on  DiUon  v.  Parker^  in  the  House  against   the  exprete  deciaiation  of  inteotioe, 

of  Lords,  Law  of  Prop.  p.  455 ;  that  eminent  take  it  by  oonjeoture,  call  it  *  demonamtiaD 

lawyer  critically  examines  the  doctrines  there  plain,'  or  *  necessary  implication,*  or  wfaatyoo 

laid  down  in   reference  to  the  facts  of  that  will,  but  still  only  conjecture,  that  he  does  not 

case:  Forreeter  v.  Cotton^  1   Eden,   535-6;  mean  to  confirm  ;  and  you  cannot  reaaonablf 

though  the  doctrine  in  that  case,  according  conclude  that  because  he  uses  expressioBi 

to  modern  authority,  seems  to  be   too  con-  which  apply  to  some  but  not  to  others  of  ^ 

fined.  subjects  devised,  he  contradicts  himseli^  aod 

(/)  Lord  Eldon,  Lord  Bandifjf^e  ▼.  PorlfcyMi,  does  not  intend  to  confirm,  though  be  says  be 

6  Dow.  179.     In  Lord  Bandiffe  v.  Parky n»j  does  confirm;"  itid.  182:  the  will  did  laiss 

the   testator   had  confirmed  the   settlement  a  case  of  election  as  to  certain  specific  legs- 

under  which  the  devisee  was  entitled  in  tail  cies;  ibid,  182. 
to  the  estate  which  was  in  ternu  devised  to 
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tended  to  be  affected  by  it  (a).  On  the  principle  *that  what  is  r^MA-i 
not  the  testator's  property,  in  the  strict  acceptation  of  the  term,  ^  ^ 
will  not  pass  by  a  devise  of  *^  his  estate,'^  it  has  been  decided  that  a 
devise  by  the  testator  of  fds  estates  does  not  extend  to  lands  of  which  the 
testator  was  tenant  in  tail,  or  to  property  of  which  he  was  joint  owner 
with  another,  or,  under  the  old  law,  to  copyholds  not  surrendered  (&). 

Before  the  statute  for  making  copyholds  liable  for  debts,  a  more  favor- 
able construction  was  given  to  a  devise  of  the  testator's  ^^real  estate," 
where  the  testator  had  freehold  estate  as  well  as  copyhold  estate,  in  favor 
of  creditors,  than  was  applied  when  the  devise  was  in  favor  of  a  stranger 
or  even  a  child:  in  favor  of  creditors,  it  was  held  that,  where  it  was  neces- 
sary to  resort  to  the  copyholds  for  payment  of  the  debts,  they  should  be 
held  to  be  intended  to  pass,  but  not  so  where  the  devise  was  to  a  younger 
child  if  provided  for,  or  to  a  stranger(c) ;  and  accordingly  a  devise  of  the 
residue  of  *'all  my  real  estate  whatsoever,"  &c.,  was  held  under  such 
circumstances  not  to  raise  a  case  of  election  against  the  heir  {d). 

Where  the  testator  uses  such  expressions  as  all  my  estate,  or  all  my 
estate  at  such  a  place,  and  he  has  estates  over  which  he  has  not  the  abso- 
lute power  of  disposition  by  reason  of  the  Claims  which  other  persons 
have  upon  them,  whether  the  person  having  any  such  claim  shall  be  put 
to  his  election  if  he  take  a  benefit  under  the  will,  must  depend  on  whether 
in  point  of  construction  it  is  to  be  taken  that  the  testator  was  devising 
the  entire  corpus  of  the  estate,  or  his  interest  in  it  only.  It  seems  to  be 
settled  by  authority  that,  as  a  general  rule,  the  words  *^  all  my  estate," 
simplicUerf  must  be  construed  to  extend  to  the  testator's  interest  only ; 
but  if  he  add  a  description,  showing  clearly  that  the  estate  itself  was  the 
subject,  the  words  will  be  applied  to  the  entire  corpus  (e). 

*As  a  general  rule  the  intention  to  dispose  of  the  property  of  r^Kog-i 
another  so  as  to  put  him  to  his  election,  must  appear  upon  the  ^  -' 
will  itself  (y*) ;  mere  recital,  without  more,  does  not  amount  to  a  devise 

. .  -  -  .  ,  ^ 

(a)   TroBopev.  Linton,  1  Sim.  &  St  477;  as  ins  v.  HUchins  (2  Freem.  241 ;    S.  C.  Prec. 

CO  such  provisions,  see  Cooke  ▼.  TSmmer,  17  L.  Ch.  133;  2  Vern.403),it  was  held  that  where 

J.  £zch.  106;  15  Sim.  611.  a  husband  had  devised  to  his  wife  a  part  of 

(6)  Vice-chancellor  Wixram,  JlUen  ▼.  Jinr  his  estate,  she  should  not  be  put  to  her  elec- 

dermm^  5  Hare,  169;  his  honor  there  refers  tion,  for  that  "whatsoever  is  given  her  by  the 

to  the  cases  on  this  subject.  will  shall  be  intended  as  a  bounty,  and  not  in 

(r^  lindopp  v    Eborall^   3   Bro.   p.  188;  satisfaction  of  what  is  her  right,  unless  it  is 

Drake  t.  Bobinton,  1  P.  W.  p.  443,  and  other  so  expressed."    In  Foster  v.  Cooke^S  Bro.  351, 

caBOS  there  cited.  LordThurlow  referred  the  words  **allfny 

(d)  Judd  ▼.  Pratty  13  Ves.  pp.  176-7.  By  estate,"  to  the  interest,  in  conformity  with 
the  55  Geo.  III.  c.  192,  copyholders  were  em-  the  above  decisions;  in  Chalmers  v.  Storil,  2 
powered  to  devise  without  a  previous  surren-  Ves.  &  B.  224  (afler  stated).  Sir  W.  Grant,  as 
der  to  the  use  of  the  will;  the  act  1  Vict  c.  the  testator  had  annexed  a  description,  re- 
26  affirms  the  testamentary  power  of  an  un-  ferred  them  to  the  corpus ;  but  see  Holdich  v. 
admitted  heir  and  extends  the  devising  power  Holdich^  inf.  p.  597,  n.  (e).  In  Dowson  v.  Bell, 
to  an  unadmitt^  devisee  or  surrenderee ;  see  1  Keen.  p.  764,  Lord  Langdale  says,  "  When 
1  Jann.  Wills,  52-3;  and  see  t6.  50-51.  a  testator  speaks  of  all  his  estates,  he  must 

(e)  The  original  decree  in  Lawrence  y.  be  held  to  mean  subject  to  the  legal  rights 
Lawrence,  2  Freem.  234,  2  Vern.  365,  S.  C.  at  against  them." 

la^  1  LordRaym.  p.  438,  was  founded  on  (/)  See  Lord  Hard  wickers  judgment  in  for 
this  principle,  that "  a  gift  of  all  my  estates"  v.  Bor,  3  Bro.  P.  C.  p.  179,  n.;  Forrester  v. 
means  the  whole  corpus,  but  that  decree  was  Cotton,  1  EM.  535  (and  the  cases  in  Lord  Hen- 
reversed  by  Lord  Keeper  Wright;  Lord  Cam-  ley's  note);  Stratum  v.  Best,  1  Ves.  J.  285; 
den  refused  to  interfere  with  that  reversal,  Blake  v.  Bunbury,  4  Bro.  24 ;  Judd  v.  Pratt, 
and  the  House  of  Lords*  oonftrraed  it;  see  13  Ves.  174;  Hodson  v.  Merest,  9  Pri.  576 
HoTenden's  note,  2  Freem.  p.  235.   In  HUe/^  (cases  as  to  copyholds) ;  Dashtoood  v.  Peyton^ 
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or  a  demoDRtration  of  an  intention  to  devise  (a) :  the  will  now,  it  is  to1)e 
remembered,  speaks  from  the  death  as  regards  both  real  and  personal 
estate.  It  seems  to  be  settled,  though  there  are  authorities  to  the  con- 
trary (6),  that,  where  the  intention  to  dispose  is  clearly  expressed  by  the 
testator,  and  there  is  no  ambiguity  in  the  expressions  he  has  used,  extrinsic 
evidence  for  the  purpose  of  showing  that  the  words  used  were  intended 
to  embrace  something  more  than  they  import,  namely,  property  to  which 
he  was  not  entitled,  is  inadmissible  (c).  But  in  these  instances,  as  in 
every  other  case  of  construction,  extrinsic  evidence  may  be  admitted,  not 
to  show  the  intention,  but. what  is  the  meaning  of  the  words  use3,  and 
thus  to  establish  that  words  in  themselves  equivocal  were  used  for  the 
purpose  of  disposing  of  another  person's  property  (rf). 

The  question  as  to  the  effect  of  general  words  has  been  rery  frequently 
agitated  in  cases  where  it  has  been  doubtful  upon  the  terms  of  the  will 
whether  the  testator  has  intended  to  devise  his  estate  free  from  the  claims 
of  the  wife  in  respect  of  dower (e):  it  may  be  well  to  refer  to  some  of 
the  decisions,  inasmuch  as  they  illustrate  the  general  principles  applicable 
to  the  subject  generally,  for  a  wife  is  put  to  her  election  on  the  same 
principle  as  a  stranger (y*). 

r*^9fi1  *It  has  been  decided  that,  where  the  testator  gives  to  his  wife  and 
^  J  children  all  his  Estates  whatsoever,  real  and  personal,  to  be  equally 
divided  amongst  them,  the  wife  ought  to  be  put  to  her  election,  on  the 
ground  that  her  claim  of  dower  would  disturb  the  equality  of  division 
which  is  contemplated  by  the  will(^).  In  the  case  above  cited,  there  was 
the  additional  reason  for  so  construing  *' Estates,"  that  the  testator  had, 
as  appears  by  the  judgment,  described  his  English  estate,  thereby,  as  Sir 
William  Grant  considered,  excluding  the  ambiguity  which  Lord  Thurlow, 
in  Foster  v.  CooAf(A),  imputed  to  the  words  **my  estate"  (t). 


]  8  Yes.  p.  27 ;  and  see  Dwnmer  v.  Pitchery  2  and  see  Jarm.  on  Wills,  i  392-3 ;  H  v. 

My.  &  K.  262,  274 ;  Lou*  v.  Carter,  1  Beav.  p.  434,  n.  (r). 

p.  426;  tup.  vol.  i.  p.  672;  Cooke  yr.  Briscoe,  1  (rf)  J^nOtUworth  v.  Greaveg,  4   My.  k  Cr. 

Dru.  &  Wal.  596;  2  Sugd.  Pow.  149;  el  v.  38;  Druce  v.  Deniaon^  6  Ves.  3S5;  imd  tb« 

buf^d.  Law.  of  Prop.  448-50.  other  cases,  2  Snp:d.  Pow.  149;  Clementmm  t. 

Lord  Chief  Justice  De  Grey,  in  Pulteney  v.  Gaiufy,  1  Keen,  309 ;  et  v.  mp.  toI.  i.  p.  55$, 

Darlington^  cited  6  Ves.  400,  by  Lord  Eldon,  ei  teq. ;  and  see  RixktiU  ▼.  Turquamdj  1  H.  L. 

said,  **  I    do    not  a{(ree  to  the  position  laid  Cases,  472. 

down,  in  the  general  sense  of  it,  that  where  a  (c)  By  reason  of  the  late  act  as  to  dower, 

man  gives  all  hi*  estate,  he  does  not  mean  to  this  question  will  not  in  future  so  frequendy 

give  what  is  not  his ;  what  he  thinks  his,  is,  in  arise. 

the  sense  in  which  he  uses  his  words,  his."  (/)  Miall  v.  Broifi,  4  Mad.  125. 

Lord  Eldon,  referring  to  this  passage,  said,  "  I  (g)  Chalmen  v.  Storil,  S  V.  &  B.  p.  222; 

agree  to  it,  if  it  goes  upon  a  manifestation  in  but  if  the  wife  takes  her  dower  as  ker  property, 

the  will  itself,  that  he  means  to  call  that  his  it  would  seem  tliat  the  equality  is  not  d^ 

own,  which,  in  a  legal  sense,  is  not  his  own ;"  tiirbed:  see,  as  to  this  case,  1  Jarm.  on  Wills, 

Pole  V.  Lord  Somert^  6  Ves.  p.  322  :  see  Lord  401-2 ;  it  has,  however,  been  dtsiinctlj  reoog- 

Kldon  s  observations, as  to  evidence  to  explain  nized  and  followed  in  two  subsequent  cases: 

what  is  meant  by  **  my  personal  estate,*'  ibid,  Dickson  v.  Robinson,  Jac.  503,  and  Hoberts  r. 

p.  400 ;  as  to  which,  v.  infrcL  Smith,  1  Sim.  &  St.  513, 616,  which,  havrever, 

(a)  Lord  Eldon,  Dasfntood  v.  Peyton^  18  were  perhaps  more  favorable  in  their  circom- 

Ves. 41 ;  but  see  the  distinctions  taken  by  the  stances,  but  to  which  Mr.  Jarman,  oq  aatbor- 

V.  C  Wigram,^^aww  v.  .Adams,  1  Hare,  540-1.  ity,  objects,  vol.  i.  404. 

(6)  Inter  alia  Hinchcliffe  v.  Hinchcliffe,  3  (h)  3  Rro.  347.    "  Because  he  gives  all  his 

Ves.  5l»?.  property  to  trustees,  am  I  to  gather,"  said  his 

(r)  Sfratton  v.  i?«f,  1  Ves.  J.  285;   Cle-  lordship,  "  from  his  having  given  all  that  be 

metUson  v.  Gandy,  1  Keen,  p.  309,  where  the  has,  that  he  has  given  that  which  he  has  not?" 

previous  authorities  are  cited  in  the  argument;  (i)  See  1  Jarm.  on  WiUa,  400. 
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Where  the  testator  directs  that  a  portion  of  the  estate  shall  be  person- 
ally enjoyed  by  one  of  his  devisees,  that  is  an  indication  of  an  intention 
srhich  puts  the  widow  to  her  election  as  regards  all  the  estates  devised  (a) ; 
indeed  any  expressions  as  to  the  enjoyment  or  management  of  the  estate 
which  would  be  interfered  with  by  the  wife's  assertion  of  her  paramount 
right  will  have  the  same  effect  (6) :  but  where  she  may  enjoy  her  dower 
consistently  with  the  devise  contained  in  the  will,  it  will  not  have  that 
effect  (c).  In  order  to  put  the  wife  to  her  election,  said  Lord  Alvanley, 
it  ought  to  be  clear  and  plain  and  incontrovertible  that  the  testator  could 
not  possibly  give  what  he  has  given  consistently  with  her  claim  of  dower : 
it  is  not  sufficient  for  her  exclusion  that  the  testator  did  not  think  of  her 
lower :  it  must  appear  that  he  did  know  of  it,  and  meant  to  bar  her  ;  or 
hat  what  she  demands  is  repugnant  to  the  disposition  (J).  On  this  ground 
later  authorities  have  decided  that  a  rent-charge  given  to  the  wife,  r*cQ7i 
charged  upon  the  property  out  of  which  she  claims  dower,  does  '■  •■ 
not  of  itself  put  her  to  her  election  (e). 

Where  a  testator  devised  all  his  Canal  shares,  and  had  none  but  what 
lad  belonged  to  the  father  of  his  wife,  and  which  stood  in  the  name  of 
limself  and  his  wife ;  it  appearing  that  he  had  always  acted  as  the  owner, 
t  was  held  that  there  was  a  clear  intention  to  bequeath  these  shares,  and 
hat  the  wife  surviving  was  bound  to  elect  (f).  But  where  a  testator  (g) 
lad  during  his  life  transferred  two  sums  of  £4  per  cent,  and  £5  per 
rent,  stock  into  the  joint  names  of  himself  and  his  wife  (A) ;  and  by  his 
prill  gave  the  interest  of,  inter  alia^  all  his  funded  property  {%)  to  his 

(a)  Jlfta/Z  V.  Brain.  4  Mad.  p.  126 ;  and  see  C.  C.  p.  21,  the  Vice-Chancellor  Knight  Bruce 

Tmfhr  ▼.  Tayhr^  1  Yo.  &  C.  C.  C.  731 ;  and  said,  '*  I  feel  bound,  by  the  present  state  of  the 

lee  1  Jarman,  399,  400.  authorities,  to  say,  that  a  mere  giA  of  an  an- 

{h)  RoadJey  v.  Dixon^  3  Russ.  192 ;  Butcher  nuity  to  the  testator's  widow,  although  charged 

r.  Kemp^  5  Mad.  61 ;  Halt  v.  JRlLt  1  Conn.  &  on  all  the  testator's  property,  is  not  sufficient 

li.  132,  134  (2  Y.  &  C.  C.  C.  22);  Lmea  v.  to  put  her  to  her  election.    I  consider  myself 

Imtes^  5  Hare,  p.  506.    These  cases  were  fbl-  equally  bound,  by  the  authorities,  to  say,  that 

owed  by  the  Vice-chancellor  Knight  Bruce,  in  a  mere  giA  to  the  widow  of  an  annuity  so 

he  late  case  (1849)  of  Graytony.  Deakin^xm,  charged,  and  a  giA  of  the  whole  of  the  tes- 

^ur.  145.  tator's  real  estate,  though  specified  by  name 

(e)   Lord  Lat^ale,  Brown  ▼.  Mtredithf  2  to  some  other  person,  are   not  together  of 

Ceen,  p.  532;  Vice-Chancellor  Knight  Bruce,  themselves  sufficient  to  put  the  widow  to  her 

^oldich  ▼.  Hoidick^  2  Y.  &  C.  C.  C.  23.  election:  and,  moreover,  that  a  giA  of  a  por- 

(d)  FrtnrJi  t.  Daoiit,  2  Ves.  J.  572,  577;  tion  of  the  real  estate  to  the  widow,  whether 

feroAan  v.  SuUon^  3  Ves.  249  ;  Thonf^aon  v.  for  life  or  during  widowhood,  is  not  sufficient, 

^daony  1  Cox,  447 ;  Birmm^ham  v.  Kinoan^  as  to  the  residue  of  the  estate,  to  put  the 

I  8cho.  &  Lef.  p.  444  (see  1  Jarm.  p.  398,  n.) ;  widow  to  her  election  in  respect  of  dower. 

jTtatortx  V.  Careys  6  Ves.  615 ;  the  cases  are  Whether  my  opinion  would  be  so  if  the  mat- 

oUected  in  Mr.  Swanston's  note  above  re-  ter  were  fMtntegro,  it  is  not  necessary  to  say." 

erred  to.    In  Bead  y.  Crop  (1  Bro.  492),  And  see   Grayton  ▼.  Deakiny  before   Vice- 

iiord  Thurlow,  according  to  the  report  of  the  Chancellor  Knight  Bruce,  xiiL  Jur.  146 ;  et  ▼. 

udgment,  1  Swanst  p.  402,  note  Aom  Mr.  nip.  p.  594. 

>oz's  MS.,  thought  that  the  testator,  having        (/)  SftuttfaoorfAv.  GreatM»,4My.&Cr.35; 

levised  his  estates  in  a  oertain  locality,  did  not  y.  tup.  p.  595,  n.  (jd). 

tf  itself  put  his  wife  to  her  election,  she  having        (g)  Dvmmer  y.  JPiteher^  2  My.  &  K.  262,  on 

Mates  there,  and  he  none ;  but,  according  to  appeal ;  5  Sim.  35,  on  original  hearing, 
he  report  in  Brown,  p.  492,  there  was  this        (h)  On  the  subject  of  such  an  act  being 

idditional  circmnstance,  that  the  testator  add-  an   advancement  to  the   wife,  see  Rider  v. 

id,  **  which  he  had  surrendered  to  the  use  Kidder j  10  Ves.  360;  and  Crabb  v.  Crabb,  1 

if  his  will;"  he  had  surrendered  his  own  My.  &  K.  p.  511;  and  the  above-cited  case, 

ittates.  272-3 :  the  original  transfer  was  from  his 

(<)  Dowton  y.  BtO,  1  Keen,  p.  761 ;  the  own  name,  which  made  it  stronger ;  George 

lothorities  are  collected  in  1  Jarm.  on  Wills,  y.  Bankof  England^  7  Price,  646. 
105-6.    In  HoUHck  v.  HoUich,  2  Yo.  &  Coll.         (i)  This   was  considered  to  be  a  general, 


597  Will  of  Scotchman — kSnunini  must  be  ascertained. 

M9ite  for  life ;  and  after  her  d^ath  gave  to  varioas  persons,  inter  oMoy 
various  amounts  of  X4  per  cent,  stock  (a),  and  the  testator  after  the  date 
of  bis  will  purchased  some  other  sums  of  £5  per  cent,  stock,  which  he  also 
transferred  into  the  joint  names:  the  Vice-Chancellor  Sir  J.  Leach,  and 
after  him  Lord  Brougham,  were  of  opinion,  though  the  testator  bad  do 
other  stock  and  very  little  other  property,  that,  although  in  all  proba- 
bility the  testator  meant  to  give  the  stock  standing  in  the  joint  names, 
there  was  not  a  sufficient  indication  to  that  effect  upon  the  will  to  pat 
the  wife  to  her  election. 

If  an  annuity  be  given  to  a  widow  in  lieu  of  dower,  or  other  claims 
and  demands  she  may  have  against  the  testator's  estate,  that  does  not 
prevent  her  taking  a  customary  estate  to  which  she  may  be  entitled  to 
succeed  on  the  death  of  her  husband  according  to  the  custom  of  the 
manor,  the  husband  dying  intestate  as  to  his  red  estates  (i) ;  and  the 
assets  being  insufficient,  it  was  held  in  the  same  case  that  the  widow  was 
r*o9R1  ^^^''  entitled  to  be  paid  her  annuity  in  priority  as  against  *the  other 
^  -'  legatees :  nor  does  a  gift  to  the  widow  in  satisfaction  of  all  her 
claims  preclude  her  from  claiming  her  share  under  the  Statute  of  Distri- 
butions, in  the  event  of  the  failure  of  the  bequest  of  the  personalty  (c). 

In  the  case  of  a  Scotchman  domiciled  and  making  his  will  in  England, 
if  any  question  of  election  be  raised  in  respect  of  any  bequest  of  the  tes- 
tator's personal  estate,  it  must  be  governed  by  English  law,  that  is,  the 
law  of  the  Domicil ;  but  real  estate  is  governed  by  the  law  affecting  the 
property  where  it  is  situate.  In  a  question  of  election,  the  court  will 
apply  the  law  which  governed  cases,  raising  such  questions  as  to  copy- 
holds here,  to  cases  relating  to  real  interests  in  Scotland ;  therefore,  a 
general  devise  by  a  testator  of  all  his  real  estate  will  not  be  considered 
as  having  the  effect  of  a  declaration  of  uses  of  lands  in  Scotland  not  pre- 
viously conveyed  so  as  to  allow  the  will  to  operate  upon  them ;  it  there- 
fore will  not  raise  a  case  of  election  against  the  heir  taking  heritable 
property  not  actually  affected  by  the  devise,  though  he  may  have  a 
legacy  given  to  him  by  the  same  will  (d). 

The  Amount  or  the  exact  Nature  of  the  property  given  must  be  ascer- 
tained before  a  person  can  be  called  upon  to  make  bis  election ;  nor  can 
a  person,  generally  speaking,  be  held  to  have  made  his  election  until 
the  amount  of  the  property  given  has  been  ascertained,  though  he  may 
have  received  gifts  made  to  which  he  could  only  have  been  entitled  under 
the  will :  the  necessity  for  this  as  a  preliminary  is  obvious,  as  election 
implies  the  exercise  of  judgment  and  choice:  the  party  may  file  a  bill 
for  the  purpose  of  having  the  clear  amount  of  the  fund  given  to  him,  in 

not  a  tpedfle  bequest  (p.  275)  {  the  will  was  questions  whether  the  Dowress  is  to  be  pot 

considered  as  speaking  from  the  death :  ibid,  to  her  election,  see  1  Jarm.  40S-9. 

277.  (d)  Vice  Chancellor  Wigram,  jiUm  ▼.  J^^ 

(a)    These   were  considered  to  be  pectt-  ^'"^^  ^  Hare,  170;  Brodk  y.  Barry,  3  Yes. 

niary,  not  specific  legacies;  p.  276.  &  B.  127, 131-2-3.    See  Sir  J.  Leach  s  nice 

fk\   K^^i  «  r^A^  iA  <;!«  o-^fi  distinction  on  the  subject  of  a  devise  of  lands 

(6)  Norcoa  V.  Gordon,  14  Sim.  258.  ^  ^  ^^^  acquired,  Johmmm  v.  jy/ard,  I 

(c)  Pideering  v,  l4>rd  Stamford,  2  Ves.  J.  Ruj..  &  M.  249;  which  the  Vioe-Chanoellor 

272,  581,  3  Yes.  332, 492 ;  1  Jarm.  407  ;  see  Wigram  (5  Hare.  169)    does  not  appear  lo 

particularly  p.  408.     Of  the  effect  of  the  late  acquiesce  in ;  and  Ch^dmum  ▼.  Jrtiand,  I 

Act  as  to  Dower,  3  &  4  Will.  IV.  a  105,  upon  Rum.  &  M.  254. 
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lespect  of  which  he  is  called  upon  to  elect,  ascertained  (a) ;  and  if  a 
person  should  have  elected,  supposing  the  fund  taken  to  be  clear,  and  it 
i  afterwards  diminished  by  the  claims  of  creditors  or  the  like,  such  per« 
»n,  notwithstanding  his  election,  may  resort  back  to  his  own  property 
st  least  for  compensation  (6). 

What  acts  of  Acceptance  or  Acquiescence  amount  to  an  implied  elec- 
ion  is  a  matter  of  fact  which  must  be  decided  upon  the  circumstances 
'of  each  case.  In  such  cases,  it  will  be  material  to  ascertain  whether  rftgoQ-i 
he  party  alleged  to  have  acquiesced  or  to  have  elected  was  cogni-  >-  -' 
sant  of  his  rights ;  whether  he  intended  election  ;  whether  he  can  restore 
he  individuals  affected  by  his  claim  to  the  same  situation  as  if  the  acts 
lad  never  been  performed ;  or  whether,  on  the  principle.  Interest  reipub^ 
iae  ut  sit  finis  litium^  these  inquiries  ought  to  be  considered  as  precluded 
)j  lapse  of  time(c).  A  testator  was  entitled,  as  tenant  in  common,  to 
I  share  of  certain  freehold  lands ;  he  entered  into  an  agreement  for  par- 
ition,  and  then  devised  his  interest  in  the  estate  to  trustees,  directing 
hem  to  convey  to  his  co-tenant  and  receive  from  him  a  conveyance  of 
lis  share  according  to  the  agreement ;  he  then  devised  his  share,  subject 
9  an  annuity  to  his  wife  for  the  benefit  of  his  children.  The  widow 
ifter  the  testator's  death  joined  in  a  conveyance  of  a  moiety  of  the  estate 

0  the  co-tenant  in  common ;  by  that  deed  it  was  provided  that  her 
tnnuity  should  be  charged  on  the  testator's  moiety  only,  and  she  released 
he  other  moiety  from  all  claims.  It  was  held  that  the  widow  was  entitled 
3  dower  out  of  the  devised  moiety,  but  that  under  the  circumstances  she 
ras  bound  to  elect :  the  widow  had  received  the  annuity  for  five  years, 
'ut  as  she  was  in  ignorance  of  her  right,  she  was  allowed  then  to  exer- 
ise  her  election  (d). 

Equivocal  acts  will  not  in  general  be  considered  as  amounting  to  an 
lection :  where  the  evidence  of  the  intention  of  the  party  to  retain  his 
wn  estate  is  at  least  as  strong  as  the  evidence  of  his  intention  to  accept 
le  property  given  to  him  by  another,  it  is  impossible  to  say  that  he  elects 
>  take  the  one  and  renounce  the  other ;  the  utmost  that  can  be  contended 

1  that  he  has  no  right  tof  enjoy  both — that  he  might  have  been  compelled 
)  make  an  election  (e).  But  such  acts  as  the  folloM^ing  will  be  considered 
s  conclusive.  The  person  entitled  to  take  against  the  will  entered  upon 
\e  leasehold  estate  and  the  residuary  estate  bequeathed  to  him,  and  out- 
ved  the  term  and  acquired  a  new  interest  in  the  lease ;  it  was  held  that 
B  had  clearly  elected  (/)• 

(a)  Wake  ▼.  Waht,  1  Yes.  J.  335;  Whittkr        (d)  Reynard  v.  Si)ence,  4  Bear.  103. 
IVebtter,   2   Yes.  J.   p.   371 ;  Butrieke  ▼.         (e)  Sir  Thos.  Plumer,  DUhn  v.  Parker,  1 

vadkunt,  1  Yes.  J.  171 ;  3  Bro.  88  ;  Qretton  Swanst  380. 

BcuMtrdy    1   Meriv.  448;  and   the  other  (/)  Oiddingi  v.  Giddmgt^  3  Rom.  p.  241. 

968,  2  Sagd.  on  Pow.  p.  154, and  Mr.  SMran-  The  case  of  Rutkdge  v.  RtUkdge^in  the  House 

m's  note,  1  SwansL  381 ;  see  also  2  Fonbl.  of  Lords,  2  Bli.  N.  S.  352,  where  it  was  held 

9.  that  the  devisee  was  not  bound  to  elect,  was 

(b)  Kidney  v.  Ccumuiher^  12  Yes.  136, 153.  rery  special  in  iu  circumstances ;  the  princi- 

(c)  This  1  take  from  Swanston's  note  to  pal  point  related  to  how  far  the  purchase  of 
ilbft  ▼.  Parker,  1  Swanst.  p.  382,  consider-  the  fee  of  renewal  leaseholds  by  the  party 
{  it  to  be  borne  out  by  the  authorities  he  entitled  affected  the  right  of  renewal  which 
fers  to ;  but,  generally  speaking,  the  repre-  the  owner  had  covenanted  to  settle ;  Sir  E. 
atativee  of  the  party,  as  well  as  his  assignees,  Sagden,  in  his  late  work;  Law  of  Prop.  542, 
\y  elect,  though  the  person  under  whom  has  illustrated  and  explained  the  doctrine  on 
ij  claim  has  omitted  to  do  so;  see  2  Fonbl.  which  the  decision  was  founded. 

0. 
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r*6001  '^  seems  tbat  acts  by  ^hich  the  party  himself  would  not  be  bound 
^  J  'may  bind  bis  representatives,  on  the  principle  of  not  disturbing 
things  long  acquiesced  in  by  families  upon  the  foot  of  rights,  which  those 
in  whose  place  the  representatives  stand  never  called  in  question  (a). 

If,  said  Lord  Hardwicke,  a  person  be  entitled  to  an  estate  not  well 
devised  from  him  by  will,  but  by  the  same  will  has  a  legacy  given  to  him, 
and  under  a  power  in  the  will  to  a  trustee  for  him  during  his  minority 
it  is  paid  to  the  trustee,  if  he  loses  that  legacy  by  failure  of  that  trustee, 
and  receives  no  satisfaction  for  it,  he  will  not  be  debarred  of  his  original 
right  (6). 

**  Where  interests  are  given  to  a  person  and  to  his  children  after  him, 
the  claim  of  the  parent  in  opposition  to  the  will  will  not  bind  the  chil- 
dren, who  may  elect  for  themselves (c).  In  one  case,  it  seems  to  have 
been  thought  that  an  election  could  not  be  raised  upon  an  estate  settled 
with  several  limitations,  on  account  of  the  confusion  which  would  ensue; 
the  devise  would  sometimes  be  good,  at  other  times  not,  as  the  devisee 
in  remainder  submitted  to  the  will  or  not((f];  but  this  objection  is  not 
now  attended  to"(«). 

Under  a  covenant  on  marriage  to  purchase  and  settle  lands  of  the 
value  of  400/.  a  year  to  the  use  of  the  covenantor  for  life,  remainder  to 
his  wife  for  life,  remainder  to  the  heirs  of  their  two  bodies,  with  a  power 
to  the  wife  to  elect  in  case  the  husband  should  die  before  a  settlement 
were  made,  to  take  the  400/.  a  year  or  3000/.  in  lieu  of  dower  and  thirds; 
the  husband  having  died  before  a  settlement  made,  the  wife  elected  to 
take  the  3000/. ;  yet  a  settlement  of  lands  of  the  value  of  400/.  a  year 
on  the  wife  for  life,  with  remainder  to  the  children  nunc  pro  tuncy  was 
decreed  against  creditors,  and  though  by  this  means  the  assets  were  ex- 
hausted {f). 

We  are  now  to  consider  more  particularly  the  Consequences  which 
r*f50n  '^^^'^'^  ^^^^  ^  person  taking  under  his  paramount  title  property 
••  J  devised  or  settled  by  will  or  by  deed,  thereby  disappointing  devi- 
sees or  legatees  or  donees  to  whom  such  property  was  intended  to  be  given; 
the  doctrines  which  we  shall  have  to  consider  in  this  investigation  belong 
peculiarly  to  election. 

According  to  the  opinions  of  some  of  the  eminent  writers  who  have 

(a)  Swanston'B  note,  1  Swanst  382,  refer-  the  provision  was  such  that  it  coiild  not  be 

ring  to  2  Yes.  593,  525 ;  and  see  DUkm  ▼.  considered  as  a  mere  snbatitution,  for  the  in- 

Parker^  Jae.  R.  513.  terests  of  the  children  were  vested  under  the 

(6)  Lord  Hardwicke,  Moort  y.  Moort^  2  settlement,  and  the  will  gave  them  uneqoil 

Yes.  603.    I  have  stated  what  I  presume  was  provisions ;  and  see  Lang  v.  Long,  5  Yet.  p* 

Lord  Hardwickes  meaning;  the  words  of  the  447,  and  the  reasoning  of  the  court  in'/ff^ 

report  are  obscure.    Lord  Hardwicke  makes  rtiUr  v.  Coltom^  Amb.  388,  1  £d.  532. 
a  distinction  as  regards  a  Mortgagee;  he  is        (d)  ForraUr  v.  Cotton,  Ambl.  388. 
entitled  to  say,  where  the  trustee  in  posses-        (c)  2  Sugd.  on  Pow.  uU  mp. 
sion  receives  the  amount  of  a  charge  and  be-        (/)  Hancotk  ▼.  Hanaxky  2  Vem.  p.  605. 

oomes  insolvent,  that  the  estate  has  borne  the  I  presume  that  the  wife  was  not  allowed  to 

burthen;  ibid,;  and  see  IhUckinMm  v.  Lord  take  400t  a  year,  as  well  as  the  30a)(.,  thooi^ 

Moioareene,  2  Ball  &  B.  54-5.  the  report  is  silent  as  to  this.      Mr.  Baithbf 

(c)  2  Sugd.  on  Powers,  147,  referring  to  (note,  t6u/.)  considers  that  this  case  proceeded 

Ward  V.  Baughy  4  Yes.  p.  623 ;  and  Long  ▼.  on  the  principle  that  the  children  were  po^ 

Long,  5  Yes.  p.  445 ;  and  see  2  Fonbl.  330.  chasers,  referring  to  Harvof  v.  Jshlfy,  3  Aii. 

In  Ward  v.  Battgh,  the  Master  of  the  Rolls  607;  and,  as  to  this  point,  see  Lloyd  v.  Lkfd, 

had  at  first  entertained  the  contrary  opinion :  2  My.  &  Cr.  192. 
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iovestigated  the  authorities  relating  to  this  subject,  the  eIect4on  of  the 
party  who  claims  against  the  instrument  is  followed  by  ^forfeiture  (a) 
of  the  whole  of  what  is  given  by  the  instrumenti  for  the  benefit  of  the 
disappointed  party  {b) :  according  to  others,  the  party  electing  is  obliged 
only  to  relinquish  so  much  of  the  property  given  as  will  be  sufficient  to 
compensate  the  disappointed  party  for  the  loss  sustained  by  the  election 
which  the  electing  party  has  made  (c).  To  illustrate  this  by  a  simple 
case :  A  testator  gives  to  A.  an  absolute  annuity  or  rent-charge  of  100/. 
a  year,  secured  on  substantial  property  of  his  own,  and  gives  to  B.  a 
specific  sum  of  stock  in  the  funds  producing  1002.  a  year,  but  which 
stock  really  belongs  to  A.  If  A.  elects  to  take  his  own  stock,  on  the 
principle  of  forfeiture,  which  may  well  be  applied  to.  such  a  case,  B. 
will  take  the  annuity  given  by  the  will  to  A. :  but  assume  that  the  an- 
nuity given  to  A.  amounts  to  150/.  a  year,  and  that  for  some  reason  he 
chooses  to  keep  his  own  stock  ;  if  the  principle  of  forfeiture  be  applied, 
the  disappointed  legatee  of  the  stock,  assuming  a  perpetual  annuity  and 
stock  producing  annually  the  same  amount  to  be  of  equal  value,  would 
get  50/.  a  year  more  than  he  was  intended  to  receive  ;  if,  however,  the 
principle  of  compensation  be  applied,  which  in  such  a  case  would  ap- 
pear to  be  the  proper  course,  on  the  donee  of  the  annuity  of  150/.  pay- 
ing to  the  disappointed  legatee  as  much  as  will  purchase  stock  yielding 
100/.  a  year,  he  will  be  entitled  to  keep  his  annuity  of  150/.  a  year : 
this  would  seem  to  show  that  no  general  rule  can  be  laid  down  as  appli- 
cable to  all  cases,  a  subject  which  we  shall  presently  more  particularly 
consider. 

The  process  by  which  Compensation  is  effected,  and  the  principle  on 
which  it  is  applied,  according  to  Mr.  Swanston's  {d)  interpretation  of 
the  authorities,  is  this :  In  the  event  of  election  to  take  against  the  in- 
strument, courts  of  equity  assume  jurisdiction  to  Sequester  {e)  the  benefit 
intended  for  the  refractory  donee,  in  order  to  secure  compensation 
*to  those  whom  his  election  disappoints,  and  the  surplus  after  r*cAoi 
compensation  is  not  permitted  to  devolve  as  undisposed  of,  but  *-  ^ 
is  restored  to  the  donee,  the  purpose  being  satisfied  for  which  alone  the 
court  controlled  his  legal  right. 

There  are  many  dicta  and  some  decisions  which  seem  to  favor  the 
opinion  that  Forfeiture  (f)  is  the  general  rule,  proceeding  on  the  princi- 
ple of  a  tacit  condition  being  annexed  to  the  giA,  that  the  donee  shall 
take  nothing  under  the  instrument,  unless  he  confirm  the  whole  of  the 
dispositions  it  contains,  and  that  the  disappointed  donee  shall  have 
what  was  intended  for  the  person  who  has  by  non-compliance  with  the 
condition  disqualified  himself  from  taking  anything  (g):  but  the  great 

(a)  2  Sugd.  on  Powers,  144 ;  Mr.  Jacob's  appropriate  expression,  see  Gretton  v.  ^atrort^ 

notes  to  1  Rop.  Husband  and  Wife,  568.  1  Swanst.  425. 

(6)  See  Jetton  T.jffitioard^  1  Swanst  423;  (g)    Lord   Talbot,  certainly  an   eminent 

and  tiqf.  p.  586.  jadge,  states  the  doctrine,  though  the  question 

(r)  Mr.    Swanston's   note  to   Chretton  v.  of  compensation,  as  distinguished  from  for^ 

Howard,  1  Swanst  433  ;  Jarman  on  Wills,  i.  feiture,  was  not  argued  in  the  case  before  him, 

388 ;  et  V.  si^.  vol.  i.  pp.  639-40.   This  subject  thus :  **  When  a  man  takes  upon  him  to  de- 

ifl  discussed,  Roper  on  Leg.  pp.  1661-8,  last  vise  what  he  has  no  power  over,  upon  a 

edition, by  White;  see  additional  note,Na  2.  supposition  that  his  wiU  will  be  acquiesced 

((f)  In  his  very  able  note  above  referred  to.  under,  this  court  compels  the  devisee,  if  he 

(e)  See  2  Meriv.  94,  diet.  Lord  Eldon.  will  take  advantage  of  the  will,  to  take  en- 

(/)  *' Forfejxore"  does  not  appear  to  bean  tirely  and  notpartiaUy  under  it,  as  was  done 
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preponderance  of  authority  appears  to  be  in  favor  of  Compensation  (a). 

in  Abyt  and  Mardmmi^§  case;   there  bein^  d.  (t);  aod  eee,  on  this  subject,  Mr.  Jacob's 
a  tacit  cxMufoioN  annexed  to   all  devises  <^  remarks,  1  Rop.  Hasband  and  Wife,  576^  noieL 
this  nature,  that  the  devisee  do  not  disturb  (a)  "  Lord  Chief  Justice  De  Grey,"  said 
the  disposition  which  the  devisor  has  made,"  Lord  Loughborough,  **■  would  not  put  the  doe- 
StnatfitU  T.  Shitatjkldf  Forrest    176,   182:  trine  of  election  upon  an  implied  coDditioo, 
this  mode  of  stating  die  doctrine  excludes  but  considered  it  as  a  natwral  eqwiif  ;^  IbdUr 
compensation,  ibr,  if  he  is  only  bound  to  com-  v.  Madean^  4  Yes.  p.  538 ;  this  (^>ens  the 
penaate,  the  devisee  will  take  partially  under  doctrine  of  Compensation  ;  the  same  noble 
the  wtU;  see  1  Sugd.  Pow.  145.   Lord  Mans-  judge,  in  Ladjf  Caoan  v.  PutUneff  (2  Ves.  J. 
field's  doctrine  in  Dot  v.  Lord  G.  CaomHih  p.  560),obeerved,  that  *'the  Lord  Chief  Jatiot 
(4  T.  R.  p.  743),  is  to  the  same  effect,  "  They  0e  Grey  distinguishes  the  equity  of  tbisooim 
must  renounce  ail  benefit,"  &c.    The  case  of  from  an  express  condition,  which,  be  says, 
Noya  V.  Mordamd   (2  Vem.  581)  was  tlJs:  must  be  performed  as  framed;  and,  if  it  is 
A^  having  two  daughters,  B.  and  C,  devised  not,  that  will  induce  a  forfeiture ;  but  the 
fee-simple  lands  to  &,  and  lands  which  were  equity  of  this  court  is  (as  he  very  well  ex- 
settled  on  him  in  tail  to  C. ;  it  was  held,  that  if  presses  it),  to   Btquaitr  the  devised  estafe 
B.  should  claim  a  share  of  the  entailed  lands,  ^notts^He,  till  Satisfecfion  is  made  to  the  (fi»> 
under  the  settlement,  she  must  quit  the  fee-  appointed  devisee''  (see  1  Meriv.  p.  424). 
simple  lands,  for  the  testator  having  disposed  Sir  Thomas  Plumer,  in  GnUtm  v.  Howard  (1 
ofthe  whole  estate  amongst  his  children,  what  SwansL  p.  424),  uses   similar  expressioas: 
he  gave  them  was  on  an  implied  condition  that  here  Compensation  is  directly  pointed  aL  The 
they  should  release  to  each  other  f  but  here,  same  noble  judge  (Lord  Rosslyn),  in  WM^ 
also,  no  question  was  raised  as  to  compensa-  lor  v.  Wkbittr  (2  Yes.  J.  371),  expieasly  n- 
tion.    In  Bar  v.  Bar  (3  Bra  P.  C.  178,  n.),  Lord  cognized  the  doctrine  in  these  words :  '  If  a 
Hard  wicke,  in  the  Uouse  of  Lords,  stated  the  testator  disposes  of  the  estate  of  A.,  to  wheat 
general  rule  thus:  **  When  a  father,  disposing  he  gives  some  interest  by  his  will,  A.  shall 
of  his  estate,  happens  to  give  a  younger  son  not  take  that  unless  he  give  up  his  estate  » 
what  was  settled  on  the  elder,  and  at  the  same  thai  omontant.^^     Indeed,  the  majority  of  the 
time  gives  the  elder  son  some  other  provision,  dicta  have  treated  the  consequences  of  taking 
if  the  elder  will  defeat  the  will  in  any  part,  he  against  the  will  as  imposing  an  oUigation  is 
shall  not  at  the  same  time  take  any  benefit  make  compensation  only.    In  an  early  case^ 
under  it,"  referring  to  Abys  v.  MordamLt  tup. ;  where  the  subjects  were  two  estates    ons 
but  Lord  Hardwicke,  in  illustration  (p.  179),  fee-simple,  devised  to  the  heir ;  die  other  beU 
■ays,  in  reference  to  the  custom  of  London,  in  fee- tail,  devised  to  the  younger  son  (jftiaa. 
**  If  the  testator  has  said  that,  if  any  of  his  Gilbert,  p.  15),  the  eldest  son  having  etootsd 
children  shall  insist  upon  the  custom,  then  to  take  the  entailed  estate.  Lord  ChMioeltor 
such  child  shall  only  receive  so  much  of  his  Cowpersaid,  "The youngest  son  should  have 
legacy,  could  a  court  of  equity  say  he  shall  an  tquisoaUnt  out  ofthe  fee-acre  devised  to  ^ 
forfeit  the  whole?"     Tkdhtamm  v.  Woodford  eldest  son."    In  Lewit  v.  King,  2  Bra  6031 
(1 3  Yes.  220),  affirmed  in  the  House  of  Lords  Lord  Thurlow  says,  "  The  party  taking  as  hit 
(1  Dow.  p.  249),  as  stated  by  Lord  £ldon  (2  own  the  property  disposed  of,  must  give  ly 
Meriv.  p.  95),  also  seems  to  proceed  on  the  that  which  was  given  in  exchange  for  it,  is 
principle,  that  the  party  defeating  the  instru-  reimbum  the  devisee  ibr  his  disappointraenL^ 
ment  must  renounce  any  benefit  he  takes  un-  In  Midi  v.  Cocfeefl^  9  Yes.  p.  379,  Losd  Eldoa 
der  it  altogether.     Lord  Redesdale,  in  itfoore  says,  "  All  election  goes  uponoorapensatioa  ;* 
v.  Butio'  (2  Scho.  &  Lef.  p.  207),  adopting  a  but,  as  Mr.  Jacob  observes,  it  is  not  quite 
dictum  of  Lord  Rosslyn,  puts  the  right  to  call  clear  in  what  sense  the  word  was  thcreosed, 
on  the  party  to  elect  on  the  doctrine  of  an  Lord  Hardwicke,  3  Bro.  P.  C.  p.  1791,  ubs 
implied  condition ;  and  see  the  dictum  of  Sir  the  word  in  reference  to  forfeiture.     In  Datkr 
Thos.  Plumer,  OrtOon  v.  Howard,  1  Swanst  wod  v.  Peyton,  18  Yes.  49,  Wilson's  Eq.Bep. 
p.  421;  of  Sir  J.  Jekyll,  Couper  v.  Scott,  3  269,  Lord  Eldon's  ezpresskns  are  explicit; 
P.  W  p.  124;  of  Lord  Hardwicke,  Pugh  v.  so,  in  Ktr  v.  TToMdWpc,  I  Bli.  p.  26  (1819), 
Smkh,  2  Atk.  43,  a  case  relating  to  the  ous;  Lord  Eldon  says,  **If  A.  (the  adverse  clain- 
torn  of  London,  and  also  Lord  Rosslyn's  dlo-  ant)  refuses  to  comply  with  the  wUl,  B.  (jSbm 
turn  in  Cawm  v.  PuUenty,  when  that  case  devisee)  shall  be  compensated  by  ta!kizig  the 
last  came  before  him  (3  Yes.  p.  385).    If  the  property  or  the  vakte  of  the  property  which 
principle  applies  to  the  tkmg,  said  Lord  £l-  the  testator  meant  for  him,  oitf  of  the  estate 
don,  in  Orten  v.  Cfrten  (2  Meriv.  p.  94),  it  is  devised,  though  he  cannot  have  it  oat  of  the 
very  difficult  to  say  that  it  lies  in  compensa-  estate  devised  to  him."     His  lordahip-s  di> 
tion :  see  also  BUihe  v.  Bunbury,  1  Yes.  J.  p.  turn  in  Lord  Ranc&ffe  v.  Parkynt,  6  Dow.  p. 
514 ;  4  Bio.  25,  28 ;  Finch  v.  Finch,  ibid,  40,  149,  is  to  the  same  efiect.    Sir  W.  Gnot'i 
49,  51 ;  &  C  1  Yes.  J.  p.  534 :  other  cases  expressions,  in   his  judgment  in    Wdbff  v. 
are  cited,  Jacob's  note,  1  Rop.  Husband  and  Wdby,  2  Yes.  &  R  190-1  (see  1  Bligh.  17, 
Wife,  p.  573 ;  and  1  Jarman  on  Wills,  388,  note),  referring  to  Lord  Ck)wper's  decinaB, 
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The  technical  doctrine  of  forfeiture  (if  such  could  be  *properly  rt/jno-i 
applied)  (a),  or  of  implied  conditions  (for,  t^here  there  is  an  ex-  ^  ^ 
press  condition,  a  rule  is  given  ^hich  must  be  followed),  seems  to  be 
inapplicable  to  such  cases,  which  are  rather  to  be  decided  on  principles 
}f  equity  and  conscience  (6),  or,  what  is  equivalent,  of  universal  or  na- 
tural justice  (c).  If  such  be  the  true  principles  on  which  cases  of  this 
lescription  are  to  be  decided,  it  seems  to  preclude  the  laying  down  of 
my  universal  rule.  If  a  testator  devises  to  a  younger  son  an  estate,  of 
(vbich  he  is  seised  only  for  life  with  remainder  to  the  elder  son,  yielding 
I  clear  100^.  a  year,  and  to  the  elder  son  a  fee-simple  estate,  equally 
digible  in  all  respects,  yielding  1502.  a  year;  the  elder  son  *may  pg/w-i 
wrell  be  allowed  to  take  the  settled  estate,  conveying  to  his  bro-  ^  •■ 
:ber  a  portion  of  the  fee-simple  estate  in  all  respects  equivalent :  and 
^here  the  subject  is  personal  estate  the  application  of  this  principle  is 
iamiliar  and  easy((i).  But  if  the  settled  estate  closely  adjoins  to  a 
nansion-house  to  which  the  younger  son  is  entitled  in  his  own  right  or 
)y  devise  from  the  father,  would  an  estate  of  equal  acreage  or  of  equal 
sarketable  value  given  to  him  '^out  of"  the  estate  devised  to  the  elder 
ion  be  an  adequate  compensation  to  him  ?  Certainly  not.  Would  it, 
[would  ask,  be  possible  to  calculate  the  value  to  the  younger  son  of  the 
and  so  taken  away  from  him  so  as  to  give  him  compensation  ?  The 
)roperty,  if  taken  by  the  elder  son,  m^nt  be  sold  for  building  or  even 
br  a  manufactory — are  these  chances  to  be  estimated  ?  and  if  that  were 
ione  could  it  be  said  even  then  th^t  the  younger  son  was  compensated 
or  the  disappointment  Xo  which  he  had  been  subjected  ?  In  such  a 
:ase,  the  principles  of  natural  justice  would  seem  to  require  that  the 
founger  son  should  take  all  that  was  devised  to  the  elder  son,  however 
nuch  exceeding  in  nominal  value  the  estate  of  which  he  has  been  de- 
)rived  (e) ;  and  to  dispose  of  such  a  case  in  the  manner  above  pointed 
mt  would  not,  as  I  read  the  cases,  be  acting  against  authority  (/). 

[noted  abovef  are  to  the  same  effect,  as  are  cuniary  benefit  that  was  to  be  oompensated, 

bow  of  Lord  Redesdale.  though  not  so  point-  which  is  more  readily  efiected. 
idly,  in  Vant  t.  Lord  DwtgannaH,  2  Scho.  &        (a)  Mr.  Jacob  has  endeaFored  to  recoil 

M.  p.  130.   Sir  Thos.  Plainer  held  that  there  cile  the  cases  on  the  principle  of  the  applica- 

vas  no  distinction  in  this  respect,  whether  the  tion  of  the  doctrine  of  forfeiture,  1  Rop.  Hus- 

abject  were  real  or  personal.     ^*I  cannot,"  band  and  Wife,  571 :  the  reasoning  is  purely 

aid  that  learned  judge,  **  see  a  principle  on  technical ;   and  see   GreUon   v.   Howard^   1 

rbich  the  court  could  think  itself  at  liberty  Swanst  422-3. 

0  sequester  and  distribute  personalty,  in  the        (6)  V.  supre^  p.  602,  n.  (a) ;  Forretter  r. 

(▼ent  not  given  to  the  individual  intended,  Cotton^  1  Ed.  535;  et  v.  rap.  vol.  i.  327,  413. 
hat  would  not  equally  apply  to  realty ;  there        (c)  Mitford,  Plead,  by  Jeremy,  111. 
nay  be  greater  difficulty,  but  the  principle  is        (a)  See  GrttUm  v.  Howard^  1  Swanst.  424 ; 

lot  to  be  abandoned  merely  on  the  ground  of  Sir  w.  Grant  there  said,  he  saw  no  distinc- 

he  difficulty  in  reducing  it  to  practice ;"  see  tion  between  real  and  personal  estate. 
?r«tton  V.  Howard^  1  Swanst  424.    Indeed,        (e)  It  is  not  denied  that,  **t/a  clear  rule  is 

ne  of  the  earliest  cases  was  in  respect  of  a  established,  no  theoretical  objection  can  be 

levise  of  an  estate  belonging  to  the  elder  son  suffered  to  interfere  with  it  ;'*  but,  according 

0  his  younger  son,  and  of  his  own  estate  to  to  the  same  authority,  "if  no  rule  exists,  the 
be  elder;  the  elder  elected  to  take  his  own  court  must  on  principle  consider  what  is  to  be 
ittate,  he  was  allowed  the  benefit  of  the  de-  done  in  a  new  case;"  Sir  Thos.Plumer,  Gret^ 
nse,  making  compensation  out  of  it  to  his  ton  v.  Howard^  1  Swanst.  421. 

Mother  to  the  extent  to  which  he  was  disap-  (/)  See  the  additional  note,  No.  2.    In  one 

Pointed ;  jSnon.  Gilb.  £q.  R.  15,  tig).,'  stated  of  the  last  cases  on  this  subject  that  came  be> 

1  Jarm.  385 ;  and  see  Noy$  v.  Monbunt^tiqf.;  fore  Lord  Eldon,  Tiblnttg  v.  Tibbitttf  Jac.  R. 
md  int.  al  the  diet  Whutkr  v.  Webtler,  2  319  (1821),  his  lordship  said,  be  had  looked 
i^es.  J.  p.  372 ;  but,  in  that  case,  it  was  a  pe-  through  all  the  cases  with  great  attention, 
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Where  the  son  who  disappoints  the  provisions  of  the  instrument  bj 
withdrawing  his  own  property,  takes  the  benefit  in  respect  of  which 
he  is  put  to  his  election  under  a  contract  entered  into  by  the  parents  in 
a  marriage  settlement  executed  on  their  marriage^  which  contract  em- 
braced the  property  so  withdrawn,  there  it  would  seem  that  compensa- 
tion was  out  of  the  question,  he  must  give  up  the  whole  of  the  benefits 
which  he  would  derive  under  the  settlement  (a). 

r*6051  *'^^^  doctrine  of  Satisfaction  (6),  which  we  are  now  about  to 
^  ^  consider,  has  been  incidentally  noticed  in  the  preceding  passages 
in  this  volume,  and  the  doctrine,  so  far  as  relates  to  portions,  has  bees 
fully  considered  (c). 

Satisfaction  {d)^  as  Mr.  Jarman  observes  (e),  may  be  described  thas: 
Where  a  man  being  under  an  obligation  to  do  a  specific  act,  as  to  paj 
money,  does  that  by  will  which  may  be  considered  as  a  performance  d 
it,  the  thing  performed  being  ejtisdem  generis  [f)  with  that  which  he  had 
engaged  to  perform:  the  conclusion  of  law  in  such  case,  arising  from  tbe 
circumstances,  is,  that  what  the  testator  has  done  was  intended  to  be  in 
satisfaction  of  his  obligation.  But  as  this  conclusion  of  law  proceeds 
upon  a  presumption  of  intention,  the  circumstances  maybe  such  as  to 
prevent  its  arising ;  thus,  if  the  benefit  given  to  the  party  be  different » 
specie  from  that  which  he  is  entitled  to,  or  is  less  beneficial  either  ii 
amount  or  certainty  or  time  of  payment  or  otherwise  than  the  thing 
contracted  for,  the  presumption  of  its  being  intended  as  a  satisfaction  or 
substitute  will  not  arise  (g).  An  express  declaration  will  of  coarse 
have  its  natural  effect. 

and  that  they  contained  dicta  which  oould  riage ;  that  tbe  Principle  to  be  applied  to  wmk 

not  easily  be  reconciled :  it  would  perhaps  be  a  case  was  that,  **  if  a  person  will  not  give  the 

too  much  to  say  that  that  should  be  the  rale  price  which  the  parties  meant  he  abouki  giv^ 

universally   (and  see   Jacob's  note,  1   Rop.  he  shall  not  have  the  thing  which  was  \mt 

Husb.  and  Wife,  pp.  572-3)  ;  but  he  thought  gained  for ;"  and  his  lordship,  tlKMigfa  adiBi»> 

the  case  before  him  (where  the  testator  had  ting  that  his  opinion  was  not  directly  ssp- 

given  an  inoperative  recommendation  that  his  ported  by  any  prior   decision,  held,  in  ibe 

oousins  should  enjoy  parts  of  the  settled  pro-  case  before  him,  that  the  eldest  aon,  the  bar 

perty,  at  the  rents  at  which  they  held  them  in  tail,  mast  give  up  all  the  interests  second 

at  his  death),  was  a  case  ibr  compensation  to  him  by  the  settlement,  if  he  oboee  to  iasA 

only :  however,  he  added,  "  I  am  of  opinion  upon  his  title  to  the  entailed  estate,  2  Mehv. 

that  there  may  be  cases  where  notvonly  com*  95 ;  see  Mr.  Swanston's  obsenratioos  on  thii 

pensation  is  to  be  made,  but  the  whole  is  to  case,  1  Bwanst  p.  434. 

be  given  up :"  he  thought  the  principle  of  the  {b)  V.  tispra^  p.  204. 

old  cases  was  compensation  (ssd.  qu.)  ;  but  it  (c)  iS^pro,  pp.  204,  428,  ct  teq. ;  and  sse 

had  since  been  shaken.  Plunhtt  v.  LtwU,  3  Hare,  324,  stated  ia  te 

(a)  Oreen  v.  Grem,  2  Meriv.  86 ;  &  C.  19  additional  note,  supra,  p.  458.  I  need  ecaueely 

Ves.  667.  That  case  arose  upon  a  settlement:  observe  that  the  doctrines  of  Satiafi^ctioii  ai^ 

the  father,  on  his  marriage,  agreed  to  settle  Performance,  in  relation  to  legacies,  aie  sated 

estates,  of  which  he  was  tenant  in  tail,  there*  and  examined  at  great  length,  io    the   lut 

by,  as  Lord  Eidon  observed,  becoming  a  pur*  edition  of  Mr.  Roper's  work  on  Lcgaciej,  « 

chaser  of  the  estate  of  his  wife  for  the  pur-  which  the  practitioner  will  of  course  leieK. 

poses  of  the  settlement;  but  as  he  had  not  (d)  V.  Bupra,  p.  436,  note. 

effectually  settled  the  entailed  estate,  on  his  (e)  1  Powell  on  Devises,  by  Jarman,  433; 

death,  the  eldest  son,  though  taking  benefits  n. ;  ct  v.  m^o,  p.  436,  n.,  and  p.  458. 

under  the  settlement,  claimed  the  estates  to  (/)  ^*  t?''^  p*  433. 

which  he  was  entitled  in  tail.    Lord  Eldon,  (g)  See  Powell  on  Devises,  it6t  gmp^ .-  and 

after  adverting  to  the  authorities  tending  to  Mr.  Cox's  note  to  Blandy  v.  Yfubnore,  1  P. 

establish  the  doctrine  of  compensation  as  re*  W.   323,  where  he  collects  the  authonziea 

gards  cases  of  election  arising  on  wills,  said,  showing  that  an  act  may  be  oonsideied  as  s 

The  question  is  whether  he  (the  son)  shall  performance  ta  part^  though  givini^  sonoethisf 

be  permitted  to  take  without  making  good  the  less  will  not  be  taken  as  a  part  waiufaetwm: 

contract  entered  into  by  his  father  on  the  mar*  as  to  the  distinction  between  peribri 


Satisfaction  of  Debt  by  Legacy.  605 

The  strict  rule  is  established  that  a  Legacy  given  by  a  Debtor  to  his 
Creditor,  which  is  equal  to  or  greater  in  amount  than  the  debt,  shall  be 
presumed  to  be  intended  in  satisfaction  of  the  debt ;  but  it  must  be, 
not  only,  at  least,  equal  in  amount,  but  equally  beneficial^  and  of  the 
same  nature  (a)  exactly  (6). 

*The  legacy,  in  order  to  satisfy  a  debt,  must  be  payable  immedi-  r»gn/--| 
ately  on  the  testator's  death  (c).  If,  therefore,  the  debt  be  payable  ^  •' 
one  month  after  the  testator's  death,  and  the  legacy  six  months  after,  it 
will  not  be  considered  as  a  satisfaction  (cf).  So,  to  be  a  satisfaction,  there 
must  be  a  certainty  of  payment;  a  legacy,  therefore,  on  a  contingency 
will  not  be  a  satisfaction  {e).  Where  a  lady,  indebted  to  a  servant  for 
wages,  gave  by  will  ten  times  as  much  as  she  owed,  or  was  likely  to  owe, 
yet  because  made  payable  one  month  after  her  death,  so  that  the  servant 
might  not  outlive  the  month,  though  a  thing  unlikely,  the  court  held  it 
not  to  be  a  satisfaction  {/):  indeed,  it  was  said  by  Lord  Hardwicke,  that 
legacies  to  servants  have  never  been  held  to  be  in  satisfaction  of  debts  {g). 
So  where  a  parent,  indebted  to  bis  children,  gives  them  twenty  times  as 
much  in  the  whole  amongst  them,  but  not  payable  if  they  do  not  arrive 
at  twenty-five  years  of  age,  or  do  not  marry,  this  is  not  a  satisfaction  (A); 
there  is  no  difierence  between  a  direction  to  trustees  to  pay  and  a  gift  (i). 
If  the  legacy  is  not  equally  beneficial  as  the  debt  in  one  particular,  as 
in  the  time  of  payment,  though  it  may  be  more  so  in  another,  it  will  not 
be  considered  as  a  satisfaction  {k). 

If  a  legacy  be  smaller  than  a  debt  due  to  the  legatee,  it  is  not,  even 
pro  tantOf  a  satisfaction  of  the  debt  (/);  nor  is  a  bequest  of  specific  things 
considered  as  a  satisfaction  (m),  unless  accepted  as  such ;  for,  if  a  man 
should  give  a  matter  of  curiosity  or  art,  as  a  fine  picture,  by  way  of 
satisfaction  of  a  debt,  and  the  legatee  accept  it,  though  the  value  be  less 
than  the  debt,  there  could  be  no  ground  for  equity  to  interpose  (n).  Al- 
though 2i  pecuniary  legacy  is  a  satisfaction  of  a  debt,  provided  it  be  equal 
to  (o),  or  greater  than  the  debt  (/>),  any  little  circumstance  (in  which  it 

ud  satisfaction,  see  Goldsmid  ▼.  Goldrnnd,  1         (/)  Cited  by  the  Master  of  the  Rolls,  Ma* 

Swanst.  219;  and  Mr.  Swanston's  note  to  (knn  v.  Malkew^  2  Yes.  636. 

that  case,  tup,  p.  452 ;  d  t.  in/^a,  p.  607.  (g)  Richardton  v.  Grene^  3  Atk.  69 ;  and 

(a)  Byde  v.  Byde,  1  Coz,  48;  and  see  Ni-  see  the  cases  cited,  Wallace  v.  Pomjret^  11 

duUi  V.  Judaon,  2  Atk.  301 ;  Piatt  v.  PUUt,  3  Ves.  647-9;  Chancey'i  case,  1  P.  W.  p.  408, 

Sim.  503;  and  Hall  v.  ISU,  1  CoDn.&  L.  157:  was  the  case  of  a  servant,  but  no  distinction 

Mr.  Coz  has  collected  the  cases,  and  stated  was  taken :  see  as  to  this  diet.  2  Rop.  on  Leg. 

the  general  doctrines,  in  his  note  to  Chancty't  1053. 

case,  1  P.  W.  p.  409.    A  devise  of  real  estate,        (A)  Mathews  v.  Mathews,  2  Yes.  636. 
tboagh  of  greater  value  than  a  debt,  is  not  a         (t)  Per  Master  of  the  Rolls,  Nicholli  v. 

■itisfaction.  Garni  ▼.  Even,  Mos.  364.  Jwkim,  2  Atk.  301. 

(6)  Lord  Hardwicke,  Barret  v.  Becked,  1         (k)  Nichollt  v.  Jvdton,  2  Atk.  300 ;  and 

Ves.  Sen.  521 ;  therefore  a  legacy  of  a  moiety  other  cases  cited  1  P.  W.  409,  n. 
of  a  lesidue,  whatever  may  be  the  amount,  is        (/)  Eaatwood  v.  Vvnke,  2  P.  Wms.  p.  616 ; 

not  a  satisfaction  for  an  annuity;  ibid,:  and  Mos.  295. 
we  Halu  v.  Darrell,  3  Beav.  324.  (m)  Slaney  v.  Styles,  M.  1733,  MS.,  Mad. 

(e)  Clark  v.  SeweO,  3   Atk.  98;  and  see  P.  and  P.  ii.  54. 
Jeaeodc  v.  FaUeener,  1  Bra  C.  C.  296.  (n)  Byde  v.  Byde,  1  Cox,  49. 

(</)  Haynes  v.  Ifuao,  1  Bro.  O.  C.  p.  129;        (o)  Brown  v.  Dawson,  2  Vern.  498;  sic 

tnd  see,  on  this  head,  Cron^Hon  v.  Sale,  2  diet,  Mos.  8. 

P.  Wms.    552;   Barret  v.  Beck/ord,  1  Ves.         (p)   Wallace  v.  Pomfret,  11  Ves.  644;  and 

519.  see  Jeffs  v.  Wood,  2  P.  Wms.  1 32.     In  Cromp- 

(c)  NkhoBs  y.  Judson,  2  Atk.  301;  and  see  ton  v.  Sale,  2  P.  Wms.  556»  Lord  King  held 

Ptikn  ▼.  Cresy,  3  Anstr.  830.  that  legacies  given  by  the  wife  to  the  hus* 
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r*6071  ^'^^'^  ^^^  ^^^  doctrine  as  to  the  'satisfaction  of  Portions)  is  laid 
^  ^  hold  of  by  the  court  to  take  it  out  of  the  rule  (a),  it  haviogbeen 
considered,  by  some  distinguished  judges,  as  not  founded  on  sooimI  prin- 
ciple {b)y  and  even  by  some  judges  as  absurd  (c). 

Wherever  there  are  circumstances  on  the  face  of  the  will  afiordinga 
presumption  that  the  testator's  intention  was  not  that  the  legacy  should 
be  an  ademption  of  a  debt,  as  where  it  is  given  for  a  particular  purpose, 
diverso  intuitu  (d),  it  will  not  be  held  to  be  a  satisfaction  (e) ;  so  where 
the  testator  creates  a  fund  for  the  payment  of  his  debts,  and,  subject  to 
the  same,  charges  his  legacies  thereon  (f) :  the  intention,  express  or 
presumed,  is  the  rule,  so  that,  if  the  intention  clearly  is  to  give^  it  canoot 
be  contradicted  by  saying  that  the  donor  is  paying  a  debt  (g). 

If  the  debt  due  to  the  legatee  be  upon  an  open  or  running  aceoiiDt,  so 
that  it  might  not  be  known  to  the  testator  whether  he  owed  any  monej 
to  the  legatee,  the  legacy  will  not  be  considered  as  a  satisfactioDof  the 
debt ;  nor  is  a  legacy  a  satisfaction  of  a  debt  contracted  after  the  maldog 
of  a  will ;  for  in  such  cases  the  legacy  could  not,  as  it  has  been  consi- 
dered, be  intended  as  a  satisfaction  (A). 

Lord  Talbot  would  not  allow  of  parol  evidence  to  show  that  the  tes- 
tator designed  to  give  the  legacy  exclusive  of  the  debt  (t):  indeed,  os 
general  principles  it  would  seem  that  such  evidence  ou^t  not  to  be 
admitted,  though  Lord  Eidon  in  one  case,  as  before  noticed,  upon  the 
authorities,  admitted  parol  evidence  to  repel  the  presumption  of  satisfac- 
tion of  a  debt  by  a  legacy,  notwithstanding  that  the  general  presumptioa 
was  fortified  by  other  provisions  in  the  will  (A;). 
r*6081  '*^  legacy  is  not  an  extinguishment  of  a  negotiable  secaritj(/). 
^  ■'  And  though  a  legacy  to  an  executor  excluded  him  from  the  un- 
disposed surplus  of  the  testator's  estate,  it  was  not  allowed  to  operate 

band's  nieces  coald  not  be  taken  ai  in  satis-  the  greater  legacy  being  afterwards  ralcaiod, 

faction  of  legacies  given  by  the  husband  to  it  wat  held  to  be  a  satisfaction, 

the  same  nieces,  for  which  the   wife  was  (/)  Chancey^s  case,  1  P.  Wms,  40S ;  BAr 

liable,  unless  so  declared.  ardion  ▼.  Greesf,  3  Atk.  60,  68  ,*  BmMf 

(a)  HinchcKffe  v.  HinrhcKffe,  3  Ves.  p.  629;  ▼•  Bmekd^e,  3  Ves.  629,  cited  2  Fonbl » 

but  see  Wallaii  ▼.  Pomfr^,  1 1  Ves.  p.  647,  Eq.  326,  n.  (0  J  FM  ▼.  Mmtm,  2  Die*.  MJ 

where  Lord  Eldon  says,  "  If  this  rule  of  pre-  *>"«  »  covenant  to  pay,  six  months  ate  ite 

sumption  was  once  established,  and  under-  testator's  death,  will  not  be  considered  isi 

stood  to  be  the  rule,  it  would  have  been  in-  ^t>t  in  this  sense,  Wathm  ▼.  Aniik,  4  JIW. 

finitely  better  that  it  should  not  be  destroyed  R^p.  326;  and  see  Gajpton  ▼.  l^«^li,l**^ 

by  small  observations  upon  small  circnm-  ^^  »»  «>t®  (1)  to  1  P.  Wms.  409. 

stances;  the  court  trying  to  find  out  a  dis-  (JS)  See  Treatise  on  Equity,  yoL  ii.  3aHl| 

tinction.    It  would  have  been  better  either  »"d  ^r.  Fonblanque*s  references, 

to  have  abided  by  the  role,  or  to  have  said,  (*)  -«««*«  t.  Pow^  1  P.  Wms.  p.  2»; 

boldly,  it  should  exist  no  longer.  Thonuu  v.  Btnnet,  2  P.  Wms.  342 ;  CmH^ 

rL\  c     T^^v"  »>- i . J        ...  •- rrt     i      case,  Salk.  p.  508 :  MoMcal  v.  JMaans^  1 '^ 

(6)  See U)rd King s  judgmentm  Chancey,    ^^^,  ^^  ^  ^^^^^  ^  ^^^  ^^4^,^.; 

se,  1  r.  wms.  41U.  ^   .  p        ,   p  j:  «  i\a.  -«h   m^  fi^nt 


case,  *  * .  y  ««.  ,x^.  ^j^  p  ^^^  p  J.  p  j^g.  ^j^ 

(f)  Maifuum  v.  Maihewi,  2  Ves.  p.  636;  case,  1  P.  Wms.  p.  409,  and  the  refcrenossii 

Gaynon  v.  Wood,  1  Dick.  p.  331 ;   Barclay  v.  ^^  margin. 

WainwrigfU,  3  Ves.  406 ;  and  see  EoMtwood  v.  (»)  Fouier  r.  Fowkr,  3  P.  Wms.  p.  8^; 

rtnke,  2  P.  Wmfc  616 ;  Ridiordsonv.  Oreete,  and  see  Haki  v.  DofrO,  3  Beav.  p.  329;  td 

3  Atk.  66 ;  Fowler  v.  JFowfer,  3  P.  Wms.  364;  ff^  v.  HiU,  jim.  p.  452, 

and  Barret  v.  Beckford,  1  Ves.  521.  (jfej  'wdllaci  v.  Pon^,  11  Voa.  548-48; 

(d)  Matheum  v.  Matheu)t,  2  Ves.  p.  635;  ttip.  vol.  i.  p.  670;  but  see,  as  to  this  oM 
NurhoOt  V.  Judton,  2  Atk.  301;  3  Atk.  68.  ilrid.  p.  575;  and  see  WeaU  v.  Bite,  2  Bi» 

(e)  Mathewt  v.  Mathewe,  2  Ves.  p.  636;  &  M.  268;  ei  ▼.  npra,  pp.  444,  462. 
bat  tliere  the  condition  originally  annexed  to  (/)  Carr  ▼.  Eadabrcikt,  3  Yes.  664. 


Satisfaction — Performance,  608 

for  two  purposes,  and  so  as  also  to  be  a  satisfaction  for  a  debt  due  from 
the  testator  (a).  Though  a  gift  of  a  legacy  may,  as  in  the  civil  law  (6), 
be  so  framed  as  to  release  a  demand  ;  yet  where  the  demand  was  in 
respect  of  a  bond  debt,  uncancelled  in  the  testator's  possession,  the  bond 
was  held  not  to  bfe  released  by  a  legacy,  no  intention  to  release  appear- 
ing upon  the  will  (c). 

A  legacy  given  by  the  will  of  a  parent  to  his  child  (d),  or  by  a  hus- 
band to  his  wife  (e),  is  not  considered  upon  any  different  footing  from 
that  of  a  legacy  by  any  other  person,  as  to  the  satisfaction  of  a  debt. 

Where  a  fund  settled  in  trust  for  the  father  for  life,  remainder  to  his 
son  and  daughter,  was  sold  out  by  the  father,  who  on  the  marriage  of 
the  daughter  settled  funds  of  much  larger  amount  than  the  daughter's 
interest  in  the  trust  fund  on  the  daughter,  and  to  which  settlement 
the  daughter  being  of  age  was  a  party,  it  was  held  that  this  was  to  be 
considered  as  a  presumed  satisfaction  of  her  interest,  and  that  such 
presumption  would  not  be  affected  by  the  ignorance  or  knowledge  of  the 
husband  as  to  the  rights  of  his  wife  in  respect  of  the  trust  fund,  or  by 
the  consideration  of  natural  affection  biing  introduced  into  the  deed; 
but  the  Vice-Chancellor  seemed  to  consider  that  evidence  might  have 
been  adduced  to  rebut  or  support  the  presumption  (/). 

The  distinction  between  Satisfaction  and  Performance  has  already 
been  adverted  to  (g). 

A  case  has  lately  occurred  before  the  Vice-Chancellor  Wigram  (A) 
which  seems  to  remove  all  doubt,  if  any  such  existed,  as  to  the  actual 
state  of  the  law  in  reference  to  Performance,  as  regards  a  distributive 
share  in  personal  estate  taken  by  a  person  having  a  claim  upon  the  in- 
testate for  a  fixed  sum,  or  for  an  annuity.  That  learned  judge  considers 
that  it  is  settled  by  authority  (t),  though  upon  a  principle  which  is 
purely  arbitrary,  that  in  the  case  of  a  covenant  by  the  husband  r^gngi 
*that  on  his  death  his  wife  shall  receive  a  gross  sum,  the  distri-  ^  -' 
bulive  share  of  the  widow  in  the  case  of  absolute  intestacy,  if  equal  to 
the  sum  covenanted  to  be  paid,  is  to  be  considered  as  a  Performance  of 
the  covenant ;  so  that  the  widow  cannot  first  insist  upon  her  rights  as  a 
creditor  and  then  claim  her  distributive  share,  treating  the  two  claims 
as  distinct  and  as  depending  on  distinct  titles;  if  her  distributive  share 
is  equal  to  or  greater  than  the  debt,  the  debt  is  extinguished,  if  less,  she 
must  take  her  distributive  share  in  part :  but  the  shares  of  the  next  of 
kin  are  liable  to  make  good  the  deficiency  if  any :  this  principle  is  ap- 

(a)  Maihetm  v.  Mathew$^  2  Ves.  637.  (h)  Salitbury  ▼.  SaHsbtay,  xiii.  Jur.  67], 

(6)  Ju9L  InsL  ii.  20,  13.  Vice  Cbancellor  Wigrom ;  v.  luprity  436,  n.  (c), 

(c)    WUmot  V.  WoodhouKj  4  Bro.  C.  C.  227 ;  where  '*  and,"  in  the  last  line  but  five,  shoald 

see,  on  this  subject,  JitUm  v.  Pyey  in  note  to  be  substituted  for  "  but.'* 
Smyth  V.  £dm,  5  Ves.  350.  (i)  Blandjf  ▼.  Widmon,  1  P.  W.  p.  324; 

(</)   Tolmm  V.  CoWi»,4  Ves.  490-2;  Chave  8.  C.  2  Vern.  p.  709;  Garthihore  v.  ChaHd,  10 

T.  FarratU^  18  Ves.  8.  Ves.  1 ;  Goldtmid  v.  Goldtmid,  1  Swanst  217 ; 

(€)  Fowkr  V.  Fowkr,  3  P.  Wrns.  353.  (v.  tup.  p.  434,  u.  436,  n.) ;  that  was  a  case  of 

(/}  PhmhtU  V.  Lam»^  3  Hare,  316, 324-5,  virtoal  not  intentional  intestacy;  Lord  Eldon, 

there  is  a  full  examination  of  the  cases  in  the  in  Garihshore  v.  Chalii^  said,  this  court  had 

Vioe-ChaDcellofs  judgment;  the  student  will  infused  an  intention  into  the  husband's  oon- 

do  well  to  read  this  case,  and  the  cases  there  tract  which  a  court  of  law  could  not;  v.  «^p. 

referred  to,  with  attention.  et  infra, 
(g)  v.  ffipra,  p.  436,  n.  (c)  ;  rt  ▼.  10  Ves.  4. 
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plicable  to  every  other  person  who  is  entitled  to  a  distributive  share  in 
the  covenantor's  estate  on  his  intestacy  (a).  In  the  same  case,  the 
Vice-Chancellor  Wigram  considered  it  as  equally  settled,  though  not 
satisfied  that  there  is  any  solid  reason  for  the  distinction,  that  where  the 
covenant  is  that  an  annuity  shall  be  paid  or  secured  to  such  person  after 
the  testator's  death,  the  distributive  share  which  such  person  may  take 
on  the  intestacy  of  the  covenantor  is  not  a  performance  (A) ;  it  is  not 
treated  as  a  satisfaction,  because  satisfaction,  as  before  observed,  implies 
that  something  is  done  from  which  an  intention  to  satisfy  the  covenant 
may  be  presumed,  and  even  a  gift  of  a  sum  of  money,  not  being  gusdm 
generis  with  a  fixed  sum,  is  not  a  satisfaction.  The  gift  of  an  annuitj 
to  a  married  woman,  even  though  the  amount  and  days  of  payment  are 
precisely  the  same,  will  not  be  held  to  be  a  satisfaction  of  an  annuitj 
to  a  like  amount  charged  on  the  donor's  estate,  if  the  annuity  so  gifen 
is  charged  upon  property  of  a  different  nature,  and  if  the  annuity  giren 
be  made  payable  to  the  donee  generally,  the  annuity  to  which  the  donee 
was  previously  entitled  being  payable  to  her  separate  use  (c). 

Where  the  debt  arises  in  the  husband's  lifetime,  as  where  be  cove- 
nants within  two  years  after  marriage  to  pay  a  certain  sum  and  be  oat- 
lives  the  two  years,  a  distributive  share  will  not  be  a  performance  or  a 
satisfaction  of  the  covenant  (d),  nor  is  an  orphanage  part,  for  it  is  not 
in  the  father's  power  (e). 

A  distributive  share  on  intestacy,  it  will  *be  remembered,  is  not  an 
advancement  to  a  child  during  life  (f). 

r*fi101  ''^^^^^  ^s  ^  ^^  of  mixed  case,  as  Lord  Eldon  observed,  he- 
L  -'tween  performance  and  satisfaction;  for  instance,  said  his  lord- 
ship, if  there  be  a  covenant  to  purchase  and  settle  lands  upon  the  first 
and  other  sons  in  tail  male,  and  the  party  purchases  lands,  not  being 
copyhold  (jf),  of  less,  equal,  or  greater  value  than  the  sum  he  covenanted 
to  lay  out,  taking  a  conveyance  to  him  and  his  heirs,  and  dies  leaving  a 
son  who  would  be  tenant  in  tail  under  the  settlement,  and  a  grand- 
daughter by  an  elder  son  upon  whom  no  settlement  beine  made  the 
lands  descend,  that  will  bar  the  demand  against  the  assets  of  the  grand- 
father in  the  whole  or  in  part  according  to  the  amount:  the  grand- 
.daughter  must  give  up  the  estate  (A).  Other  cases  have  decided  that  a 
subsequent  purchase  by  the  covenantor,  of  lands  of  a  smaller  valae 
(which  are  at  his  death  left  undisposed  of)  shall  be  intended  to  be  apart 
performance  of  such  covenant,  as  it  may  be  presumed  he  meant  to 
purchase  more  lands  afterwards  and  to  settle  the  whole  according  to  the 
covenant  (t).  •  Evidence,  however^  may  be  given  to  rebut  the  presomp- 

(a)  See  Oarthahon  ▼.  Chaiii,  10  Yes.  16;  (jg)  Mtomey-Gmmd  ▼.  Whorwooi^  I  Tee. 

Lord  Hardwicke,  2  Yea.  Sen.  411,  treata  it  as  541. 

a  tHrid  performance.  (A)  Garthihart  v.  CkaM,  10  Yes.  8;  Lori 

(6)  Couch  V.  Stration^  4  Yes.  p.  391,  Lord  Eldon  is  there  reported  to  have  said,  "tof 

Rossiyn;  SahUmryv,  SaHtlmry^  tup.  p.  608.  demand/' without  exception  or  qnalificaiioDj 

(r)  BartUU  ▼.  Giiiard,  3  Russ.  154-5.  see,  on  this  subject,  Wikoekg  v,  Wikoeh^ 

Id)    Oliver  v.   Brighoute,    cited  by   Lord  Yern.  558  (2  Atk.  p.  634);  JDtacwi  t.  Mi 

Hardwicke,  1  Yea.  Sen.  1 ;  and  aee  Lang  v.  3  Atk.  323 ;  Sowden  r.  Sotodenj  1  Bio.  ^ 

Langy  8  Sim.  465.  (10  Yes.  8,  9,  10) ;  ▼.  ntp.  pp.  204,  205;  wad 

(e)  Case  on  Mrs.  Parson's  wiU,  cited  1  Yea.  see  Wibon  v.  Foreman^  imperfectly  repottd, 

Sen.  2.  2  Dick.  593,  stated  from  Reg.  Lib.  10  Ve& 

(/)  Twiidm  r,  TuMen,  9  Yea.  427;  np,  pp.5l9,520;X£cAfiMr«v.i>dkffwre,ForresLSa 

p.  430.  (t)  Leckmert  r.  Lord  CoHi$k,  3  P.  Wos 
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tion  (a):  a  sale  of  the  lands  is  sufficient  evidence  to  rebut  the  presump- 
tion  (J),  a  devise  is  not.  Where  there  is  a  covenant  on  marriage  to 
settle  specific  lands,  generally  it  will  not  be  satisfied  by  sufiering  other 
lands  of  equal  value  to  descend  (c) ;  but  where  a  man  covenants  to 
settle  lands  on  the  eldest  son  of  the  marriage,  and  suffers  lands  to  de- 
scend  to  him  in  fee,  that  is  a  performance  so  far:  so  where  lands  descend 
to  an  heir  at  law  who  claims  in  place  of  his  ancestor  a  sum  of  money  to 
be  laid  out  in  land  ((f). 

Where  a  husband  covenants  that  lands  to  be  settled  are  of  a  certain 
annual  value,  it  amounts  to  a  covenant  on  his  part  to  settle  and  make 
good  to  that  extent  in  case  of  deficiency,  for  the  covenantee  might  have 
damages;  but  the  value  is  to  be  calculated  at  the  date  of  the  settlement, 
not  of  the  death  of  the  covenantor,  if  the  covenant  be  in  general  words(e). 
If  a  person  under  such  an  obligation  devise  to  the  ^covenantee  r*^ii-i 
lands  which  are  not  of  that  value,  as  he  could  not  intend  that  they  ^  ^ 
should  be  a  satisfaction  or  performance,  it  will  be  taken  as  an  accumu- 
lated bounty  and  not  even  as  a  part  performance,  unless  so  declared  in 
the  will  (/). 

The  period  of  time  specified  in  the  covenant  has  been  in  cases  of 
satisfaction  considered  as  material ;  in  cases  of  performance  little  regard 
has  been  paid  to  it  by  the  court ;  and  the  court  will  not  look  upon  the 
slight  difference  between  "leaving"  and  ** paying" (^). 

21 1 ;  Cox'8  note  to  Blandy  t.  WilUa$ni,  1  P.  bing^  2  Yes.  Sen.  411;  this  and  stmilar  cases 

Wins.  324.  appear   to   proceed  also   upon   the   leaning 

(a)  Lord  Eldon,  Garththon  y.  ChalU,  10  against  double  provisions;  Lord  Hardwicke, 
Yes.  10.  3  Atk.  421,  referring  to  Wilcox  v.  Wilcox, 

(b)  Deacon  v.  Smith,  3  Atk.  p.  327;   Toohe  mpra, 

▼.  HatUngs,  2  Yern.  p.  97 ;  and  see  ^jteake  y.         (e)  Speake  y.  ^peake,  1  Yem.  217. 
Speake,  1  Yern.  217,  n.;  and  the  other  case«        (/)  Lord  Hardwicke,  Prime  v.  Subbing,  2 

cited,  2  Yern.  97.  Yes.  411. 

(f)  Trevor  v.  Trevor,  Dom.  Proa  5  Feb.        (g)  Lord  Eldon,  Garthihore  y.  ChalU  10 

1719,  Hare.  MS.,  1  Mad.  P.  and  P.  501.  Yes.  7,  13. 

(d)  Diet  Lord  Hardwicke,  Prime  y.  Steb- 


ADDITIONAL  NOTE,  No.  L 

JudgmerU  of  Vtce-Chanedlar  K,  Bruce,  in  Savill  v,  Sayill. — Election. — Sup.  p.  586. 

Upon  the  marriage  of  a  man  witJbi  an  infant  ward  of  the  court,  who  was  entitled 
jointlj  with  her  sister  to  real  and  personal  estate  held  by  trustees  in  undivided 
moieties,  he,  with  the  sanction  of  the  court,  coyenanted  that  upon  the  wife  coming 
of  aee  her  real  pro]>erty  should  bo  settled  upon  himself  and  herself,  and  the  children 
of  the  marriase,  with  an  ultimate  limitation  in  default  of  issue  of  the  marriage  to 
the  heirs  of  the  wife ;  he  also  coyenanted  to  settle  the  personal  property  in  the 
same  manner,  except  that  there  was  an  ultimate  limitation  in  de&ult  of  issue  to 
the  next  of  kin  of  the  wife.  The  marriage  took  effect,  the  wife  attained  twenty- 
one,  and  about  a  month  after  the  marriage  died,  without  issue,  and  without  exe- 
cuting a  settlement  of  the  real  estate,  leayine  her  sister,  who  was  also  an  infant 
ward  of  court,  her  sole  heiress  and  next  of  kin.  The  Yice-Chancellor,  in  giving 
judj^ment,  said,  **  Among  the  causes  before  me  on  this  occasion  is  the  cause  in 
which  the  proposals  and  articles  for  a  settlement,  in  contemplation  of  the  marriage 
of  Mrs.  Parker,  then  a  ward  of  this  court,  were  approved  by  the  court,  a  circum- 
stance, perhaps,  not  immaterial.  She  never  had  any  issue,  and  has  been  survived 
by  her  husband,  who  is  her  administrator.    The  persons  who  were  her  next  of  kin 
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at  her  death  were  her  heiress  at  law  and  others.  Mr.  Parker,  who,  subject  to  uj 
contract  that  may  have  been  made  concerning  his  wife's  personal  estate,  has  the 
sole  title  to  his  wife's  personal  estate,  is  willing  to  abide  bj  the  proposak  and 
articles,  provided  that  ail  their  terms  and  provisions  be  carried  into  efiect  u  ther 
would  have  been  if  he  and  Mrs.  Parker,  m  her  lifetime,  after  her  raajoritj,  fai^ 
joined  in  making  a  settlement  conformably  to  the  proposals  and  articles.  Tbe 
heiress  at  law  and  her  husband  insist  on  wiUidrawine  the  r^  estate  from  the  pro- 
posals and  articles,  and  are  entitled  to  do  so.  For  mis,  the  odier  next  of  kin  are 
not  answerable  and  are  not  to  blame.  But  one  question  is,  whether  the  lights  of 
the  issue  of  the  marriage  being  out  of  the  case  (for  there  was  not  any  issue  of  Ihe 
marriage),  the  next  of  kin,  who  are  'volunteers,'  or  in  a  sense  '  volunteers,'  can  be 
allowed  in  these  suits  to  claim  the  benefit  of  part  of  the  contract  against  the  hns- 
band,  who  is  not  permitted  to  have  the  benefit  of  the  whole  of  it.  And  my  opinioa 
is,  that,  there  having  been  no  issue  of  the  marriage,  the  next  of  kin  have  not  a 
better  equity  to  take  from  him  the  personal  estate,  for  the  purposes  of  thepropoeik 
r*6121  ^^^  articles,  when  the  *real  estate  is  withdrawn  frt)m  the  proposals  and 
^  ^  articles,  than  he  has  to  keep  out  of  their  influence  so  much  at  least  of  the 
personal  estate  as  may  be  sufficient  to  compensate  him  for  that  interest  in  the  real 
estate  which  the  proposals  and  articles  purport  to  give  him,  but  which  he  is  not 
aUowed  to  have,"  SaviU  v.  ScuoOL,  2  OoU.  721,  726-7. 


ADDITIONAL  NOTE,  No.  H. 


Compensation — Extract  from  Mr  Stpanston*s  Note  to  Gretton  v.  Haward. 

Supra,  p.  604. 

**  The  intention,"  says  Mr.  Swanston,  speaking  of  a  devise,  "  having  beoooe 
impracticable  in  the  prescribed  form,  is  executed  by  approximation,  or,  in  tbe 
tecnnical  phrase,  cypres.  The  devise  to  the  stranger,  rendered  void  as  a  gift  of 
the  specific  subject,  is  effectuated  as  a  gift  of  value,  and  effectuated  at  the  expense 
of  the  heir  by  whose  interference  its  strict  purpose  has  been  defeated.  Bj  this 
management  the  intention  of  the  testator  in  lavor  of  the  stranger,  though  defeate<i 
in  form,  is  in  substance  accomplished ;  his  intention  in  favor  of  the  heir,  eqnaDj 
express,  remains  to  be  considered.  If  the  value  of  the  estate  retained  by  the  heir 
exceeds  the  value  of  the  estate  designed  for  him,  his  own  act  is  his  indemnitj:  the 
benefit  which  he  enjoys  transcends  the  intention  of  the  testator:  but  if  theTalne 
of  the  estate  of  which  the  court  deprives  him  exceeds  the  value  of  the  estate  of 
which  he  deprives  the  devisee,  what  disposition  is  to  be  made  of  the  surplns* 
Considered  as  a  ^ft  of  value  (and  on  that  principle  the  equitable  arrangement  is 
founded)  the  devise  to  the  stranger  entitles  him  to  an  equal  amount,  bat  is  bo 
authority  for  bestowine  on  him  more,"  which  would  be  the  effect  if  the  principle 
ef  forfeiture  to  the  disappointed  devisee  were  adopted ;  therefore,  what  is  not 
transferred  to  the  devisee  must  remain  with  the  heir.  The  condition  not  expressed 
in  the  will  is  supplied  by  the  construction  of  the  oourt,  for  the  ainele  pnroose  of 
executing  the  presumed  intention.  "  The  case  of  specific  gifts,"  adds  Mr.  swans- 
ton,  "  may  involve  some  difficulty  of  api>reciation,  by  the  rejection  of  local  attach- 
ments, which  admit  neither  accurate  estimation  nor  adequate  compensation.  Bat 
it  is  on  the  principle  of  appreciation  that  the  oourt  interferes  to  transfer  to  one 
party  that  which  is  expressly,  and  at  law  efieotually,  given  to  another,  and  the 
difficulty  has  been  repeatedly  encountered.  Should  any  case  present  impediments 
of  this  nature,  practically  insurmountable,  the  doctrine  of  compensation  might 
become  in  that  instance  inapplicable,  but  would  not  for  that  reason  cease  to  be 
the  general  rule  of  the  court."  In  conclusion,  Mr.  Swanston  states  that  bj  the 
doctrine  of  Compensation  the  intention,  so  far  as  is  practicable,  is  effected;  by 
Forfeiture  that  intention  will  be  defeated.  Note  to  Qretton  v.  Havard^  I  SwansL 
443. 
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♦CHAPTER  Vni. 

OF  MORTGAGES  AND  LIENS. 

Section  L — Of  the  Creation  of  Mortgages — Sale  with  Condition  to 
secure  Repurchase — Conditional  Sale — Loan  on  Grant  of  Annuity — 
How  Attempts  on  the  Part  of  the  Mortgagor  to  introduce  Special 
Terms  are  viewed — Mortgage  for  Costs — Mortgage  with  Power  of 
Sale — Defective  Conveyances  by  way  of  Mortgage^  and  other  incidental 
Topics. 

Property  capable  of  being  Mortgaged, 

Mortgage  ai  Common  Law, 

Morigage  by  (Creation  of  Terms. 

WMt  Mortgages. 

What  constitutes  a  Mortgage, 

Conditional  Sale, 

Sale  with  Eight  of  Bepurchase, 

Loans  wpon  Annuity. 

Sales  of  Eeni-Cfkarges  with  Bight  of  Bepurchase. 

General  Btdes  in  regard  to  the  Contract  of  Mortgage. 

Mortgagee  not  entitled  to  any  Benefit  beyond  his  Principal,  Interesty  and  Costs. 

Big/U  to  Bedeem  cannot  be  clogged  with  any  By-Agreement, 

Mortgage  ofAdvowson. 

Mortgage  of  West  India  Estate. 

Stipulation  for  Consignments — Commission. 
Mortgage  to  Solicitor  for  Costs. 
Leases  from  Mortgagor  to  Mortgagee. 
Mortgage  with  Power  of  Sale, 

Mortgage  of  Stock,  et  v.  infra,  Sect.  ix. 
Mortgage  of  Leaseholds — Fixtures,  d;e. 
Mortgages  under  Power  to  raise  Monkey  by  Sale  or  Mortgage. 

Grant  of  an  Annuity  under  such  a  Power. 
Mortgage  prevails  over  Voluntary  Settlement. 
Mortgagee  taking  with  Notice  ofPraud, 
Defective  Securities — Equitable  Belief, 

Additional  Note — Statutes  relating  to  Usury. 

We  are  now  to  enter  upon  the  consideration  of  a  kind  of  equitable 
^ate  or  interest  called  an  Equity  of  Redemption,  which,  as  will  appear 
)n  reference  to  the  thirteenth  chapter  of  the  Third  Book  of  the  r#ot4-| 
'Second  Part  of  this  work  (a),  originated  in  Chancery  legislation,  L  ^ 
)ut  which  may  now  be  considered  as  founded  on  an  implied  contract; 
md  of  the  subject  of  mortgages  and  securities  generally. 

Lands,  by  whatever  tenure  they  may  be  held  (6),  advowsons,  tithes, 

(a)  y.  supra,  vol.  L  p.  601.  supersede  the  necessity  for  any  further  refer- 

(6)  See  Jannan  on  Cony,  by  Sweet,  vol.  T.  ence.    Mr.   Sweet  spontaneously  gave  me 

ft.  234,  510.    This  volume,  together  with  permission  to  make  use  of  this,  indeed,  of  aU 

ir.  Coote's  learned  work  on  the  same  sub-  his  works,  at  pleasure;  and  it  wUl  be  seen 

»t,  contaioB  such  a  mass  of  authority  and  that  I  have  largely  availed  myself  of  his  kind 

and  of  inibrmation  on  the  subject  of  mort*  and  liberal  offer, 
eiges^  incumbrances,  and  liens,  as  almost  to 
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rents,  tolls,  reversions,  and  possibilities  coupled  with  an  interest  (a], 
may  be  mortgaged.  So  may  personal  chattels,  ships  (6)  and  freight, 
stock  in  the  funds,  debts,  policies  and  other  choses  in  action,  and,  vidi 
some  exceptions  (c),  salaries  and  pensions.  Indeed,  generally,  e?eiy 
kind  of  interest  in  property,  real  or  personal,  which  is  capable  of  abso- 
lute sale  may  be  the  subject  of  a  legal  mortgage  or  its  eqairalent  in 
equity  (d).  Where  the  mortgage  is  by  assignment  of  a  leasehold  in- 
terest, the  mortgagee,  unless  there  be  a  special  provision  to  the  cootnij, 
as  between  the  mortgagor  and  mortgagee,  takes  the  interest  sabject  to 
the  covenants  and  obligations  contained  in  the  original  lease  (e):  bnt 
the  mortgagee,  though  he  may  not  have  entered,  is  liable  to  all  the  cove- 
nants which  run  with  the  land,  though  the  landlord  will  have  no  asa^- 
ance  in  equity  in  such  case ;  taking  an  under  lease  for  a  shorter  term 
will  protect  the  mortgagee  {/). 

A  mortgage  of  freehold  land  at  common  law  was  by  feofiment  in  fet, 
upon  condition  to  be  void  if  the  feofibr  or  his  heirs  should,  on  a  fixed  daj 
r»6151  — *^"^  ^^  ^^  ^*y  ^^^  fixed,  then  any  time  within  the  feoffor*! 
L  -'  life  was  understood  (g) — pay  the  debt  and  interest  agreed  upon 
to  the  feofTee  or  his  representatives.  Non-payment  at  the  day  (A)  gaw 
to  the  mortgagee  an  absolute  estate  in  fee  for  ever  discharged  fromtbe 
condition  (t).  In  later  times,  it  became  usual  to  insert  a  proviso  in  tlie 
mortgage  deed,  that,  on  payment  of  the  debt  at  the  appointed  time,  the 
mortgagee  should  reconvey  the  estate:  the  condition  for  making  tbe con- 
veyance void,  or  the  proviso  for  reconveyance,  was  sometimes  contained 
in  a  separate  instrument;  but,  whatever  form  the  transaction  assumed, 

(a)  Lord  Eldon  beld,  in  Carkton  v.  Liigk'  Jarai.  Mortgage,  by  Sweet)  ;  iM£  23S,tf  •}•; 

ton  (3  Mer.  670),  that  an  expectancy  of  an  t6ui  312,  et  teq. ;  Urid.  298 ;  tM<£  294, 302,4^^ 

heir  presumptive  or  apparent  (the  fee  simple  H  teq.;  ibid.  225;  ibid.  441.     The  refoeim 

being  in  tlie  ancestor),  wbs  not  an  interest,  or  in  this  note  will  direct  the  reader  to  the  f^ 

a  possibility,  nor  was  it  capable  of  being  the  culiarities  affecting  mortgnges  of  these  kvcbI 

subject  of  an  assignment  or  a  contract ;  that  subjects ;  practical  directions  are  there  giva 

is,  that  such  an  interest  could  not  presently  for  the  guidance  of  those  who  naj  be  efr 

be  affected  by  any  conveyance  or  contract ;  gaged  in  such  transactions, 
and  see,  Medc  v.  KeUleweUy  stated  infra,  though        («)  See  Haig  t.  ifomon,  4  6li.  N.  S.  3S6. 

that  was  not  a  mere  expectancy:  but  a  man  423,  426,  429. 

may  make  a  binding  contract,  as  in  BeckUy  y.         (/)  Sparkm  t.  Smithy  3  Vem.  275 ;  Pi^ 

Newland,  2  P.  W.  182 ;  Hobmn  v.  Trevor,  2  P.  ton  v.  SkaOer,  ib,  374 ;  and  see  Mm  t 

W.  19],  that  if  he  should  become  possessed  Portma%  I  Keen,  454  (8  Sim.  524);  Psvdl 

of  a  particular  estate,  he  will  execute  a  se-  on  Mortgages,  178-9;  Jarman,  Mongsp,^ 

curity  upon  it;  the  interest  which  passes  by  Sweet,  429,  431. 
the  covenant  in  such  case  is  not  an  interest  in         (g)  Co.  Litt.  208,  b. 
the  land  till  it  comes  in  possession,  but  a  right         (A)  The  stat  6  Geo,  TV.  c  1 6,  $  70,  gives  * 

under  the  contract;  Dudck  v.  Bcdnn^  8  Sim.  the  assignees  of  a  mortgagor  the  povtfof 

535.  paying  befort  the  day,  which  the  moii^ 

{h)  Thompwon  v.  SmitK,  1  Mad.  395;  and  ha5not(in  the  passage,  vol.  i.  p.  603, -'befcR* 

see  Wringer  v.  Murray,  2  Barn.  &  Aid.  248:  must  therefore  be  altered  to  "on');  but  ^ 

mortgages  of  chattels  will  be  treated  of  in  a  statute  does  not  give  them  power  to  reretf 

separate  section.  the  estate,  by  payment  afUr  the  dsy;  A^ 

(c)  As  half  pay  and  the  like ;  Stone  v.  Lid-  v.  Mataey,  6  Ad.  &  Ell.  48 1 .     The  rooitg!iS(< 

derdale,  2  Anst.  533;  UdderdaU  v.  Duke  of  may  enter  at  law  before  default  of  parmeDt; 

Montrote,  4  T.  R.  p.  248;  Priddy  v.  Bo§e,  3  Rogen  v.  Grazebrook,  8  Q.  B.  895. 
Meriv.  102;  and  see  WeUev.  Fonter^SMee^         (t)  The  nature  of  a  oommon-iaw  tMH' 

&  W.  149;  HiU  v.  Paul,  8  Cl.  &  Fin.  3U7;  gage,  and  the  ri^or  with  which,  at  ooniDM 

Palmer  v.  Bate,  2  Brod.  &  B.  673 ;   Dainf  v.  law,   the   condition    was  enforced,  and  i^ 

Duhe  of  Marlborough,  1  Swanst.  p.  79 ;  and  general  feeling  which  called  ibr  some  ws^ 

TunstaU  v.  Boothby,  10  Sim.  549.  fication  of  the  common  law   dootrineB,  b>^ 

(rf)  Jarman's  Convey,  by  Sweet,  v.  508-9,  been  adverted  to  in  the  former  volume, PP" 

510,  657  (which  will  be  quoted  in  future,  154,  600-3. 
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le  terms  of  redemptioD  were  strictly  abided  by  at  law,  and  if  they  were 
>t  complied  with  to  the  very  letter  the  estate  of  the  mortgagee  became 
idefeasible  (a).  If  the  mortgagor  tendered  the  money  on  the  day,  at 
ich  conTenient  time  that  it  might  be  counted,  it  was  sufficient,  and  he 
light  tender  it  in  bags,  and  if  the  mortgagee  miscounted  it,  or  there 
ere  any  counterfeit  coin,  still,  if  the  mortgagee  accepted  the  money 
indered,  the  condition  was  considered  as  fulfilled  (6). 
The  creating  of  Terms  for  years  (c)  for  the  purpose  of  securing  money 
!nt,  was  introduced  with  a  view  to  obviate  the  inconveniences  which 
'ere  found  to  arise  from  the  ancient  mode  of  making  mortgages  by 
barter  of  feoffinent  with  a  condition  of  defeasance;  for  by  such  mode, 
'  the  condition  were  not  performed,  the  estate  becoming  absolute  was 
lenceforth  subject  at  law  to  all  the  real  charges  and  incumbrances  of 
le  feoffee,  and,  as  some  thought,  to  the  dower  of  his  wife  (d).  If  an 
state  be  demised  for  a  term  of  years  with  a  proviso,  making  the  term 
Old  on  payment  of  a  sum  of  money  with  interest,  before  or  upon  a  cer- 
lin  day,  the  condition  is  not  considered  at  law  as  complied  with  unless 
le  money  be  paid  on  the  day;  the  subsequent  payment,  though  it  gives 
le  mortgagor  the  equitable  right  to  the  estate,  does  not  at  law  affect  the 
?gal  continuance  *of  the  term  (e);  though  by  the  late  act,  8  &  9  r«gici 
4ct.  c.  112,  terms  of  this  kind,  as  well  as  all  other  satisfied  terms,  ^  ^ 
ave  been  extinguished  (/).  Mortgages  for  long  terms  for  years  are 
ttended  with  this  particular  advantage,  that  on  the  death  of  the  mort- 
:agee  the  term  and  the  right  in  equity  to  receive  the  mortgage  debt  vest 
Q  the  same  person ;  whereas,  where  the  mortgage  is  in  fee,  the  estate  on 
be  death  of  the  mortgagee  goes  to  his  heir  or  devisee,  and  the  money 
3  payable  to  his  executor  or  administrator ;  this  produces  a  separation 
frights  which  is  often  attended  with  great  inconvenience  both  to  mort- 
;agor  and  mortgagee  {g)i  but  there  being  also  inconveniences  in  mort- 
gages for  terms,  and  the  stat.  1  &;  2  Vict.  c.  69,  and  Will.  lY.  c.  60, 
laving  afforded  a  remedy  for  the  inconveniences  attending  the  mortgaged 
state  descending  to  an  infant  heir  or  other  persons  from  whom  formerly 
I  reconveyance  could  not  have  been  obtained,  mortgages  in  fecr  have 
igain  become  the  more  usual  form  of  security  (A). 

The  history  of  the  jurisdiction  of  the  Court  of  Chancery  over  mort- 
gages has  been  traced,  and  the  general  character  of  a  mortgage  in  the 
lew  of  the  court  has  been  stated,  in  the  former  volume  (i) ;  we  are  now 
0  enter  into  a  practical  cousideration  of  the  doctrines  of  the  Court  of 

(a)  A^o,  vol.  i.  pp.   601-2;    Jarmao,  (f)  See  Butler's  note  (1),  Co.  Litt.  290,  b. 

'Mortgage,  by  Sweet,  pp.  79,  80.  5  13. 

(6)   Wai£t  case,  5  Co.  1 16 ;  and  see  Shep-  (/)  ^/^«i  ^ol-  >•  292-3,  516. 

»rd'8  Touchstone,  143.     A  tender  in  bank  fe)  Butler's  note,  Co.  Lilt.  (961),  Co.Litt 

K)le8  is  now  good  under  the  staL  3  &  4  Will.  206,  a. ;  2  Fonbl.  256 :  one  way  of  obviating 

V.  c.  98,  §  6 :  as  to  what,  on  the  general  law,  ^^^  inconvenience,  which  has  been  resorted 

imounts  to  a  good  tender,  see  Jarman,  Mort-  *»,  is  by  making  the  mortgagor  covenant,  in 

We,  by  Sweet,  p.  380,  tt  uq.  default  of  payment,  to  convey  the  fee,  dia- 

ic)  Aa  we  have  seen  in  the  nrecedinff  ^^^^^^  o^  »"  ^I^^^Y  ^f  redemption,  to  the 
thinf  J^^iT  ?'        ?  *     the  preceding    n,ojtgagee,  or  as  he  shall  appoint :  Butler's 

adapters,  the   creaUon  of  terms  for  raismg  ^^    '  *^*^        * 

portions,  and  the  like,  is  a  common  practice.  ^^'^  p^^^,j  ^^  Mortgages,  by   Coventry, 

Jd)  2  Fonbl.  104;   2  Bla.  Com.  158;  1     p.  g.  -©-©-»/ 

rowell  on  Mortgages,  by  Coventry,  p.  7.  *(,j  y.  nqnra,  vol.  i.  pp.  603-4. 
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Chancery,  principally  in  reference  to  what  is  called  the  Equity  of  Re- 
demption. 

It  may  be  proper  to  state  in  the  outaet  that,  in  the  view  of  the  Court 
of  Chancery,  whatever  be  the  nature  of  the  mortgage,  it  is  only  a  per* 
sonal  contract,  and  the  mortgagee,  generally  speaking,  is  considered  as 
having  no  interest  beyond  the  obtaining  his  money  (a). 

There  is  a  kind  of  mortgage  called  a  Welsh  Mortgage,  which  bow- 
ever  has  now  fallen  into  disuse,  in  which  there  is  no  condition  or  pro- 
viso for  repayment  at  any  time ;  the  agreement  is  that  the  mortgagor  to 
whom  the  estate  is  conveyed  shall  receive  the  rents  tOl  his  debt  is  paid; 
in  such  case  the  mortgagor  and  his  representatives  are  at  liberty  to  ie> 
deem  at  any  time  (b),  A  conveyance  of  the  inheritance  for  securing  a 
sum  of  money  in  trust  that  the  party  to  whom  the  estate  is  cooTeyed 
r*fi171  ^^'  continue  in  possession  till,  by  perception  *of  rents  and  pio- 
^  -^  fits,  he  shall  be  satisfied  the  principal  and  interest  upon  sodi 
sums  as  he  has  already  lent  or  shall  thereafter  lend,  and  subject  thereto 
for  the  mortgagor  for  life,  with  remainders  over,  is  in  the  nature  ot  a 
Welsh  Mortgage,  and  subject  to  the  rules  which  are  applicable  to  a 
mortgage  of  that  description  (c).  In  such  mortgages,  there  is  usually 
no  covenant  for  the  payment  of  the  money  {d) ;  but  in  this,  as  in  ordi- 
nary cases  of  mortgage,  that  is  no  obstacle  against  redem|^ion  (e),  the 
loan  creates  a  debt  whether  there  be  a  covenant  or  not  (f). 

Though  there  is  in  such  cases,  generally  speaking,  a  perpetual  right 
to  have  back  the  estate  when  the  debt  is  satisfied,  the  mortgagee  cannot 
compel  the  mortgagor  to  redeem,  nor  can  he  foreclose  (g).  The  mort- 
gagor may  apply  to  the  Court  of  Chancery  for  an  account  of  the  profits 
received,  as  on  an  elegit  the  conuzor  has  a  right  to  come  here  to  see  if 
the  conuzee  upon  the  extended  value  has  received  satisfaction  for  his 
whole  debt,  and  if  there  be  a  surplus  to  have  it  paid  to  him ;  and  where 
the  debt  has  been  extinguished  he  will  have  possession  decreed  to  him 
without  being  driven  to  an  ejectment  at  law,  though  the  transaction  be 
such  as  that  possession  might  be  recovered  at  law  (A).  If  the  value  be 
excessive  the  court  will  decree  an  account,  notwithstanding  it  be  part  of 
the  agreement  that  the  mortgagee  shall  retain  the  profits  in  satisfaction 
of  the  interest  (t) :  indeed,  where  the  relation  of  mortgagor  and  mort- 
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fa)    Brawn  v.  Gibbi,  Prec.  Ch.  99.  of  the  parties,  ia  a  doubtful  caae,  as  to  wfae- 

b)  Yatet  v.  Hambly,2  Atk.  363  \  Longitd  ther  the  transaction  is  a  sale  or  a  aecnritj,-  2 

T.  Scawenj  1  Ves.  406.  Atk.  495. 

(c)   YaUi  V.  Hambiy,  mtp.  (/)  Lex  Pr»t  310-11 ;  fiipra,  n.  (22). 

Id)  LawUy  v.  Hoopfr,  3  Atk.  280;  as  to  (g)  Lord  Hardwicke,  LimgiiH  v.  Scatem,  1 

the  effect  of  the  absence  of  sucb  a  covenant,  Yes.  406 ;  Teuim  t.  CurttM,  1  Yo.  610:  that 

as  between  the  real  and  personal  representa-  transaction  was  held  to  be  in  the  nature  (^s 

tives,  see  HouM  y.  Prut,  Prec.Cb.  423;  and  Welsh  mortgage;  no  time  was  fixed  by  the 

1  P.  W.  294,  n. ;    and  S.  C.  Prec,  Ch.  p.  477 ;  proviso  for  the  payment  of  the   money,  and 

where  it  was  ultimately  decided  that  the  heir  there  was  a  covenant  that  the  morti<agee  might 

was  entitled  to  have  the   estate  exonerated  enter  and  receive  the  profits  till  paid ;  he  had 

out  of  the  personal  estate ;  for  the  general  filed  a  bill  for  foreclosure,  which  was  dismis- 

rule  is  (see  the  exceptions,  note  to  Galton  v.  sed  ;  the  case  of  HartpoU  y.   WaJUh^  5  Bra 

Hancock^  2  Atk.  p.  435,  and  ia/ra),  that  every  P.  C.  267,  there  cited   was   one   of  peculiar 

mortgage  implies  a  debt,  for  which  the  mort-  circumstances:  both  cases  are  slated,  Jamoan, 

gagor's  personal  estate  is  liable ;  King  v.  £tffg,  Mortgage,  by  Sweet,  p.  101. 

3  P.  W.  361 ;  and  Cox's  note.  (A)   Lord  Hardwicke,  Fates  t.  Hambhf,  % 

(0  Mdbr  v.  Xeet,  2  Atk.  p.  495 ;  King  y.  Atk.  362-363. 

King,  3  P.  W.  360 :  but  it  may  be  a  material  (t)  jPti^Arope  y.  FofUr^  1  Yem.  476 ;  and 

oiroumstance,  as  explanatory  of  the  intention  see  Talbot  y.  BraddiU,  1  Yem.  183,  395 ;  ses 
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pgee  subsists  it  is  hardly  possible  that  an  agreement  under  which  the 
mortgagee  is  to  hold  the  land  at  a  rent  as  an  equivalent  for  interest  can 
%  supported ;  it  being  considered,  independently  of  the  question  as  to 
amy,  to  be  against  public  policy  that  such  agreements  should  be  per- 
litted  to  take  place  between  parties  one  of  whom  has  an  obvious  advan* 
ige  over  the  other  (a). 

*Id  these  cases  where  the  mortgagee  is  in  possession,  generally  r*r>ioi 
peaking,  time  is  no  bar ;  there  is  nothing  for  the  Statute  of  Limi-  ^  ^ 
itions  to  operate  upon,  for  there  is  no  forfeiture (6):  though  if  it  should 
ppear  after  the  account  taken  that  the  mortgage  bad  been  satisfied  by 
erception  of  profits  more  than  twenty  years  before,  and  that  the  mort- 
agee  had  continued  in  possession  ever  since,  it  would  seem  that  the 
tatute  of  Limitations,  or  the  equitable  bar  from  length  of  time  adopted 
7  analogy  to  it,  if  pleaded  (c),  would  operate  as  a  bar  to  the  recovery 
f  the  estate  (d). 

As  regards  mortgages  in  general,  it  may  be  considered  almost  as  an 
ttiversal  rule,  that  wherever  a  conveyance  or  assignment  of  an  estate  is 
riginally  intended  as  a  security  for  money,  whether  this  intention  appears 
pen  the  deed  itself,  or  by  any  other  instrument,  or  even  by  parol  evi* 
ence,  it  will  ever  after  be  considered  in  equity  as  a  mortgage,  and  there- 
)re  redeemable  on  the  usual  terms,  though  at  the  time  of  the  loan  or  as 
art  of  the  same-  transaction  there  may  have  been  Hn  express  agreement 
etween  the  parties  that  it  shall  not  be  redeemable,  or  that  the  right  of 
sdemption  shall  be  confined  to  a  particular  time  or  to  a  particular  per- 
9n  or  description  of  persons  (e).  If  a  man  make  a  mortgage,  and,  by 
le  same  deed,  covenants  that  it  shall  not  be  redeemed  but  during  his  life, 
et  it  is  a  mortgage,  and  shall  always  be  redeemable  as  well  after  his 
eath  as  before ;  if  the  agreement  be  that  A.  or  his  heirs  male  may  re- 
eem,  the  heir  general  or  assignee  may  redeem  (/).    In  short,  according 

e  observations  on  that  case,  Jarman,  Mort*  earliest  cases  is  Clench  v.  Witherly,  Ca.  temp. 

ge,  by  Sweet,  93 ;  and  ibid,  96.  Finch,  p.  376   (1678) ;  it  was  a  case  of  an 

(a)  See  Webb  v.  Rorke^  2  Scho.  &  L.  668 ;  absolute  surrender  ;  a  judgment  was  given 
vrony  v.  CDea^  I  Ball.  &  B.  p.  117,  infra;  as  a  further  security,  and  tliere  was  a  previ- 
id  see  Belcher  v.  Vardon,  2  Coll.  162,  1 72.  ous  memorandum   signed,  showing   that  a 

(b)  Lord  Hardwicke,  Yalea  v.  Hcunbly^  2  mortgage  was  intended ;  and  see  Bonham  ▼. 
Jc.  363;  Fenwidc  v.  Reed^  1  Meriv.  120;  Neuxomb,!  Vern.  7,215;  Howard  y.  HarriB^ 
"de  V.  Hemingy  1  Yern.  418.  1  Vem.  p.  33 ;  on  rehearing,  1 90  ;  Talbot  y. 
(r)  Where  the  Statute  of  Limitations  is  BraddiU,  1  Yern.  183,  394.  In  the  last^ited 
t  set  up  by  plea,  demurrer,  or  answer,  it  case,  the  day  of  payment  on  redemption  was 
onotbe  insisted  upon  at  the  heaiing;  Roeh  limited  to  the  year  1688  ;  but  the  estate  hav- 
Callen^  xii.  Jur.  1 12 ;  xiii.  Law  Jour.  Chanc.  ing,  by  the  dropping-in  of  lives,  become  much 
4,  YiceChancellor  Wigram  (Mitf.  on  PI.  more  valuable,  the  mortgagor  was  permitted 
3),  "  though  the  courts  will,  in  cases  which  to  redeem  several  years  before  the  day  limit- 
ow  of  the  exercise  of  discretion,  use  the  ed,  though  the  mortgagee  could  not  have  ibre- 
tute  as  a  rule  to  guide  that  discretion;"  closed  before  that  day,  and  though  the  general 
1  rule  is,  that  the  right  of  foreclosure  and  re- 
(d)  Lord  Hardwicke,  Yata  v.  Hambly,  ubi  demption  ought  to  be  reciprocal  (see  2  Freem. 
}.  The  application  of  the  Statute  of  Limi-  150;  Price  v.  Perrie^  2  Freem.  258  ;  Franch- 
ions  to  ordinary  mortgages  will  be  the  lyn  y.  Fern,  Barn.  p.  30;  and  see  2  Fonbl. 
jjcctof  distinct  consideration:  on  the  sub-  263;  Goodman  v.  Grierton,  2  Ball  &  B.  279): 
'X  of  presuming  a  conveyance,  see  Femeick  but  it  is  now  settled  as  a  geneiyd  rule  that  this 
Reed,  1  Meriv.  125 ;  S.  C.  5  Barn.  &  Aid.  mortgagor  cannot  redeem  before  the  day ;  v. 
3.  infra, 

(«)  See  5  Bacon's  Abr.  p.  5,  et  uq.y  where  (/)  Com.  Dig.  Mortgage,  4  A.  1  and  4  A.  2; 
)  cases  are  brought  together.    One  of  the    Boiard  v.  Harrie,  2  Ch.  Ca.  61,  148 .  &  C. 


618  Mortgage — Sale  wUh  SUipidaHon/br  Rqnirchate* 

P6191  ^^  ^^^  doctrine  of  the  Court  of  Chancery,  *the  parties  cannot  bj 
I-  -I  special  agreement  alter  what  the  court  says  are  the  special  terms 
of  the  contract :  the  equity  of  the  mortgagor  is  part  of  the  law  of  England, 
80  that  it  cannot  be  in  any  way  provided  by  agreement  that  the  Conit  of 
Chancery  shall  not  ^ve  its  usual  relief  (a).  Provisoes  for  redemption  bj 
separate  deeds  are  discouraged^  being  liable  to  suspicion  that  an  nnfaii 
or  improper  use  of  the  principal  deed  is  intended  to  be  made  (A). 

From  what  has  been  above  observed,  it  will  be  seen  that  in  many  cases 
the  court  will  have  first  to  determine  the  fact  whether  the  convejance 
was  intended  to  be  an  absolute  transfer  or  only  a  security  for  money  (eji 
Any  circumstance  which  tends  to  show  that  the  transaction  was  by  way 
of  security,  or,  indeed,  which  is  inconsistent  with  the  notion  of  the 
grantee  having  been  intended  to  take  as  owner,  and  particularly  vheie 
such  circumstances  are  apparent  from  the  grantee's  own  acts,  will  be 
sufficient  {d);  but  any  after  arrangement  or  promise  is  to  be  carefully 
distinguished  from  what  passes  at  the  time  of  the  original  transaction  (e). 
So  early  as  the  time  of  Lord  Nottingham,  there  was  a  known  distinctioi 
between  a  mortgage  and  an  absolute  conveyance  with  a  collateral  agree 
ment  to  reconvey  upon  payment  of  the  purchase  money  (/),  and  tkit 
distinction  is  still  recognized  {g):  in  such  case,  no  account  of  back  reoti 
will  be  decreed :  but  the  transaction  must  be  clearly  a  sale,  with  a  dis- 
tinct stipulation  for  a  liberty  to  repurchase ;  if  there  be  any  circumstances 
showing  that  the  transaction  was  in  any  way  intended  as  a  security  far 
money,  it  will,  as  above  mentioned,  be  treated  as  a  redeemable  interest 
and  as  a  security  only  (A).  Mere  parol  evidence  is  admissible  to  shov 
or  explain  the  real  intention  and  purpose  of  the  parties  at  the  time, 
though  the  conveyance  be  in  form  absolute,  more  especially  if  it  is  sug- 
gested that  the  defeasance  was  omitted  by  fraud  (t).  The  principle  ob 
r*f)2ni  ^^^^^  evidence  is  admitted  *in  these  cases  against  the  import  of 
^  ^  the  deed,  appears  to  be,  that,  from  the  relative  helplessness  of  tk 
borrower,  it  is  likely  that  the  lender  may  have  omitted  to  cause  the  deed 

1  Vern.  33,  190;  Prict  v.  Pmie,  2  Freem.  Trigg,  2  Eq.  Ca.  Abr.  599,5«4;  5.C.9JIW 
258.  2f  a  right  of  pre-emption  on  the  put  of  the 

(a)  Lord  Tburlow  and  Lord  Eldon,  7  Yes.  mortgagee,  under  a  covenani  to  tbt(  eft^ 
273;  Sdon  r.  Siadt,  Com.  Dig.  M  tupra^  cf  appears  to  be  recognized  as  one  thstmtfbe 
vide  9  Yes.  271.  So  it  is  a  maxim  of  law  enforced,  but  how  is  the  prite  to  be  fiv^ 
**  that  the  law  will  not  suffer  its  rules  to  be  must  the  mortgagee  take  it  at  the  pov 
contradicted,  but  will  supersede  the  intent  asked? 

and  reduce  the  gift  to  its  own  operation,  such  (g)  1  Powell  on  Mortgages,  hj  Conraj> 

as  it  will  allow;'*  1  Yes.  146.  p.  138,  n.:  there  is  a  form  of  such  ■  convcf 

(b)  See  Baker  v.  Wind^  1  Yes.  161.  Lord  ance  in  the  third  volume  of  the  same  v«^ 
Hardwicke  made  the  mortgagee  who  had  (A)  Vernon  v.Fethetl,2  Eden,  113;  w 
disputed  the  mortgagor's  title  to  redeem  pay  man  v.  Grierton,  8  Ball  8c  B.  278. 

the  oosU.  (i)  For  Instance,  to  show  that althoogbij 

(r)  See  the  late  case  of  WiBianu  ▼.  (heen,  conveyance  was  absolute,  the  party,  ins«« 

5  My.  &  Cr.  303.  of  entering  into   possession,  demanded  » 

(J)  Y.  int.  al,  Goodman  y.  Oriermn,  2  BaU  terest;   Sir  G.   Maxwell  v.   Lady  ^^o*^ 

k  B.  278,  and  the  criteria  there  stated;  Eng-  Prec.  Ch.  526 ;  fraud,  Lord  Hanlwicke,  1r» 

land  ▼.  Codrington,  1  Eden.  169.  far  v.  WaUeer,  2  Aik.  p.  99;  mistake,/*^ 

(«)  See  CopkaUm  v.  Boxwitty  1  Ch.  Ca.  1;  v.  Sa^Aom,  3  Atk.  389 ;  Bakery.  fTmi^l** 

2  Freem.  150;  Barrell v. Sabine,  1  Yem.269;  p.  160;  England  v.  Codrington,  Sp^rpm^- 
JSntworth  v.  Gw^ffUha,  5  Bro.  P.  C.  184;  and  CoUier,  ubi  tn/Va;  Vernon  v.  Bethdl,2  Eds. 
see  1  P.  W.  269.  110;  it  may  also  be  received  to  show  onj 

(/)  Lord  Nottingham,  Themboro'  v.  Baher^    influence  on  the  part  of  the  morifEBsee,  w^ 
1  Ch.  Ca.  286.     See,  on  this  subject,  Sugd.  Y.     p.  113 ;  see  other  cases,  2  FonbL  263. 
and  P.  p.  221,  $$  24,  25,  26.    In  Orby  V. 
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)  be  so  prepared  as  to  represent  the  real  nature  of  the  transaction. 
Evidence  may  also  be  let  in  of  other  circumstances  indicating  fraud  or 
ustake  (a).  If  it  shall  appear  upon  evidence  that  the  money  paid  by 
ie  grantee  was  clearly  not  a  fair  price  for  the  absolute  purchase  of  the 
state  conveyed  to  him ;  if  he  was  not  let  into  the  immediate  possession 
r  the  estate ;  if,  instead  of  receiving  the  rents  for  his  own  benefit,  he 
ccounted  for  them  to  the  grantor,  and  only  retained  an  amount  equiva- 
mt  to  interest ;  or,  if  the  expense  of  preparing  the  deed  of  conveyance 
ras  borne  by  the  grantor;  each  of  these  circumstances  has  been  con- 
idered  by  the  court  as  evidence  showing,  with  more  or  less  cogency,  that 
lie  conveyance  was  intended  merely  by  way  of  security  (6).  If,  having 
due  regard  to  the  nature  of  the  instrument  and  the  extraneous  facts, 
t  shall  appear  that  the  parties  intended  a  mortgage,  the  party  from  whom 
be  estate  has  passed,  and  those  claiming  under  him,  will  be  allowed  to 
edeem,  notwithstanding  the  conveyance  may  be  in  the  form  of  a  sale(c), 
nd  notwithstanding  that  the  mortgagor  may  have  bound  himself  that,  on 
ome  future  event,  as  failure  in  payment  on  a  particular  day,  it  should 
perate  as  a  purchase  (d);  but  a  bond  fide  sale,  with  a  stipulation  for 
e-purchase  *on  fixed  terms,  introduced  into  an  agreement  for  |-«^oi-i 
ale  at  the  time,  or  at  a  subsequent  period,  will  have  its  natural  ^  ^ 
fonstniction  (e).  Where  the  transaction  appears  on  the  face  of  it  to  be 
in  absolute  conveyance,  it  will  not  be  easily  presumed  that  the  transact 

ion  was  by  way  of  mortgage,  especially  if  the  possession  and  enjoyment 

- 

(a)  In  Imham  v.  Child^  1  Bro.  92,  the  par-  Freem.  258;  FuUhroptY,  Foiter,  iVern.  476; 

ies  purpouhf  omitted  a  clause  making  the  Sjntrgeon  v.  ColUeTf  1  Eden.  59 ;  and  see  the 

iODuity  purchased  redeemable;  Lord  Thur-  cases  collected  in  the  note,i6u/.  p.  60;  Vernon 

ow  would  not  on  such  evidence  vary  the  ▼.  Bethell,  2  Eden,  113.    **  There  is  great  rea* 

lead ;  and  see  Ldwd  Portmore  v.  JUbmt,  2  Bro.  son  and  justice  in  this  rule,  for  necessitous 

119,  and  PkUUpt  ▼.  Eatiwood,  1  Lloyd  &  G.  men  are  not,  truly  speaking,  free  men,  but,  to 

emp.  Sugd.  p.  288 ;  and  Lord  Eldon's  obser-  answer  a  present  exigency,  will  submit  to  any 

rations  in  MarquiM  ToumMhmd  v.  Aangroom,  terms  that  the  craAy  may  impose  upon  them," 

( Yes.  332.     The  rules,  as  to  the  admission  Lord  Northington  (2  Bail  k  Beat.  278) :  and 

€  extrinsic  evidence  without  referenoe  to  see  WilHami  v.  Owen,  10  Sim.  386,  though, 

iand,  are  stated  nqt.  vol.  i.  p.  555,  et  ttq.    A  under  the  circumstances,  that  decision  was 

nistake  may  be  such  as  to  avoid  a  transac-  reversed  {ibid,  p.  668 ;  5  My.  &  Cr.  303),  the 

km  altogether ;  thus  in  Carpmael  v.  Poiffif,  10  transaction  being  considered  as  a  sale.  How- 

kav.  36,  evidence  was  let  in  to  show  a  mu-  ever,  in  ToMhurgh  v.  Echhn,  which  was  a 

oal  mistake  in  oomputatk)n,  and  that  having  clear  case  of  a  mortgage,  though  without  a 

leen  proved,  the  transactbn,  a  sale  of  an  covenant  for  payment  (which  is  a  circum- 

mnuiiy,  was  set  aside  altogether.  stance  which  may  be  material  as  regards  the 

(6)  See  the  authorities  cited  infra.    The  intentk>n,  see  Mellor  v.   Leet,  2  Atk.  496 ; 

iarly  authorities  are  collected  in  Mr.  Butler's  Fhyer  v.  Lavington,  1  P.  W.  272 ;  and  Oood- 

x>te.  No.  96,  Co.  Litt.  205  a,  §  2 ;  some,  how-  man  v.  Grienon,  2  Ball  &  E  278),  the  pro- 

!ver,  of  the  cases  cited  in  that  note  have  but  viao  was,  that,  if  the  mortgagor  did  not  pay 

I  remote  bearing  on  the  text.  within  5  years,  he  should  be  absolutely  barred 

(c)  Sofiir  V.  (rrietiitcMiy,  19  Yet.  p.  414:  at  law  and  inequity;  after  the  lapse  of  many 

FtiUknpe  v.  Fotter,  1  Yern.  476.  years  the  heir  of  the  mortgagor  sought  to  re- 

(<0  Bowen  v.  Edwardi,  1  Ch.  Rep.  222:  deem,  and  it  was  refused  (2  Bro.  P.  C.  p. 

kimmg$  V.  Wardj  2  Yem.  520 ;  Manlooe  v.  265) ;  but,  independently  of  the  great  lapse 

Ba2r,  2  Yern.  84,  nearly  20  years  had  elapsed  of  time,  there  were   other  special  circum- 

Boce  the  iirst  conveyance :  the  stipulation  stances  (v.  ibid.  267,  268)  operating  against 

(vas  that  the  grantee  was  to  be  redeemed,  if  the  claim;  and  see  Coote,  p.  31. 
It  all,  within  one  year,  the  leases  under  which        (e)  Supra,  619;  Tatbiargh  v.  EchUn,  aup, ; 

tbe  property  mortgaged  was  held  had  been  Perry  v.  Mtddawcroft^  4  Beav.  202 ;  but  such 

(wwe  renewed  by  the  party  who  claimed  as  an  agreement,  if  cotemporaneous,  will  usu- 

^ndee;   Exton  v.   Greavet^  1    Yern.    138;  ally  be  treated  as  meaning  redemption;  1 

Frandt/yn  v.  Fern,  Barnardist.  30 ;   WiUett  v.  Phill.  p.  434. 
H^maefl,  1  Yern.   488;    Pria  v.  Perrii,  2 
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have  gODe  along  with  the  conveyance  (a).  It  has  been  said,  that  ivhere 
the  person  charged  to  be  mortgagee  has  no  remedy  to  recover  his  money, 
the  person  alleging  himself  to  be  mortgagor  shall  not  enforce  a  redemp- 
tion, for  the  remedy  ought  to  be  reciprocal ;  but  this  is  liable  to  some 
qualification,  as  we  have  seen  as  regards  Welsh  mortgages  (6).  In  a 
late  case  it  was  held  that  where  the  grantee  of  lands,  subject  to  a  limited 
power  of  redemption,  has  not  the  remedies  of  a  mortgagee,  by  which  he 
might  enforce  repayment  of  his  principal  and  interest, the  conveyance  wiH 
not  be  treated  as  a  mortgage  but  as  a  conditional  sale.  Thus,  where 
some  lands  were  conveyed  m  lieu  and  satisfaction  of  a  portion  charged 
on  them,  with  a  clause  of  redemption  if  the  portion  were  paid  in  ten 
years,  and  there  was  no  covenant  for  payment  of  the  portion,  or  any 
collateral  security,  a  redemption  was  refused  after  one  year  had  elapsed 
from  the  end  of  the  ten  years,  on  the  ground  that,  if  the  produce  of  the 
sale  of  the  lands  were  insufficient  to  discharge  the  portion,  the  grantee 
could  have  no  remedy  against  the  grantor  m  covenant,  assumpai^  or 
otherwise,  to  recover  the  deficiency  (c).  If  the  putting  upon  the  trans- 
r^f*n<r\  ^^^i<^^  the  semblance  of  a  sale  appears  to  have  been  *with  a  view 
L  -I  to  deceive  the  creditors  of  the  mortgagor  or  others,  that  of  course 
will  have  its  effect  on  the  decision  {d).  If  the  transaction  be  subse- 
quently recognized  by  the  pretended  purchaser  as  having  originally  been 
as  a  security  only,  that  will,  generally  speaking,  be  sufficient  to  give  the 
conveying  party  a  title  to  redeem  (e). 

An  absolute  assignment,  with  common  deed-stamps,  was  made  by  a 
woman  to  a  creditor  of  her  son-in-law  in  consideration  of  10/. ;  it  was 
held,  on  parol  evidence  and  leases  granted  by  both  parties,  that  the  deed 
was  to  be  considered  as  intended  to  be  a  security  for  1500/.  due  at  the 
time  from  the  son-in-law  to  the  creditor,  that,  on  the  one  hand,  the 
grantor  could  not  claim  by  way  of  resulting  trust,  and,  on  the  other, 
that  the  donee  was  entitled  to  the  assignment  as  a  security  only  for  the 
1500/.  (/). 

If  there  be  an  incongruous  covenant  in  a  deed,  as  that  the  vendor 
would  not  agree  to  any  partition  of  the  estate,  that  alone,  as  it  has  been 

(a)  CotUrtU  V.  PtoreAoac,  decree  of  Master  that  this  dictum,  though  it  has  often  heen  T&- 

of  the  Roliai  affirmed  Forrest  61|  the  defend-  lied  upon  in  argument  (v.  mi.  oiia,  Copkmm 

ant  had  been   in  possession,  recoTered  by  ▼.  BoxwiUy  1  Ch.  Ca.  1,  2;  TaUnd  t.  BradA, 

ejectment,  for  16  jears;  there  was  evidence,  1  Vern.  p.  394), is  not  universally  applicafaie; 

distinct  from  the  deed,  that  it  was  a  purchase,  ▼.  int.  at  Talbot  v.  BraddiU,  1  Vern.  pp.  183, 

p.  63;  EngUmd  ▼.  Codrington,  1  Eden,  169 ;  395,  where  it  is  stated  that  thoogfa  the  mort- 

and  WUkamM  ▼.  Owm,  9  My.  h  Cr.  p.  308;  gagee  could  not  foreclose  before  the  expin> 

on  appeal,  and  the  cases  cited  by  Lord  Cotr  tion  of  a  certain  time,  the  mortKagor  might 

tenham,  306-7.    Bahtr  r.  Windj  1  Yes.  Sen-  redeem  within  that  time ;  wcf  v.  mjin. 

160;  and  Spmrgton  v.  CoUkr,  1  Eden,  55,  to  (c)  Qoodman  ▼.  Oriermm,  2  Bail  &  K  274, 

the  contmry,  were  decided  upon  clear  evi-  277-9 ;  the  leading  authorities  are  there  re* 

denoe  of  intention,  and  partly  on  the  ground  ferred  to ;  and  see  5  My.  &  Cr.  307-8. 

offtand.  (d)  Baktr  r,  ff^  ti^yra  ;  5  My.  &  Cr.  30S. 

(6)  Diet  CopktUm  r.  B^xwiO,  1  Cb.  Ca.  1;  (f)  Sevier  r.  Greemoay,  19  Yes.  p.  413  (5 

3  Salk.  241.     In  Comyn's  Digest,  Mortgage,  My.  &  Cr.  307).    As  to  recognitions  by  wiH 

4  A.  3,  Bonham  t.  Neweomb  is  cited,  as  sup*  andotherwise,asafiectingtheright  to  redeem, 
porting  the  proposition  that  a  deed  shall  not  r.tmjra.  The  old  rule  is  stated  by  LordThiB^ 
be  deemed  a  mortgage  if  there  be  not  a  mn-  low.  Perry  v.  Mariton^  2  Bro.  399. 

tual   remedy  for  the   mortgagor  to  have  a  (/)  Gordon  t.  Selby^  11  Bli.  N.  S.  p.  351; 

redemption,  and  for  the  mortgagee  to  enforce  and  see,  as  to  this  case,  Sugd.  Law  of  Prop.  p. 

payment  of  his  money  ;  but  there  are  many  578. 
cases,  as  will  be  hereafter  mentioned,  to  show 
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teld,  "will  not  tarn  a  purchase  into  a  mortgage  (a) ;  and  it  seems  to  be 
ettled  that  a  baridfida  purchase  of  an  estate,  or  interest,  "will  not  be  con- 
idered  as  a  mortgage  on  account  of  a  right  of  Repurchase  being  given 
}  the  vendor,  though  at  an  advanced  price  (6). 

An  absolute  conveyance  vrill  not  be  deemed  to  be  a  mortgage  or  held 
>  be  a  security  only,  though  it  be  for  an  Undervalue  (c),  (if  it  be  not 
0  gross  as  to  show  that  necessity,  or  pressure  amounting  to  fraud  ((2), 
ould  alone  have  induced  the  person  to  enter  into  such  a  *con-  r«onqi 
ract)  (e),  unless  it  shall  appear  to  have  been  so  intended  at  the  ■-  -■ 
be  of  the  making,  by  condition  in  the  same  or  by  other  writing,  or  by 
ther  sufficient  evidence  (/) :  and  though  the  purchaser  afterwards  declare 
lat  he  will  take  the  money  given  as  the  consideration  of  the  conveyance 
t  any  time  with  damages  for  it,  or  the  like :  for  if  it  be  not  a  mortgage, 
^prindpio  it  shall  not  be  so  by  parol  agreement  afterwards  (g).  But 
rhere  a  man  made  a  conditional  surrender  of  a  copyhold  to  be  void  on 
ayment  of  200/.  at  such  a  day,  and  at  the  same  time  gave  a  bond  that, 
P  he  should  not  pay  it  then,  on  payment  of  78/.  additional  in  ten  days 
be  mortgagee  should  have  the  estate  as  a  purchaser,  and  the  surrenderor 
ied  before  the  day  of  payment,  and  the  200/.  not  being  paid,  the  sur« 
enderee  paid  the  other  sum  to  his  administrator ;  nevertheless,  it  was  held 
bt  the  transaction  continued  to  be  a  mortgage,  and  that  the  heir  of  the 
arrenderor  should  be  permitted  to  redeem  on  payment  of  the  whole 
fineipal  and  interest  (A).  It  seems  to  have  been  admitted,  from  the 
arliest  times,  that  if  the  transaction  is  to  be  considered  in  the  light  of  a 
lortgage  as  to  one  party  it  must  as  regards  the  other  (t). 

Where  the  transaction  is  clearly  one  of  purchase,  with  a  right  of  re- 
archase,  the  time  limited  ought  precisely  to  be  observed,  and  there  is 

(a)  CoUerdlY.  Purduue^  Forrest.  61.  terest,  and  the  receipts  on  the  footing  of  the 

(6)  Butler's  note,  Co.  Litt.  p.  205,  a,  §  2  ;  annuity  to  be  set  o£" 

ici.  Lord  Redesdale,  Vemer  v.  Winstanley^  2         (c)  See  BiTGhee  v.  Morgan,  2  Scho.  &  Lef. 

cb.  k  Lef.  p.  394 :  this  case  arose  upon  a  395*6,  a  case  of  an  annuity  purchased  at  an 

urchase  of  an  anuaity;  and  see  ibid.  p.  395  undervalue;  Lord  Redesdale  treated  the  de- 

DOie),  a  similar  case;  et  v.  Sugd.  Y.  and  P.  cision  to  the  contrary,  in  Heaifuoti  v.  PaignoHf 

21,  $  24.    Lord  Redesdale  refers  to  Lord  2  Bro.  p.  167,  as  of  no  authority;  and  seethe 

[aidwicke*8  decision  in   Lawley  v.  Hooper^  note,  p.  179. 

ipro  (3  Atk.  p.  278),  as  having  proceeded        (d)  Drought  v.  Eutlace^  1  Molloy,  p.  337, 

irtly  on  the  aidditional  sum  to  be  given  on  342,  343;  diet  of  Sir  Anth.  Hart,  Chancellor : 

le  repurchase ;  and  in  MGkee  v.  Morgan^ibid.  mere  inadequacy  of  price  is  not  even  a  suffi- 

95,  note,  he  said  that  that  case  had  not  been  cient  ground  for  refusing  specific  performance 

allowed.    In  the  case  itself  (Vemer  y.  Wm-  to  a  purchaser;  Sugd.  V.and  P.  311 ;  but  see 

aa^),  Lord  Redesdale,  on  the  circumstances,  ilnd,  326 ;  and  2  Bro.  176. 
eld  the  transaction  to  be  a  loan ;  it  was  not        (e)  See  ^atley  v.  Reynolds,  2  Strange,  915; 

creation  but  an  assignment  of  an  existing  diet  Lord  Thurlow,  Heathcote  v.  Paignon^  2 

iiarge,  in  consideration  of  300/.,  with  a  clause  Bro.  p.  175 ;  but  see  the  last  preceding  note  ; 

yr  repurchase  on  a  certain  day,  cetera pora-  StiiweU  v.  Wilhi$Uj  Jac.  R.  282  (see  1  Molloy, 

eous  (within  two  days)  with  a  loan  of  200/.  338).   The  doctrine  of  the  Roman  law  (tiqwct, 

Q  bond :  the  plaintiff,  as  surety,  had  also  vol.  i.  323,  n.  (e)  ),  appears  to  have  had  some 

secuted  a  bond  for  payment  of  the  350/.  (the  influence ;  see  the  argument  in  HecUhcote  v. 

loney  fixed  for  repurchase)  on  the  day  fixed,  Paigno%  2  Bro.  C.  C.  174. 
ad  for  the  paymentof  the  rent-charge.  Lord        (/)  Diet  Com.  Dig.  Mortgages,  4  A.  3. 
iedesdale  said,  **What  vitiated  the  transao-        (i)  Com.  Dig.  ubi  <up.;  Barrett  v.  Sabinif 

on  was,  the  purchaser  not  taking  upon  him-  1  Vem.  268. 

Blf  the  risk  of  the  annuity,  but  securing  him-        (h)  Com.  Dig.  Mortgage,  4  A.  2;   WiUeU 

9\f  by  the  bond  for  700/L ;  and  that  he  should,  y.  WinneU,  1  Vem.  488. 
a  the  hearing,  as  then  advised,  direct  an        (t)  See  Howard  v,Harrit,2  Cb.  Ca.  p.  148. 
ooouQt  of  what  was  due  on  the  500/.  and  in- 
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no  principle  on  which  the  court  can  relieve  if  it  is  not  (a),  Where  a 
person  had  released  his  equity  of  redemption  to  the  mortgagee  for  a 
raluable  consideration,  and  it  was  agreed  that  if  the  mortgagor  should 
by  a  certain  day  repay  the  mortgage  money  and  the  additional  sum  paid 
for  the  equity  of  redemption  ;  it  was  held  that  this  agreement  did  not 
open  the  release,  and  that  the  mortgagor,  not  having  paid  the  money  at 
the  day,  was  not  entitled  to  any  relief  (i). 

In  one  case,  where  the  conveyance  was  absolute  on  the  face  of  it,  and 
there  was  no  agreement  for  redemption,  but  the  defendant  who  had  ad- 
vanced the  money  stated,  in  his  answer,  that  there  was  a  parol  agreement 
that,  on  payment  of  the  money  secured,  the  estate  should  be  settled  on 
rmcqAi  ^^^  grantor's  wife  and  children ;  the  plaintiff  insisted  "^that  Aij 
>•  -'  was  sufficient  to  show  that  the  defendant,  the  grantee,  was  not 
entitled  to  retain  the  estate  as  purchaser^  and  so  the  court  held ;  but  it 
was  decreed  that,  upon  the  defendant  being  satisfied  the  consideratioa 
money,  the  estate  should  be  in  trust  for  the  grantor's  children  (c). 

This  important  consequence  results  in  the  event  of  the  transaction 
being  one  of  repurchase  and  not  of  redemption,  that  if  the  purchaser 
die  seised,  and  then  the  right  of  repurchase  be  exercised,  the  money  wiD 
go  to  the  real  representative,  not  to  the  personal  representatives,  as  it 
would  in  the  case  of  a  mortgage  (d). 

As  the  subject  of  procuring  money  on  the  grant  of  Annuities  is  inti- 
mately connected  with  the  doctrines  last  adverted  to,  it  may  be  well  here 
to  introduce  some  of  the  leading  authorities  applicable  to  that  subject. 

It  appears  that  in  the  time  of  Lord  Harcourt  purchases  of  Annuities 
began  to  be  very  commonly  resorted  to  instead  of  mortgages,  and,  as  it 
would  appear,  with  a  view  to  avoid  the  Statutes  against  Usury  (e).  The 
mode  of  borrowing  money  upon  annuity  is  now  of  common  occurrence: 
the  effect  of  the  transaction  is,  that  the  money  borrowed  is  to  be  repaid 
by  instalments  consisting  partly  of  interest,  partly  of  principal :  whether 
the  annuity  be  for  a  term  of  years,  or  for  a  life  or  lives,  the  transaction  is 
in  substance  the  same ;  the  value  of  the  life,  in  respect  of  its  probable 
duration,  is  a  matter  of  calculation ;  and,  as  the  principal  is  put  in 


(a)  BarrtU  y.  Sabmiy  1  Vern.  p.  268  *,  tt  ▼.  fair  and  reaaonnble  terms,"  Flower  t. 

tup.  p.  621.  t<m,l  P.  W.  272 ;  that  was  a  grant  of  a  reoi> 

(6)  Etuwarth  r.  Griffilht^  2  Eq.  Ab.  595;  charge,  with  the  right  of  repurchase  donas 

15  Yin.  Ab.  468,  §  8;  5  Bac.  Ab.  595;  af-  the  grantor's  life;  it  had  taken  place  taxj 

firmed,  5  Bro.  Par.  Ca.  184 ;  the  payment  had  years  before. 

been  delayed  for  16  years:  and  see  CopUtton        (c)  Hampton  v.  SjMnccr,  2  Yem.  289:  ibe 

T.  BoxunU^  3  Salk.  241;    I  Ch.  Ca.  1;  and  court  held  against  the  grantor,  that  he  was  not 

Jarman,  Mortgage,  by  Sweet,  p.  84,  where  entitled  by  way  of  resulting  trusty  he  baTxag 

the  leading  cases  are  collected;  and  Cooto,  — as  was  taken  tobealfict,on  thedefeodantt 

f>.  28:  see  also  Sabine  y.  BarreU,  ubi  tiqtra.  statement  in  his  answer,  from  which  alone  the 

n  Tatburgh  y.  EcHHn^  in  Donu  Proc.  2  Bro.  plaintiff  could  make  out  any  case— deciared 

Par.  Ca.  265,  it  was  held  that,  where  the  right  the  trust  at  the  time ;    see    the    decree  ia 

of  redemption  was  limited  to  a  certain  speci-  Raithby*s  note;  the  plaintiff  mras  a  paoper. 
fied  time,  and  no  application  had  been  made         (d)  See  Thomborough  v.  fidbr,  1  Ch.  Ck. 

for  a  considerable  time  afterwards,  the  mort-  286 ;  2  Freem.  143 ;  S.  C.  3  Swanst.  pp.  623, 

gagee  had  an  absolute  estate  :  as  to  this  case,  631,  append. ;  St,  John  v.  Wardkan%  cited  2 

see  Coote  31;  and  Powell  on  Mortgages,  4ih  Freem.  126. 

ed.  vol.  L  p.  183.    Lord  Harcourt  said,  "He        (e)  Argutndoy  Heatkeote  t.  Paignon^  3  Bhx 

did  not  see  why  a  contingent  right  of  redemp-  176.    Lord  Hardwicke  said  (3  Atk.   279) 

tion,  leaving  it  at  the  election  of  the  mort-  **  he  thought  that  ninety-nine  cases  oat  ef 

gagor  whether  he  would  redeem  within  a  one  hundred  of  grants  of  annuities  wer«  only 

certain  time,  might  not  be  purchased  upon  colorable  to  evade  the  Statutes  of  Usuiy." 
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lazard,  the  amount  of  the  interest  is  not  regulated  by  the  Statute  of 
Usury,  which  is  the  only  material  distinction  (a).  A  purchase  of  an 
innuity  will  never  be  treated  as  usurious,  if  the  principal  and  interest 
ire  both  put  in  hazard  (&).  It  was  formerly  held  that  a  proviso  for  re- 
purchase actually  vitiated  the  annuity  by  ^converting  the  sum  r^/^oKi 
idvanced  into  a  loan  at  usurious  interest,  but  it  is  now  established  ^  ^ 
hat  such  a  proviso  is  not  illegal  (c);  an  annuity  will  not  be  set  aside  for 
nere  inadequacy  of  price,  if  not  such  as  to  be  evidence  of  fraud,  no  actual 
fraud  being  proved  {d).  But  if  the  purchaser  do  not  pay  the  considera- 
ion  money  at  the  time  and  manner  as  stated  in  the  deed,  the  sale  will 
>e  set  aside ;  evidence  cannot  be  received  of  an  agreement  to  pay  it  in 
my  other  manner:  purchases  of  annuities  and  of  reversions  are  not  cases 
ibr  giving  interest  by  way  of  compensation  for  delay  in  payment  (e). 

The  distinction  between  an  absolute  sale  of  an  annuity  or  rent-charge 
br  a  life  or  lives,  and  the  grant  of  annuity  or  rent-charge  as  a  security 
mly  for  the  money  advanced,  leads  to  important  consequences ;  it  is 
herefore  necessary  in  every  case  to  ascertain  to  which  class  it  belongs. 
Utbou^  the  deed  may  be  in  form  a  grant  of  an  annuity,  or  of  a  rent- 
charge  on  an  estate,  where  it  appears  that  the  transaction  was  really  a 
oan,  and  that  the  form  of  annuity  or  rent-charge  was  adopted  for  the 
rarpose  of  securing  a  larger  rate  of  interest  or  remuneration  for  the 
oan ;  for  instance,  if  there  be  a  stipulation  that  the  grantor  shall  pay 
he  expenses,  or  there  be  a  personal  covenant  to  pay  the  annuity  ;  or  if 
he  proviso  for  repurchase  or  redemption  be  accompanied  with  a  stipu- 
lation for  six  months'  notice,  so  as  to  allow  time  for  the  lender  "  to  find 
rat  another  hand  to  take  the  money ;"  each  of  these  circumstances  has 
)een  considered  as  evidence  that  the  transaction  was  in  effect  a  secur- 
ty  for  a  loan  ;  and  a  warrant  of  attorney  given  at  the  time  to  confess 
udgment  for  double  the  amount  of  the  money  advanced  is  a  circum- 
itance  tending  to  the  same  conclusion  {f) :  the  grantor  and  the  grantee 
n  such  case  will  stand  in  the  relative  situations  of  debtor  and  creditor  ; 
he  annuity,  if  clearly  a  security,  will  be  treated  as  redeemable,  like  a 
Velsh  mortgage  {g).  The  court  will  not  admit  evidence  of  an  agree- 
aent  that  an  annuity  should  be  redeemable,  though  such  was  the 
tgreement,  if  the  parties  knowingly  prevented  its  being  inserted  in  the 
leed,  though  evidence  may  be  admitted  where  the  clause  giving  the 
ight  of  redemption  was  omitted  by  fraud  (A). 


*In  some  early  cases,  it  was  considered  that  there  was  less 
Dconvenience  in  decreeing  a  redemption  after  a  great  lapse  of 


[*626] 


(a)  Lord  Cottenham,  Buhoer  v.  Jklleyy  1  (e)  Drought  v.  Evttace,  1  Molloy,  342-3 ; 
*hill.  433.  Sugd.  V.  and  P.  325 ;  and  see  Darley  v.  Sm- 

(b)  Murray  v.  Harding,  2  Bl.  Rep.  856;  3  gkton,  Wightw.  R.  p.  29 ;  Hr.  tupra,  p.  622, 
?ils.  395-6;  Drouf^ht  v.  Eutiact,  1  Mol.  337.  note  ((f). 

(c)  Murray  v.  Harding,  supra,  where  the  (/)  See  LawUy  v.  Hooper,  3  Atk.  278,  ▼. 
loctrine  as  to  what  is  and  what  is  not  usuri-  tup,  p.  622,  n.  (6)  ;  Mellor  r.  Lett,  2  Atk.  p. 
us,  is  stated;    Imham  v.    Child,  1  Bro.  92;  496;  Bulwerv,  jhtley,  I  PhiWips, 435. 

JotX  see  Fox  v.  Mackreth,  2  Bro.  411;  and  as        (g)  Longutt  y.   Seinoen,   1    Yes.  402 :  the 

9  what  is  usury,  see  Belcher  v.  Vardon,  2  Coll.  annuities  had  been  granted  in  discharge  of  a 

72.  debt;  the  grantor  was  not  to  be  personally 

(d)  Low  y.  Barchard,  8  Yes.  133:  there  liable,  but  liberty  to  redeem  the  annuities 
lye  years  had  elapsed ;  the  bill  was  dis-  wasreseryedtohira;  ef  y.m/ra,p.  626,n.  (6). 
Qissed  with  cottt;  and  see  Coke  y.  Trecothick,  9  (  A)  See  Imham  y.  Child,  and  Lord  Port- 
^68.248;  and  Floyer  y.  Sherrard^  Ambl.  18.  more  y.Morrii,  eupra, 
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time,  where  the  security  was  in  the  form  of  an  annuity,  than  where  it 
was  by  way  of  conveyance  of  an  estate  with  possession  ;  for  the  yearly 
payments  being  fixed,  the  account  could  be  easily  taken  (a). 

When  the  transaction,  though  in  form  a  grant  of  an  annuity,  is  really 
meant  only  to  secure  the  repayment  of  the  loan  with  interest,  whetlM^ 
usurious  or  not,  it  will  be  treated  as  a  loan  throughout,  and  will  there- 
fore be  redeemable  on  payment  of  principal,  interest,  and  costs  (6).  la 
Searle  v.  Lord  Carpentery  the  plaintiff,  being  necessitous,  in  May  1732, 
in  consideration  of  800/.,  demised  to  the  then  late  Lord  Carpenter  bit 
estate  for  99  years,  if  the  plaintiff  should  so  long  live,  and  Lord  Car- 
penter redemised  for  98  years  three-quarters  at  a  rent  of  120/.  after- 
wards reduced  to  100/.  a  year,  payable  quarterly,  redeemable  at  the 
end  of  one  year.  Another  annuity,  which  had  been  granted  in  like 
manner  to  one  Fellowes,  but  redeemable  at  the  end  of  three  years  and 
a  half  at  the  soonest,  was  assigned  by  him  to  Lord  Carpenter.  In  1750, 
the  plaintiff  confessed  judgment  to  the  defendant,  son  of  the  grantee,  tt 
secure  the  arrears,  and  now,  being  sued  for  arrears,  brought  his  bill 
against  the  defendant  to  be  relieved  from  the  annuity  on  payment  of 
principal,  interest,  and  costs.  There  was  no  suggestion  of  fraud,  ex- 
cept what  might  arise  from  the  act  itself.  The  court,  said  Lord  Hard- 
wicke,  leans  against  these  sort  of  annuities  as  much  as  possible,  beiag 
the  means  of  avoiding  the  Statute  of  Usury,  and  of  ill  consequences, 
and  his  lordship  granted  an  injunction  on  payment  into  court  of  the 
principal,  interest,  and  costs  (c). 

On  the  administration  of  the  assets  of  the  grantor,  if  there  be  an  an- 
nuity charged  on  the  real  estate,  only  as  a  security  for  a  loan^  the  ten- 
ant for  life  is  entitled  to  have  the  annuity  valued,  and  the  amount  vnR 
be  a  debt,  which  the  personal  estate  will  be  the  first  fund  to  pay  ;  and 
the  tenant  for  life  is  only  bound  to  keep  down  the  interest  of  so  muA 
as  is  raisable  out  of  the  estate  (d). 

r*6271  *^^'^  clause  of  repurchase  in  the  grant  of  an  annuity,"  sajs 
^  -'  Mr.  Saunders,  in  his  work  on  Uses  and  Trusts  (e),  is  introduced 
upon  the  same  principle  that  a  vendor  of  an  estate  in  fee  simple  stipu- 
lates with  his  vendee  that  he  may  be  at  liberty  within  a  given  time,  and 
for  a  certain  sum  to  repurchase  the  estate.     An  annuity  granted  subject 

(a)  Lord  Hardwicke,  JIfcUor  V.  Xccf,  3  Atk.  oppressive  bargains,  tlie  court  'will  re^ve; 

496  {H  y.  1  P.  W.  270) ;  but  in  that  case,  as  in  iifid.  279,  and  see  p.  28 1 ;  SearU  v.  Lord  Cm- 

Fbyir  v.  LavingtoHy  1  P.  W.  p.  268, on  appeal,  ptnter,  Ambl.  243  ;  Languet  v.  Santui,  m^n, 

the  annuity  was,   under  the  circumstances,  Lord  Hardwicke ;  PAtU^t  t.  jEojUmooJ,  Lkifd 

held  not  to  be  redeemable ;  a  great  length  of  &  6.  temp.  Sugd.  p.  288;  Buhoer  t.  jhikf.  1 

Ume   had  elapsed,  in   the   latter  case  sixty  Phillips,  433-4>5;  and  see  Saunders oo  Uses 

years,  and  the  reporter  considered  that  that  and  Trusts,  note  H.  yol.  ii.  p.  3 12. 

was  the  main  ground;  v.  in/ro,  p. 628.    The  (c)  Ambl.  p. 243,  c<  ▼.  2  CoU.  173--4. 

18th  section,  3  &  4  Will.  IV.  c.  27,  extends  (d)  Lord  Cottenham,  Bukeer  t.  Mtf^l 

to  mortgages  of  rents.  Pbill.  435.  There  were  various  circumstaoc«5 

(6)  See  Flayer  v.  Sherardy  Ambl.  18.  Lord  in  that  case  to  show  that  the  annuity  was  ia- 

Hard wicke,  in  one  case,  said:   *^  When  the  tended  as  a  security  only;  but  the  questioB 

annuity  is  redeemable,  the  court  looks  upon  did  iK)t  arise  directly  on  the  right  of  redemp* 

it  as  an  evasion  of  the  statutes  of  usury,  and  tion,  the  question  was  whether  the  annuities 

only  a  loan  of  money,"  Lawley  v.  Hooper^  3  were  to  be  valued,  and  the  amotint  of  tiis 

Atk.  278, 279,  280,  281 ;  but  Lord  Redesdale  valuation  paid  as  a  dAt  under  the  charge  lar 

disputed  the  authority  of  this  dictum,  v.  tupra^  payment  of  debts  in  the  grantor's  vrilL 

p.  622:    Lord  Hardwicke  added,  Whenever  («)  Vol.  ii.  p.  312;  p.  139,  last  edit, 
there  is  the  least  tincture  of  fraud  in  these 
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D  a  clause  of  repurchase,  differs  from  a  mortgage  or  security  for  money 
D  these  points:  in  a  mortgage,  the  principal  debt  still  continues  until 
be  equity  of  redemption  be  foreclosed ;  but  upon  the  purchase  of  an 
innuity  the  principal  is  gone  for  ever,  and  consequently,  if  the  repurchase 
le  made,  the  money  paid  on  that  occasion  is  not  in  discharge  of  a  debt, 
int  as  the  consideration  for  a  new  purchase." 

As  regards  contracts  for  the  Grant  of  a  Rent-charge ;  if  the  transac- 
ion  be  really  and  bond  fide  a  sale  of  a  rent-charge  issuing  out  of  land 
nth  the  usual  powers  of  distress  and  entry,  the  land  will  be  the  fund 
irom  which  the  annuity  is  to  be  paid;  the  arrears  due  at  the  death  of 
he  grantor  only  may  be  recovered  as  a  debt  against  the  general  estate 
f  the  grantor,  under  the  covenant  or  other  obligation  to  pay:  there  may 
»e  a  valid  contract  even  cotemporaneous  that  the  grantor  shall  be  at 
iberty  to  repurchast  the  rent-charge  at  a  certain  period  on  certain  terms, 
16  there  may  be  for  the  repurchase  of  an  estate,  as  has  already  been 
mentioned ;  but  if  the  clause,  though  in  form  for  a  repurchase,  is  really 
0  be  construed  as  a  clause  for  redemption,  it  has  always  been  considered 
t  very  strong  if  not  a  decisive  circumstance  to  show  that  the  transaction 
ras  in  reality  a  loan,  and  that  the  conveyance  was  intended  only  as  a 
ecurity  (a) :  however,  if  the  transaction  be  really  a  contract  for  repur^ 
ihase,  not  one  for  redemption,  then  the  grantor  must  comply  with  the  condi* 
ions  on  which  he  is  to  entitle  himself  to  repurchase,  just  as  the  vendor 
f  an  estate  with  a  power  of  repurchase;  and  the  Court  of  Chancery  in 
och  a  simple  case  can  give  no  relief  unless  the  conditions  are  complied 
rith  (i). 

A  mortgage  was  made  by  the  plaintiff's  grandfather,  Thomas  Miller, 
Q  1689,  to  John  and  James  Whitehead ;  afterwards,  in  the  same  year, 
hey  mortgaged  the  premises  to  J.  Cartwright  and  Heywood,  Thomas 
nd  John  Miller  his  son  joining  in  the  deed,  to  secure  200/.  charity 
'money  lent,  which  was  held  in  trust  to  be  laid  out  in  the  purchase  rvgno-i 
f  lands  in  fee;  Cartwright  and  Heywood,  in  order  to  secure  ^  ^ 
hemselves  the  interest,  leased  the  premises  to  the  plaintiff's  father  in 
ane  1689,  for  5000  years,  at  a  rent  of  12/.  a  year  for  the  first  three  years, 
ind  10/.  a  year  for  the  remainder  of  the  time,  and  it  was  provided  that 
f,  at  the  end  of  three  years,  the  200/.  were  repaid,  the  premises  should 
»e  reconveyed ;  the  10/.  a  year  was  paid  down  to  1730,  receipts  were 
[iven  sometimes  for  rent  and  sometimes  for  interest ;  in  1738,  the  plaintiff 
pve  notice  to  pay  off  the  principal,  and  so  get  rid  of  the  rent-charge. 
Lt  this  time,  the  value  of  the  premises  had  increased  from  500/.  to  900/. 
The  Master  of  the  Rolls  first,  and  then  Lord  Hardwicke,  refused  to  let  the 
plaintiff  redeem  the  rent ;  Lord  Hardwicke  said  there  was  a  difference 
between  such  an  agreement  as  this,  which  related  to  a  rent-charge  issuing 
lat  of  land,  and  an  agreement  which  relates  to  the  land  itself;  so  likewise 
he  case  of  creating  a  rent-charge  out  of  lands  and  mortgaging  a  rent-charge 
B  of  a  different  consideration ;  here  the  land  itself  was  not  parted  with, 
[Ut  it  was  merely  selling  a  rent-charge,  strictly  adequate  to  the  considera- 
bn  given,  and,  instead  of  having  a  chance  for  the  whole  estate,  the  lender 
»f  the  money  is  contented  to  buy  the  interest  for  ever  by  way  of  rent- 

(a)  Lord  CotteohBm,  Bykeer  y.  jSjUlty^  1    Sugd.  V.  and  P.  p.  221,  §  26;  and  no  account 
^hiU.  433.  will  be  given  of  back  rents,  y.  Buprtu 

(6)  See  BamU  y.  SaJlnm,  1  Vem.  p.  269 } 
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charge ;  it  was  plain  that  the  intention  of  the  parties  was  that,  after  die 
end  of  the  three  years,  the  interest  should  be  changed  into  a  rent-chaige 
and  be  irredeemable  (a). 

The  Right  to  Redeem  a  mortgage  cannot  be  clogged  with  any  by- 
agreement,  since  this,  as  it  has  been  considered,  would  let  in  all  maDoer 
of  extortion  and  usury,  for  necessitous  men  may  be  induced  to  agree  to 
almost  any  terms  (6).  As  a  trustee  cannot  be  permitted  to  make  any 
benefit  out  of  the  trust  fund,  so  neither  shall  a  mortgage  be  allowed  to 
obtain  any  advantage  out  of  the  security  beyond  his  principal  and 
interest  (c).  Nor  can  the  mortgagee  at  the  time  of  the  mortgage  ^pa- 
late for  a  collateral  advantage,  as  that  if  the  interest  be  not  paid  at  the 
time  it  shall  be  converted  into  principal  (d) :  a  doubt  has  been  entertained 
r*6291  ^^^^^^'^  ^  subsequent  agreement  to  that  eifect,  even  after  *tiie 
^  -'  interest  is  due,  is  not  usurious  («).  But  where  a  mortgage  is 
ffiven  to  secure  a  banker's  balance,  and  the  accounts  are  rendered  accord- 
ing to  the  usual  course,  striking  balances  at  the  end  of  every  year,  or 
even  every  half-year,  such  being  the  custom  of  the  bankers  in  thai 
dealings  (at  the  end  of  three  months  would  be  usurious),  and  eomputiiif 
interest  on  the  balances  so  constituted,  and  those  accounts  are  not 
objected  to,  the  ultimate  balance  thus  brought  out  will  be  payable  under 
the  security  (/). 

On  the  principle  that  th^  mortgagee  only  holds  the  estate  as  a  pledge 
for  the  payment  of  money,  where  an  Advowson  is  mortgaged,  in  case  the 
living  should  become  vacant  prior  to  foreclosure,  the  mortgagee  will  be 
compelled  in  equity  to  present  the  nominee  of  the  mortgagor,  so  far  tbens 
fore  till  foreclosure  the  mortgagee  is  a  trustee  for  the  mortgagor  (g-),  and 
that  although  nothing  but  the  advowson  be  mortgaged  to  him,  wd  the 
deed  contain  a  covenant  that  on  any  avoidance  the  mortgagee  should 
present  (A).    The  reason  is,  that  it  is  not  to  be  presumed  that  any  advao- 


(a)  iMkr  y.  Xcet,  2  Atk.  494-5 ;  but  length  the  land  may  be  charged  therewith  \ 
of  time  had  great  influence  on  this  decision,  ▼.  Bariihaun^  1  P.  W.  p.  652. 

and  some  weight  was  given  to  the  special  (/)  Lord  Clanearty  y.  JLatoucht,  1  BaB  k 

trust  to  which  the  200/.  was  liable  (p.  496) :  &  420;  £r  partt  Boon,  9  Yes.  223;  Jbf 

there  was  no  comiunU  to  pay;  and  see  Flafer  firdv,  Biihop^  5  Russ.  346;  see  Sir  J.Leac&B 

y.  Lavingtonf  1  P.  W.  p.  268,  si^o,  p.  626,  observations  on  the  case  of  JEx  part*  Aassi 

note,  cited  in  the  above  case.  iind. 

(b)  Bowm  V.  Edufordi,  1  Ch.  Rep.  p.  222  j  (g)  J^  ▼•  Clea,  Proc  Ch.  71,  Findi's  ed.; 
Croft  V.  Pawett,  Comyn^s  R.  p.  603 ;  Jenmngi  ^^  «^w«  »  ^11  to  redeena  had  been  filed- 
y.  Ward,  2  Vem.  520 ;  and  Extm  v.  Grraves,  '^nhurtt  v.  D<ndmg,2  Vern.  p.  401 ;  jittery 
IVern.  138;  and  see  i^wrgfon  y.  CoUitr.uln  Gtfural  y.  Ht^cttk,  Urid.  560 ;  and  seeBAir 
mora;  and  the  cases  collected  in  the  note,  1  ▼•  -AlHngUm,  3  Atk.  p.  456 ;  Abort  y.  &% 
Eden  60  1  Stra.  p.  403 ;  &  C.  2  Freem.  p.  273 ;  G*- 

(c)*Lord  Redesdale,  QMm»  v.  Cri«f,  2  ^uV  Z^ '^^'''i!J:^^i\  u       «a 

scho  &  uf.  217.  w  i?^**^  T".  ^?*"SlL^'^  fiiS 

^^   ^                   «    .        .«                  ^  overruhnglbedoctnnein  Gordifiery.  (*i(Mk, 

(rf)  BoMnqiut  v.  Dathand,  Forrest,  p.  40 ;  cited  ibid,  p.  559 ;  and  &  C.  2  P.  W.  p.  404; 

Broadway  v.  Morteraft,  Mosely,  247;  Cham-  Mosely,  16;  this  case  is  stated  by  Mr.  Msd- 

ben  V.  Qoldunn,  9  Ves.  p,  271 ;  and  see  Ex  dock,  P.  and  P.  ii.  p.  646,  to  have  been  ^ 

partt  Champitm,J  Bro.  p.  440 ;  and  Brown  v.  filled  under  the  name  of  Gardner  y.  Cta*. 

Barkfuun,  I  P.  W.  652.  in  the  House  of  Lords,  a.  b.  1728;  but  ^ 

(e)  In  SadeeU  v.  Btutetty  4  Mad.  58,  Sir  decree  was  not  to  the  effect  stated  fay  ^ 

J.  Leach  sent  the  question  to  a  court  of  law ;  Maddock ;  that  was  only  a  dictum;  the  d» 

but  see  Blackburn  v.  Waruridc,  2  Ya  &  Coll.  cree  proceeded  upon  this,  that  it  was  too  IsB 

92.    A  written  charge  is  necessary  to  convert  to  disturb  the  presentatioii  (not  affirming  tbe 

interest  into  principal,  so  that  the  estate  in  right  of  the  mortgagee  to  present),  and  then- 
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Bge  is  to  be  made  of  the  presentation  which  the  mortga&fee  cannot  bring 
D  account,  and  if  he  were  allowed  to  present  he  would  gain  an  advantage 
teyond  the  securing  his  principal  money  and  lawful  interest  (a):  a  mort- 
gage of  an  advowson  is,  therefore,  as  Lord  Hardwicke  observed,  an  in- 
lifierent  security ;  but  it  is  so  far  aided  by  the  court  that  the  mortgagee 
Day  pray  a  sale  of  the  advowson  (i).  If,  however,  the  mortgagee  should 
present,  the  court  will  not  after  the  statutable  period  disturb  the  present- 
ition,  and  will,  nevertheless,  give  the  mortgagee  the  whole  of  his  principal, 
nterest,  and  costs (c). 

A  mortgagee  of  a  West  India  estate  may  stipulate  that  the  consign- 
aents  shall  be  made  to  him:  the  principle  on  which  this  is  allowed, 
'as  stated  by  Lord  Eldon,  is,  first,  because  it  furnishes  him  with  r«/;oQ-| 
I  security  for  his  debt;  and  next,  because  the  commission  which  ^  ^ 
le  receives  is  supposed  to  be  only  a  fair  compensation  for  his  trouble  (ef). 
V  mortgage  creditor  out  of  possession  may  take  a  certain  reward  for  the 
Management  of  the  estate,  provided  he  do  not  make  that  employment  a 
^ndition;  but  when  the  mortgagee  takes  possession,  he  assumes  a  dif- 
ierent  character ;  all  that  he  does  is  for  himself,  and,  independent  of  the 
mint  of  usury  or  tendency  to  usury,  he  is  not  at  liberty  to  charge  the 
nortgagor  whom  he  has  ousted  with  the  trouble  which  he  takes  on  his 
>wn  account ;  such  a  proceeding  would  be  like  making  a  charge  against 
limself,  it  would  open  a  door  to  imposition  and  even  oppression  (e],  he 
cannot  therefore  charge  or  stipulate  for  commission  on  consignments, 
nsurance,  and  the  like,  and  he  stands  precisely  in  the  same  situation  as 
i  mortgagee  in  possession  of  an  English  estate  {/). 

A  Solicitor  may  take  a  mortgage  security  from  his  client  for  Costs 
ilready  due  (g) ;  but  a  security  for  the  costs  of  such  actions  and  suits  as 
he  solicitor  may  afterwards  prosecute  and  defend  is  not  supportable  (A), 
i^ether  such  a  security,  where  it  is  given  generally  to  secure  subsequent 
H)sts,  is  good  to  the  extent  of  moneys  actually  paid  in  conducting  sub- 
lequent  actions  and  suits,  is  at  least  doubtful  (t).     In  the  case  of  Daly  v. 

ore  the  mortgagee  was  entitled  to  his  prioci-  (g)  WiUiami  v.  Piggott,  Jac.  p.  600 ;  see 
«1,  interest,  and  costs.  *  2  Dru.  &  W.  189. 

(a)  MaekenzU  v.  Jtobkuon,  ubi  mqt,  (*)  J<»^  ▼•  ^'^Wt  Jac-  P-  323,  on  appeal ; 

WTt-j     1    »      .         »•  -1  the  Vice  Chancellor  had  sent  the  question  of 

Ibid.;  but  not  pending  an  avoidance;     -       whether  the  deed  was  frandulentlv  ob- 

ee  Fonbl.  ii.  528 :  and  see  Thixtan  v.  Betts,    Z-    Yf     !         i     ajZ^  k  m  . w  • .  ,^ 
iv  on  tained  to  a  jury;  Lord  Eldon  held  that  it  was 

f»\  n'  j:'—  n  -ir*!  n  d  -or  a€\»  -^  *  case  in  which  an  issue  ought  not  to  be 
ognized  on  this  poIn^  m  MuUzr  v.  CAoiiwi    ^^  ^^^^^      ^^^  ^^  supportable,  Pitcher  v. 

™^^^-  JJ^6y,  9  Price,  83. 

(rf)  fiuii6icry  ▼.  WinUr,  1  Jac.  &  W.  261.  (^^  The   dictum  of  the  Lord  Chancellor 

if)  Lord  Brougham,  Lnth  v.  /mm,  I  My.  Eldon,  and  the  reference  made  by  him  in 

b  K.  288 ;  and  see,  on  this  subject.  Cat  v.  Pitcher  v.  Rigby^  9  Price,  84,  and  the  dicta, 

'^kanqmtyM,  Jao.  R.  576.  84  and  86,  by  the  Lord  Chief  Baron  Richards, 

(/)  Leith  V,  Jrmne,  ubi  mpra ;  the  Vice-  and  Baron  Graham,  seem  to  be  in  favor  of 

^ncellor  Wigram  held,  in  Faulkner  y.  Da-  the  validity  of  the  security  to  that  extent. 

ne/(3  Hare,  218),  that  the  decision  in  this  But  Sir  £.  Sugden,  in  UppingUm  r.  BuUen 

•se  was  binding  on  the  court,  notwithstand-  (2  Dru.  &  W.  188),  seems  to  have  enter- 

Qg  Soycn  V.  WhitfUld^  1  Knapp,p.  133.    An  tained  very  strong  doubts  of,  if  his  opinion 

^ecutor  or  trustee  may  be  appointed  con-  was  not  in  fact  against,  the  validity  of  the 

lignee,  with  the  usual  profits;  JMbrisDfi  v.  JUoTH  mortgage  even   to  that  extent;    though  he 

on,  4  My.  &  Cr.  224.    As  to  the  remedies  of  seems  to  consider  that  the  holding  that  a 

I  consignee,  see  Farquharton  v.  Balfour^  8  solicitor  cannot,  pending  the  suit,  take  a  se- 

>iin.  210;  Bnwn  v.  Anderton,  2  Moore,  Pr.  curity  for  future  costs,  was  originally  a  great 

3.  R.  249.  stretch  of  jurisdictioD,  Law  of  Prop.  576. 
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Kellyj  an  attorney  agreed  to  advance  moneys  to  his  client,  who  had  no 
funds  of  his  own  to  carry  on  the  necessary  proceedings  for  prosecuting 
his  claims,  and  to  maintain  him  and  his  family  in  the  mean  time ;  a  mort- 
gage was  given  by  the  client  to  the  attorney  to  secure  his  present  debt, 
amounting  to  6000/.  and  upwards,  and  such  other  sums  as  dionld  be 
p4i^oii  advanced  by  the  attorney  or  become  *due  to  him  for  costs.  Loid 
*-  ^  Manners,  in  a  suit  by  the  attorney,  alleging  that  the  client  was 
fraudulently  endeavoring  to  deprive  him  of  the  benefit  of  his  security  alto- 
gether, declared  that  the  attorney  was  entitled  to  the  benefit  of  the  mort- 
gage for  the  payment  of  his  costs  and  advances.  On  an  appeal  to  the 
House  of  Lords,  this  part  of  the  decree  was  not  disturbed,  though  Lord 
Eldon  observed  that  it  was  a  transaction  to  be  viewed  with  great  jea- 
lousy (a).  Sir  Edward  Sugden  justly  observes  that  this  decree  went 
beyond  what  had  been  done  in  any  former  case,  so  that  it  must  depend 
upon  its  own  particular  circumstances  (fr).  Where  the  deed  does  not 
fairly  state  the  nature  of  the  transaction,  that  is,  when  it  purports  to  be  a 
sale,  whereas  it  ought  to  have  been  a  mortgage,  it  will  not  of  course  be 
supported  (c) ;  such  a  deed  will  not  even  be  allowed  the  efiect  of  show- 
ing what  is  the  amount  due  to  the  attorney ;  indeed,  it  would  seem  that 
the  consideration  must  be  proved  in  every  case  where  the  solicitor  seeb 
to  enforce  a  security  against  his  client  (rf).  If  the  attorney,  being  also 
the  general  manager  for  his  client,  takes  a  security  from  his  client,  the 
accounts  being  unsettled,  the  client  will  clearly  be  entitled  to  a  general 
account  without  regard  to  the  security  (e). 

An  agreement  to  limit  to  the  mortgagee  a  further  interest  in  the  mort- 
gaged property,  by  way  of  additional  security  in  default  of  payment,  is 
not  liable  to  objection,  as  the  additional  interest  so  derived  will  be  sutjeet 
to  the  same  equity  of  redemption  as  that  created  by  the  original  mort- 
gage {/) ;  and  the  mortgagee  is  at  liberty  to  stipulate  for  the  option  of 
pre-emption  in  case  the  mortgagor  should  determine  to  sell  (g). 

A  verbal  agreement  for  the  reduction  of  the  interest  on  a  mortgage 
may  be  binding  (A).  A  stipulation  that  the  mortgagee  shall  receive  in- 
terest at  4  per  cent,  if  regularly  paid,  but  5  j)er  cent,  if  default  be  made, 
is  good  and  may  be  enforced,  if  5  per  cent,  be  reserved  by  the  deed(i). 
But  if  4  per  cent,  only  is  reserved,  a  stipulation  that  5  per  cent,  shall  be 
paid  if  the  interest  be  not  regularly  paid,  is  in  the  nature  of  a  penalty^ 
and  the  court  will  relieve  against  this  as  other  like  penalties,  placing ti^ 
mortgagee  (as  it  is  considered)  in  the  same  situation  as  regards  tbe 
amount  of  interest  reserved  as  if  it  had  been  actually  paid,  by  giving  him 
interest  on  the  interest  unpaid  at  4  per  cent,  {k), 

r*f)')2l      ^Although,  as  above  stated,  in  common  mortgages  stipulations 
^        -^  against  the  power  to  redeem  are  not  permitted,  yet  the  reasoning 

(a)  Dabf  v.  Kelly,  4  Dow.  p.  417  j  see  pp.  (g)  Ibid, ,-  Orhy  v.  Trigg,   9  Mod.  p.  2 ;  2 

420,  421,  431,  440.  Eq.  Ab,  599,  pi.  24. 

(6)  Sugd.  Law  of  Prop.  575.  (h)  MiUon  v.  Edftewwih,  5  Bro.  P.  C  311 

(f)   Vppington  y.Bullen,  2  Dru.  &  W.  p.  (0  Se©  Jarm.,  Mortgage,  by  Sweet,  p.  W4. 

184  ;  Dunstan  v.  Patterton,  xi.  Jur.  96.  W  ^^  ^'  C'ar,Prec.  Cb.  p.  161;    SdomJ. 

(rf)  Lewn  y.  Morgan,  in  Dom.  Pitx.  5  Price,  S«*'  "^  ^  ^73 ;  and  the^other  ^«s,  Jamr, 

143     Lawla»  v.  MaJfielA.  1  Dru.  &  W.  557  \  ^^'^^^^  ^y  Wt,  396-7  ;  H<Uhfaxj.  m^ 

see  Sugd.  Law  of  Prop.  576.  ^^'  ^  ^^™- J^'  ^:  »  p^^rruled   by  the  te» 

,.*.„.         -,  ,  *    ,.      ^_^  cases.     See  the  distinction  as  to  wbar  is  pe- 

(e)  Vettlhn  V.  Gait,  7  Ves.  584.  n^liy  and  what   liquidated  damages  at  Uw, 

(/)  Jarman,  Mortgage,  by  Sweet,  p.  83.  ^ttUy  y.  Weldtnti  2  Bos.  &  Pull.  346,  35a 
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m  which  this  doctrine  is  founded  does  not  apply  to  a  case  where  the 
person  entitled  to  the  estate  has  in  view  bond  fide  to  settle  the  estate  on 
tome  relation  or  connection  who  may  have  advanced  the  money,  and  has 
herefore  reserved  a  limited  right  of  redemption  so  as  to  enable  him  to 
lefeat  such  settlement  only  during  his  life  or  the  like.  As  where  a  con- 
reyance  was  made  in  conaderation  of  100/.  advanced  to  the  grantor  by 
i  person  who  had  married  the  grantor's  kinswoman,  upon  condition  that, 
f  he  did  not  repay  the  money  with  interest  during  his  life,  his  heirs  should 
lave  no  power  to  redeem ;  it  having  been  proved  that  it  was  the  design 
){  the  mortgagor  by  this  deed,  in  the  event  of  his  not  redeeming  during 
lis  life,  to  secure  a  benefit  to  the  grantee,  it  was  held  that,  although  the 
tettlor  might  have  redeemed  at  any  time  during  his  life,  yet,  not  having 
lone  so,  the  right  of  redemption  was  gone  (a). 

Leases  made  by  the  mortgagor  to  the  mortgagee  at  a  rent,  are  looked 
ipon  with  great  suspicion,  as  liable  to  have  originated  in,  and  to  have 
>een  influenced,  in  regard  to  the  terms,  by  the  mortgagee  having  taken 
idvantage  of  the  necessities  of  the  mortgagor.  In  the  simple  case  of  a 
Dortgagor  granting  a  lease  to  the  mortgagee,  there  would  not,  perhaps, 
laid  Lord  Redesdale,  be  sufficient  to  impeach  the  lease,  but  if  there  be 
inything  more  the  court  will  look  into  the  transaction  with  every  possible 
ealousy,  and  if  it  prove  to  be  a  contract  for  a  beneficial  lease  in  con- 
ideration  of  forbearance,  it  is  a  contract  for  more  than  the  law  allows 
br  forbearance,  and  is  then  usurious  (i). 

It  was  indeed  held  in  one  case  that  where  an  agreement  was  entered 
Dto  between  the  mortgagor  and  mortgagee,  that  in  order  to  secure  the 
egular  payment  of  the  principal  money  and  interest,  a  lease  should  be 
txecuted  to  the  mortgagee  for  21  years  at  a  certain  rent,  *and  the  rugooi 
Dortgagee  acquiesced  for  19  years,  and  settled  accounts  on  that  ^  -' 
boting,  the  mortgagor  was  precluded  by  his  acquiescence  from  proving 
bat  the  rent  was  at  an  undervalue  (c):  it  was,  however,  agreed  by  Lord 
fanners,  as  Lord  Redesdale  had  decided,  that  transactions  of  this  nature 
Q  general  ought  not  to  be  supported,  it  being  most  likely  that  they  were 
intered  into  under  pressure,  though  nothing  may  have  been  said,  and  as 
ending  to  usury.  In  the  case  before  Lord  Manners,  one  lease  had  ex- 
pired, but  there  was  a  renewed  lease  still  subsisting;  in  the  case  before 
jord  Redesdale,  the  lease  was  subsisting — in  each  case,  the  subsisting 
ease  was  set  aside  (d).     Lord  Manners's  decision  in  the  particular  case 

(a)  Bonham  ▼.  Neweomb^  2  Vent.  364 ;  S.  ckme  by  inadvertenoe  (ibid.  pp.  666-7),  say- 
7.  1  Vera.  232,  Lord  Keeper  North,  revere-  ing  such  a  transaction  must  be  considered 
ng  the  decree  of  Lord  Nottinghara ;  it  hap*  primA  fade  as  an  advantage  taken  of  the 
lened  that  the  transection  had  turned  out  to  mortgagee  and  against  policy;  iifid.  668: 
le  a  good  bargain:  Woltian  y.  JiUm,  Hard.  Morony  v.  (TDea,  I  Ball  &  B.  109.  In  Hicka 
»11;  2  Fonbl.  262;  and  the  dictum  of  the  v.  Cooke^A  Dow.  26,  the  principle  was  ad- 
x)rd  Keeper,  Howard  v.  Harrit^  1  Vern.  pp.  mitted,  but  the  mortgagor  was  excluded  from 
93~4 ;  and  see  Ja$(m  v.  JSyrvt,  Coote,  p.  36.  relief  by  his  lacha  ;  Jarm.  Mort  by  Sweet, 

(b)  GttAtou  V.  Creed,  2  Scho.  &  Lef.  214,  398;  et  v.2  Coll.  172. 

tl8 ;  the  lease  in  that  case  was  set  aside,  on  (c)  Marony  v.  O'JDeo,  1  Ball  &  B.  pp.  109, 

he  ground  of  advantage  taken^  and  of  mis-  113. 

onception  on  the    part  of  the  mortgagor :  (d)   Webb  v.  Rorke,  2  Scho.  &  Lef  668-9- 

Webb  V.  liorhe,  ibid,  661,  there  the  lease  was  70;  and  Watt  v.  Grove,  2  Scho.  &  Lef.  492, 

nade  at  a  fair  value,  bat  it  was  set  aside;  there  cited  ;  also  671,  where  there  are  some 

i^ord  Redesdale  had,  in  the  first  instance,  di*  very  important  objections  stated  to  such  an 

acted  iMoea,  which  he  stated  was  wrong  and  arrangement ;  this  case,  though  referred  to, 
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as  regards  the  rent  under  the  first  lease  proceeded  on  the  gioand  that  it 
was  almost  impossible,  after  an  interval  of  20  years,  to  ascertain  what 
was  the  actual  value,  and  therefore,  if  it  had  been  gone  into,  the  mortgagee 
mifi^ht  have  been  materially  prejudiced:  laches^  his  lordship  observed,  may 
in  Itself  be  unjust  and  contrary  to  equity  and  good  conscience  (a),  as  it 
may  prevent  a  man  from  keeping  himself  armed  with  evidence  to  rebut 
a  prmd  facie  claim  (6) :  though,  generally  speaking,  whilst  the  relation 
of  mortgagor  and  mortgagee  is  subsisting,  laches,  on  the  part  of  the  mwt- 
gagor,in  not  endeavoring  to  disturb  a  transaction  between  them  wbidiis 
void  in  the  view  of  the  Court  of  Chancery  cannot  be  set  up  against  him  (c). 
Lord  Redesdale,  in  the  case  before  him,  though  he  set  aside  the  lease, 
yet  he  directed  the  account  to  be  taken  on  the  footing  of  the  rent  down 
to  the  filing  of  the  bill((f). 

A  mortgage  in  fee  was  executed  in  January  to  secure  SOO/. ;  in  May 
following,  the  mortgagee  conveyed  the  estate  to  a  third  person,  who  was 
really  a  trustee  for  the  mortgagee  at  a  fee-farm  rent  of  80/. ;  the  rent, 
which  was  a  fair  rent,  appears  to  have  been  paid  for  nearly  50  years ;  on 
the  ground  of  acquiescence  for  such  a  length  of  time,  the  Court  of 
Chancery  in  Ireland  refused  to  set  aside  the  fee-farm  deeds,  and  the 
House  of  Lords  confirmed  the  decree  (e). 

r ,go4i  A  practice  has  been  introduced,  or  rather  perhaps  revived  {y),*rf 
*-  -'  conveying  lands  by  way  of  mortgage  to  a  third  person,  agreed 
upon  by  the  mortgagor  and  mortgagee,  in  trust,  upon  nonpayment  of  the 
mortgage  money  at  the  time  agreed  upon  for  its  repayment,  and  usually 
on  giving  a  certain  number  of  days'  notice,  to  sell  the  mortgaged  estate, 
with  a  view  to  satisfying  the  mortgage  out  of  the  proceeds,  with  the  usaal 
covenants  where  a  power  of  sale,  &c.,  is  given  to  trustees,  and  a  cove- 
nant from  the  mortgagor  to  join  in  such  sale,  tec.  (g).  This  enables  a 
mortgagee  easily  and  expeditiously  to  obtain  the  money  lent,  without  the 
delay,  expense,  and  difficulties  attending  a  bill  of  foreclosure  (A).     It  is 

had  not  been  reported  when  Marony  v.  0'X>ta,  fill  for  the  creditor  to  aeU  the  pawn  if  tbft 

flip.,  was  decided.  moDey  be  not  paid."— G>weir8  Idsl  pp.  11^ 

(a)  See  2  Scbo.  &  Lef.  672.  16. 

(b)  Morom^  y.  O'JDm,  1  fiall  k  B.  p.  118;  C^)  See  Clay  v.  Sharpe,  18  Yes.  346, a.; 
and  see  MoUoy  v.  Irwin,  1  Scho.  &  Lef.  310.  8.  C.  Supd.  V.  and  P.  App.:  Corder  t.  M^ 

(e)   Wtbb  V.  Rorke,  2  Scha  &  Lef.  672.  gan,  18  Yes.  344. 

(d)  Ibid.  674.  (A)  "  Mighty  profit,*'  says  Sir  Rdieft  Ai- 

(r)  Hidbci  ▼.  Coakt,  4  Dow.  pp.  16,  24.  kyns,  ^  arises  to  that  eoart  (the   Court  of 

Lord  Eldon  observed,  that  sach  transactions  Chancery)    by    redemption    of     mortgages^ 

were  looked  upon  with  great  jealousy ;  but,  wherein   relief  being  giyen   Iod^  ailer  ibe 

**  if  they  should  appear  to  be  perfectly  clear,  time  limited  by  the  parties,  great  inoooTcoi* 

the  court  would  not  set  them  aside  merely  enoes  happen  to  the  mortgagee,  b^  expeetiog 

because  they  were  foolish ;"  Lord  Redesdale  the  eyent  of  a  tedious  suit,  and  what  hi» 

said  he  thought  such  tnnsactions,  on  general  estate  or  interest  will  at  last  fall  out  to  be, 

principles,  could  not  be  allowed  to  stand;  whether  real  or  only  personal,  or  of  what 

and  Sir  £.  Sugden  seems  rather  to  incline  to  value,  and  bow  to  dispose  of  it  in  the  mean 

the  latter  doctrine:  see  Sc^gd.  Law  of  Pro-  time,  as  it  is  probable  he  would,  if  be  knew 

perty,  pp.  574-^.  it  would  be  a  real  estate  (as  the  ootiMMxi  law 

(/)  Cowell,  who  wrote  about  tvro  hundred  doth  judge  it),  or  whether  only  penooal.and 

years  ago,  has,  in  his  Institutes,  the  following  then  to  be  left  to  an  executor  to  perfbtm  his 

passage :  **  It  sometimes  happens  that  he  who  will,  or  make  a  provision  for  a  younger  child, 

is  not  owner  may  alienate ;  for  a  creditor  by  or  how  to  dispose  of  it  in  osiae  it  prove  the 

contract  may  alienate  a  pawn  or  mortgage,  one  or  the  other,  he  is  a  long  time  held  ia 

although  the  thing  be  not  his :  as  if  it  be  suspense,  till,  after  some  years,  the  Coait  of 

agreed  in  the  beginning  that  it  shall  be  law-  Equity  come  to  a  lesolutioa  about  iC- 
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not  necessary,  that  a  trustee  should  be  interposed,  for  the  same  power  of 
sale  may  be  given  to  the  mortgagee  (a).  Though  the  mortgagor  has 
expressly  covenanted  to  join,  yet  the  purchaser  cannot  require  that  he 
should  join  in  the  conveyance  (A).  It  may  be  observed,  that  a  power  of 
sale  given  to  the  trustee  and  his  heir  cannot  be  exercised  by  his  assign  (c) : 
and  generally  a  trust  for  sale  to  be  exercised  "  during  the  continuance  of 
the  trust"  cannot  be  exercised  when  the  trust  is  at  an  end  {d). 

The  mortgagee  himself  cannot  be  prevented  from  using  all  the  remedies 
belonging  to  his  character  of  mortgagee,  and  exercising  all  the  powers 
that  are  given  to  him,  as  and  when  he  pleases ;  a  power  of  sale  may  have 
been  harshly  exercised,  and  at  a  time  when,  having  a  regard  to  the  inte- 
rests of  the  mortgagor,  he  would  not  have  been  advised  to  sell ;  but,  if 
the  sale  has  been  made  in  the  ordinary  way  in  which  sales  are  conduct- 
ed— and  the  price  obtained  as  compared  with  the  estimated  value  may 
be  an  important  feature  in  this  respect — the  sale  cannot  be  impeached, 
[n  the  late  case  of  Jones  v.  Mattkie  (1847)  (e),  *in  which  case  r«gQ5i 
Ihe  power  of  sale  was  given  to  the  mortgagee  himself,  the  opinion  ^  •' 
)f  the  Lord  Chancellor,  who  reversed  the  decision  of  the  Vice-Chancellor, 
18  well  as  of  the  Vice-Chancellor,  was  that  an  harsh  exercise  of  the 
power  had  been  made  use  of  against  the  mortgagor;  but  the  Lord  Chan- 
i^ellor  said.  This  court  is  not  to  interfere  because  a  legal  right  might  have 
been  exercised  with  more  attention  to  the  interests  and  wishes  of  others. 
There  was  nothing  to  show  that  the  estate  was  sold  at  an  undervalue. 
[t  had  been  urged  that  the  whole  transaction  was  a  manoeuvre  of  the 
solicitors,  either  for  the  benefit  of  the  purchaser  or  to  injure  the  mort- 
|Bgor's  property,  but  as  regards  that  part  of  the  case,  the  bill  had  been 
lismissed  on  the  original  hearing  (/),  and  the  Lord  Chancellor  consi- 
lered  that  the  property  having  been  sold  at  or  nearly  to  the  full  esti- 
mated value,  displaced  this  part  of  the  case.  The  Vice-Chancellor  had 
considered  that  the  estate  was  improperly  sold,  and  to  show  this,  two 
acts  were  relied  upon-— one,  that  the  age  of  the  tenant  for  life  (the  pro- 
perty sold  was  reversionary)  had  not  been  stated ;  and  the  imprudence 
)f  selling  whilst  possibly  the  wife  (who  was  the  representative  of  the 
nortgagor)  might  be  pregnant  and  without  any  guarantee  on  that  sub- 
ect  (g).  As  to  the  first,  the  Lord  Chancellor  considered  that  the  descrip- 
iion  was  sufficient  to  enable  the  value  to  be  calculated  by  the  purchaser; 
IS  to  the  other  fact,  viz.  the  uncertainty  whether  the  wife  was  pregnant, 
hat  was  an  incident  attaching  to  the  nature  of  the  property ;  his  lord- 

luiry  into  the  Jurisdiction  of  the  Chancery,  name  of  Matthk  y.  EdufartU,  before  the  Vice- 

>p.  38,  39.  Chancellor  Knight  Bruce,  2  Coll.  465.    The 

(a)  Carder  v.  Morgan^  18  Yes.  344  ;  see,  Vice-Chancellor  stated,  in  his  judgment,  that 

m  the  subject  of  Powers  of  Sale,  Coventry's  he  considered  that  a  mortgagee,  having  a 

sote  to  Powell  on  Mortgages,  ii.  1002, 1016  ;  power  of  sale,  is  bound  to  exercise  somedis- 

.  p.  96.  cretion,  not  to  tlirow  away  the  property,  but 

(6)  Carder  y.  Morgatif  18  Yes.  344 ;  Clay  to  act  in  a  business  like  manner,  with  a  view 

T.  Sharpe,  there  cited,  p.  346.  to  obtain  as  large  a  price  as  may  fairly  and 

(c)  Bradford  v.  Belfieldj  2  Sim.  264.  reasonably,  with  due  diligence  and  attention, 

((f)    Wood  y.  WkUet  2  Keen,  664 ;  on  the  be,  under  the  circumstances,  attainable ;  the 

ippeal,  4  My.  Sc  Cr.  479.    Lord  Cottenham  reversal,  as  will  be  seen,  does  not  impogn 

hought  the  trusts  as  to  one  of  the  shares  this  doctrine. 

vrere  subsisting,  bat  did  not  object  to  the  prin-        (/)  The  bill  had  been  dismissed,  but  with* 

siple,  indeed  afiirmed  it ;  p.  480 :  the  case  out  costs,  as  against  the  solicitors, 
uose  on  a  will.  (g)  See  2  Coll.  p.  480. 

(e)  Jut.  xi.  504,  761 ;  reported  under  the 
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ship  held  that  the  mortgagee,  in  selling,  exercised  his  nndoubted  rights 
whether  he  acted  with  kindness  and  charity  or  not,  this  court  had  nothing 
to  do — and  finding  that  the  full  value  was  given,  and  looking  at  the 
other  circumstances  of  the  case,  the  Lord  Chancellor  said  he  saw  nothing 
to  support  that  part  of  the  decree  which  set  aside  the  sale  (a). 

The  sale  may  be  made  without  notice  to  the  mortgagor  and  without 
his  concurrence,  unless  that  be  made  a  condition  (b);  where  it  is 
r*f)^f)1  ^'^^^^  ^  condition,  of  course  it  must  be  complied  with  (c). 
*>  -'  Where  an  equitable  mortgagee  took  from  the  administratrix  ctf  the 
mortgagor  a  legal  mortgage  with  a  power  of  sale,  and  then  sold  under 
such  power,  the  Vice-Chancellor  Knight  Bruce  would  not  canapel  the 
purchaser  to  complete  his  purchase  without  the  administratrix  and  the 
parties  claiming  beneficially  under  the  mortgagor  being  brought  before 
the  court  (d). 

Where  the  power  of  sale  is  given  to  a  trustee  («),  it  is  his  doty  to 
attend  equally  to  the  interest  of  both  parties,  and  though  in  one  case  Sir 
John  Leach  refused  to  interfere  by  injunction  as  against  the  mortgagor 
to  prevent  a  sale  taking  place,  which  was  applied  for  on  the  ground 
amongst  others  that  notice  had  not  been  given,  yet  when  it  was  after* 
wards  represented  that  it  was  a  trustee  who  was  effecting  the  sale,  his 
honor  granted  an  injunction  {/),  A  power  of  sale  is  only  an  additional 
remedy,  and  therefore  does  not  interfere  with  the  right  of  the  mortgagee 
to  foreclose  when  by  the  terms  of  the  deed  the  estate  is  forfeited  at  law  {g). 

Where  the  surplus  produce  on  the  execution  of  a  power  of  sale  in  a 
mortgage  in  fee  is  directed  to  be  paid  to  the  mortgagor,  bis  executory 
&c.,  this  is  not  of  itself  a  conversion  of  the  equity  of  redemption  into  per* 
sonal  estate ;  if  the  sale  take  place  in  the  lifetime  of  the  mortgagcnr,  the 
surplus  is  personal  estate,  but,  if  he  die  before  the  sale  is  made,  the 
equity  of  redemption  descends  to  the  heir,  and  he  is  entitled  to  the  sur^ 
plus  (A). 

It  has  already  been  stated,  and  the  subject  will  be  again  brought  under 
consideration  in  the  succeeding  volume,  that  a  trustee  for  sale  cannot 
become  the  purchaser  (i) ;  but  this  does  not  preclude  a  new  contract 

(a)  Earl  of  Aldhorough  v.  7Vy<,  7  Cl.  &  F.  rally,  see  Sugd.  Vend,  and  Pur.  §  tL  p.  55, tf 

436 ;   Waien  v.  Groom,  1 1  Ci.  &  F.  684 ;  and  teq. 

Lord  Brougham's  remarks,  ibid.  p.  699,  were         (/)  Anon.  6  Mad.  p.  10;  Sagd.  Y.  and  P. 

loferred  ta  p.  57,  §§  12,  10,  58. 

(6)  Clay  V.  Sharpt,  1802  ;  Sugd.  on  Pour.        (g)  Rg  HaUty,  3  Dea.  &  C.  502 ;  Ex  ftrH 

Appendix,  No.  xiii.,  cited,  Butler's  note,  Co.  Hodgton^  1  Gly.  &  J.  12  :  see  the  distincuoas 

Litt.  205,  a. ;  Hawkint  y.  Rambottanit  1  Pri.  on  this  subject,  Jarm.  Convey,  by  Sweet,  lOSs 

138 ;  Sugd.  V.  and  P.  p.  61 ;  and  see  Jarm.  and  Kerrick  v.  Saffery,  7  Sim.  317,  as  to  ibc 

Convey,  by  Sweet,  pp.  101-2-3-4,  where  the  course  to  be  adopted  where  the   mortgage  is 

eases  establishing  that  the  purchaser  cannot  of  a  term,  with  a  trust  for  the  sale  of  the  fee; 

insist  on  the  mortgagor  joining  in  the  convey*  it  is  stated  (Jarm.  Mortgage,   108),  that,  as 

ance,  are  stated  and  examined ;  though  there  doubts  may  arise  on  securities  of  this  de> 

be  an  express  covenant  by  tlie  mortgagor  to  scription,  as  to  the  doctrine  of  Tacking  (as  s 

join,  that  makes  no  difference ;  ibid.    In  the  which  hereafter),  they  do  not    present  the 

same  work,  p.   105,  the  doctrine  as  to  when  most  eligible  form  of  security, 
the  power  can  be  exercised  by  the  survivors         (A)   Wright  v.  Itote,  2   Sim.  &  St.  p.  334 ; 

and  by  the  assigns  of  the  trustee  is  considered  ]  and  see  Policy  v.  Seymour,  2  Yo.  9c  Coll.  721, 

H  V.  iup.  p.  38,  Bradford  v.  Belfield.  722;  and  Brown  v.  Bigg,  7   Ves.  279,  ihe« 

(c)  See,  on  this  subject,  Jarm.  Mortgage,  cited  ;  Bourne  v.  Boume,  2  Hare«  p.  39 ;  and 
by  Sweet,  411.  Matton  v.  Swift,  8  Beav.  374-5-6. 

(d)  Sanders  v.  Richards,  2  Coll.  568.  (t)  Downa  v.   Grazebrook,  3  Meriv.  200: 

(e)  Of  the  duties  of  trustees  for  sale  geae-  tup,  1  Sugd.  Pow.   142-3 :  as  to  the  trustee 
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with  those  who  have  entrusted  him,  it  does  not  prevent  him.  from  bar- 
gaining that  he  will  no  longer  be  trustee:  but  such  a  *transac-  r^gq^-i 
tioQ  is  viewed  with  great  jealousy  (a,)  although  there  may  ht^  ^ 
other  acting  trustees  (A) ;  and  the  onus  is  on  the  trustee  distinctly  and 
clearly  to  prove  the  circumstances  which  are  relied  upon  as  taking  the 
case  out  of  the  ordinary  rule  (c) ;  it  is  at  the  option  of  the  cestuis  que 
trust  in  all  cases  to  hold  the  trustee  to  his  purchase  if  they  please  {d). 

In  the  case  of  a  mortgage,  or,  as  it  may  more  properly  be  called,  a 
pledge  of  Stock,  there  is  no  occasion  for  an  express  power  of  sale. 
After  the  time  for  redemption  is  passed,  the  mortgagee  may  sell ;  *'  the 
convenience  of  these  securities  is  that  after  the  day  of  payment  passed 
they  are  taken  to  be  ready  money,"  and  it  would  be  productive  of  much 
trouble  and  delay  if  there  could  be  no  sale  of  such  annuities  so  pledged 
without  a  decree  of  foreclosure ;  and  the  same  rule  holds  as  regards  any 
other  personal  chattels  which  may  be  pledged  (e) :  the  principle  of  the 
civil  law  is  applied  to  such  mortgages.  But  the  mortgagor  may  redeem 
the  stock  if  not  sold  ;  if  sold,  the  mortgagee  will  be  bound  to  account 
for  the  amount  received  beyond  what  was  due  to  him  on  his  security  (/) ; 
if  no  time  is  fixed,  the  mortgagor  has  his  whole  life  to  redeem,  if  the 
rtock  remain  in  specie  (g).  If  the  mortgagee  has  transferred  the  stock 
by  way  of  loan,  he  will  be  charged  with  the  value  at  the  time  of  such 
transfer  (A). 

A  mortgage,  whether  legal  or  equitable,  of  Leasehold  premises,  in- 
cludes the  good-will  of  a  trade  carried  on  on  the  premises,  which  is 
nothing  more  than  an  advantage  attached  to  the  possession  of  the  house ; 
he  mortgagee,  therefore,  in  the  event  of  a  sale,  is  entitled  to  have  the 
^hole  of  the  proceeds  applied  in  discharge  of  his  debt  (t) :  it  also  in- 
cludes the  fixtures  (A;) ;  but  mortgages  and  pledges  of  personal  chattels 
vill  be  more  particularly  considered  hereafter. 

Where  trustees  have  a  power  to  raise  money  by  sale  or  mortgage,  to 
>ayo£ra  mortgage  debt,  if  they  have  mortgaged  the  estate,  it  is  at  r«gooi 
least  doubtful  whether  they  can  afterwards  sell ;  the  mortgagee  ^  -^ 
:annot  compel  them  to  proceed  to  a  sale  to  try  the  question  (/) 

A  power  to  appoint  land  authorizes  the  charging  of  money  on  land ; 
he  party  might  direct  a  portion  of  the  land  to  be  sold  and  the  money  to 

uying  in  the  property-  where  he  is  not  ex-  proved  by  a  majority  of  the  creditors  only,  as 

•ressly  authorized  so  to  do,  see  Jarra.  Mort^  they  could  not  bind  the  rest ;  6  Yes.  628. 
age,  by  Sweet,  p.  412  j  £x  parie  Lewii,  1  Gl        («)  Tucker  v.  Wilson,  1  P.  W.  261 ;  1  Bra 

( Jam.  p.  69.  P.  C.  494;  Lockwood  y.  Ewer,2  Atk.  p.  303; 

(a)  Lord  Eldon,  Ex  parte  Lacty,  6  Yes.  Kemp  v.  Weitbrookt  1  Yes.  278. 
26-7;   Coles  v.  Trecothick,  9  Yes,  p.  234;         (/)  Harrison  y.  Hart,  Com.  393)  Exports 

forse  V.  Royal,  12  Yes.  375.  Demson,  3  Yes.  p.  352. 

(6)   Whe^dak  v.  Cooks<m,  1  Yes.  Sen.  9;         (g)  Kemp  v.  Westbrook,  1  Yes.  278. 
>.  C.  Belt's  Sup.  p.  9,  where  Mr.  Belt  has         (A)  Ex  parte  Denison,  3  Yes.  p.  352 ;  see 

Dllected  the  early  cases.  Jarm.  Mortgage,  by  Sweet,  pp.  300,  301. 

(c)  Y.   int.  aUu,  BandaB  v.  ErHngtvn,  10        (i)   Ckissum  v.  Dewes,  5  Russ.  29,  30. 

''es.  428-9.  {k)  Exports  CoweU,  xii.  Jur.  p.411 ;  xvii. 

(d)  Ex  parte  Laeey,  6  Yes.  625-30;  Sidny    Law  J.  Bank.  16;  £z  parts  Tagart,  1  De  G. 
.  Ranger,  12  Sim.  pp.  1 1 8, 120.    Lord  Eldon    p.  531. 

oubted  the  authority  of  Whelpdale  v.  Cook-        (/)  PaUc  v.  CHnton,  12  Yes.  56. 
m,  so  far  as  it  sanctioaed  the  sale,  if  ap- 
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be  paid  to  (he  object  of  the  power ;  a  devise  to  trastees  to  sell  is  good 
under  such  a  power  (a).  A  grant  of  an  annuity,  to  endure  till  a  gross 
sum  is  paid  off,  is,  it  is  to  be  observed,  a  good  execution  of  a  power  to 
raise  a  sum  of  money  to  that  amount  (6). 

A  mortgage  will  prevail  over  a  prior  voluntary  settlement,  a  mort- 
gagee being  a  purchaser  jvro  tonto.  A  person  being  tenant  in  tail  under 
his  father's  will,  with  remainder  to  his  brothers  in  tail,  on  his  marriage 
agreed  by  articles  to  settle  the  estate  on  himself  for  life,  with  remainder 
to  the  sons  of  the  marriage  in  tail ;  after  the  marriage,  he  suffered  a  re- 
covery and  executed  a  settlement  according  to  the  articles,  adding  limit- 
ations to  each  of  his  brothers  successively  for  life,  remainder  to  their 
sons  in  tail ;  he  then  mortgaged  the  premises :  it  was  held  that  the 
limitations  to  the  brothers  were  void  under  the  statute  of  Elizabeth,  as 
against  the  mortgagee  (c).  Lord  Eldon  held  that  in  such  cases  it  makes 
no  difference  whether  the  settlor  was  tenant  in  tail  only  or  tenant  in 
fee,  the  brothers  under  the  settlement  clearly  took  new  estates  (d) ;  but 
the  voluntary  settlement  is  only  avoided  to  the  extent  required  to  give 
effect  to  the  provisions  of  the  instrument  subsequently  executed  for 
value  (€). 

Where  the  mortgagee  takes  from  a  person  who  has  acquired  the 
capacity  to  mortgage  by  a  fraud,  as  where  the  father  has  appointed 
under  a  power  to  a  child,  with  a  view  to  enable  him  for  the  father's  own 
purposes  to  make  the  mortgage ;  if  the  mortgagee  have  notice  of  the 
circumstances  the  mortgage  will  be  void  in  equity  {/) ;  so,  where  the 
party  takes  a  mortgage  or  charge  under  a  power,  and  the  circumstance 
under  which  the  party  creating  the  mortgage  or  charge  was  authorized 
to  make  it  are  not  attended  to,  the  security  so  taken  will  be  liable  to  be 
set  aside  (g). 

r*6391  *  ^^y  ^^^^  shortly  advert  to  the  doctrines  of  the  court  in 
'-  •'  respect  of  Defective  Securities  given  by  the  mortgagor.  Whea 
fines  were  in  operation,  it  was  held  that,  where  the  tenant  for  life  with 
remainder  over  mortgaged  the  estate  and  then  levied  a  fine,  thereby  for- 
feiting his  estate  to  the  remainderman,  yet  the  mortgagee,  if  he  had  do 
notice  of  the  will  and  had  considered  the  mortgagor  to  be  dealing  as 
heir,  should  hold  for  the  life  of  the  mortgagor  (A) ;  but  in  two  subsequent 
cases  it  was  stated  that  the  court  could  not  relieve  in  such  case  ag^dnst 
the  legal  title,  and  that  the  mortgagee  must  lose  his  money  (t). 

(a)  Kenworthy  ▼.  Bate,  6  Yes.  793 ;  BoberU  (e)  Y.  Sugd.  Law  of  Prop.  148,  and  Cnhr 

y.  DixaU,  2  Eq.  Ab.  p.  668,  pi.  19,  and  the  v.  Martin,  1  BIL  N.  S.  573,  there  stated, 

other  cases  cited.  (/)  Pabner  v.  Whedn-,  2  BaU  &  a  IS^  29. 

(6)  Mama  v.  Blakt,  4  Dow.  p.  248 ;  2  Ball  (g)  The  case  of  Edgeworth  v.  EdgnBOrtk, 

&  B.  p.  35;  Sir  E.  Sugden  approves  of  this  1  Beatty,  333,  determines  what  Mrill  be  a  due 

case,  in  Muakerrey  ▼.   Chmnery,  Lloyd  &  G.  execution  of  a  power  to  charge  "■  reasonabte"* 

temp.  Sugd.  p.  227.    As  to  sales,  &c.,  under  portions;  the  amount,  the  time,  and  oocasioa 

charges  to  raise  debts  and  portions,  v.  nqftra^  on  which  tbey  are  to  be  made  payable  moat 

p.  316,  tf  teq^  p.  406,  et  teq.;  and  as  to  the  be  looked  to,  if  not,  the  mortgagee's  security 

power  of  trustees  for  sale  to  mortgage,  v.fup.  may  be  in  jeopardy :  see  as  to  fraud  in  ze- 

p.  369.  spect  of  appointments,  sup.  p.  417. 

(c)  Cormiek  y.  Tr(q>aud,  6  Dow.  p.  60;  (h)  WiUi$  v.  Fineux,  Preo.  Ch.  108;  and 
Sugd.  Law  of  Prop.  147-8,  577.  see  PuUand  v.  Burrowiy  5  Bro.  P.  C.  263,  to 

(d)  6  Dow.  83,  85,  Lord  Eldon ;  and  see  same  effect 

Johtuon  V.  Ltgard,  wpra,  pp.  291-2.  (i)  Peachy  v.   Dvke  of  Somemi^  Pr.  (X 
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The  statute  3  &  4  Will.  IV.  c.  74,  §  21,  regulates  the  effect  of  a  dis- 
position  by  way  of  mortgage  by  a  tenant  in  tail  (a) ;  before  that  act,  if 
the  tenant  in  tail  had  made  a  mortgage,  and  a  bill  was  filed  to  compel 
him  to  suffer  a  recovery,  the  course  was  to  direct  a  good  title  to  be  made 
by  the  mortgagor  to  the  mortgagee,  and  the  principal  and  interest  to  be 
paid  within  six  months,  or  the  mortgagor  to  stand  foreclosed  (A). 

Where  a  person  affects  to  make  a  mortgage,  but  the  deed  is  defective 
for  want  of  enrolment  or  the  like,  though  by  the  Uiches  of  the  mortgagee, 
as  the  instrument  is  at  least  evidence  of  an  agreement  to  convey,  the 
conscience  is  bound  to  make  further  assurance,  and  it  will  be  enforced 
in  equity  (c).  If  a  man  mortgages  by  defective  conveyance,  and  after- 
wards mortgages  to  a  person  who  lends  his  money  upon  the  security  of 
the  land  by  an  assurance  that  is  effectual,  without  notice,  the  second 
shall  prevail  because  he  has  the  legal  title.  But  a  distinction  has  been 
taken  as  to  bond  or  other  creditors  who  did  not  originally  lend  their  mo- 
ney on  the  security  of  the  land,  but  who,  without  notice,  after  the  death 
of  the  mortgagor,  have  obtained  judgments  against  the  heir;  Lord 
Nottingham  held  that  the  defect  in  the  original  mortgage  ought  to  be 
SQppIied  against  such  judgment  creditors,  they  being  in  the  nature  of 
volunteers  (so  far  as  regards  their  lien  on  the  land)  '^claiming  r*cAm 
under  a  person  who  was  bound  to  make  the  security  good  {d)^  ^  ^ 
and  not  purchasers  (e).  If  the  subsequent  purchaser  or  mortgagee  have 
notice  of  the  prior  defective  conveyance,  he  will  be  bound  just  as  he 
would  if  he  had  notice  of  an  agreement  {/),  A  covenant  by  tenant  in 
tail  to  convey  is  binding  on  his  assignees  in  bankruptcy  (g). 

If  the  debt  be  paid  off,  in  equity  the  mortgage  is  extinguished,  and 
the  mortgagee  is  trustee  by  operation  of  law  for  the  mortgagor,  and  if  it 
be  established  by  sufficient  evidence  that  the  debt  was  freely  forgiven  or 
released,  even  by  parol  only,  the  same  result  will  follow  (A). 

572,  2  P.  W.  147 ;  Lady  Whetttone  v.  ScaiM'  trust  may  be  free,  but  an  incumbrance  is  not 

bwry^  ibid.  591,  2  P.  W.  146 ;  and  see  Osbom  like  a  sale,"  Lord  Nottingham,  Sur^A  v.  Fran- 

▼.  Lta,  9  Mod.  96.  cif,  3  Swaost  p.  537,  n. ;  and  see  Oxurick  v. 

(a)  As  to  the  effect  of  this  section,  see  Pbrnier,  5  Bac.  Abr.  p.  43,  where  Lord  Cow- 

Coote,  241 ;  et  y.  ibid.  242,  as  to  the  applica-  per  held  the  same  doctrine  as  to  judgment 

tion  of  the  38th  section.  creditors;  and  see  the  other  cases  cited  in 

(6)  Sutton  V.  SUme,  2  Atk.  p.  101 :  the  cove-  Whatworih  ▼.  Gaugai%  3  Hare,  420.     In  Jh»' 

oant  for  further  assurance  might  be  taken  raU  v.  Wadt,  Lord-Chancellor  Sugden   (Lla 

bold  of  as  a  plank,  Lord  Thurlow,  Tourk  v.  &  6.  temp.  Sugd.  262),  citing  Finch  v.  Wm- 

Hand,  2  Bro.  652;  as  to  the  effect  of  a  cove-  cheUea  (IP.  W.  277),  and  Bvrgh  v.  Francia 

oant  for  further  assurance,  as  against  assign-  (3  Swanst.  536,  note),  held,  that  where  there 

ces  of  tenant  in  tail,  and  others,  see  Pye  v.  is  a  defective  conveyance,  by  way  of  mort- 

DokMiz,  3  Bro.  p.  595 ;  S.  C.2  Dick.  p.  759,  gage,  the  estate  being  specifically  bound,  as  a 

nrroneously  reported ;  and  Ex  parte  WUU,  2  judgment  creditor  has  no  specific  lien,  it  must 

Cox,  233.  be  made  good  against  him :  what  (if  any) 

(r)  Lord  Eldon,  Mataer  ▼.    GHUtpiey  1 1  may  be  the  effect  in  this  respect  of  the  stat. 

Vet.  625;  Lord  Cowper,  Taylor  y.  Wheder,  1  Vict.  c.  110,  was  not  adverted  to  by  the 

I  Salk.  449 ;  1  Kq.  Abr.  122,  pi.  3.  Lord  Chancellor ;  and  see,  on  this  subject, 

(d)  Bacon's  Abr.  4  Eden,  p.  40;  Burgh  v.  Bothondy  v.  Fairfax,  1  P.  W.  340;  FothergUl 
Francis,  before  Lord  Keeper  Finch,  there  v.  KenSide,  2  Yem.  234,  and  Raithby's  note, 
»ted;  1  £q.  Ab.  p.  320.    Mr.  Coote  doubts  ibid.  751. 

nrhether  this  case  can  be  taken  as  establishing        (/)  Jtnningi  v.  Mxtre,  2   Yem.   p.  609 

he  general  doctrine,  On  Mortgages,  254,  n. ;  (stated  to  have  been  aflirmed  in  the  House  of 

he  governing  principle  is,  that  the  person  Lords),  founded  on  Taylor  y.  Wheeler^  2  Yem. 

who  did  not  lend  his  money  with  reference  564. 

o  the  land,  has  not  equal  equity  with  one        (g)  Edward$  v.  Jpplebtt,  2  Bro.  653,  n. ; 

who  did,  as  to  which  v.  infra.  Pye  v.  Daubuz,  3  Bro.  595. 

(e)  *<A  puxchaser  without  notice  of  the        (A)  J^icAorcb  y.  i9ym«,  Bamardist.  90,  92, 93. 
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ADDITIONAL  NOTE. 

StabtUa  rdoHng  to  Usury, 

Bj  the  statata  3  &  4  Will.  lY.  c.  98,  |  7>  bilk  of  ezehaage,  haying  not  man 
than  three  months  to  run,  were  exempted  from  the  operation  of  the  Statote  of 
Usury,  12  Anne,  stat.  2,  c.  16 ;  and  by  the  stat.  1  Vict  c.  80,  no  bill  of  exchange 
or  promissory  note  made  payable  at  or  within  12  months  after  the  date,  or  not 
haring  more  than  12  months  to  run,  shall  be  Toid  by  reason  of  any  interest  taken 
thereon,  or  secured  thereby,  or  any  agreement  to  pay,  or  reeeiye  or  allow  interest 
on  discounting,  negotiating,  or  transferring  the  same.  By  the  stat.  58  Geo.  III.  e. 
93,  no  bill  or  note  given  for  usurious  consideration  shall  be  Toid  in  the  hands  of 
the  indorsee  for  value  without  notice.  Mr.  Sweet  has  collected  the  cases  at  law 
upon  these  statutes,  On  Mortgages,  pp.  394-^.  By  the  stat.  14  Geo.  III.  e.  79, 
interest  not  exceeding  6  per  cent,  may  be  charged  in  West  India  •eomittes  under 
certain  regulations ;  and  see  3  Geo.  I V .  c.  47. 

r*64n  *Section  n. —  Of  the  Mortgagor  and  Mortgagee^  genercJ  View  of 
L        J     their  Respective  Rights — JSTature  of  Equity  of  Redemption— 
Cf  Mortgagor  in  Possession  and  Mortgagee  in  Possession — Of  Tender 
of  the  Mortgage  Money — Of  an  Assignment  of  the  Mortgage. 

Nature  of  Equity  of  Redempiion. 

DisUncttons  between  Tru-si  Estate  and  Equity  of  Redemption. 

Equity  of  Redemption  of  Wife's  Lands  mortgaged  by  Husband  and  Wife, 

How  far  Mortgagee  is  a  Trustee  of  the  Mortgaged  Estate. 

Right  of  Redemption  may  be  devised,  granted,  dx.,  in  the  same  manner  as  might  ike 

Estate  if  not  under  Mortgage. 
Mortgagor  left  in  Possession  holds  only  at  the  WUl  of  the  Mortgagee. 

Emblements. 
Mortgagor,  in  general,  may  put  aU  his  Securities  in  force  concurrently. 
Receiver  appointed,  what  course  the  Mortgagee  should  adopt. 
Mortgagee  in  Possession — LiabUity  to  st^sequent  Mortgagees. 
Mortgagor  in  Possession— -  Waste. 
Mortgagee  in  PMsession — Leases — Waste. 
Right  to  add  Expenses  properly  incurred  to  the  Mortgage  Debt. 
To  whom  the  Redemption  Money  is  to  be  paid. 
Mortgagee  only  bound  to  accept  Payment  from  those  who  are  entUted  to  the  Equity  of 

Redemption, 
Where  the  Mortgagee  holds  two  Mortgages  from  the  same  Mortgagor. 
As  to  the  Notice  which  the  Mortgagee  may  require  prior  to  his  being  paid  off". 
Effect  of  Tender. 
Mortgagor,  or  those  who  represent  him,  must  pay  or  tender  all  Emenses  whidi  (k 

Mortgagee  has  properly  incurred  in  maintaining  the  Title  and  the  like. 
Who  is  to  pay  Commission  on  Remittances  where  the  Debt  is  contracted  out  of  Ail 

Country. 
Mortgagee  cannot  dispute  his  Mortgagor's  Title. 
Mortgagor  may  extinguish  his  Equity  of  Redemption. 
Mortgagee  may  purchase  the  Equity  of  Redemption, 
Mortgagee  not  bound  to  produce  the  Deeds  till  paid  off— but  must  produce  them  for  Af 

purposes  of  Sale,  if  such  Sale  has  been  made  with  his  Consent, 
Mortgage  by  Tenant  in  Common. 
Effect  of  Assignment  of  Mortgage, 
Devise  of  Mortgage, 

Assignment  of  Mortgage — Conversion  of  Interest  into  Principal. 
I\irchaser  of  Mortgage, 
Donatio  Mortis  Cau8&  of  a  Mortgage. 

AdditioncU  Notes. 

No.  L — Emblements — supra,  jp.  646. 

No.  n. — Notice  as  affecting  Priority,  et  r.  uafra,  Sect.  vUi, 


JYdture  of  the  Equity  of  Redemption,  *642 

*The  mortgage  being  constituted,  the  Court  of  Chancerj  holding 
that  the  time  for  redeeming  is  not  of  the  essence  of  the  contract,  per* 
mits  the  mortgagor,  or  those  claiming  under  him,  as  ^ill  be  more 
particularly  mentioned  hereafter,  or  other  persons  who  according  to 
the  contract  might  have  redeemed  within  the  time  limited  (a),  to 
redeem  or  get  back  the  estate  on  payment  to  the  mortgagee,  or  those 
claiming  under  him,  the  principal  money  and  interest  due,  together  with 
the  costs  and  charges  properly  incurred  by  them  in  relation  to  the 
mortgage ;  it  being  considered  that  the  mortgagee  or  his  representatives 
thereby  obtains  all  that  natural  justice  demands  (i).  A  mortgage,  said 
Lord  Northington,  is  an  assignment  on  condition ;  the  condition  being 
performed,  the  conveyance  is  void  cA  initio  ;  equity  dispenses  with  the 
time,  and  when  the  money  is  paid  the  conveyance  is  void  in  equity  and 
conscience  (c). 

This  equity  of  redemption  is  not  a  mere  right,  it  is  an  Estate  in  the 
land  (d) 

Sir  M.  Hale,  for  the  purpose  of  showing  that  where  an  estate  escheats 
at  law  by  the  death  of  the  mortgagee  without  heirs  the  mortgagor  may 
redeem,  took  a  distinction  between  a  tnist  estate  and  the  estate  which  a 
mortgagor  is  entitled  to  under  his  equity  of  redemption,  which  does  not 
appear  to  have  been  impugned  {e) ;  namely,  that,  as  regards  a  trust,  as 
it  is  created  by  contract  (an  expression  which  is  liable  to  some  obser- 
vation), those  only  are  bound  by  it  who  come  in  in  privity  of  estate  or 
vrith  notice,  as  a  tenant  in  dower  is  bound  by  it,  because  she  is  in  in 
lit  per  ;  but  not  a  tenant  by  the  curtesy,  who  is  in  in  Utitpost;  '^But  a 
!>ower  of  redemption  (f)  is  an  equitable  right  inherent  in  the  land,  and 
>inds  all  persons,  in  the  post  or  otherwise ;^^  because,  said  that  learned 
udge,  ^*  it  is  an  ancient  right,  which  the  party  is  entitled  to  in  equity ; 
ittd  although,"  said  the  learned  judge,  "  by  escheat  the  tenure  is  ex- 
inguished,  that  will  be  nothing  to  the  ^purpose,  because  the  r«g4q-| 
>arty  may  be  recompensed  by  the  court  for  that  {g) ;"  Lord  Not-  ^  J 
ingham  also  said,  ''  An  equity  of  redemption  charges  the  land,  not  a 
rust  (A) :"  however,  the  words  "  or  otherwise"  must  be  understood  with 
ome  limitation,  for,  if  a  person  should  be  so  imprudent  as  to  execute  an 

(a)  See  Skeffington  v.  Whitehttnty  3  Yo.  &        (c)  Lord  Northington,  Burgess  v.   WhsaU^ 

bll.  46.      If  an  administrator  mortgage  a  1  Eden,  256. 

irm  belonging  to  ihe  intestate,  his  executor,        (d)  Lord  Hardwicke,  Casbome  v.  Scarfty  1 

ot  the  administrator   dt  bonis  turn  of  the  in-  Atk.  605  (1  Eden,  R  225)  ;  et  t.  in/ni,  8.  C, 

ifitate,  is  the  person  to  redeem ;  SuiUr  v.  from  Iiord  Hardwicke's  MS. 
^wurd,  or  Vincent^  2  Freem.  p.  139;  Lord         (e)  The  Vice-chancellor  Wigram   lately 

rottingfaam,  MS.,  3  Yo.  &  Coll.  pp.  44,  47 :  cited  it  with  approbation,  Lord  Doume  v.  Mor^ 

Ir.    &iron    Aiderson    considered   that  the  ns,  3  Hare,  404-5;   and   see  1  Eden,   206; 

athority  of  this  case  was  unshaken ;   ibid.  Tucker  v.  Thurston,  17  Yes.  133-4. 
4, 46.  (/)  As  to  redemption,  v.  tn/ra.  Sect.  iil. 

(6)  RadcKffe  v.  Warrington,  12  Ves.  332,        (g)    PawleU  v.   MomeyGeneraly    Hardr. 

34 ;  Davy  v.  Barker,  2  Atk.  2.    The  same  465 ;  Treat,  of  Eq.  by  Fonbl.  ii.  259 ;  cited, 

rinciple,  as  we  shall  see,  applies  in  granting  Butler's  note,  Co.  Litt.  205, a.;  also  Com.  Dig. 

Mief  against  other  forfeitures  where  com  pen-  Mortgage,  4  A.  4;  and  3  Hare,  p.  404.     His- 

ition  can  be  given  in  money ;  and  see  Com.  torically,  a  trust  estate   is  clearly  the  most 

ig.  Mortgage,  4  A.   11;  and  supra,  vol.  i.  ancient  estate ;  indeed,  an  equity  of  redemp* 

.  599.  Lord  Redesdale  (on  Pleading,  p.  153,  tion,  as  Sir  M.  Hale  himself  has  observed,  is 

mith's  ed.)  founds  the  jurisdiction  to  grant  comparatively  modern;  v.  sup,  voL  L  603, 

)Iief  after  the  time  for  redemption  is  passed,  466 ;  el  v.  ifrfra,  p.  645,  n.  (c). 
1  the  ground  of  Accident;  et  v.  supra,  vol.  i.         (A)  1  Eden,  206 ;  3  Hare,  405. 
p.  599,  603. 
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absolute  couYeyance  intended  by  way  of  mortgage  with  a  defeasance  by 
a  separate  deed,  a  purchaser  for  valuable  consideration  from  the  donee 
in  possession,  without  notice  that  the  vendor  held  as  mortgagee,  would 
take  the  estate  discharged  of  the  equity  of  redemption  (a) :  and  on  the 
death  of  a  mortgagor  being  tenant  of  the  equity  of  redemption  in  fee 
simple,  the  equity  of  redemption  is  not  so  far  an  estate  as  that  it  will 
escheat  {b) ;  though,  where  an  estate  escheats  to  the  lord  for  want  of 
heirs  of  the  tenant,  the  lord  is  entitled  to  redeem  a  mortgagee  holding  a 
security  on  the  land  by  way  of  term  for  years  (c). 

A  trust  estate,  as  contrasted  with  an  equity  of  redemption,  is  in  other 
respects  materially  different  {d) ;  a  trust  estate  of  inheritance  is  legal 
assets  by  virtue  of  the  Statute  of  Frauds  (e) ;  though  the  trust  of  a  term 
is  not  {f) :  an  equity  of  redemption  of  a  fee*simple  estate  or  of  a  term 
is  equitable  assets,  and  as  it  is  now  settled  even  when  devised  to  exe- 
cutors for  payment  of  debts  {g):  but  a  judgment  creditor,  as  he  has  a 
right  to  redeem  (A),  is  entitled  to  be  paid  in  priority  (i)  out  of  an  equity 
of  redemption. 

As  regards  a  mortgage  of  the  wife's  estate,  the  rule  is  that  where  the 
husband  is  seised  of  the  legal  estate  jure  uxoris^  and  husband  and 
r*f>i41  *^^^  P^^  ^^  ^  mortgage  of  the  estate,  reserving  the  equity  of 
^  -'  redemption  to  the  husband  and  his  heirs,  the  husband  has  the 
equity  of  redemption  as  he  before  had  the  legal  estate,  that  is,  jure 
tuoris  {k).  If  the  estate  he  before  had  jure  uxoris  was  equitable,  so  the 
equity  of  redemption  remains  equitable,  but  still  Jure  uxoris;  and  equity 
throws  this  protection  round  the  wife  that  the  deed  shall  operate  no 
further  than  its  particular  purpose,  unless  there  be  some  recital  of  b- 
tention  that  the  husband  shall  take  the  benefit  (/},  or  it  is  evident  that 
the  transaction  was  more  than  a  mere  mortgage  transaction,  or  where 
the  form  of  the  equity  of  redemption  has  nothing  to  do  with  the  limita- 
tion of  the  estate — where  the  limitation  of  the  estate  is  perfectly  dis- 
tinct (m). 

(a)  Lord  Talbot  discouraged  defeasancM        (Ji)  The  right  of  a  judgment  creditor  to  r^ 

by  a  separate  deed,  as  savoring   of  fraud,  deem,  though  he  may  not  have  issued  execo- 

probably  having  in  -view,  amongst  others,  a  tion,  is  recognized  in  ifUer  aL  Bamtt  t.  Bloie 

fraud  of  this  description ;  CottireU  v.  Purchaie,  (2  Ball  &  B.  357),  and  NeaU  v.  IhJte  rfMmi- 

Forrest  64.  borough  (3  My.  &  Cr.  p.  407),  except  in  the 

(6)  Burgm  v.  WhtaU^  tup.  toI.  i.  p.  504 ;  case  of  leaseholds,  which  are  not  afiected  bf 

and  3  Hare,  406.  the  judgment  until  execution ;  DmcXt  ▼.  Dam, 

(e)  Lord  Doume  v.  JUbrrii,  3  Hare,  394, 400.  Vice  Chancellor,  17  July,  1819, 1  Mad.  P.  and 

(a)  See  Tudur  v.  Thuntan,  where  it  was  P.  656 ;  and  see  Bamaoatt  v.   BammmBy  3 

held  that  an  equity  of  redemption  was  within  Ridgw.  P.  C.  p.  24;  and  T\uulaU  v.  JVofpa, 

the  exception  of  the  Annuity  Act,  17  Gea  III.  3  Sim.  298-9 ;  H  ▼.  infrit,  Sect.  iiL     As  to  the 

c.  26  (now  repealed  by  53  Geo.  III.  c.  141) ;  effect  of  stat.  1  Vict  c.  110,  see  .Bbms  t.  Da- 

17  Yes.  133;  and  Lord  Dowtu  v.  NarriM,  3  viton,  15  Sim.  120;  c£  v.  v^ra. 

Hare,  404-5.  (q  Shmpe  v.  Lord  Scarhorough,  4  Tea.  542 : 

(e)  29  Car.  II.  c.  3.  §  10.  1  ^^y  {95.                       ^^ 

(/)  King  ▼.  BaUtU,  2  Vern.  p.  248 ;  Wil-         /i.s  t   -«i  via       nu        n        d l. 

liamVon  Secutors.  1320-21 ;  Coote,  60,  61 ;  ^  W  ^S^  E»*>"'  2T?  *^'  ^"S^  T 

fi^v.&Aafcy.8E;st,p.485;of  the  doctrine  PeUant,  Hoi^  res|^udent,  6  Dow.  SOJuE 

of  executiTagainst  iist  estltes  at  law.  see    ^i;! ^T^ii^^^^^^^^ 

Jarm.  Mortgage,  by  Sweet,  p.  39.  J^^^y  Gi^ryJ^62       ^  ^"^  ^^^  ^ 

(g)  Plunkd  V.  Penmm,  2  Atk.  290;  Coote,    •"^'^wMtm  v.  Cr««,  1  Ves.  202. 

60;  Lytttr  v.  DoUand,  3  Bro.  480,  1  Ves,  J.         (0  Lord  Eldon,6  Dow.  20. 

431.    Mr.  Ram,  on  Assets,  ch.  xxvii.  p.  401,         (m)  Lord  Redesdale,  Jadcton  t.  hmta,  I 

d  teq^  has  carefully  collected  the  cases.  Bligh,  128-9 ;  Sir  K.  Sugdea  bas  stated  and 


How  far  Mortgagee  a  Trwtee,  644 

It  is  frequently  stated  that  the  mortgagee  is  a  Trustee  of  the  estate 
for  the  mortgagor  (a).  But  it  was  observed  by  Sir  Thomas  Plumer, 
that  it  is  only  in  a  secondary  point  of  view,  and  under  certain  circum- 
stances, and  for  a  particular  purpose,  that  the  character  of  trustee  con- 
stnictiyely  belongs  to  the  mortgagee ;  no  trust  is  expressed  in  the  con- 
tract, it  is  only  raised  by  implication  in  subordination  to  the  main  purpose 
of  it,  and  after  that  is  fully  satisfied ;  its  primary  character  is  not  fidu- 
ciary. It  is  a  contract  of  a  peculiar  nature,  by  which,  under  certain 
conditions,  the  mortgagee  becomes  the  purchaser  of  a  security  and 
pledge  to  hold  for  his  own  use  and  benefit ;  he  acquires  a  distinct  bene- 
ficial interest  in  the  estate :  he  has  always  a  qualified  and  limited  right  (6), 
and  may  eventually  acquire  an  absolute  and  permanent  one,  to  take 
possession,  and  be  is  entitled  to  enforce  his  right  by  an  adverse  suit  in 
inmtum  against  the  mortgagor ;  all  which  can  never  take  place  between 
trustee  and  cestui  que  trust;  they  have  always  an  identity  and  unity  of 
interest,  and  are  never  opposed  in  contest  with  each  other.  A  trustee 
is  not  allowed  to  deprive  his  cestui  que  trust  of  possession ;  but  a  court 
of  equity  never  interferes  to  prevent  the  mortgagee  from  assuming  pos- 
session,  for  it  is  in  conformity  with  his  contract,  which  would  be  directly 
violated  by  any  impediment  being  thrown  in  the  way  of  the  exercise  of 
this  right ;  this  presents  a  character  directly  ^opposite  to  that  of  r^cAK"] 
trustee.  It  is  in  this  opposite  character,  continued  the  learned  *-  ^ 
judge,  that  he  accounts  for  the  rents  when  in  possession,  and  when  he  is 
ix)t,  receives  the  interest  of  his  mortgage  debt.  He  doe&  not  at  any 
Jme  possess  like  a  trustee  a  title  to  the  legal  estate,  distinct  and  separate 
from  the  beneficial  and  equitable  title ;  whenever  he  is  entitled  at  all  to 
either,  he  is  fully  entitled  to  both,  and  to  the  legal  and  equitable  reme- 
lies  incident  to  both :  but  in  equity  his  title  is  confined  to  a  particular 
lurpose:  be  has  no  right  to  either,  nor  can  make  use  of  any  remedy 
>eionging  to  either,  further  than  as  may  be  necessary  to  secure  the  re- 
>ayment  of  the  money  due  to  him;  when  that  is  paid,  iiis  duty  is  to  re- 
x)nvey  the  estate  to  the  person  entitled  to  it,  it  never  remains  in  his 
lands  clothed  with  any  fiduciary  trust ;  he  is  not  entrusted  with  the  care 
f  it,  nor  under  any  obligation  to  hold  it  for  any  one  but  himself,  nor  is 
le  allowed  to  use  it  for  any  other  purpose.  The  estate  is  not  committed 
J  his  care,  nor  has  he  the  means  of  preventing  or  being  acquainted 
rith  the  changes  which  the  title  to  the  equity  of  redemption  may  under- 
[0,  either  by  the  act  of  the  mortgagor  without  his  privity,  or  by  opera- 
ion  of  law,  by  descent,  forfeiture,  or  otherwise,  and  consequently  by 
be  operation  of  the  analogy  of  the  Statute  of  Limitations  (c):  however, 
11  the  cases  treat  the  mortgagee,  as  soon  as  he  is  paid,  as  becoming  a 
lere  naked  trustee,  holding  the  legal  estate  for  the  benefit  of  the  mort- 
agor  (d). 

camined  this  case.  Law  of  Prop.  174-6 ;  et        (b)  And   see   ChohnondeUy  v.  CHntony  2 

st^a,  pp.  306-7;  et  v.  infra,  Sect.  iii.  Meriv.  339,  Sir  W.  Grant 
(a)  V.  int.  aliaf  Casbume  v.  IngKs,  2  Jac.  &        (c)  Sir  T.  Plumer,  Cholmondeley  v.  CKnton, 

T.  196,  Append.    In  the  case  of  a  mortgage  2  Jac.  &  W.  182,  ef  seg.    The  court,  as  has 

'  an  advowson,  a  mortgagee  in  possession  is  before  been  observed,  is  bound  by  the  Statute 

trustee  in  respect  of  the  presentations ;  see  of  Limitations  now  in  force. 
Eq.  Ab.  328,  pi.  2  ;  et  v.  w^a^  p.  629  j  rf         (d)  Ibid,  Qftarrel  v.  Beekford,  1  Mad.  p. 

iic/ra,  p.  656,  note  (d).  278 ;  et  v.  tupra,  p.  629,  as  to  a  mortgage  of 

an  Advowson ;  and  infra^  p.  657. 
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645  Mortgagee  may  put  in  Suit  all  his  Securities. 

This  right  of  redemption  being,  as  before  stated,  an  actual  Estate  in 
the  land,  may  be  devised,  granted,  and  entailed  in  the  same  manner  as 
might  hare  been  done  i^ith  the  estate  before  the  mortgage  was  made; 
the  entail  of  it  may  be  barred,  formerly  by  fine  and  recovery,  now  by 
disentailing  deed ;  so  there  may  be  a  possessio  fratris  and  tenancy  by 
the  curtesy  of  an  equity  of  redemption  (a);  and  by  the  late  act  as  to 
dower  it  is  subject  to  the  Dower  of  a  widow  who  has  married  since  the 
1st  of  January,  1834. 

Still  this  estate  exists,  generally  speaking,  in  the  view  of  the  Court 
r*f^df)l  *^^  Chancery  only,  the  legal  estate  continuing  in  the  mortgagee. 
1-  ^  Where  the  mortgagor  is  left  in  possession  of  the  mortgaged  pre- 
mises, he  only  holds  them  by  the  will  or  permission  of  the  mortgagee, 
who  may  by  ejectment,  and  without  notice,  recover  the  possession 
against  him,  or  against  his  tenant  under  a  tenancy  created  subsequently 
to  the  mortgage ;  and  he  is  not  even  entitled  to  reap  the  crop,  in  which 
respect  the  mortgagor  is  in  a  worse  condition  as  regards  his  possessioo 
than  a  tenant  at  will ;  though  of  course  the  mortgagee  in  the  final  account 
must  give  credit  for  such  emblements,  as  he  must  account  for  the  rents 
he  receives  and  for  an  occupation-rent  for  such  part  as  he  may  keep  in 
his  own  possession  (6). 

A^  a  general  rule,  as  has  already  been  observed,  the  court  will  not 
interfere  to  prevent  the  mortgagee  from  putting  all  his  securities  in  force, 
and  that  concurrently,  for  the  party  borrowing  must  abide  by  the  fair 
terms  of  his  contract  with  the  mortgagee  (c).  The  mortgagee  may  there- 
fore bring  an  action  on  a  collateral  bond  concurrently  with  filing  a  biU 
for  foreclosure ;  but,  said  Lord  Redesdale,  the  mortgagor  has  a  right  not 
to  be  obliged  to  pay  the  money  on  his  bond  if  he  is  in  danger  of  not 
getting  back  his  title  deeds;  the  mortgagee  can  have  nothing  but  on 
condition  of  reconveying  and  giving  up  the  title  deeds  which  he  haa 
received:  where  therefore  the  mortgagee  had  deposited  the  title  deeds 
with  an  attorney,  who  claimed  a  lien  upon  them,  he  (the  mortgagee) 
was  restrained  from  proceeding  against  the  mortgagor  on  his  collateral 
security  {d).     The  mortgagee  may  also  bring  ejectment  and  obtain  pos- 

(a)  Butler's  note,  Co.  Litt.  205,  n.  No.  96,  desire  to  become  acquainted  with  the  positioe 

§  3;  and  see  WUnwtt  y.  Pxke^  5  Hare,  infra,  of  a  mortgagor  in  possession  at  law,  will  do 

In  this  light  the  legislature  has  viewed  the  well  to  refer  to  Jarm.  on  Mortgages,  by  Sweei, 

diflerent  estates  of  mortgagor  and  mortgagee  352-5 ;  and  to  a  Treatise  in  the  Jurist  on  this 

in  the  statute  of  4  &  5  WilL&  M.  c.  16,  and  7  subject,  Ap.  22,  and  Ap.  29,  1843 ;  see  add. 

Anne,  c.  19 ;  and  see  Catbume  v.  IngHsj  before  note. 

Lord  Hardwicke,  from  his  own  MS,  2  Jac.&         (r)  See  Lodchart  v.  Hardy^  9  BeaT-. ;  is^ 

W.  195-6.    Lord  Hardwicke  there  held  that  p.  347,  add.  note;  SdiooU  ▼.  Sail^  1  Sch<x& 

an  equity  of  redemption  was  an  estate,  and  of  Lef.  p.  176 :  BoolA  ▼.  Boatk^  2  Atk.  p.  342. 

which  there  might  be  seisin,  equivalent  to  a  Purely  vexatious  conduct,  or  a  refusal  to  re* 

seisin  of  the  freehold  at  law ;  his  lordship,  ceive  the  mortgage  money,  interest,  and  ascs 

however,  added,  that  a  mere  trust  in  land  due,  may  be  visited,  in  respect  of  cost*,  wbeo 

was,  as  it  was  admitted,  always  to  be  con-  the  matter  comes  into  the  court  of  Chaocery; 

sidered  as  anal  ettate ;  ibid.  196.  see  (int.  aha)  Morley  v.  Bridgay  2  ColL  62S; 

(6)  Kteeh  y.  Hall,  Doug.  p.  21 ;  ITosi  ▼.  Smith  v.  Grtm,  1  Coll.  563-^ ;  Cliff  t.  W^dM- 

Oalhmore,  Doug.  p.  266 ;  Doe  dem.  Fithtr  ▼.  toorth,  2  Y.  &  Coll.  C.  C.  598 ;  et  v.  npra,  ppi 

Giles,  5  Bing.  p.  421 ;  Doe  r,  Maieey,  3  Man.  634-5,  and  infroy  p.  652. 
h  K.  p.  110;  Sir  W.  Grant,  ChohiondeUy  y.         (d)  Srhoole  v.  AiO,  1  Scho.  &  Lef.  176 ;  the 

Chntofk,  2   Meriv.  p.  339;  Butler's  note,  Co.  amount  due  for  principal,  interest,  and  ooao, 

Litt.  204,  b. ;  2  Fonbl.  p.  258  ;  and  see  addi-  was  ordered  to  be  paid  into  coart,  thete  m 

tional  note  to  this  section.    Those  who  may  remain  till  the  title-deeds  were  seemed  and  a 


Back  BerUs — Where  Receiver  has  been  appointed.  646 

session ;  but  the  old  doctrine  (a)  that  the  mortgagor  after  forfeiture  is 
bailiff  or  receiver  of  the  mortgagee  is  exploded ;  so  that  the  mortgagee 
who  suffers  the  mortgagor  to  remain  in  possession  is  not  entitled  to  caJl 
on  the  mortgagor  to  account  for  *the  rents  he  has  received  (6),  rutf-AT] 
though  the  mortgaged  property  may  have  become  an  insu£Bcient  ■'  -I 
security;  not  even,  as  it  seems,  for  rents  which  have  been  received  by 
the  mortgagor,  after  notice  to  the  tenants  to  pay  their  rents  to  the  mort- 
gagee; unless  the  mortgagor  has  dispossessed  the  mortgagee,  or  the 
mortgagor  has  by  collusion  obtained  the  rents  which  the  mortgagee 
would  otherwise  have  received  (c). 

It  was  held  by  Lord  Eldon,  that  the  mortgagee  of  a  term  for  raising 
portions  which  had  expired,  was  not  entitled  to  have  the  surplus  rents 
which  had  accrued  before  the  expiration  of  the  term,  and  which  were,  in 
the  hands  of  a  receiver,  applied  to  the  discharge  of  the  mortgage  debt, 
he  having  done  nothing  to  assert  his  title  to  such  rents ;  the  order  ap- 
pointing a  Receiver  is  for  the  benefit  of  incumbrances  only  so  far  as  it 
is  expressed  to  be  for  their  benefit,  and  only  so  far  as  they  choose  to 
avail  themselves  of  it ;  "I  apprehend,"  said  Lord  Eldon,  *' that  when 
the  court  interfered  to  receive  the  rents  beyond  what  was  required  for 
keeping  down  the  interest  on  incumbrances,  all  the  surplus  rent  after 
payment  of  interest  was  received  for  the  benefit  of  the  heir  (d) ;"  the 
mortgagee  whose  interests  were  not  provided  for  by  the  order  might 
have  come  in  to  be  examined  pro  interesse  suo  (e),  or  with  leave  of  the 
court  have  enforced  his  legal  title.  If  a  receiver  has  been  appointed  in 
a  suit  to  which  the  mortgagee  is  not  a  party,  the  mortgagor  will  not 
acquire  a  title  to  the  rents  by  giving  notice  to  the  receiver,  his  course  is 
to  move  to  discharge  the  receiver  (y*).  If  a  man  has  a  legal  mortgage, 
he  cannot  have  a  receiver  appointed,  he  may  take  possession ;  but  if  he 
have  only  a  mortgage  of  the  equity  of  redemption,  if  the  prior  mortgagee  is 
Dot  in  possession  he  may  have  a  receiver.  It  seems  indeed  to  have  been 
considered  by  Sir  W.  Grant,  that  where  it  appears  in  a  suit  to  admi- 
nister an  estate  that  the  property  *is  subject  to  a  mortgage,  a  re-  r^g^o-i 
ceiver  ought  not  to  be  appointed  in  the  absence  of  the  mortgagor,  *■  ^ 
though  the  object  may  be  to  prevent  trustees  who  have  acted  improperly 


!80onve]rQnce  ooold  be  had.    Of  the  course  Con  v.  by  Sweet,  359.    As  to  the  application 

0  be   pursued   on  redemption,  where   the  of  the  rule  above  stated,  in  particular  cases, 

leeds  have  been  lost  or  destroyed,  v.  infrOj  for  instance,  where  a  receiver  has  been  ap- 

Sect.  iv.  pointed  for  the  benefit  of  other  persons,  see 

fa)  Mo8$  V.  GdUunorti  Doug.  266.  Thonuu  v.  Brigstorike^  4  Russ.  64  ;    Salt  r. 

6)  TVribingtcm  y.  iuuxman,  LIo.  &  G.  temp.  Donegal,  Llo.  &  G.  temp.  Sugd.  pp.  96-7; 

>ngd.  43.  also  Earl  of  Clarendon  v.  Barhanit  1  Yo.  & 

(c)  Higgins  v.  York  Buildingt  Con^any,  2  Coll.  C.  C.  703,  704.  Under  a  bill  to  put  a 
Itk.  p.  107;  Mead  v.  Lord  Orrery^  3  Atk.  term  out  of  the  way,  tiiat  being  in  the  nature 
t44 ;  Elx  parte  Wilton^  2  Yes.  &  B.  p.  252 ;  of  an  equitable  ejectment,  past  rents,  from 
'iolman  v.  Dvke  of  81.  AlbanSy  3  Ves.  p.  25;  the  time  of  the  bill  filed,  may  be  obtained, 
ynamnond  v.  Duke  of  Si,  Albant,  5  Ves.  438 ;  ibid. ;  and  see  Codrington  v.  Johnstone^  I  Beav. 
"^odrmgton  v.  Johnstone^  1  Beav.  624 ;  Lord  524.  A  receiver,  on  his  appointment,  is  en- 
ylarendon  ▼.  Barham,  1  Yo.  &.  Coll.  C.  C.  titled  to  receive  all  the  rents  then  in  arrear ; 
04.  1  Beav.  524.    As  to  the  doctrine  at  law,  as 

(d)  Gretkyv.jidderleyt  1  Swanst.  573,  579.  regards  the  tenants^  see  Jarm.  Mortgage,  by 

e)  Ibid. ;  and  Hunt  v.  Priist,  2  Dick.  640.  Sweet,  pp.  358,  363 ;  and  Rogers  v.  Hum- 

f)  TwrkingtonY.  Kieoman, Llo. &  G. temp,  phreyt^  5  New.  &  Mann.;  4  Ad.  &  Ell.  313, 
ngd.  42 ;  and  the  other  cases  cited  in  Jarm.  the  last  case  there  cited. 
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648  Mortgagor  in  Poisettion — Mortgagee  in  Possesdon, 

in  the  trust  from  getting  the  rents  into  their  hands  (a) ;  but  Lord  Eldon 
stated  it  to  be  the  practice  on  motions  for  receiyers  not  to  look  to  mort- 
gagees further  than  to  take  care  that  they  are  not  prejudiced  (fr). 

Where  a  mortgagee  is  in  possession  without  notice  of  a  second  mort- 
gage  he  may  pay  the  rents  over  to  the  mortgagor,  and  the  second  mort- 
gagee, if  he  is  so  imprudent  as  not  to  give  that  notice,  as  he  cannot  have 
an  account  of  bygone  rents  from  the  mortgagor,  so  he  cannot  have  it 
from  the  other  mortgagee ;  but  after  -notice  of  the  second  incumbrance, 
however  obtained,  the  first  mortgagee  is  answerable  to  the  second  fiv 
what  he  has  received  or  might  have  received  (c). 

Whether  the  mortgagor  be  in  possession  or  not,  he  is  considered  until 
foreclosure  for  most  purposes,  excepting  where  the  interests  of  the  mort* 
gagee  may  be  affected,  as  substantially^  as  according  to  the  Roman  law 
he  was  actually  (d),  the  owner  of  the  estate  (e) :  however,  he  will  not  be 
permitted  to  do  any  acts  injurious  to,  or  which  may  diminish  the  value 
of  the  estate,  so  as  to  put  m  jeopardy  the  security  of  the  mortgagee;  if 
he  commit  or  attempt  to  commit  acts  of  waste,  he  will  be  restrained  from 
so  doing  by  injunction  {f),  A  mortgagor  in  possession  may  be  restrained 
from  cutting  down  timber  if  the  land  without  it  is  a  scanty  security,  but 
not,  as  it  is  now  settled,  if  it  is  sufficient  without  the  timber;  and  from 
cutting  down  underwood  contrary  to  the  usual  course  of  husbandry,  bat 
not  from  cutting  underwood  in  the  ordinary  course,  though  the  mort- 
gagor be  insolvent  {g), 

r'^6491  *^^  ^^  mortgagee  exercises  his  option  of  taking  possession, 
^  -I  which  of  course  he  may  do  at  pleasure  if  he  has  the  legal  estate, 
he  may  retain  possession  of  the  estate  until  he  is  paid  off  by  some 
person  entitled  (A) ;  though  whether  he  enter  or  not,  unless  barred  by 
lapse  of  time,  he  is  entitled,  until  actually  paid  off,  to  retain  the  cha- 
racter of  mortgagee  and  to  exercise  all  the  rights  which  are  incident  to 

(a)  Sir  W.  Gnnt,  JPHci  y.   WtfiuniM,  Six  Beav.  379;  it  was  at  one  time  contexKied  ihtt 

Geo.  G)op.  R.  31.  it  was  the  mortgagor's  own  fault  that  be  dki 

(6)  Norway  v.  Roux^  19  Yes.  p.  153;  see  not  enter  into  possession,  and  therefbfe  be 

the  cases  in  the  note  to  Btmty  v.  Snofff,  1  ought  not  to  be  permitted  to  interfere. 
Jac.  &  W.  650.    Mr.  Coventry,  in  his  note  to        (g)  Fwrraia  v.  Lomd^  3  Atk.  p.  723 ;  C» 

Powell  on  Mortgages,  207,  tt  seg.,  from  §  iii.  hornt  v.  t7<6onw,  1  Dick.  75 ;  Cox  v.  GoodfAm, 

to  $  viii.,  has  collected  the  cases  on  this  sub-  Oct.  1820,  8  Yes.  105,  n.  (a)  ;  HippeAif  t. 

jeet,  and  in  the  prior  and  subsequent  pages  Sptncer^  5  Mad.  p.  422 ;  Tiarkington  ▼.  iuv- 

there,  relating  to  the  doctrine  as  to  the  ap-  nan,  Llo.  &  G.  temp.  Sugd.45;  KmgT.  Smik, 

pointment  of  receivers  generally;  see  more  on  2  Hare,  242-3.    Sir  J.  Wigram,  Yice-Cfaan- 

this  subject,  infra^  Sect  iv.  cellor,  there  says,  *'  sufficient,"  means  "•  tlBi 

(c)  Bemey  v.  SeweU,  I  Jac.  &  W.  p.  650 ;  the  security  is  worth  so  much  more  than  ihs 
Archdeacon  v.  Bowa^  13  Price,  368 ;  and  see  money  advanced."  In  Robmnn  t.  Uttam  (3 
Parker  v.  Calcraft^  6  Mad.  11 ;  Bentham  v.  Atk.  p.  210),  Lord  Hardwicke  puts  it  upon 
Haincourtf  Prec.  Ch.  30 ;  Coppring  v.  Cooke,  this  ground,  "  because  the  whtdt  estate  is  a 
1  Yem.  p.  270;  Maddocks  v.  HVen,  2  Ch.  R.  security;-'  and  in  Hangtton  v.  Hodget.  tiii 
209;  Powell  on  Mortgages,  by  Coventry,  951.  tupro,  Lord  Eldon  said,  ^'As  regards  a  bank- 

(d)  Y.  tup.  vol.  L  p.  599.  rupt  mortgagor,  there  is  a  good  deal  in  this, 
le)  A   mortgagor  in    possession  has  the    that  you  have  a  right  to  have  the  estate  in 

right  of  voting  under  2  &  3  Will.  lY.  c.  45,  the  plight  in  which  it  was  at  the  date  of  the 

§  23 ;  a  mortgagee  who   has   been  in  pos-  bankruptcy,  and  to  prove  tlie   rest  of  ^e 

session  for  seven  years  has  then  a  right  to  debt ;"  and  see  Htanphreys  v.  J3arrtiDn,  1  Jac 

vote ;  ibid.  &  W.  581 ;  Han^ton  v.  Hodget^  8  Yes.  105. 

(/)  Diet.  Robinion  v.  LUton,  3  Atk.  210 ;  (A)  Y.  int.  aJ.  Davy  v.  Baker,  2  Atk.  p.  t, 

Utbome  v.  Usbome,  1   Dick.  75,  and  other  and  James  v.  Biou,  3  Swanst.  p.  237  j  w/ra, 

cases  cited  in  the  note;  Goodman  v.  Kine,  8  p.  651. 
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it  (a).  The  mortgagee  in  possession  may  grant  leases  of  the  premises, 
but  such  leases  are  subject  to  the  mortgagor's  right  of  redemption,  and 
he  may  avoid  any  leases  which  may  have  been  made  by  the  mortgagee 
subsequently  to  his  mortgage,  and  may  eject  the  tenant  without  notice  (ft). 
A  mortgagee  in  fee  in  possession  may  at  law  commit  waste,  but  in 
equity  he  will  be  restrained  from  cutting  timber  unless  his  security  be 
deficient  (c). 

It  has  been  considered  that  where  a  person  obtains  a  judgment  in 
ejectment,  he  shall  be  treated  as  being  in  actual  possession  {d) :  and 
though  the  general  rule  is  that  the  court  will  not  compel  the  mortgagee 
to  take  possession  (e),  yet  where  a  prior  mortgagee  had  obtained  leases 
of  the  mortgaged  premises  after  a  subsequent  mortgage  had  been  granted, 
and  had  entered  into  possession  as  he  alleged  as  lessee ;  it  was  held  at 
the  instance  of  the  second  mortgagee,  who  was  also  owner  of  the  equity 
of  redemption,  that  the  first  mortgagee  must  be  held  to  be  a  mortgagee 
in  possession  {/), 

The  mortgagee  in  possession  has  a  right  to  add  to  the  principal  of 
his  mortgage  debt  any  sums  of  money  he  may  be  compelled  to  pay  for 
arrears  of  rent,  or  for  rebuilding  the  premises  or  putting  them  in  repair, 
especially  when  this  is  necessary  to  prevent  a  forfeiture  (g);  but  it 
seems  he  ought  first  to  apprise  the  mortgagee  as  to  what  he  is  about  to 
do  (A) :  but  he  cannot  by  contract  or  otherwise  entitle  himself  to  make 
any  charge  for  management  (t) ;  even  though  the  circumstances  r«g5Q-i 
*of  the  estate  would  have  warranted  the  appointment  of  a  receiver,  ^  J 
and  charging  his  poundage  to  the  mortgagor,  that  will  not  justify  the 
mortgagee  in  taking  it  (A:). 

If  the  mortgagee  in  possession  opens  quarries  or  mines  he  does  it  at 
his  own  hazard  (/).  If  the  mortgage  be  of  mines  opened,  the  mortgagee 
is  bound  at  the  utmost  to  make  such  expenditure  as  a  prudent  owner 
would  do,  he  cannot  be  removed  from  possession  for  refusing  to  do  more ; 
if  he  can  be  removed  for  mismanagement,  it  must  be  on  a  special  and 
very  clear  case  being  made  out  against  him(m):  it  seems  that  he  is 
liable  to  the  mortgagor  if,  by  his  gross  negligence,  the  estate  becomes 
deteriorated  whilst  in  his  possession  (n). 

(a)  See  Gntgeon  v.  Gtrrard,  4  Y.  &  CoU.  mill,  1  Ball  &  B.  p.  377 ;   Lcmgstaffe  v.  Fm- 

p.  128;  aa  to  Time,  V.  in/ra,  Sect  vi.  wick,  10  Ves.  p.  405;    there   Sir   W.   Grant 

(6)  2  Fonbl.  p.  258;  Jarm.  Mortgage,  by  opened  an  account  on  this  ground,  after  a 

Sweet,  355.  considerable   lapse   of  time,  the  mortgagee 

(r)  Withrington  v.  Banks,  Sel.  Ca.  Ch.  31.  being  the  attorney  of  the  mortgagor ;  Carew 

(d)  Duke  of  Buckingham  v.  Oayer,  1  Vem.  y.  JoknaUmy  2  Scho.  &  Lef.  301 ;  e^  v.  wpra, 
258;  but  there  were  special  circumstances  in  pp.  299,304. 

the  case.  (k)  Ibid.   As  to  the  proper  order  to  be  made 

(e)  Pewrhyn  ▼.  Hughes,  5  Yes.  p.  106 ;  of  when  a  trust  term  has  been  created,  and,  un- 
the  mode  of  taking  the  account  against  a  der  an  authority  for  that  purpose,  the  trustees 
mortgagee  in  possession,  y.  infra,  have  entered  and  appointed  a  receiver,  and 

(/)   Gregg  V.  Arrott,  1  Llo.  &  6.  246.  the  mortgagor  has  then  paid  up  the  arrears, 

(g)  fiordy  V.  iZfcon,  4  Yes.  466,  480,482;  and    seeks  to   discharge   the    receiver,   see 

QiMure/  ▼.  Beckford,  1  Mad.  281-2 ;  v.  evp.  p.  Jenkins  v.  MUford,  1  Jac.  &  W.  629  ;  and  see 

304  ;  et  t.  infra,  p.  653 ;  and  Sects,  iz  and  x.  MUn  v.  Lord  BUssington,  2  Molloy,  492. 

(A)  Lord  Trindeston  v.  HamUly  1  BaU  &  B.        (I)  Hughes  v.  WilHams,  12  Yes.  496 ;  et  v. 

3S5.  Thorneycro/t  v.  Crockett,  infra,  sect  x. 

(t)  Ldth  y.  hwu,  and   Chambers  y.  Gold'        (m)  Rowe  v.  Wood.  2  Jac.  &  W.  556. 
win,  ssq>ra ;  and  see  Lord  Tnsrdeston  y.  Ha-        (n)   Wragg  v.  Denham,  2  Yo.  &  CoLL  122 ; 
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A  mortgagee  of  renewable  leaseholds  is  not  bound  to  renew  unless  it 
be  part  of  his  contract  that  he  should  do  so ;  but  he  may  renew  at  his 
own  expense  and  reimburse  himself  by  adding  what  he  pays  to  the 
principal  of  the  mortgage  debt ;  the  renewed  lease  becomes  part  of  the 
pledge  (a) :  if  a  renewable  lease  be  assigned  by  way  of  mortgage,  an 
agreement  between  the  landlord  and  the  mortgagee,  without  the  concur- 
rence of  the  mortgagor,  will  not  bind  the  mortgagor  (5). 

As  to  the  Payment  of  the  Redemption  money  :  when  upon  a  mortgage 
the  money  is  made  payable  to  the  heir  or  executor  in  such  case,  on  the 
day  appointed  for  payment,  the  mortgagor  has  the  election  to  pay  to 
which  he  pleases  (c) :  but  if  in  the  mortgage  neither  heir  nor  executor 
be  mentioned,  then  after  the  death  of  the  mortgagee  the  law  determines 
that  the  mortgage  money  is  to  be  paid  to  the  executor  (d).  It  has  long 
been  settled  in  equity,  by  analogy  to  this  rule  of  the  common  law  in 
cases  of  payment  before  forfeiture  («),  that  the  mortgage  money  after 
forfeiture  is  to  be  paid,  not  to  the  heir  but  to  the  personal  representatire ; 
r*65l1  ^^^  ^^^^  holds  though  the  mortgage  be  in  fee,  *and  though  the 
■>  -I  mortgagee  may  have  been  in  possession,  and  that  possession  may 
have  been  continued  to  his  heirs  {/) :  and  the  rule  prevails,  though  the 
condition  be  for  payment  to  the  mortgagee,  his  heirs  or  his  executors ; 
and  though  there  be  no  want  of  assets ;  and  though  there  be  no  bond 
given  or  covenant  entered  into  by  the  mortgagor  for  the  payment  of  the 
money ;  and  whether  the  mortgage  be  forfeited  or  not  at  the  death  of  the 
mortgagee ;  for  the  Court  of  Chancery  considers  a  mortgage  as  part  of 
the  morgagee's  personalty  ;  the  money  came  from  that  source,  and  is  to 
be  returned  to  it  (g) :  and  if  the  mortgagor  shall  have  exercised  his 
option,  whilst  he  had  it,  to  pay  to  the  heir,  the  heir  is  trustee  of  the  money 
for  the  personal  representatives  {h) :  for  this  reason  a  mortgage  of  an  in- 
heritance to  a  citizen  of  London  is  held  to  be  part  of  his  personal  estate, 
and  to  be  distributed  according  to  the  custom  (t). 

The  mortgagee,  or  those  who  represent  him  in  interest,  are  not  bound 
to  accept  the  money,  except  from  the  party  who  is  entitled  to,  or  who 
claims  under  the  party  entitled  to  the  equity  of  redemption,  as  to  which 
more  will  be  said  in  treating  of  redemption ;  against  all  other  persons 
the  estate  is  the  property  of  the  mortgagee  (Ar).  If  the  mortgagee  holds 
two  estates  in  mortgage  from  one  mortgagor,  though  by  different 
mortgages,  he  has  a  right  to  insist  that  all  that  is  due  to  him  shall  be 

but  see  the  note  oq  tliis  case,  4  Yo.&  Coll.  (/)  Nay  v.  Ellii,  2  Ch.  Ck.-221 ;  Tabor  t, 

570.  Grove,  2  Vern.  367 ;  5.  C.  2  Freetn.  227 : 

(a)  Laeon  v.  Mertins^  3  Atk.  1,4;  WooUey  Thnmborough  v.  Baker,  eupra  ;  a  leading  case 

▼.  Drage,2  Anst.  501.  and  well  reported,  decided  by  Lord  Nottiog- 

(6)    QRtilly  V.  Feathertkme,  4  BlL  N.  S.,  ham,  see  2  Fonbl.  280. 

p.  IGl.  (g)  Ibid.;  and  see Butler*s note, Nol  106,10 

(c)  Co.  Litt.  200,  a. ;  Rifrhtton  v.  Overton,  Co.  Litt,  208  a,  205  a,  J  3  ;  2  Foobl.   2S3-A 

Freem.  p.  20;  Canning  y.  Hicks,  1  Yern.  412;  and  the  cases  there  cited;  and  see  1  Inst  p. 

5.  C.  2  Ch.  Ca.  187 ;  and  see  1  Ch.  R.  283 ;  2U0  b,  mpra  ;  and  the  case  cited  ia  next  note. 

2  Ch.  R.  220.  (A)  Kendall  v.  MirfeUd,  Barnadist  50. 


((/)  ^non.  2  Freem.  12 ;  Rightsan  v.  Over'  (t)  Lord  Nottingham's   judgment, 

ton,  ibid.  p.  20 ;  1  Inst.  209,  b.  borough  v.  Baker,  ubi  stqtra  /  and  1  Ch.  Ca.  p. 

(e)    Lord    Nottingham,     Tkornborough  v.  285. 

Baker,  2  Freem.  p.  142;  3  Svvanst.  Append  (k)  Lord  Eldon,  Jamea  v.  Biou,  3  SwansL 

628 ;  and  Tabor  v.  Tabor,  ibid.  636.  p.  237 ;  v.  infra,  p.  635,  n.  (  /  ). 
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paid  (a) ;  but  where  the  mortgagee  takes  proceedings  to  foreclose  this 
doctrine  does  not  apply ;  if  such  a  bill  be  filed  against  the  mortgagor  to 
foreclose  both  mortgages,  he  may  redeem  the  one,  and  allow  himself  to 
be  foreclosed  as  to  the  other:  so,  in  bankruptcy,  the  surplus  arising  from 
the  sale  of  one  estate  will  not  be  applied  to  mak^  good  the  deficiency  in 
the  proceeds  of  the  other(&);  but  this  will  be  more  particularly  adverted 
to  in  the  section  on  Tacking. 

In  the  case  of  Browne  v.  Lockhart  (1840),  the  Vice-Chancellor  of 
England  incidentally  said,  "I  admit  that  it  is  the  usual  practice  for 
*a  mortgagor  when  he  intends  paying  off  the  mortgage  to  give  ^^^gg, 
a  proper  notice  of  his  intention  so  to  do ;  but  I  apprehend  that  ^         -' 
there  is  no  law  of  this  or  any  other  court  which  requires  that  to  be  done: 
it  rests  entirely  on  custom,  and  the  custom  is  founded  on  this,  namely, 
that  it  is  but  fair  that  the  party  who  has  lent  his  money  upon  the  security, 
should  have  a  reasonable  opportunity  before  the  transaction  is  put  an 
end  to  of  finding  some  other  security  on  which  he  may  lay  out  his  mo- 
ney" (c).     But  this  custom,  as  affecting  the  mortgagee's  claim  for  in- 
terest, has  the  force  of  law ;  for  it  is  a  well-established  rule  that  a  mort- 
gagee whose  money  is  not  paid  at  the  day  appointed  by  the  proviso  is 
entitled  to  six  months'  notice  previously  to  its  being  paid,  unless  it  be 
paid  in  pursuance  of  a  demand  made  by  the  mortgagee  (d),  or  there  has 
been  an  agreement  entered  into  that  it  should  be  paid  on  a  particular 
day(e):  if  the  money  be  not  tendered  on  the  day  of  the  expiration  of 
the  notice,  the  mortgagee  is  entitled  to  another  six  months'  notice  (y*); 
so  that  a  tender  before  the  end  of  the  six  months  in  either  case  will  not 
stop  the  running  on  of  interest  during  such  six  months.     If  the  mort- 
gagee refuse  to  receive  his  money  after  due  notice,  interest  will  cease  to 
run  from  the  time  of  the  tender  {g\  that  is,  if  the  mortgagor  keep  the 
money  continually  ready  and  make  no  profit  by  it  (A) ;    whether  the 
mortgagee  can  properly  accept  present  payment  of  interest  in  lieu  of 
notice  is  doubtful  as  respects  the  usury  laws.     When  the  mortgage  mo- 
ney really  due  is  actually  and  properly  tendered  by  a  person  having  a 
right  to  make  the  tender,  the  mortgagee  must  accept  it:  if  there  be  a 
refusal  to  receive  the  money  due  on  the  mortgage  upon  the  terms  the 
debtor  has  a  right  to  enforce,  and  he  is  prevented  from  paying  the  mo- 
ney, he  having  the  money  and  tendering  it,  by  the  act  of  the  mortgagee, 
interest  from  that  day  will  cease;  and,  in  the  event  of  a  suit  being  in« 

(a)   Tiiley  v.  Daci*,  2  Eq.  Abr.  604,  pi.  35,  (c)  10  Sim.  424. 

and  the  margin ;  and  see  Bugden  v.  BignoUy  {d)  Sharpnett  v.  Blake^  2  Eq.  Ab.  p.  603, 

2  Yo.  &  Coll.  C.  C.  p.  383.     This  cafe,  and  pi.  34;  bank  notes  are  now  a  legal  tender. 

Bame$  v.  Ractter,  1   Y.  &  Coll.  C.  C.  p.  401,  (e)  Jiualin  v.  ExeaUort  of  DodweU,  1  Eq. 

tbough  not  directly  in  point  on  this  question,  Ab.  318,  pU  9;  Jarm.   Mortgage,  by  Sweet, 

are  important  cases  as  to  how  the  rights  of  379,  382. 

subsequent  mortgagees,   who    claim    under  (/)  Z/tz  v.  Ltng^  2  Powell  on  Mortgages, 

mortgages  of  distinct  portions  of  the  same  5tb  ed.   934  j   Jarm.    Mortgage,  by   Sweet, 

property,  are  to  be  adjusted.  379. 

(6)  £x  parte  Bignold,  2  Deac.  06  ;  and  see  (jg)  LuUon  v.  Rodd,  2  Ch.  Ca.  206 ;  Mat^ 

Ex  parte  Hartley^  I  Deac.  p.  288  ;  Jarman,  mng  y.  Burges^  1  Ch.  Ca.  29 ;  c£  v.  MiddUton 

Mortgage,  by  Sweet,  pp.  377,  438;  and  see  y.Eliotj  15  Sim.  534.    See  Meade  v.  Earl  of 

tbe  other  exceptions  in  the  same  page.    This  Bandon^  2  Dow.  p.  268,  as  to  tender  by  an 

is  an  instance  of  tiie  interests  of  the  parties  agent. 

being  affected  by  their  situation  on  tlie  record,  (A)   Gytet  v.  Hall,  2  P.  W.  378 ;  LuUon  v. 

or  the  condition  in  which  they  may  stand  at  Rodd^  2  Ch.  Ca.  206. 
the  time;  but  v.  tup.  p.  477,  n., el  infra^  sect.  iiL 
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fltittttedy  the  mortgagor,  in  the  absence  of  all  blame  on  his  part,  viD 
receive  his  costs,  or  at  least  the  mortgagee  vrill  not  be  entitled  to  his 
costs  (a) ;  the  circumstances  will  determine  in  each  case  which  of  the 
courses  ought  to  be  adopted  (ft).  The  first  mortgagee  is  bound  to  accept 
r'BBH  P^y^^"^  ^^  *^^^  principal,  interest,  and  costs,  when  tendered  by 
I-  -la  second  mortgagee,  and  thereupon  to  conyey  to  him  the  estate, 
whether  the  tender  be  made  with  or  without  the  priyity  of  the  mortga- 
gor (c) ;  and,  generally  speaking,  he  is  justified  in  accepting  payment 
and  transferring  the  legal  estate,  to  any  person  who  tenders  the  princi- 
pal, interest,  and  costs  due  to  him,  that  person  being  interested  in  the 
equity  of  redemption  (d). 

The  mortgagor,  and  those  who  represent  him  in  interest,  besides  prin- 
cipal and  interest  and  costs  (e),  must  also  pay,  or  to  stop  the  running  of 
interest  tender,  the  expenses  which  the  mortgagee  has  properly  incurred 
in  his  character  of  mortgagee,  and,  as  before  observed,  the  sums  he 
may  have  properly  laid  out  in  respect  of  the  estate,  for  instance,  in  main- 
taining the  title  to  the  estate  (y*),  in  renewing  renewable  leaseholds  {g)^ 
and  sums  laid  out  in  necessary  repairs  and  lasting  improvements  (A), 
with  interest  from  the  time  the  sums  were  advanced  (t):  but  this  sulked 
will  be  again  considered  in  treating  of  the  mode  in  which  the  account 
is  to  be  taken.  Where  a  mortgage  carries  five  per  cent,  interest,  if  the 
mortgagee  chooses,  together  with  bond  creditors,  to  file  a  bill  fcnr  a  sale  of 
the  estate,  only  four  per  cent,  interest  will  be  allowed  from  the  oanfirm- 
mation  of  the  report  (ft).  The  mortgagee  cannot  be  compelled  to  re- 
convey  until  the  money  is  in  his  pocket,  payment  into  court  is  not 
sufficient  (/) ;  nor  then,  till  he  has  had  an  opportunity  of  perusing  the 
draft  of  the  deed,  at  least  if  there  are  any  covenants  on  his  part  in  the 
deed  (m). 

If  money  be  lent  in  London  on  mortgage,  the  mortgagor  may  give 
notice  for  payment  of  the  same  in  London,  though  the  mortgagee  live  at 
Oxford ;  but  the  mortgagor  must  be  ready  to  pay  at  the  time,  and  he 
must  from  that  time  keep  his  money  ready,  in  order  to  prevent  interest 
running  on  (n). 

Where  a  debt  is  contracted  in  Jamaica,  and  is  theref<M^  prima  Jade 
to  be  paid  there,  it  is  obviously  reasonable,  said  Lord  Eldon,  if  the 
creditor  lives  in  London,  and  his  agent  makes  a  demand  upon  the  debtor 
where  he  resides,  and  he  there  pays  the  whole,  that  it  shall  be  taken  that 
he  has  paid  the  creditor,  and  in  such  case  the  expense  of  the  transmissioB 
of 4he  debt  is  between  the  creditor  and  his  agent ;  but  upon  a  security 
r*6541  ™^^^  payable  in  London,  in  point  of  law,  the  creditor  *is  to  receive 
*-        -I  in  London  so  much  money  without  any  deduction ;  and  there  is 

(a)  See  Sects,  iii.  and  iv.  and  ix.  in/ra.  (A)    Hardy  v.  Ruva^  4  Yes^  480 ;  Godfrey 

(6)  Chff  V,  Wadtworth,  vii.  Jur.  1009;  2  t.  IVatmrn,  3  Atk.  518. 

Y.  &  Colh  C.  C.  604-5:  there  one  of  three  (t)    Godfrey  v.  Walmm^n^pra,  ^nd  the  cases 

joint  mortgagees  had  to  pay  costs;  another  cited  n^a^  p.  304,  649;  and  Coote,  p.  472. 

was  refused  his  cosis ;  the  third  had  his  oostsj  ^k)  Harris  v.  Harrii,  3  Atk.  722. 

and  see  «.&ert,  y.  mffiam.  4  Hare  129.  ^^   Pc^MwaiU  v.  BiytU,  on  appoO,  3 

(c^    Smah  V.  Grwn,  1  Coll.  555,  563.  « V  g^^                            '     '            rr^— t 

Id)  V.  t«i/ra,  Section  vii.  on  Tacking.  ,  \    „Z..  ..         «,...*.-. 

(e)  See  Dunstan  v.  Pattertim,  2  PhiU.  344.  («)   WiUiktrt  v.  Smth,  3  Atk.  90. 

(/)  Godfrey  v.  Wataon,  3  Atk.  518.  (n)  Gyles  T.  HaU,  2  P.  Wms.  p.  378;  and 

(g)  Loam  V.  Mertins^  nti  tup, ;  ManUnt  T.  see  Bithop  y.  CAtrcA,  2  Yes.  372. 

BcJt,  2  Yera.  84;  see  2  Eq.  Ab.602. 
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no  difference  between  West  India  and  Irish  remittances:  "I  cannot 
bring  myself  to  doubt,"  added  his  lordship,  '<  that  where  a  man  agrees 
to  pay  J£100  in  London,  upon  the  1st  of  January,  he  ought  to  have  that 
sum  there  at  that  day;  if  he  fails  in  that  contract,  wherever  the  creditor 
sues  him,  the  law  of  that  country  ought  to  give  him  just  as  much  as  he 
would  have  had  if  the  contract  had  been  performed"  (a). 

When  the  mortgagor,  or  those  claiming  under  him,  come  to  pay  off 
the  mortgage,  the  mortgagee  cannot  dispute  the  title  of  the  mortgagor; 
the  mortgagor  is  entitled  to  have  back  that  which  he  gave  in  pledge,  and 
the  pledgee  has  no  right  to  take  upon  himself  to  set  up  any  title  in 
another;  for  if  such  title  be  just,  yet  the  mortgagee  will  not  be  trustee 
for  the  person  entitled,  nor  will  he  be  in  any  way  liable  to  him,  if  he 
accounts  to  the  mortgagor  who  is  his  principal  (5). 

A  mortgagor  may  by  a  subsequent  deliberate  act  extinguish  his  equity 
of  redemption.  A  person  surrendered  a  copyhold  estate  by  way  of  mort- 
gage, the  reconveyance  to  be  to  such  uses  as  he  should  appoint,  or  to  him- 
self in  fee ;  and  then,  by  a  subsequent  surrender,  the  mortgagor  settled  the 
estate  on  himself  for  life;  remainder  to  his  wife  (the  mortgagee's  sister) 
for  life,  remainder  to  the  mortgagee  in  fee,  subject  to  the  trusts  of  the 
former  conveyance :  the  mortgagor  enjoyed  the  premises  for  many  years 
without  paying  any  interest,  and  then  his  wife ;  on  her  death,  the  mort- 
gagee entered  and  held  for  several  years :  Lord  Thurlow,  even  against 
strong  evidence  of  admissions  on  the  part  of  the  mortgagee,  which  had 
induced  Lord  Kenyon  to  hold  that  it  was  a  continuing  mortgage,  held, 
that  the  mortgagee  had  an  absolute  title  to  the  estate  under  the  second 
surrender  (<?). 

A  mortgagee  may  purchase  the  equity  of  redemption  of  the  mortgagor, 
but  the  court  views  such  transactions  with  considerable  jealousy,  and 
will  set  aside  a  sale  of  the  equity  of  redemption,  where,  by  the  influence 
afibrded  by  his  incumbrance,  the  mort^gee  has  purchased  for  less  than 
others  would  have  given,  especially  if  there  are  other  circumstances 
evidencing  misconduct  in  his  obtaining  the  purchase  {d), 

A  mortgagee  is  not  bound  to  produce  his  mortgage  deed,  or,  indeed, 
any  of  the  deeds  in  his  possession,  to  the  mortgagor,  or  any  person 
^claiming  under  him,  until  payment  of  the  principal  and  interest  ri^gf.p.-i 
due,  and  his  costs,  though  the  application  may  be  made  bond  fide  ^  -' 
only  with  a  view  to  ascertain  the  amount  secured,  the  rate  of  interest, 
and  other  particulars  with  a  view  to  paying  off  the  mortgage  (e) ;  but 

where  a  mortgagee,  who  is  a  party  to  a  suit,  consents  to  a  sale  of  the 

*■  — 

(a)  Ca$h  V.  Ktnniim,  11  Yes.  315-16 ;  the        (e)  Perry  v.  ManUm,  2  Bro.  399. 

ease  turned  upon  who  was  to  pay  the  com-        (</)    Lord   Redesdale,    Webb  v.  Borke^  2 

mission  on  remittances  to  pay  the  debts:  and  Scho.  &  Lef.  673. 

see  CodcereU  v.  Barber,  16  Ves.  p.  465 ;  as  to         (e)  Broumi  v.  Lodehart,  10  Sim.  421,  425; 

the  principles  to  be  applied  to  this  subject,  the  Vice-Chancellor  of  England  there  states 

see  Voet  ad  Pandect,  lib.  xii.  tit.  i.  15.  the  effect  and  principle  of  Latimer  r.  Neate^  4 

(b)  See  SmUh  v.  Valence,  1  Rep.  Ch.  170;  Cl.  &  Fin.  570;  he  held,  that  the  Anon,  case, 
GcodtUU  V.  Bailey,  Cowp.  R.  601 ;  Tatker  v.  Mosely,  246,  is  not  law ;  et  t.  inf.  Sect.  iii. 
SmaU,  3  My.  &  Cr.  70. 
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mortgaged  property ;  he  must  produce  and  leave  in  the  Master's  office 
the  title  deeds  which  are  necessary  in  order  to  complete  such  sale  (a). 

*If  the  mortgage  is  made  by  a  tenant  in  common,  and  he  files  a  bill 
against  the  other  tenants  in  common  for  a  partition,  the  mortgagee  is 
not  a  necessary  party  to  such  a  bill  if  the  mortgage  embraces  the  en- 
tirety, as  he  would  be  if  his  mortgage  only  embraced  a  part  of  the 
estate  {b). 

An  assignment  of  a  mortgage  is  an  assignment  of  the  debt;  the  right 
to  receive  the  debt  is  incident  to  the  mortgaged  estate,  and  necessarily 
passes  by  the  assignment  of  it,  and  it  is  not  necessary  that  notice  should 
be  given  to  the  mortgagor  (c).  Where  a  mortgagee  devises  the  money, 
it  may,  on  the  context,  carry  his  interest  in  the  land  {d) ;  but  it  is  not  to 
be  taken  as  a  universal  rule  that  a  devise  of  the  money  will  carry  the 
land  (e).  A  gifl  of  a  mortgage  security  for  money,  is  a  gift  of  all  the 
testator's  interest  in  the  money  and  the  security,  and  will  therefore  pass 
the  fee  (/).  The  general  rule  appears  to  be  that,  where  the  testator 
devises  all  his  real  estates,  whatsoever  and  wheresoever,  the  legal  estate 
in  the  mortgaged  premises  will  pass  by  the  will  unless  a  different  in- 
tention is  to  be  collected  from  the  context  {g) ;  but  it  would  seem  that  a 
general  or  even  particular  devise  of  the  mortgaged  lands  will  not,  of 
itself,  have  the  etTect  of  carrying  the  beneficial  interest  in  the  mort- 
gage (A). 

It  has  been  held  that  if  a  person  takes  an  assignment  of  a  mortgage 
carrying  the  legal  estate,  making  a  further  advance  at  the  time,  and  he 
r*6561  *^^  informed  of  the  existence  of  a  settlement  on  the  marriage  of 
^  ^  the  mortgagor,  but,  as  part  of  the  same  information,  it  is  stated 
that  sucn  settlement  does  not  include  the  mortgaged  estate,  he  may  hoM 
for  the  further  advances  against  the  persons  entitled  under  the  settle- 
ment (t). 

The  general  rule  is  that,  if  an  assignment  of  the  mortgage  is  made 
with  the  concurrence  of  the  mortgagor,  the  interest  paid  by  the  assignee 
to  the  mortgagee  shall  be  considered  as  principal,  if  included  in  the 
mortgage  as  such;  but  where  it  is  assigned  without  the  consent  of  the 
mortgagor,  the  assignee  takes  it  upon  the  same  terms,  and  subject  to  the 
like  equities,  as  it  stood  in  the  hands  of  the  assignor  (&);  though  this 

(a)  Lhaey  v.  Harding^  1  Beav.  343.  52&-C ;  «  v.  £2;  parte  BrttuXL,  6  Yes.  577  ^  £x 

(6)  Swan  y.  Swan^  8  Price,  p.  518 ;  and  see,  parte  Barber^  5  Sim.  451. 
on   this  subject,  Story  v.  Johfuon^  2  Yo.  &         (A)  See  1  Jarman  on  Wills,  pp.  533-7 ;  Mr. 

CoU.  584.     As  to  the  proper  Parties  to  9uits  Jarman  there  examines   tlie  caaes  cited  in 

for  Redemption   and  Foreclosure,  v.   tn/ra,  Ram  on  Assets,  527,  note  (n),  from  vhidi 

Sect.  V.  Mr.  Ram  concludes  that  a  particular  devise 

(c)  Sir  J.  Leech,  Ex  parte  itfonro,  Buck,  will  carry  the  beneficial  interest. 

302 ;  Jonet  v.  Gibbont,  9  Ves.  411.      .  (i)  Junes  v.  Smiih,  1  PbiiL  244 ;  see  addi- 

(d)  SilbertchUdt  v.  Schioa,  3  Yes.  &  B.  49.  tional  note,  No.  2. 

(e)  See  Ram  on  Assets,  52 1>2.  (k)  Lord  Hardwicke,  Jlahtnkuni  t.  Johc, 
(/)  Renvoize  v.  Cooper^  6  Mad.  373 ;  Sir  J.  3  Atk.  p.  271 ;  the  cases  in  the  notes  show 

Leach,  Mather  v.  Thamat^  6  Sim.  115,  120;  that  at  one  time  it  was  considered  that  it 

and  see  Ex  parte  Barber  re  Tyat^  5  Sim.  454;  was  not  necessary  that  the  mortgagor  should 

GaUiers  v.  Mou,  9  Bam.  &  Cr.  2C7,  to  the  be  a  party ;  Matthtwt  y.   Walk^^  4  Ve$.  J. 

contrary,  is  observe<l  upon  in  each  of  these  118,  125,  127;  Chamben  v.  GoldtdM^  9  Ves. 

cases;  and  see  1  Jarm.  on  Wills.  650.  2G4 ;  Norrish  v.  NarthalL  5  Mad.  4S1 ;  £x 

(g)  Lord  Braybroke  v.  Inskipp,  8  Ves.  417,  parte  Monro^  Buck,  p.  303 ;  1  Eq.  Abr.  325i, 

421;   and  the  other  cases.  Ram  on  Assets,  pi.  2;  but  the  reference  is  enoneous.    The 
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idmits  of  distinctions  upon  particular  circumstances  (a).  To  conyert 
nterest  into  principal,  the  interest  must  first  become  due,  and  then  there 
nust  be  an  agreement  in  writing  signed  to  make  it  principal,  at  least  so 
IS  to  afiect  the  estate,  and  the  interest  cannot  eyen  then  be  turned  into 
)rincipal  to  the  prejudice  of  subsequent  incumbrances  of  which  the 
mortgagee  has  notice  (6).  On  costs  of  renewal,  and  the  like,  on  which 
he  original  mortgagee  would  be  entitled  to  claim  interest,  the  assignee 
standing  in  his  place  will  of  course  also  be  entitled  to  claim  interest  (c). 
i  a  mortgagee  in  possession  assigns  over  his  mortgage  without  the 
issent  of  the  mortgagor,  the  mortgagee  is  bound  to  answer  the  profits, 
)oth  before  and  afler  the  assignment,  though  assigned ^only  for  his  own 
iebt;  for  he  is  under  a  trust  to  answer  the  profits  of  the  pledge,  and  it 
8  a  breach  of  trust  to  assign  such  pledge  to  a  person  who  is  insolvent  (d). 
f  the  mortgagee  assigns  the  mortgage  as  a  security  for  his  own  debt,  he 
s  in  the  condition  of  a  surety,  and  he  may  insist,  either  that  proceedings 
)e  taken  to  realize  the  security,  or  that  the  creditor  shall  release  him  from 
dl  beyond  what  the  mortgage  may  produce  (e). 

The  purchaser  of  a  mortgage,  particularly  if  he  be  a  creditor,  as  a 
);eneral  rule  has  a  right  to  claim  against  the  mortgagor,  and  all  deriving 
^title  under  him,  the  full  amount  of  what  is  due  on  the  security,  r*^^^-! 
whatever  he  may  have  given  for  it;  he  takes  the  risk,  and  there-  *■  -■ 
ore  is  allowed  the  gain,  if  any  (/) ;  but  an  heir,  a  trustee,  an  agent,  or 
m  executor,  can  only  claim  the  amount  which  he  gave  for  it,  unless  he 
las  bought  in  that  security  to  protect  one  of  his  own  (g). 

Where  the  mortgagee,  in  fee,  on  the  death  of  the  mortgagor,  bought 
n  the  widow's  dower,  it  was  held  that  the  heir  of  the  mortgagor  should 
lave  the  benefit  of  it  on  his  bringing^  a  bill  to  redeem ;  on  this  principle, 
hat  the  mortgagee  is  but  a  trustee  for  the  mortgagor  after  his  money  is 
}aid  (A). 

If  the  guardian  of  an  infant  compounds  debts,  the  infant  will  have 
he  benefit  of  it  {i). 

It  has  been  established  by  the  House  of  Lords,  that  a  mortgage  may 
)e  the  subject  of  a  Donatio  mortis  causd;  the  delivery  of  the  mortgage 
leeds  will  be  sufficient ;  the  real  and  personal  representatives  will  be 
lustees  for  the  donee  {k). 

The  mortgage,  as  between  the  mortgagor  and  the  mortgagee,  is  a 
nortgage  of  the  mortgagor's  entire  interest,  saving  only  the  rights  of 

original  mortgagee  if  therefore  a  proper  party  (e)  Gvmey  v.  Seppmgt,  1  C.  P.  Coop.  R.  12, 

0  a  bill  for  redemption ;  2  £q.  Abr.  p.  594,  on  appeal. 

)1.  3;  ei  V.  infra.    Mr.  Coote,  referring  to  (/)  Lord  Hardwicke,  Monti  v.  Piuike^  2 

'^hambtn  v.  Goldwiih  adds,  **A8  well,  in  re-  Atk.  53;  Lord  Cowper,  jinon.  1  Salk.  155; 

ipect  to  payments,  before  as  aAer  tlie  assign-  and  see  Bromley  v.  HoUand^  5  Yes.  620;  and 

Bent,"  p.  371 ;   but  see  BradweU  v.  Catchpole,  8,  C.  7  Ves.  13. 

J  SwansL  79,  80,  n.;  there  the  mortgagee  had  (g)  Varcy  v.  HaJl,  1  Vern.  48 ;  3  P.  W.  251, 

Honey  enough  in  his  hands   to  satisfy  the  note;  Lancaster  v.  Evort,  10  Beav.  166,  and 

nortgage,  but  the  Lord  Keeper  would  not  the  cases  in  the  note;  and  see  Coote,  567>8 ; 

nnsider  the  mortgage  as  satis6ed.  Morret  v.  Pcuke,  2  Atk.  54. 

(a)  Lord  Cowper,  Lord  OssuUon  v.  Lord  (h)  Baldwyn  v.  Banister,  3  P.  W.  251,  n. ; 

Yarmouth,  2  Salk.  449;  1  Vern.  169,  n.  v.  supra,  p.  645. 

(6)  Digby  V.  Craggs,  Ambl.  612 ;  2  Eden,  (i)  Powell  v.  Ghoer,  3  P.  W.  251,  note. 

200 ;  MaUhews  v.  WaUuryn,  4  Ves.  128.  (k)  DuffieU  v.  Elwes,  1  Bli.  N.  S.  p.  497, 

(c)  See  Coote,  372,  and  Procter  v.  Cooper,  reversing  Sir  J.  Leaches  decree;  see  Sir  E. 

E^ec.  Cb.  116.  Sugden's  observations  on  this  decision,  Law 

(<0  1  £q.  Abr.  328,  pi.  2 ;  supra,  of  Prop.  p.  447. 
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prior  incumbraiicera,  so  that  if  the  mortgagor  pay  off  any  suck  |mor 
incumbrance  it  enures  for  the  benefit  of  the  subseqaent  mortgagees  (a): 
and  if  a  mortgagee  purchases  the  equity  of  redemption,  he  cannot  set 
up  his  mortgage  against  any  other  incumbrances  of  which  he  had  notice 
at  the  time  of  the  purchase  (&). 

(a)  See  Fraxer  v.  Jona,  5  Hare,  p.  481 ;  535;  Parry  ▼.  Wrigkt,  5  Rvss.  142;  1  Sim. 

and  Watts  v.  Syma,  xiii.  Jur.  p.  245,  before  &  St  369;  Smith  v.  PUU^  1  Keen,  694; 

the  Vioe^^haDcellor  of  England,  where  the  Fraxer  v.  Jonet^  5  Hare,  482.     Sir  £.  Sngdeo 

previous  authorities  are  cited.  thinks  that  TotUmm  v.  Steere  irent  bejood  dw 

(6)  jSUm  V.  Kni^  Lord  C^  zi.  Jur.  529 ;  previous  cases,  Lla  &  Go.  temp.  Sagd.  p.  251, 

8.  C.  on  original  hearing,  5  Hare,  272 ;  Gra-  but  it  has  not  been  disturbed.     Bat  adeviaee 

wold  V.  Martham,  2  Ch.  Ca.  170 ;  Toulmin  v.  of  the  equity  of  redemption  may  keep  np  his 

AttTP,  3  Meriv.  210;  Brown  v.  Stead,  5  Sim.  security;  Forbee  v.  Moffatt,  18  Ves.  384. 


ADDITIONAL  NOTE,  No.  L 
EmbUmentt. — Supra,  p.  646. 


Where  it  is  said,  said  Sir  J.  Leach,  thai,  as  between  mortgagor  and  mortgagee, 
the  mortgagee  is  not  entitled  to  emblements,  the  meaning  is,  that  where  the  mort- 
gagor has  personally  occupied  the  premises,  and  the  actuad  possession  is  after  wards 
r*6581  ^^^i^^'^<^  ^  *^^^  mortgagee  by  the  sheriff  or  otherwise,  the  growing  crops 
*■  -'  which  are  found  on  the  premises  become  part  of  the  security,  and  may  oe 
applied  to  his  own  use ;  bat  the  principle  does  not  apply  to  the  case  where*  ^ 
growing  crops  have  been  carried  off  b^  uie  mortgagor  before  the  mortgagee  obtains 
possession,  and  between  the  time  of  his  demand  and  recovery  of  possession :  Ex 
parte  Temple^  I  Gl.  &  J.  216,  and  see  the  remainder  of  the  judgment;  this  point  is 
material  m  regard  to  the  taking  of  the  account  between  the  mortgagor  and  mort- 
gagee, which  will  be  treated  of  hereafter. 


ADDITIONAL  NOTE,  No.  IL 

Notice  as  affecting  Prioritjf, 

In  Jones  y.  Smith,  stated  supra,  p.  656,  Sir  James  Wigram's  decision  was  eon- 
firmed  by  Lord  Chancellor  Lyndhurst ;  that  case  was  brought  to  the  attention  of 
Lord  Cottenham  in  the  late  case  of  Fennif  y.  Watts  (3d  April,  1849),  on  an  appeal 
from  the  Vice-Chanccllor  Knight  Bruce.  From  some  observations  which  fell  trom 
Lord  Cottenham  in  the  course  of  the  argument,  it  would  seem  that  his  lordship 
does  not  approve  of  the  decision  in  that  case ;  probably  his  lordship's  judgment 
will  be  given  before  the  section  on  Notice,  infra.  Sect,  viii.,  is  printed ;  if  so,  it 
will  be  there  stated.  Penny  y.  WaUs  involves  the  important  question  whether  the 
fact  of  possession  is  to  be  considered  as  constructive  notice  of  any  title  in  the  per- 
son in  possession,  beyond  that  in  respect  of  which  he  is  actually  in  possession; 
for  instance,  of  a  contract  for  the  purchase  of  a  reversionary  interest  in  the  estate. 

The  observation  above  alluded  to  was  this,  that  if,  on  an  application  to  the  court 
for  pa^rment  of  money  belonging  to  the  wife  to  the  husband  on  her  consent,  it  is 
stated  in  the  affidavit,  which  is  required  in  such  cases,  that  there  is  a  settlement* 
but  that  it  does  not  include  the  fund  in  question,  the  court  is  never  satisfied  with 
that  statement,  but  requires  the  settlement  to  be  produced :  see  Britten  t.  BritUn, 
9  Beav.  143,  and  the  cases  cited  in  the  note ;  Bowman  v.  BeU,  1  C.  P.  Coop.  temp. 
Cottenham,  331. 

The  judgment  in  Penny  v.  Watts  has  now  (22  April,  1849)  been  delivered,  and 
no  doubt  will  soon  be  reported :  I  collected  from  the  iudgment  that  his  lordship  con- 
sidered that  the  facts,  if  proved,  would  show  that  the  party  had  actual  notice  of 
one  instrument,  which  ought  to  have  put  him  on  inquiry,  and  then  he  would 
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lave  been  infonned  of  the  existence  of  the  one  which  was  sought  to  be  put  in  force 
against  him,  citing  Taylor  v.  Baker,  5  Price,  310.  This  view  of  the  case  rendered  it 
innecessarj  to  coosider  the  subject  of  notice  from  possession ;  no  notice  was  taken 
»f  Jones  r.  SmUk  in  the  judgment.    As  to  Notice,  y.  infra.  Sect.  viii. 


Section  HI. — Doctrines  of  the  Court  of  Chancery  in  regard  to  r«gKQi 

Proceeding  for  Redemption — Who  may  redeem,         *-        •' 

)fode  of  Proceeding  to  effect  Redemption, 
WTiat  Bersons  are  entitled  to  redeem. 
'       In  case  of  Escheat, 

Trustee  and  Cestui  que  Trust. 
Troughton  v,  Binkes,  6  Ves, 
Tonstruction  of  Clause  reserving  Bight  of  Bedemption. 

Mortgage  ofEstaie  of  Wife. 
Redemption  of  Estate  of  insolvent, 
\fcrigage  in  "Exercise  of  a  Power, 
rhe  Mortgagee  may  redeem  the  Prior  Incumbrancers. 

AU  Arrears  of  Interest  due  must  be  paid. 
Turner  of  Part  of  the  Estate  mortgaged  must  redeem  the  Whole. 
^^son  who  has  no  Interest  must  not  be  joined  with  one  who  ?ias. 
ntle  must  be  established  before  a  Person  wiU  be  permitted  to  redeem. 
3iU  to  redeem  not  to  be  brought  till  Time  for  Payment  has  expired. 
J^erms  to  which  the  Mortgagor  must  submit,  the  same  whether  he  sues  or  is  sued. 
\forigagee  cannot  dispute  his  Mortgagor's  Title. 

^limft  facie,  the  Mortgagor  must  pay  the  Costs  of  obtaining  a  Beconveyance. 
}fortgagee  will  not  be  compelled  toproduce  Deeds  or  disclose  his  Title. 
Mortgagor  cannot  require  an  Assignment  of  the  Debt, 
dismissal  of  Bill  to  redeem  operates  as  a  foreclosure. 
3%U  by  second  Mortgagee  ofEstaie  in  Jamaica. 

idditional  Note. 

What  Conduct  on  the  part  of  the  Trustee  or  Executor  will  entitle  the  Cestui  que 
Trust  or  Legatee,  dec,  to  take  upon  himself  to  sue,  supra,  p.  664. 

The  only  mode  by  which  the  right  of  redemption  can  be  enforced 
>r  extinguished  (independently  of  the  operation  of  length  of  time), 
IS  will  have  been  seen,  is,  from  its  very  nature,  through  the  medium  of 
he  Court  of  Chancery.  As  regards  Redemption,  the  course  is  by  a  bill 
n  the  Court  of  Chancery,  filed  by  the  mortgagor  or  those  claiming  an 
nterest  in  the  estate  through  him ;  and  the  right  to  extinguish  this  equity 
s  by  a  bill  for  Foreclosure  in  the  same  court.  Foreclosure  will  be  the 
subject  of  the  next  Section. 

It  has  been  stated  that  no  person  will  be  admitted  to  come  into  equity 
or  a  redemption  but  he  that  is  entitled  to  the  legal  estate  of  the  mort- 
gagor, unless  a  special  case  is  made  (a);  but  this  rule  must  *be  p^/^ni 
inderstood  in  a  very  extended  sense.  It  may  be  stated  generally  ^  •' 
hat  every  person  claiming  any  interest  legal  or  equitable  in  the  property 
nortgaged  under  or  through  the  mortgagor,  by  conveyance,  by  operation 
)f  law,  or  otherwise,  that  is,  in  privity  of  title,  has  a  right  to  redeem  the 
3roperty  in  order  to  make  bis  own  claims  available,  whether  those  who 

(a)  FromKklyn  v.  Ferny  Barnardist.  p.  30,  Powell  on  Mortgages,  by  Coventiy,  i.  p.  332; 
:wo  preyions  cases  are  there  cited  and  reoog-  and  see  tbe  cases  cited  as  exceptions  to  the 
lized;  TVougAton  y.  Svnkeg,  6  Yes.  575;  and  rule,  in  Coventry's  note  to  Powell  on  Mort- 
ice Vtierson  v.  Jtfotr,  2  Yes.  J.  p.  95;  4  firo.  gages,  i.  p.  332,  a;  and  see  Gx)te,  625. 
p.  270;  and  Doran  ▼.  Simpscm,  4  Yes.  651; 
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may  have  a  prior  claim  to  redeem  are  \irilling  to  proceed  or  not  (a):  ali 
titles  at  law  that  are  not  directly  against  conscience,  said  Lord  Chan- 
cellor  Somers,  shall  be  assisted  here  to  a  redemption  (&).  The  party 
primarily  entitled  to  redeem  is  he  who  would  have  been  entitled  to  re- 
deem at  law:  where  an  administrator  had  mortgaged  leaseholds  belong- 
ing to  his  intestate,  reserving  the  equity  of  redemption  to  himself,  Us 
executors,  &c.,  his  personal  representative,  and  not  the  representative 
of  the  intestate,  was  held  to  be  the  party  to  re<Ieem  (c) :  the  admiDistrator, 
it  was  said,  had  aliened  the  whole  interest,  and  was  not  possessed  n 
auier  droit  of  any  part  of  it,  the  demand  against  him  being  personal  in 
respect  of  the  assets  come  to  his  hands (ci) ;  but  the  personal  representa- 
tive of  the  administrator  would  clearly  hold  the  mortgaged  property  vben 
redeemed  as  trustee  for  the  intestate's  estate  (e).  Thefollowing(/)maj 
be  given  as  instances  of  the  kinds  of  interests  to  which  the  right  to 
redeem  has  been  extended. 

Of  course  the  mortgagor,  his  heirs,  or  his  executors,  according  to  the 
nature  of  the  property  mortgaged,  and  his  assigns,  including  all  s^bs^ 
quent  incumbrancers  to  whom  he  has  mortgaged  the  equity  of  redemp- 
tion, may  redeem. 

A  person  claiming  under  a  deed  void  as  being  voluntary  against  a 
subsequent  mortgagee,  may  redeem  the  mortgage,  as  the  voluntary  deed 
was  binding  against  the  mortgagor(g).  In  a  case  where  a  person  had 
bought  an  equity  of  redemption  which  had  been  abandoned  for  fiAeeo 
years,  for  an  inconsiderable  sum,  imagining  that,  from  some  knowledge 
of  law,  he  might  be  able  to  unravel  a  great  number  of  circumstances, 
and  by  that  means  entitle  himself  to  a  redemption  and  make  it  valuable, 
|.4j-,>,^n  being  what  has  been  called  a  "  prowling  assignee,"  *LordHani- 
L  ^  wicke  was  of  opinion  that,  as  the  representatives  of  the  mortgagor 
would  have  been  entitled,  the  assignee  was  equally  entitled  to  a  redemp- 
tion, though  he  put  the  assignee  upon  terms  as  to  the  account  (A).  Where 
a  man  before  marriage  agreed  to  leave  his  intended  wife  JCIOOO,  if  ^ 
should  survive  him,  and  a  bond,  in  which  the  heirs  were  bound,  was 
given  by  him  to  her  to  secure  it ;  she  was  decreed  in  equity  to  have  the 
benefit  of  the  bond,  it  being  in  the  nature  of  a  marriage  agreement, 
although  released  at  law  by  the  marriage,  and  was  let  in  as  a  bond 
creditor  after  the  death  of  the  husband  to  redeem  a  freehold  and  a  copy- 
hold estate  mortgaged,  both  being  joined  in  the  mortgage  (i).  In  BarA- 
rap  V.  West{k)y  a  creditor  by  judgment  was  permitted  to  set  aside* 

(a)  2  Fonbl.  268;  Butler's  cote,  No.  105,  (g)  Rand  v.  Cartwright,  1  Ch.  Ca.  59;  1 
Co.  Litt.  208;  et  v.  infra.  Vern.  293;  2  Foobl.  pp.  268-9. 

(b)  Padcington  v.  Barrow,  Free.  Ch.  218.  ff^^  ^^^  3  ^j^  314. 

(c)  Builar  v.  Btrnard^  2  Freem.  139;  and  ,.x     ii_*          iv        o  ir        ^cn.  PrM<Ch. 

see  Skeffington  v.  WkUehursif  3  10.  &  Coll.  1;  ^^J<^  •      »  ,               »  -          /d«1  n,  198. 

T«        lut    »          u..  c.  *^.  QTT  237:  m  Battman  v.  Baieman  {PncUi.  i^ 

Jarm.  MortgaRO,  by  Sweet,  377.  ,    ^         .         ,               ,    ,.      j^.,u»:. thrown 

(d\  2  F           flit  tunra  seethe  note  appended),  a  doubt  wwro*™ 

/  \    A    J     '  '  ci^Jc^^  -    C-.VJ  o  m  A.    upon  the  right  of  a  bond  creditor  to  n^t^ 
(e)  And  see  Skeffington  v.  Buaa^  9  CI.  oc       *^    .        *^  *ii   •  j       «.  nktnined 

Fii4l9,v«Jur.^4VdCampben,    Of  lXr^<>ti^^',ii:iT^1^ 

the  power  of  the  personal  representauve  to  "»«'»"  *"«  "«=" »  auwrunig  »u  . 

J-  r.u    ^         -I  •„.—  Ic  -  •».».*,..  «-  doctrine,  the  executor  would  seem  to  »•» 

dispose  of  the  personal  estate  of  a  testator  or  .       j  i_u-if  nf  allibe 

•  .    — »     -  -.Jl«  ^  Q'7'i  -#  .-«  proper  person  to  redeem  on  behalf  ot  tiin* 

intestate,  V.  tupra,  p.  373,  ei  seq.  crediiorT  see  TrouehUm  v  jBiiite,  6  Veip. 

(/)  The  earlier  instances  are  chiefly  taken  «!.?  •  ^»  ^     ^rougnum  v.  jwww,  » 

from  Powell  on  Mortgages  by  Coventry,  ch.  ^'**»  *"/''*• 
3ti.;  others  will  be  found  in  Mr.  Coote's  very        (*)  2  Rep.  Ch.  63, 
useful  work;  et  v.  tn/ro,  p.  663,  note  (6). 
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roluntary  conveyance  as  fraudulent  as  against  him,  and  to  redeem  a 
nortgage  term. 

Generally,  any  person  entitled  to  the  pernancy  of  the  profits  may  re- 
leem  (a).  A  tenant  for  years  may  put  himself  in  the  place  of  the  mort- 
gagor, and  either  himself  redeem  or  get  a  friend  to  do  it  for  him  (6).  A 
ointress  may  redeem,  and  although  the  jointure  be  secured  only  on  part 
)f  the  estate  mortgaged,  yet  she  may,  indeed  must,  if  the  mortgagee 
•equire  it,  redeem  the  whole ;  so  she  may  if  part  of  it  be  settled  upon 
ier  after  marriage  (c).  A  dowress,  before  the  late  Dower  Act,  might 
'edeem  a  term  for  years  and  hold  over  against  the  heir  till  satisfied  (d) ; 
)ut  not  against  a  purchaser  («):  now  the  wife  is  dowable  of  an  equity  of 
ademption  in  fee,  she  may  of  course  redeem  a  mortgage  in  fee  {f).  One 
enant  in  common  of  the  equity  of  redemption  may  redeem  {g). 

A  judgment  creditor  may  redeem  a  mortgage  of  a  Leasehold  estate, 
jnt,  before  the  bill  is  brought  to  redeem,  a  writ  of  execution  must  be 
med  out,  for,  until  that  be  done,  the  judgment  creditor  has  no  lien  on 
he  estate  (A).  Although  in  general  a  judgment  creditor  cannot  en- 
brce  *his  security  against  his  debtor's  equitable  interest  in  Free-  ti^c^<y\ 
lold  estate  without  previously  suing  out  an  elegit  (t),  it  has  been  ■-  •' 
leld  that  a  judgment  creditor  may  before  execution  file  a  bill  to  redeem 
I  mortgage  of  freehold  estate  (A),  which  is  founded  upon  this,  that,  inas- 
Duch  as  the  court  finds  the  creditor  in  a  condition  to  acquire  a  power 
>Ter  the  estate  by  suing  out  the  writ,  it  does  what  it  does  in  all  similar 
;ases,  it  gives  to  the  party  the  right  to  come  in  and  redeem  other  incum- 
)rances  on  the  property  (/).  Tenant  by  elegit  and  by  statute  merchant 
nay  also  redeem  (m).  Where  a  creditor,  on  the  decease  of  the  mortga- 
rpT  his  debtor,  redeems  a  mortgage  term,  as  he  may  in  certain  cases 
Tvhich  will  be  noticed  hereafter,  he  will  be  in  a  better  condition  than  the 
executor  (n),  as  a  subsequent  simple-contract  debt  cannot  be  tacked  by 
he  mortgagee  against  a  creditor  as  it  may  against  the  executor  (o). 

(a)  Jona  v.  Meredith,  Bunb.  346.  observation  on  this  case,  BoUeston  y.  Morton^ 

lb)  Diet.  Keech  v.  HaU,  Doug.  R.  22j  2  1  Conn.  &  L.  257. 
fonbl.  269.  (ft)  Sharp  v.  Earl  of  Scarborough^  4  Ves, 

(c)  Howard  v.  HarriSy  1  Yern.  33,  100;  538;  and  though  the  judgment  be  with  stay- 
rent.  364 ;  Palmer  v.  Danby^  1  £q.  Abr.  219,  of  execution,  Stonehewer  v.  Thompson,  2  Atk. 
)|.  6;  Prec  Ch.  137  ;  Haymer  v.  Haymer,  2  440,  Saunders*  note;  and  see  Jarm.  Mortgage, 
Tent.  343.  by  Sweet,  378;  but  not  against  a  purchaser, 

(d)  Pa/mesT.  Dan&y,  Prec.  Ch.  137  ;  there  where  there  is  a  prior  legal  estate;  BarrtU 
he  right  of  the  dowress  is  stated  generally :  v.  Blake,  2  Ball  &  B.  p.  367.  In  the  same 
he  doctrines  on  this  subject  may  be  seen  in  case.  Lord  Manners  held  that  a  judgment 
Sutler's  note  to  Co.  Litt.  208,  a.  creditor  does  not,  by  not  proving  under  a  de- 

'  («)  Suntmock  v.  Lyford,  Ambler,  p.  6 ;  2  cree  for  administration,  lose  his  legal  rights 

Tonbl.  1 12.  against  the  estate. 

(/)  Siqtra,  vol.  i.  pp.  290,  501.  (l)  NeaU  v.  Duke  of  Marlborough,  3  My. 

(g)   Lord   Cottenbam,  Tf^ynnc  v.Slyan,2  &  Cr.  416.     So,  aAer  the  debtor  is  dead,  such 

Pbill.  306 ;  **  which  assumes,"  said  his  lord-  a  judgment  must  be  paid  off,  or  the  court 

(hip,  **  that,  as  against  nn  incumbrancer,  one  could  not  make  a  title  to  the   estate,  ibid. ; 

B  entitled  to  the  whole."  Tunstal  v.  Trappes,^  Sim.  286:  as  to  making 

(A)  Shirley  v.  Watts  ,3  Atk.  200 ;  King  v.  judgment  creditors  Parties,  vide  injra,  Sec- 

Harrutall,  there  cited;  Burdon  v.  Kennedy,  tion  v.,  and  Gordon  v.  Horifall,  xi.  Jur.  571. 
\  Atk.  739 ;  other  cases  are  cited,  3  M.  &  C.         (m)  Jones  v.  Meredith,  Bunb.  346. 
109;  and  see  Redesdaie.on  Pleading,  126,         (n)  For  if  he  redeems,  the  very  equity  of 

Lth  edit.;  Dude  y.   Dixon,  17   July,    1819;  redemption  is  assets  for  the  payment  of  the 

ruproy  p.  643;  and  see  Chfistian  v.  Field,  2  simple-contract  debt,  so  he  must  pay  both;  1 

Hare,  182.  P.  W.  777 ;  Jnon,  2  Vern.  177 ;  Demandray 

(i)    NeaU  ▼.  Duke  of  Marlborough,  3  My.  v.  Meicalf  PrecCh.  419;  v.  tn/ra,sect.  vii. 
k  Cr.407;  but  see  Lord  Chancellor  Sugden's        (o)  CoUman  y.  Winck^  1  P.  W.  777;  and 
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In  the  case  of  Escheat,  the  right  of  redemption  is  not  carried  to  fke 
extent  of  allowing  the  lord  on  the  death  of  a  mortgagor,  who  has  mort- 
gaged in  fee,  to  redeem  the  estate ;  for  as  the  whole  estate  has  passed 
from  the  mortgagor,  the  estate  cannot  escheat  at  law,  and  equity  irill 
not  make  for  him  a  subject  for  the  escheat  to  operate  upon  (a).  But 
where  a  tenant  in  fee  has  mortgaged  the  estate  for  a  term  of  years,  and 
dies  without  heirs,  so  that  there  is  an  actual  escheat  of  the  inheritance 
to  the  lord  by  the  grant  being  expended,  then  he  may  redeem  the  tern; 
for  the  equity  of  redemption  of  the  term  being,  as  every  equity  of  I^ 
demption  is,  an  estate  in  the  land,  and  as  whatever  estate  or  benefit  tbe 
tenant  retains  which  would  have  passed  to  his  heirs,  if  he  had  any,  and 
which  could  be  the  subject  of  grant,  that,  the  lord,  as  a  general  proposi- 
tion, may  claim  by  escheat;  the  lord  is  considered  as  entitled  to  the  benefit 
r*6631  ^^  ^^  equity  of  redemption ;  tbe  *lord  was  entitled  to  the  benefit 
*•  •■  of  an  attendant  term  whilst  such  terms  existed,  so  he  is  entitled, 
by  paying  off  the  mortgage,  in  effect  to  render  the  term  attendant,  and 
then  it  will  be  extinguished  (5).  The  Crown  or  its  grantee  may  redeem 
estates  mortgaged  which  are  forfeited  by  the  attainder  of  the  mortga- 
gor (c) ;  and,  if  a  mortgagee  be  attainted  of  high  treason,  a  bill  it  seems 
may  be  filed  against  the  Attorney-General  to  redeem :  in  such  case,  tlie 
King  cannot  be  compelled  to  convey,  an  amoveas  moTuis  only  can  be 
obtained  {d). 

As  a  general  rule,  the  Cestui  que  trust  must  redeem  through  his  tnistee; 
no  creditor,  or  annuitant,  or  legatee  of  the  mortgagor,  who  has  not  a  f^ 
cific  security  upon  the  property  mortgaged,  can  file  a  bill  to  redeem, 
though  the  mortgaged  property  would,  if  redeemed,  be  applied,  in  a 
course  of  administration,  in  discharge  of  his  claims.  If,  said  Loid 
Wynford,  in  giving  judgment  in  White  v.  Pamther^  in  the  Privy  Coon- 
cil  (e),  an   annuitant  of  the  mortgagor  might  claim  throu^  him  to 

see  Vanderzn  ▼.   KliZit,  3  Bro.  p.  22,  to  the  136;   Laodtt  case,  cited   by  Sir  T.  Oukt 

same  effect ;  el  v.  infra.  Master  of  the  Rolls,  1  Eden,  210. 

(a)  Burgeu  v.   Whtatt,  1   Eden,  p.  201 ;        W  See  PaukU  v.  JhtomeyGtMud, I&iA 
Vuamnt  Dowm  v.  Marru,  3  Hare,  406—8.  ^65;  the  decision  of  the  court  is  not  stated* 

(b)  Vucount  Doume  v.  Morris,  3  Hare,  403,    J?,«  '^P?'**  ,^"*  ^~'?  ^^  '5?"^'/^^'  ^ 
404,  407,  408:  that  the  loMwks  entitlsd  Z    parke,Lord  Mansfield  and  I^rd  Keeper  ft^ 

the  benefit  of  an  attendant  term  was  esta-  ^^^^  'l^^"i7:J?X!^^  ^  ^^'  ^^-  ^^ 

blished  (whether  strictly  according  to  prind-  ""^^^  ^"j^"^  ^^*  ^*  demurrer  w«^ 

pleornotisa  question,iL:p.404);  TfLcon  I?*^!?  i"f  o?o      rf  '''  •^'''^^ 

V.  ^/or«y.GLroZ,   I  Veri.  p.  340.      The  \%^  .^^"-  \^?-    ^^"".^V^'^'  ^ 

Vice4:han?ellor  VV^gram,  in  the  above-cited  of  Equities  which  may  be  enforced  .«a^6^ 

case  of  Viicouni  dLu  v.  HaniM,  ob^rved,  S5°^"'  *'4,  collected  m  Jarm.  Mortg^^ 

that  iSEvafU  v.  Br<^  5  Beav.  114  (an  im-  ^T'^^^^'?^'^\7Y^'^'''^T■        yT. 

portantcaseas  totheUabilitiesof  lands^which  ^  *!  ^  ^^"-  ^-  °-  ^3  (fPT' J?»-  \  PP' ^^ 

have  escheated  for  want  of  heirs,  to  die  late  ^^^\.  ""f  "^'ro,  Page  6  of  this  vcjume)^ 

tenant's  debu),  were  well  decided,  the  sta.  fP?5'»"«  *^,^  ^f  ^^^^  ^'  forfeiture  of  prop^ 

tute  3  &  4  Will.  IV.  c.  104  (nipro,  vol.  i.  pp.  ^^^^^^  >?  ^'"'^  ^  °^  ^f  ?x/*i.^t  ?Q 

174,  295),  had  in  fact  created  the  very  pri-  ^^f     ^"  f^^*"  I  ^«!^1  \^^*  ^.^L 

vity  between  the  lord  of  the  manor  and  die  ^»  ^^  mor^gor  had  ched  without  hor,^ 

teriior,  the  alleged  want  of  which  was  the    ^'T^^f  ^^' '  ^5™/  l^^  ^"^''^S 
foundation  of  the  defence  in  that  case.    The    to  take  die  estate  m  discharge  of  his  n*^ 

leading  cases,  in  regard  to  who  has  die  right  f«^  ^^'^  ^'"^  ^  °^"  ^»"^.  ^^^ 

to  redeemTaTe  brought  together  in  die  aigu-  "  ^*«  "^  decreed  by  consent,  with  liter^^ 

mem  of  the  case  of  rxsc^rU  Dounu  v.  Mor^  ^*°*  .^  ^P^^  *°  the  crown  for  a  giant  of  4^^ 

•  fee-simple :  the  yill  was  for  the  admiiusit- 

{e)  ,aUorfuy-General  v.  Crofts,  4  Bro.  P.  C.        (^j  i  Knapp,  229. 
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redeem,  every  legatee  of  the  mortgagor  must  have  the  same  right  of 
insisting  against  a  mortgagee  in  possession  that  the  mortgage  debt  is 
satisfied,  and  of  calling  on  the  mortgagee  to  give  him  an  account  of  the 
proceeds  of  the  estate:  ^^But,"  added  his  lordship,  '^from  the  principle 
laid  down  in  Troughton  v.  Binkes  (a),  and  the  cases  referred  to  by  the 
Master  of  the  Rolls  in  his  judgment  in  that  case,  I  think  that  the  mort- 
gagor or  his  heirs  {h)  only  can  sue  the  mortgagee  for  an  account  and 
redemption,  unless  it  can  be  shown  that  they  and  the  'mortgagee  rnccA-y 
are  in  collusion  to  prevent  creditors  or  legatees  from  recovering  '-  ^ 
what  is  due  to  them  from  the  mortgagor's  property  (c).  Insolvency  on 
the  part  of  the  executor  or  trustee  is,  it  seems,  also  a  sufficient  ground 
for  the  creditors  or  legatees,  or  cestuis  que  trusty  to  sue  {d) ;  in  all  such 
cases,  the  executor  or  trustee  must  of  course  be  a  party:  but  a  creditor 
of  an  insolvent  debtor  cannot  file  a  bill  on  behalf  of  himself  and  the 
other  creditors  to  redeem  on  an  allegation  of  collusion  between  the  party 
sought  to  be  redeemed  and  the  assignee;  the  course  is  to  have  the  as- 
signee removed  («). 

If  the  tenant  for  life  procures  an  assignment  of  the  mortgage,  or  if  the 
mortgagee  purchases  the  interest  of  the  tenant  for  life,  it  is  by  no  means 
clear  that  the  remainderman  can,  without  the  consent  of  the  tenant  for 
life,  redeem  the  mortgage  vested  in  him  {f) ;  but  whether  he  can  or  can- 
not, time  will  not  run  against  the  remainderman  if  he  do  not  redeem 
during  the  tenancy  for  life  {g). 

It  has  before  been  observed  that  it  sometimes  happens  that,  by  the 
language  of  the  proviso  for  redemption,  the  right  to  redeem  is  limited  to 
a  person  who  had  either  no  interest  or  a  partial  interest  only  in  the  land 
at  the  time  of  the  mortgage,  and  that  from  this  circumstance  it  becomes 
doubtful  whether  the  person  to  whom  the  equity  of  redemption  is  thus 
limited  does  not  acquire  under  the  limitation  the  beneficial  ownership  of 
the  equity  of  redemption ;  or  at  least  a  greater  interest  in  it  than  he  had 
in  the  land  before  the  mortgage.  Speaking  generally,  a  strong  indica- 
tion of  intention  is  necessary  to  transfer  the  beneficial  ownership  of  the 
equity  of  redemption  from  the  person  entitled  to  the  beneficial  owner- 
ship of  the  estate  at  the  time  of  the  mortgage,  or  to  vary  his  rights  (A) ; 
but  the  reservation  expressed  in  the  deed  must  be  taken  to  be  what  was 
intended  by  the  parties,  unless  there  be  something  in  the  character  of 

■  ■■■■■■—  I  ■  ■^»■-■  ■■■  I  ■■  -—  -■—     —   —      ■  ,  ■■,    ■ 

(a)  6  Ves.  573.  hct  on  the  part  of  the  executor  is  not  suffi- 

(6)  Meaning  those  in  whom  the  right  to  cient  if  he  be  solvent;  p.  380.     The  execu- 

:fae  estate  is  vested  by  descent  or  otherwise,  tors,  it  is  to  be  observed,  represent  the  Resi- 

mbject  to  the  claims  of  the  legatee.  ,  duary  legatee,  equally  as  the  creditors  and 

(c)  As  to  collusion  and  refusal  on  the  part  specific  and  general  legatees ;  see  the  cases 
at  the  trustee  or  executor  to  sue,  see  Barker  cited,  Calvert,  p.  23. 

r.  Birck,  1  De  Gex  &  Sm.  376,  388  j  see  the         («)  Heath  v.  Chadwick,  2  Pbill.  650;  the 

idditional  note.  authorities  on  the  subject  are  collected  by 

(d)  BurrougJa  v.  EUon^  11  Ves.  29;    Ut-  Lord  Coitenham  in  that  case;  p.  652. 
erton  v.  Mair,  2  Ves.  J.  p.  98 ;  Baddeley  v.         (/)  See  the  diet,  of  Lord  Langdale,  Raf- 
Juncen,  2    Coll.  151,  was  cited  before  the  fUy  v.  King,  1  Keen,  618,  referring  to  Ravald 
^ice-Chancellor  Knight  Bruce,  in  Barker  v.  v.  Bustel,  1  To.  19. 

9trcA,  1  Oe  Gex  &  Sm.  382,  as  to  the  same         (g)  Raffety  v.  JTtng,  vbi  tup. ;  and  Corbett 

;fiect;  but  his  honor  said,  he  did  not  consider  t.  Barker,  I  Anst.  138;  3  Anst.  p.  755;  and 

my  such  point  to  have  been  decided  in  that  Reeve  v.  IRckt,  2  Sim.  &  St.  403 ;  and  Ravald 

»se.     It  was  alleged,  in  that  case,  that  it  had  v.  RtuseL,  supra. 
>een  decided  in  an  unreported  case,  that  neg-        (h)  Butler's  note,  No.  106,  Co.  Litt.  208. 
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r*6651  ^^^  psi^ics  ^hat  necessarily  rebuts  that  ^presumption  (a) :  where 
^  ^  the  husband  and  wife  are  dealing  with  the  wife^s  estate,  there  is 
something  which  rebuts  the  presumption  that  the  equity  of  redemption 
should  go  to  the  husband's  heirs  (6).  The  executors  of  the  hasband 
were  held  to  be  entitled  to  the  equity  of  redemption  of  a  term  purchased 
by  him,  after  marriage,  to  himself  and  kis  wife  and  the  survivor  and  the 
executors,  &c.  of  such  survivor y  and  afterwards  assigned  by  him  on 
mortgage  without  the  wife  joining  in  the  mortgage,  as  the  mortgage  was 
considered  a  reduction  into  possession  (c) ;  but  where  the  term  has  ori- 
ginally belonged  to  the  wife,  unless  -there  be  something  to  indicate  a 
plain  intention  to  the  contrary,  the  transaction  will  be  treated  as  intended 
only  to  have  the  efiect  of  a  mortgage,  so  that  the  equity  of  redemption 
will  survive  to  the  wife  (d).  As  regards  Borough  English  and  Gavel- 
kind lands,  the  equity  of  redemption  will  follow  the  descent  of  the 
lands  (e). 

Generally,  an  insolvent  cannot  file  a  bill  to  redeem  ;  the  assignee  is 
the  proper  person  ;  but  in  a  late  case  the  plaintiff,  an  insolvent  debtor^ 
having  paid  his  debts,  but  being  unable,  frop  technical  difficulties  on 
the  construction  of  the  act  5  &  6  Vict.  c.  116,  to  obtain  a  release  of  his 
Estate,  filed  a  bill  to  redeem,  which  was  not  demurred  to,  but  came  to  a 
hearing,  the  Vice-Chancellor  Wigram  held  that  the  bill  might  be  sus- 
tained ;  the  assignees  did  not  object  {/), 

If  the  mortgage  be  made  in  the  exercise  of  a  Power,  the  persons 
claiming  in  default  of  appointment  may  redeem  {g). 

Every  person  who  has  a  right  to  redeem  the  mortgagor,  may  redeem 
any  prior  incumbrancer  on  payment  of  the  principal,  interest,  and  costs 
due  to  him,  the  redeeming  party  being  also  liable  to  be  redeemed  by 
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those  below  him,  who  are  all  liable  to  be  redeemed  bv*the  mort- 
gagor  (A).  If  a  prior  mortgagee  omits  to  bring  an  ejectment  or 
to  obtain  possession,  and  the  interest  runs  in  arrear,  a  subsequent  mort- 
gagee shall  notwithstanding  not  be  allowed  to  redeem  him  without 
paying  the  whole  interest  which  has  so  run  on,  because,  though  the 
second  mortgagee  could  not  enter,  he  was  not  without  remedy,  for  be 
might  have  brought  a  bill  to  redeem,  and  so  have  had  the  estate  to  him- 

(a)  jSnson  y.  Ltty  4  Sim.  p.  379  (1  Sugil.  riage  scttlemeat,  Bamett  t.  Wiimn,  viL  Jor. 

Pow.  345-7)  ;  and  see  Bantett  v.  Wilson,  2  593. 

Y.  &  Coll.  C.  C.  418.  (0  Fawcet  v.  XowCAcr,  2  Ves.  304. 

(Jb)  V.  tupra,  pp.  30C-7,  C43;  jinton  v.  (/)    Preston   v.    Wilson,    Vice  Chancellor 

Lte,  supra;  RuBcombe  v.  Hare^  6  Dowl.  1 ;  2  Wigmm,  xi.  Jur.  201 ;  5  Hare,  1S5.     In  thb 

Bli.  N.  S.  p.  192 ;  Sugd.  Law  of  Prop.  172-3;  case,  there  are  come  im))ortantobserTationsof 

Jackson  v.  Innes,  1  Bli.  p.  1U4  (1  Sugd.  Pow.  ttie  Vice -Chancellor  Wigmm.  as  to  the  Coon 

348-9).    "It  is  important  in  practice,"  says  of  Chancery  not  interfering  with  the  jurisdio 

Sir  E.  Sug<len,  Law  of  Prop.  p.  176,  **  to  keep  tion  committed  to  the  Court  of  Bankruptcy ; 

in  view   what  really  was  the  ground  upon  and  see.  on  that  subject,  Saxton  v.  Davis,  18 

which  the  case  of  Jackson  v.  Inne$  was  de-  Ves.  72,  82-3 ;  and  on  the  point  as  to  giving 

cided,"  and  which  bir  (Edward  clearly  points  reliefat  the  hearing  wlien  the  suit  might  have 

out.  been  stopped  in  limine  by  Demurreti  see  IFil- 

(c)  WaiU  ▼.  Thomas,  2  P.  W.  365 ;  v.  sup.  ton  v.  Short,  6  Hare,  385. 

p.  475.  ig)  Coote,  628,  citing  JfiiMS  v.  Jadaon,  16 

{d)  Clarke  v.  Bwgh,  2  Coll.  221,  230;  see,  Yes.  p.  307  ;  but  qtuere  whether  that  "wslm  the 

as  to  the  construction  of  an  equity  of  redemp*  case  intended  to  be  referred  to. 

tion,  reserved  in  a  mortgage  executed  by  a  (A)  In  Seton  on  Decrees,  p.  161,  the  fixm 

widow,  under  a  power  reserved  in  her  mar-  of  the  decree,  in  such  caseS)  is  stated. 
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self:  and  if  he  did  not  choose  to  enter  he  might  have  applied  for  a 
receiver  to  keep  down  the  interest :  though  the  court  will  not  in  general 
grant  such  an  application,  unless  when  the  prior  mortgagee  will  not 
enter  (a).  Even  if  the  mortgagee  suffers  the  arrear  to  run  on  with  a 
design  to  get  the  estate  on  which  he  lent  his  money,  which  may  be  called 
an  ill  intent,  yet  shall  he  be  at  liberty  to  claim  the  whole  of  the  interest 
due  (6). 

The  owner  of  the  equity  of  redemption  of  part  of  the  estate  in  mort- 
gage cannot  separately  redeem  his  part :  the  mortgagee  has  a  right  to 
insist  that  the  whole  of  the  mortgaged  estate  shall  be  redeemed  together ; 
else,  as  Sir  Thomas  Plumer  observed,  if  the  estate  were  sold  in  twenty 
lots,  there  might  be  twenty  bills  (c).  So  if  there  are  two  separate  mort- 
gages of  different  estates  to  the  same  person,  the  purchaser  of  one  estate 
eannot  redeem  that  estate  without  redeeming  the  other,  provided  the 
legal  estate  be  absolute  in  the  mortgagee  {d) ;  when  the  mortgage  money 
is  advanced  by  two,  and  one  is  dead,  his  personal  representatives  must 
be  parties  to  a  bill  to  redeem,  as  the  interest  of  the  deceased  in  the  mort- 
gage money  devolves  upon  them  (e). 

A  point  of  some  nicety  upon  the  right  of  a  second  mortgagee  of  a 
share  of  the  estate  to  redeem  a  prior  mortgage  of  the  whole  without  re- 
deeming a  subsequent  mortgage  to  the  same  person  of  the  other  shares 
of  the  estate  was  decided  in  the  late  case  of  Thomeycr(^  v.  Crockett. 
The  bill  was  filed  by  the  mortgagee  claiming  the  first  and  third  mort- 
gages for  a  foreclosure  (f)  ;  in  1821,  a  mortgage  (first  *mortgage)  rn^c^o^^ 
was  made  by  Henry  Crockett,  who  was  trustee  for  his  brother  ^  J 
John  of  two-thirds  of  the  estate,  to  Messrs.  Legge  and  Co.  of  the  whole 
estate  for  1000  years  to  secure  6000Z.  and  interest,  which  was  divided 
between  Henry  and  John.  Legge  and  Co.,  in  1826,  transferred  this 
mortgage  to  Baldwin — in  1831,  Henry  Crockett  conveyed  his  one-third 
to  trustees  to  secure  12,000/. :  he  then  died,  leaving  his  brother  Robert 
his  heir.  In  1833,  Robert  as  such  heir,  and  John  and  his  son,  who 
claimed  under  him,  mortgaged  John's  two-thirds  of  the  estate  (third 
mortgage)  to  Attwood  and  Co.  (subject  to  the  mortgage  term  of  1000 
years)  in  fee  to  secure  2000/.  and  interest.  In  January,  1838,  Attwood 
and  Co.  transferred  this  mortgage  to  the  plaintiff*  Thorneycroft,  and 
afterwards  in  the  same  month  Baldwin  transferred  his  mortgage  term  of 
1000  years  to  Thorneycroft,  so  that  the  term,  as  to  John's  two-thirds, 
became  merged  in  the  inheritance  ;  Thorneycroft,  therefore,  stood  as  first 
mortgagee  of  Henry's  original  one-third  for  1000  years,  and  subject  to 
this  term  Henry's  trustees  held  their  security  for  12,000/.     As  to  the 

(a)  AMUm  r.  Jtton,  1  Yes.  267-8;  and  see  CaHer^  Ambl.  733;   Triburgh  v.  Lord  Pern- 

loftta  ▼.  Swifl,  2  Scho.  &  Lef.  p.  642  j  tt  v.  frtt,  and  TUUy  v.  Davis,  15  Vin.  Ab.  p.  447, 

iii^a,  p.  689,  as  to  Receivers.  there  cited ;  Cator  v.  Charlton^  cited  2  Ves. 

(6)  Jitton  T.  Aston  J  ubi  tup.;  v.  inf.  Sect  Jun.    377;    CoUett   v.   Mundeuy  cited    ibid.; 

n.,  as  to  the  effect  of  length  of  time.  IrtKm  v.  Dtnn^  2  Cox,  425 :  cases  of  pur- 

(c)  Chobmmdtktf  v.  Clinton,  2  Jac.  &  W.  chasers:  and  see  the  diet,  in  Jones  v.  Smithy 
134;  Paik  v.  Clinton,  12  Yes.  48,  68 ;  IknUy  2  Yes.  J.  376,  and  Cooie,  484-9  ;  et  v.  supra. 
7.  Siftmc,  3  Bear.  355,  356.  (e)  Vickers  v.  Cowell,  1  Beav.  529,   531 ; 

(d)  l&aUtkworth  v.  Laycock,  1  Yern.  245,  y.  in/ro,  Section  v. 

awe  of  heir;  Margrave  v.  Le  Hooke,  2  Yern.  (/)  Sir  £.  Sugden,  Law  of  Prop.  p.  582  ; 
p.  207 ;  Pope  y.  On^ow,  2  Tern.  286  (but  see  Printed  Cases,  D.  P.  1848;  S.  C.  xiii.  Jurist, 
1  Atk.  300),  cases  of  assignees ;  and  Exports    but  on  other  points. 
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other  two-thirds  (John's),  Thorneycroft  was  as  mortgagee  seised  of  the 
two-thirds  in  fee  to  secure  the  first  and  third  mortgages — the  mortgage 
for  12,000/.  did  not  aflect  these  two-thirds.  Thorneycroft,  who  was 
plaintiff  in  the  suit,  did  not  make  any  general  case  of  tacking,  but  he 
insisted  that  he  was  entitled  to  tack  the  mortgage  for  2000/.  to  the 
mortgage  debt  for  6000/.  (first  mortgage),  and  that  the  defendants,  the 
persons  entitled  to  the  12,000/.  mortgage,  must  redeem  both.  The  de- 
fendants contended  that  they  were  only  bound  to  redeem  the  6000/. 
mortgage,  the  only  one  prior  to  their  own :  and  so  it  was  decreed  by  the 
Vice-Chancellor  of  England,  and  an  appeal  to  the  House  of  Lords  was 
dismissed,  and  the  decree  was  affirmed  with  costs  (a). 

It  is  a  general  rule  applicable  to  suits  of  this,  as  indeed  of  every  other 
description,  that  persons  who  have  no  interest  must  not  be  joined  with 
those  who  have  an  interest,  for  the  plaintiffs  must  stand  or  fall  together; 
Dor  can  a  bill  be  filed  by  two,  each  claiming  to  be  solely  entitled,  seeking 
that  such  one  of  them  as  may  appear  to  be  entitled  may  be  at  liberty  to 
redeem  or  foreclose,  not  even,  it  seems,  where  it  is  alleged  that  -which- 
ever may  turn  out  to  be  entitled  they  have  agreed  to  divide  the  subject 
between  them  (6). 

r*6f)81  ''^  person  having  an  alleged  title  must  establish  it  before  he 
>-  ^  can  be  permitted  to  redeem :  no  person  will  be  permitted  to  re- 
deem at  his  peril,  leaving  the  rightful  owner  to  recover  against  him  (c): 
but  where  a  bill  was  filed  for  redemption  by  a  person  claiming  to  be 
heir  at  law  of  the  intestate  mortgagor,  against  a  person  who,  after  notice 
of  the  plaintiff'^s  claim,  had  obtained  an  assignment  of  a  mortgage  term, 
and  who  also  claimed  to  be  heir  at  law;  the  court,  being  satisfied  on  the 
evidence  of  the  plaintifl^'s  heirship,  at  once  decreed  a  redemption  (the 
Court  of  Chancery  being  competent  for  the  purposes  of  the  suit  to  judge 
of  fact  equally  as  a  jury)  (d),  and  would  not  send  the  question  to  a  juiy: 
as  the  defendant,  who  was  one  of  the  personal  representatives  of  the  in- 
testate, had  obtained  possession  as  mortgagee,  he  was  precluded  bom 
asserting  any  other  title  in  that  suit ;  but  the  decree  would  not  prevent 
him  from  asserting  his  title  as  heir,  at  law  or  in  equity,  in  a  proceeding 
properly  framed  for  such  purpose;  in  that  suit,  he  would  have  his  prin- 
cipal and  interest  paid,  and  after  that  he  would  still  be  in  a  condition  to 
contest  the  plaintiiTs  claim  as  heir  (e):  the  defendant  being  personal 
representative  as  well  as  mortgagee,  the  decree  went  on  to  direct  that 
the  plaintiff*  should  have  satisfaction  out  of  the  personal  estate  in  a  due 
course  of  administration  for  what  he  as  heir  should  pay  to  the  defendant 
in  redemption  of  the  mortgage  {f). 

(a)  Sugd.  Law  of  Prop.  583 ;  the  reasons  may  be  entitled  to  a  moiety  of  the  equity  of 

of  the  respondent,  which  notice  the  decree  redemption  in  undivided  shares ;  then  there 

more  particularly,  and  which  the  House  of  would  be   no  objection  to  their  joining  as 

Lords  adopted,  are  there  stated.  plaintiffs. 

(6)  Cholmtmddey  v.  Cftn/on,  2  Jac.  &.  W.        (c')  Lomax  v.  Bird,  1  Vem.  182. 
13d;  King  of  Spain  v.  Machado,  4  Russ.  225;         (a)  See  Lancashire  v.  LanaMihire,  1  BeGex 

Ddandrt  v.  Shaw^  2  Sim.  237;  Riduirdaon  v.  &  Sm.  292  ;  with  one  exception,  namely,  as 

Nxxon,  2  Jo.  &  L.  250;  and  see  Calvert  on  to  the  validity  of  a  will  of  real  estate,  i6«flL 
Parties,  p.   110;  and  infroy  Section  v.      In         (e)  Lhyd  v.  Wait,  1  Phill.  61,  68,  69. 
such  ea«»e,  the  two  parties  should  first  mutually         (/)  Ibid,  pp.  70,  79. 
convey  their  interests  in  such  way  that  each 
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A  purchaser  of  an  equity  of  redemption  cannot  file  a  bill  to  redeem  an 
existing  mortgage  until  his  purchase  is  completed.  The  rule — founded 
on  the  maxim,  before  referred  to,  that  i^hat  ought  to  be  done  is  con- 
sidered  as  done — that  by  the  contract  of  purchase  the  purchaser  becomes 
in  equity  the  owner  of  the  property,  applies  only  as  between  the  parties 
to  the  contract,  and  cannot  be  extended  so  as  to  afiect  the  interests  of 
others:  if  it  could,  said  Lord  Cottenham,  a  contract  for  purchase  of  an 
equitable  estate  would  be  equivalent  to  a  conveyance  of  it  (a).  An 
assignment  of  the  equity  of  redemption  made  pendente  lite  is  not  open  to 
the  charge  of  maintenance  (6). 

It  is  now  settled  that  the  mortgagor  cannot  file  a  bill  to  redeem 
until  after  the  time  fixed  for  payment  of  the  mortgage  money  has  ex- 
pired (c). 

*It  seems,  according  to  the  modern  doctrine — whatever  difier-  rt^ggi 
ence  there  may  have  been  in  former  times  in  the  application  of  ^  ^ 
this  maxim,  that  he  who  seeks  for  equity  must  do  equity  {d) — ^that  there 
is  now  no  distinction  as  to  the  equities  to  be  administered  between  the 
case  of  a  party  coming  as  a  plaintifi*or  being  made  a  party  as  a  defend- 
ant, at  least  as  regards  mortgagor  and  mortgagee.  ^'It  has  always  ap- 
peared to  me,"  said  Sir  J.  Wigram,  in  the  late  case  of  Sober  v.  Kemp^ 
1848  (e),  'Mhat  the  terms  on  which  a  mortgagor  or  those  claiming  under 
him  are  entitled  to  redeem,  must  be  the  same  whether  they  are  to  be 
ascertained  in  a  suit  for  redemption  or  for  foreclosure  (/):  it  is  truly  said, 
that  a  plaintifi*  seeking  equity  must  do  equity;  but,  in  determining  what 
is  equity,  the  question  is  what  are  the  duties  or  liabilities  which  his 
situation  at  the  time  of  instituting  the  suit  imposes,  and  not  whether  he 
is  plaintifi*  or  defendant  on  the  record'^  (g) :  ^^  As  a  general  proposition," 
said  his  honor,  *^it  may,  I  believe,  be  correctly  stated,  that  a  plaintiff 
will  never,  in  that  character,  be  compelled  to  give  a  defendant  anything 
but  what  the  defendant  might  as  a  plaintifi"  enforce,  provided  a  cause  of 
suit  arose"  (A). 

Whether  the  defendants  can  by  petition  obtain  a  receiver  against  a 
mortgagor  in  possession  on  a  bill  filed  by  him  to  redeem,  is  doubt- 
ful (i). 

A  mortgagee  can  never  refuse  to  restore  to  bis  mortgagor  or  those 
claiming  under  him,  upon  payment  of  what  is  due  upon  the  mortgage, 
the  estate  which  has  been  vested  in  him  as  mortgagee ;  to  him  it  is  im- 
material whether  the  mortgagor's  title  is  good  or  bad,  and  he  is  not  at 
liberty  to  dispute  it(A:). 

(a)  Lord  Cottenbam,  Tatker  v.  Small,  3  My.  redemption  ought  not  to  have  l^een  so  fettered ; 

&  Cr.  69.    The  two  oontractirig  parties  may,  there  were  other  special  circumstances  in  the 

as  I  presume,  of  course  join  in  seeking  a  re-  case ;  as  to  Time  as  a  bar  to  redemption,  y. 

denaption.  infra^  Section  vi. 

(6)  Booth  V.  Craufick,  vi.  Jur.  1025.  (d)  V.  n/^a,  vol.  i.  p.  422. 

(r)  Brown  v.  CoU,  14  Sim.  p.  428;  no  au-  (e)  6  Hare,  160. 

thorities  were  cited;  the  Vice-chancellor  of  (/)  See  Du  Vigigr  v.  X«c,  2  Hare,  334. 

£n{{Iand  decided  on  the  general  practice;  see,  (g)  6  Hare,  160;  and  see  Hanton  v.  KetU* 

on  this  subject,  Jarman,  Mortgage,  by  Sweet,  ing^  4  Hare,  5  j-el  v.  tn/ro,  p.  685. 

pp.  93,  95,  379;  but  see  Talbot  v.  BraddU^  1  (A)  Hanson  v.  Keating,  4  Hare,  4;  and  see 

Vern.  p.  395,  there  the  mortgage  was  dated  the  other  case,  cited  by  Mr.  Calvert,  113, 

in  1657,  the  time  for  redemption  was  fixed  note  (</);  vidempra,  p.  477,  note  (c),  p.  485, 

for  1688,  the  court  inclined  that  the  plaintiff  note  (6). 

should  redeem  before  the  time ;  but  it  ai>-  (t)  Barlow  ▼.  Gains,  8  Beav.  329. 

pears  to  have  been  on  the  ground  that  the  (k)  Lord  Cottenham,  3  My.  &  Cr.  70. 
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PrimA  fade  the  mortgagor  must  bear  the  costs  of  obtaining  a  recon- 
veyance of  his  property.  It  is  incident  to  the  right  of  the  mortgagee  to 
deal  with  the  property  for  his  own  benefit,  and  therefore  to  deal  with  it 
in  the  ordinary  way  as  with  other  property:  he  has  a  right  to  do  the  best 
he  can  to  protect  bis  estate  in  the  case  of  his  death,  he  is  not  bound  to 
r*f{7nl  ^"^^'^  ^^^  V^^^  0^  allowing  his  estate  to  descend  to  bis  heir  *at 
'•  J  law ;  therefore,  if  he  devise  the  legal  estate  in  the  mortgage  to 
trustees,  and  if  any  one  or  more  of  such  trustees  cannot  be  found,  and 
it  becomes  necessary  to  apply  to  the  court  under  the  stat.  11  Greo.  IV.  ft 
1  Will.  IV.  c.  60,  in  order  that  some  person  may  be  appointed  to  con- 
vey in  lieu  of  such  trustee,  the  mortgagor  or  his  representatives  must 
pay  the  expense  of  such  proceedings,  if  they  seek  to  redeem  (a).  If  the 
deeds  come  into  the  custody  of  the  Court  of  Chancery  by  means  and  in 
the  course  of  the  due  administration  of  the  estate  of  the  mortgagee,  the 
costs  of  obtaining  them  out  of  court  upon  the  mortgage  being  paid  off 
must  be  defrayed  by  the  mortgagor  (i).  But,  if  the  mortgagee  has  mixed 
up  the  mortgaged  property  with  the  title  to  other  property,  and  it  be- 
comes necessary  to  extricate  the  one  from  the  other,  the  additional  cosis 
80  incurred  must  be  borne  by  the  mortgagee  (c). 

Where  the  heir  of  the  mortgagee  is  an  infant,  the  mortgagor  mast  pay 
the  expense  of  the  proceeding  under  the  stat.  11  Geo.  IV.  &  1  Will.  IV. 
c.  60,  to  enable  the  infant  to  convey  {d) ;  but  it  is  established  by  au- 
thority, though  apparently  contrary  to  principle,  that  the  preliminary 
proceedings  in  oider  to  obtain  a  conveyance  from  a  lunatic  mortgagee 
must  be  borne  by  the  lunatic's  estate  (e). 

It  is  fully  settled  that,  where  a  mortgagor  is  proceeding  against  his 
mortgagee,  a  court  of  equity  will  not  compel  the  mortgagee  to  produce 
his  securities,  except  on  payment  of  what  is  due  to  the  mortgagee  (/): 
if  the  bill  even  pray  a  declaration  that  the  mortgage  is  invalid,  that  is 
not  sufficient  to  induce  the  court  to  order  an  inspection  {g)\  nor  where 
the  mortgagee,  pending  a  suit  for  redemption,  has  assigned  the  mortgage, 
can  the  assignee  be  compelled  to  produce  the  deed  on  an  allegation  that 
it  was  made  for  fraudulent  purposes  and  in  order  to  embarrass  the  plain- 
tiff in  the  prosecution  of  his  suit  (A):  but  if  the  mortgagor  has  consented 
to  a  sale  he  must  produce  the  deeds  for  the  purpose  of  making  out  the 
title  (i).  The  mortgagee,  who  states  that  he  is  a  mortgagee  of  part  of 
the  estate  in  question,  is  not  bound  to  discover  *of  what  part,  as 


[•671] 


that  would  be  to  state  the  contents  of  his  title  deeds  (At):   but  the 


(ei)  A'tVi^  V.  SmJlK  0  Hnre,  474.  acted  upon,  liis  lordship  considered  thai  the 

(6)   Burden   v.  Oidaker,    1   Coll.   p.  105;  practice  must  be  considered  as  settled;  but 

WethtrtU  v.  ColHni,  3  Mad.  255.  see  Be  Lewa,  1  Hall  &  Tw.  1*23. 

(c)  Capper  v.   Terrington,  I  Coll.  104;  6         (/)  Vice-Chancellor  Wigram.  Bentimtk  r. 
Hare,  475 ;  and  see  Midland  Countiet  Railway  WUHnk,  2  Hare,  S  ;  v.  wprei^  p.  654. 
Con^nyv,  We8tcomb,2  Rnilw.Ca.  211.  (g)  Crisp  v.  Plaiel,  8  Beav.  62;  and  see 

(d)  Ex  parte  Ommaney,  10  Sim.  298  Daniell's  Pract.  by  Hcadlam,  ii   1083;  bat 

(e)  Ex  parte  Richards,  1  Jac.  &  W.  264;  see  Sassford  ▼.  Blake^ey,  6  Beav.  131,  as  to 
Ex  parte  linker^  Ex  parte  Clay,  Shelford  on  the  riKht  to  have  the  inspection  of  a  deed  im- 
Lunacy,  p.  51U;  Be   Toumsend,  2  Pliiii.  348,  peached  as  fraudulent. 

Lord  Cottenham;  JTwi?  v.  Smith,  6  Hnre,  474,         (*)  Gili  v.  Eyton,  7  Beav.  155. 
476:  in  Ex  parte  Mamtw^  Cr.  &  P.  142,  Lord         (t)  lAvesey  v.  Harding,  1  Beav.  343. 
Cottenham  expressed  his  dissatisfeclion  with         (it)  Jidaison  v.  Walker^  4  Yo.  &  Coll. 447. 
Ex  parte  Richards ;  but,  as  it  had  been  twice 
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Vice-Chancellor  K.  Bruce  ordered  the  production  of  an  indorsement  on 
the  mortgage,  the  purport  of  which  was  set  forth  in  the  answer  («),  the 
only  question  being  the  amount  due,  which  depended  upon  the  contents 
of  the  indorsement  (6) ;  and  a  mortgagee  is  bound  to  produce  bills  of 
exchange  and  promissory  notes  in  his  possession  for  the  purpose  of  show- 
ing what  is  the  amount  of  his  debt(c);  and  the  mortgagee  must  produce 
a  deed  which  contains  a  recital  amounting  to  constructive  notice  (</). 

The  mortgagor  has  no  right  to  require  the  mortgagee  to  assign  the 
mortgage  debt  when  it  is  paid  ofr(e). 

In  all  cases  where  a  mortgagee  is  made  a  party  to  a  suit  by  the  mort- 
gagor, he  is  entitled  to  be  redeemed  {f)y  and  if  the  bill  be  dismissed 
against  him,  it  is  equivalent  to  a  foreclosure  (g) ;  but  the  mortgagor  is 
not  bound  till  decree,  so  that  a  dismissal  for  want  of  prosecution  does 
not  prevent  his  filing  a  new  bill  (A).  A  person  interested  in  the  equity 
of  redemption  may  have  a  decree  for  the  execution  of  a  trust,  without 
offering  to  redeem  a  person  who  stands  in  the  character  of  mortgagee, 
but  is  not  made  a  party  in  that  character,  but  only  on  a  charge  that  he 
claims  an  interest  which  is  denied  by  the  bill  (t). 

If  the  plaintiff  in  a  bill  for  redemption  do  not  pay  the  money  at  the 
time  appointed  by  the  court,  the  bill  may  be  dismissed  without  notice  (A), 
and  such  dismissal  operates  a  foreclosure  (/). 

Even  in  Ireland  and  Jamaica,  where  the  usual  decree  is  a  sale  instead 
of  a  foreclosure,  if  a  mortgagee  is  made  a  party  by  a  subsequent  incum- 
brancer the  bill  cannot  be  sustained,  unless  there  be  an  offer  to  redeem 
the  prior  incumbrancer  in  the  bill ;  the  defect  cannot  be  supplied  by  an 
offer  at  the  bar  (m). 

(a)  See,  as  to  this  point  of  pleading  as  con-  (g)  Cholmky  v.  Lady  Oxford^  2  Alk.  267 ; 

fleeted  with  the  right  to  Discovery,  Hardman  PaBe  v.  Clinton^  12  Ves.  62. 

V.  EUamet,  2  My.  &  K.  745,  758 ;  Latimer  v.  (h)  Hantard  v.  Hardy,  18  Ves.  460. 

jSeatey  4   Cl.  &  Fin.  670;  11  Bli.  N.  S.  112,  (t)  Dalton  v.  Hayter,  7   Beav.  319,  320; 

156  (explained,  2  Phillips.  490-1)  ;  Wigr.on  the  defendant  cannot  by  demurrer  avoid  dis- 

Discovery,  pi.  437 ;  but  see  Ghver  v.  Hattf  2  covering  what  the  interest  is  that  he  claims, 

Pbill.  484.  t6id.  32 1 ;  see  Hodgton  v.  Etpmam,  10  Beav. 

(6)    Phmipt  V.  Etfam,  2  Yo.  &  Coll.  C.  C.  p.  473, 

650;  there  were 'other  special  circumstances  (k)  Stuart  v.   WorrcdJk  1  Bro.  581;  Seton 

in  the  case.  on  Decrees,  147. 

(r)  Gibton  ▼.  Jkwit,  9  Beav.  293.  (i)  Faulkner  v.  Bolton,  7  Sim.  319. 

Id)  Nte»om  V.  Clarkton,  C.  P.  Coop.  Sel.  Ca.  (m)  Balfe  v.  Lord,  as  reported,  2  Dru.  &  W 

93,  96;  2  Hare,  166  (n) ;  and  Boe  Addis  v,  486;  Gordon  v.  HonfaU,  xi.  Jurist,  573  a. 

Campbell^  1  Beav.  262.  Judgment  of  the  Chancellor  of  the  Duchy  of 

(e)  Lord  Chancellor,  Dunstan  v.  Patterwn^  Cornwall  in  tlie  Privy  Council ;  Troughion  v. 

2  Philt.  p.  345.  Bifdea^  6  Yes.  573,  and   Martinez  v.  Cooper, 

C/)  Drew  V.  O'Hara,  2  Ball  &  B.  562,  n.;  2  Russ.  198,  there  cited. 
DaUon  v.  Hayter,  7  Beav.  319. 


♦ADDITIONAL  NOTE.  [*6721 

What  Conduct  on  the  part  of  the  Trusts  or  ExectUor  mR  entitle  the  Cestui  que  Trust 
or  Legatee^  dkc,  to  take  upon  himself  to  sue,  supra,  p.  664. 

The  subject  alluded  to  in  the  text — ^namely,  under  what  circumstances,  as  regard 
collusion  or  refusal  or  neglect  of  the  party  properly  entitled  to  sue,  so  as  to  let  in 
those  who  may  have  a  general  interest  in  the  recoTery  of  the  property,  as  creditors 
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claiming  ander  a  tmsi-deed  or  creditors  or  Imttees  claiming  andnrt  the  estate  of 
a  deceased  debtor,  to  sue — was  lately  Tory  mUy  discussed  before  the  Yice-Cban- 
cellor  Knight  Bruce,  in  the  case  above  referred  to,  of  Barker  v.  Birch,  1  De  Gex& 
Sm.  p.  388,  and  almost  all  the  leading  cases  on  the  subject  were  there  cited.  The 
Vice-chancellor,  in  nving  judgment,  said  that,  if  the  case  ought  to  be  con;radered 
as  one  turning  merely  on  the  existence  or  non-existence  of  proof  as  against  Mr. 
Birch  and  Mr.  Lawson  (the  {>arties  sought  to  be  charged  by  the  plaintiffs),  of 
actual  refusal  to  sue,  or  collusion  in  fact  on  the  part  of  Mr.  and  Mrs.  HiUiard,  the 
persons  who  were  properly  the  parties  to  sue,  or  either  of  them,  his  honor  was  far 
from  thinking  that  the  bill  ought  not  to  be  dismissed;  but  his  honor's  impression 
was  that,  assuming  an  actual  refusal  to  sue  not  to  be  proved — assuming  eoUosioa 
in  fact  also  not  to  be  proved — and  whether  in  general  an  honest  reuisal  by  an 
executor  to  institute  a  suit  against  a  solvent  person,  reasonably  alleged  to  be  equi- 
tably indebted  to  his  testator,  is  sufficient  (1)  or  insufficient  of  itself  to  enable  the 
universal  legatee  of  that  testator  to  sue  the  debtor  in  equity  (if  he  is  equitably 
indebted),  making  the  executor  also  a  defendant — ^there  were  circiunstances  in 
that  case,  which  was  very  special,  to  justify  the  giving  to  the  plaintiffs  a  decree. 

(1)  LaneoMter  v.  £von,  4  Beav.  p.  1G5,  hardly  have  spoken  with  so  mnch  caBtkn 

amongst  other  caaea  in  which  creditors  and  and  particularity  as  to  Colhision,  in  jSbtg&' 

legatees  had  been  held  to  have  luch  right,  v.  i2M«2fy,  6  Ves.  p.  748,  if  a  mete  leliuBi  is 

had  been  cited :  the  Vice-Cbanoellor  observed,  sue  would  have  been  sufficient, 
during  the  argument,  that  Lord  Eldoa  would 
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L        •'  and  Sale. 

Mode  of  Proceeding  to  Foreclose. 

General  Rules, 
By  whom,  and  under  yohat  Circumstances,  a  BiU  may  bejiled  to  i^bnecfose. 
Cases  in  which  the  Mortgagee  may  obtain  a  Sale. 

Mortgagor  decuL,  Payment  out  of  Assets  as  Specialty  Creditor. 
Whm  l^iU  is  taken  pro  confesso,  aaid  the  Estate  is  deficient. 
Mortgagor  Bankrupt. 
Mortgagt  of  Reversion. 
ofAdvoioson. 
Mortgaged  Estate  situated  in  JMand. 
One  of  the  Executors  being  Mortgagor, 
Effect  of  Decree  for  Sale  as  respects  me  Cost  of  Sale. 
Foreclosure  of  Copyholds, 
Mortgage  by  Tenant  in  TaU. 
Stat.  3  rf-  4  Wm.  IV.  c.  74. 

1  WiU.  IV.  e.  36,  {  15,  RuU  13. 
Decree  against  Tenant  in  Ibi^  claiming  under  the  Mortgagor. 
Foreclosure  or  Sale  against  an  Infant. 

Day  to  show  Cause. 
Foreclosure  against  a  Feme  Covert. 

against  a  Company. 
Proceedings  by  Mortgagor  on  Covenant  or  Bond,  after  Foredostane* 
Opening  the  Foreclosure. 

Lockhart  t^.  Hardy,  9  Beav, 
Proceedings  where  the  Mortgagor  dies  without  an  .fietr,  dhc. 
Stat.  1  WiU.  IV.  c.  60. 
4  <:&  5  WiU.  IV.  c,  23, 
Id:  2  Vict.  c.  69. 
Relative  Rights  of  Mortgagor  and  Mortgagee  the  same  in  a  SuU  to  Foreclose  as  ta  s 
Suit  to  Redeem  as  regard  the  Price  of  Redemption. 
Du  Yigier  v.  Lee,  2  Hare. 
Interest. 
3  d&  4  WiU.  rv,  c.  27. 
3  <fc  4  WiU.  IV.  c.  42. 


Foreclosure — General  Observations.  673 

SUst.  7  Qto^  n,  e,  10,  giffing  a  summary  mode  of  Belief  where  Proceedings  are  taken 

by  the  Mortgagee  at  Law  and  on  BUlsfor  Foreclosure. 
Of  enlarging  the  Time  fixed  for  Payment  in  Bill  for  Foreclosure, 
Recovery  of  TiUe  Deeds  in  the  hands  of  Second  Mortgagee  without  Notice, 
When  a  Receiver  may  he  obtained  by  the  Mortgagee, 
BecognUion  of  TiHe  by  Mortgagor  or  Mortgagee. 

Beceipts, 
^Mode  of  Belief  where  the  Deeds  are  lost  or  destroyed,  [*674] 

Disclaimer  by  Provisional  Assignee,  dhc.^  Effect  of-^Costs. 
Eequisiies  for  completing  (he  Foreclosure. 
Assignment  of  Mortgage  pending  the  Suit — Supplemental  BiU — Costs. 

Additional  Note — Sober  v.  Kemp,  before   Vice- Chancellor  Wigram — Specific  Per- 
formance and  Foreclosure. 

The  right  on  the  part  of  the  mortgagee  to  redeem  is,  as  we  have  seen^ 
rery  amply  protected ;  but  it  would  have  been  very  unreasonable  to  have 
Icept  this  right  entire  without,  on  the  other  hand,  enabling  the  mortgagee 
to  compel  the  mortgagor  to  elect  either  to  exercise  this  right  or  to  have 
it  extinguished ;  this  has  been  effected  by  giving,  after  the  time  fixed  for 
payment  has  gone  by,  to  the  mortgagee  and  generally  those  claiming  an 
interest  in  the  mortgage  under  him  the  right — unless,  as  will  be  more 
particularly  adverted  to  hereafter,  the  mortgagor  or  his  representatives 
lave  been  allowed  to  remain  in  possession  for  twenty  years  without  pay- 
ment of  interest  or  any  effectual  acknowledgment  of  the  mortgage  (a) — 
0  file  a  bill  praying  that  the  mortgagor  may  either  redeem  the  estate  or 
}e  foreclosed  of  his  equity  of  redemption  (6).  It  is  no  objection  to  the 
}ill,  that  the  mortgagee  has  taken  the  mortgagor  in  execution  (c) ;  but 
f  he  recovers  the  debt  in  the  one  way,  he  cannot  of  course  enforce  it  in 
be  other  (d).  The  mortgagee  is  not  compelled  to  enter  into  possession 
IS  a  preliminary,  for  that  would  subject  him  to  an  account,  which  the 
»urt  will  never  force  upon  a  mortgagee  (e).  An  intermediate  mort- 
i;agee  is  entitled  to  file  a  bill  of  foreclosure  against  the  mortgagor  and 
he  subsequent  incumbrancers  (f). 

There  cannot  be  a  partial  foreclosure  of  a  mortgage;  thus,  a  person 
intitled  to  a  part  only  of  the  mortgage  money  cannot  file  a  bill  to  fore- 
lose  a  portion  of  the  estate  (g) :  in  one  case  where  a  trustee  had  lent 
rust  money  belonging  to  several  persons,  and  the  trustees  refused  to 
titerfere,  one  of  the  cesiuis  que  trust  having  filed  a  bill  to  foreclose  making 
be  trustees  but  not  the  other  cestuis  que  trust  'defendants,  a  decree  r«g75-i 
Fas  made  for  a  foreclosure  of  one-eighth  of  the  estate,  corre-  ^  -^ 
ponding  with  the  proportion  of  the  plaintiff's  share  of  the  mortgage 

(a)  As  to  the  general  doctrine  of  the  court,         (c)  Davi9  v.  Battintt  2  Russ.  &  M.  76. 

Q  thii  point,  see  Chrislophen  v.  Sparke,  2         /rf)  See  Taylor  v.    Waiert,  1  My.  &  Cr. 

ac.  &  W.  230,  235  J  TrcwA  V.  W^Ai/e,  3  Bro.     266,272. 

89:  paymentof  interest  rebuts  the  presump-         /\   r    jn     i  rri.      kit      4t\a 

^«  -  ■  •  -  r^      I     -.1      r  .'         T  A  ^  (*)  -"WO  Ptnrhyn  v.  Hughes.  6  Yes.  106. 

on  arising  from  length  of  time,  Loflut  v.         ; '  *  -e     » 

icifl,  2  Scho.  &  Lef.  642 ;  and  it  mijEht  have  (/)  Bichards  v.  Cooper,  6  Beav.  304. 

een  rebutted  by  other  circumstances,  Toplii  (g)  Palmer  ▼.  Carlule^  J  Sim.  &  St.  p.  423 ; 

.Bakery  2  Cox,  pp.  119,  122-3, in  theEzche-  and  see  Lowe  v.  Morgan,  1  Bro.  368 :  where 

uer :  as  to  the  efiect  of  the  new  Statute  of  separate  estates  are  mortgaged,  by  principal 

imitations,  3  &  4  Will.  IV.  c.  27,  s.  40,  vide  and  surety,  for  the  same  debt,  one  cannot  be 

i/ra,  Sect  vi.  separately   ibreclosed ;   Sloke$  v.  Clendon^  3 

(6)  y.  flt^ra,  vol.  i.  p.  604  ;  as  to  the  efiect  Swanst  150. 
r  a  Tender,  ▼.  jvpro,  p.  652. 
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money  (a);  but  Lord  Tburlow  would  not  act  upon  the  decree  unless  bj 
consent  (A). 

If  there  be  two  joint  mortgagees,  and  one  sues  for  foreclosure,  the 
other  refusing  to  join  but  being  a  party,  the  plaintiff  is  entitled  to  the 
common  decree  for  foreclosure  of  the  whole  (c). 

A  case  for  foreclosure  may  occur  in  default  of  payment  of  theintere^ 
though  the  time  for  payment  of  the  principal  has  not  arrived  ((f). 

A  subsequent  mortgagee,  after  a  prior  mortgagee  has  been  paidoij 
may  file  a  bill  to  have  a  conveyance  of  the  legal  estate  without  praying 
for  a  foreclosure  (e). 

A  bill  for  foreclosure  may  be  filed  by  the  mortgagee  as  incident  to  his 
rights  as  mortgagee,  notwithstanding  a  notice  to  pay  off  and  a  tender; 
though,  if  it  shall  turn  out  that  the  full  amount  due  has  been  tendered  to 
him,  and  due  notice  to  pay  him  off  had  been  given,  he  will  have  to  pay 
the  costs  (/);  and  he  may  file  such  a  bill,  notwithstanding  a  decree  lof 
redemption,  for  the  mortgagor  notwithstanding  the  decree  may  make 
default,  and  it  would  therefore  be  unjust  not  to  let  the  mortgagee  actii 
regard  to  his  securities  as  if  he  were  to  continue  the  owner  of  the  mort- 
gaged property  (g). 

The  signing  a  receipt  in  full,  and  a  delivery  of  the  title  deeds,  the 
estate  not  having  been  reconveyed,  will  not  prevent  the  mortgagee  iroai 
filing  a  bill  for  foreclosure  and  for  a  restoration  of  the  title  deeds,  if  the 
amount  in  respect  of  which  the  receipt  was  given  consisted  in  part  d 
securities  which  have  turned  out  not  to  be  available  (A). 

In  the  case  of  a  mortgagee  whose  security  is  composed  both  of  Itsi 
and  of  stock,  or  personal  chatties  or  a  policy,  the  decree  to  be  made  is, 
it  seems,  to  direct  that  the  mortgagee  first  realize  his  collateral  secoiitie^ 
and  afterwards  to  give  the  common  decree  of  foreclosure  as  regards  the 
real  estate  (i). 

In  a  complicated  case  where  there  are  different  suits,  the  court  viO 
r*6761  *^^^^  *  decree  for  foreclosure,  or  such  other  decree  or  decrees 
'-  -I  as  the  justice  of  the  case  may  require  as  between  the  Tarioiis 
parties  (A:). 

If  a  person  has  agreed  for  a  given  time  not  to  foreclose  the  mortgagor) 
he  is  bound  by  it,  and  in  that  case  he  cannot  file  a  bill  to  redeem  a  prior 
mortgagee,  because  he  has  no  right  to  file  such  a  bill  without  prayiogto 
foreclose  the  mortgagor  (/). 

The  court  will  presume  that  an  instrument  purporting  to  be  a  security 

(a)  Montgomerie  v.  Mar^mt  of  Balk,  3  Ves.  Qntgeon  ▼.  Gerrard^  on  appeal,  in  DuchjrCoori 

660.  of  Lancaeier,  4  Yo.  &  Coll.  1-28,  etstq. 

(6)  See  Mr.  Vesey's  note,  3  Ves.  p.  560  j  (h)  Tetd  v.  CannUhtn,  2  Yo.  &  Cbll.  CX 

T.  tii/rfl,  Section  v.  as  to  Parties.  31 ;  and  see  llie  cases  cited  by  ihe  ViceCh«* 

(f)  Davenport  r.  /cmet,  xii.  Jur.  827.  eel  lor  Knight  Bruce,  ibid,  p.  40.    Bai  a  sob- 
{d)  BwTowa  V,  MoUoff^  2  Jo.  &  L.  526;  sequent  security  may  be  sotakenasubli^'^ 

JRoddy  V.  WiUianu,  3  Jo.  &  L.  1,  3,  18,  23;  to  be  a  substitute,  ibid,  p.  39;  Short  ^.Siirt, 

this  point,  however,  is  not  specifically  adverted  2  Phill.  378. 

to,  excepting  in  the  marginal  note;  Stanh(^        (i)  Dyson  y.  MorriM^  I  Hare,  423-4. 

V.  Mannen,  2  Eden,  197;   Gladwyn  ▼.  HUch-         \k)  Doddy,  LydaU,  1  Hare,  333,  35?  i  ^' 

man,  2  Vern.  135.  infra,  p.  692. 

(e)  Grugeon  v.  Gerrard,  infra.  (I)  Coote,  599;  Ramtbottom  v.  ^'^^ 

If)  V.  txtpra,  p.  652;  and  RohtrtM  ▼.  PfB-  pend.  p.  704,  there  cited;  Bwrwca  Y.^m* 

Uam»,  4  Hare,  129.  2  Jones  &  L.  521. 

(g)  Judgment  delivered  by  Maule,  J.,  in 
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kr  money  is  a  mortgage  giving  the  ordinary  remedies  of  foreclosure, 
unless  the  terms  of  the  instrument  exclude  that  construction  (a);  but 
Rrhere  the  contract  is  that  a  certain  sum  of  money  and  interest  shall  be 
I  charge  on  the  estate,  and  if  the  same  be  not  paid  at  a  particular  time, 
:he  party  entitled  to  the  money  shall  have  power  to  Sell  the  estate,  there 
8  no  right  of  foreclosure  arising  out  of  such  a  contract ;  if  the  incum- 
brancer unnecessarily  file  a  bill  for  the  interference  of  the  court,  he  may 
}e  liable  to  costs  (6). 

Where  there  is  a  simple  mortgage  without  a  power  of  sale,  still  a  Sale 
nstead  of  a  foreclosure  may  be  obtained  by  the  mortgagee  in  certain 
3ases(c).  Thus,  where  the  mortgage  is  in  fee,  and  the  mortgagor  is 
lead,  a  bill  may  be  filed  by  the  mortgagee  against  the  personal  repre^ 
jentative  and  the  heir  or  devisee,  for  payment  of  the  mortgage  debt  out 
)f  the  personal  estate  as  far  as  it  will  extend,  and  that  the  deficiency  be 
'aised  by  sale  of  the  mortgaged  estate  (d);  or  that  there  may  be  a  sale 
>f  the  estate,  and  the  deficiency  made  good  out  of  the  personal  assets  {e)i 
he  mortgagee,  filing  the  bill  on  behalf  of  himself  and  the  other  creditors, 
ices  not  lose  any  of  the  benefits  which  his  mortgage  confers  {f).  Where 
he  personal  estate  of  the  deceased  mortgagor  is  deficient,  a  mortgagee 
nay  pray  a  sale  of  the  mortgaged  premises,  in  the  first  instance,  where 
he  heir  and  personal  representative  are  the  same  person ;  but  Lord 
Thurlow  held  that,  if  they  are  different  persons,  it  is  necessary  first  to 
lave  an  account  of  the  'personal  estate  {g)\  however,  a  creditor  r»z>77i 
)y  mortgage  and  collateral  bond  cannot  sue  as  sole  specialty  '-  '' 
creditor  for  the  purpose  of  obtaining  payment  out  of  the  real  assets,  unless 
le  make  all  parties  interested  in  disputing  that  fact  parties  (A).  An  equi- 
able  mortgagee  may  also  obtain  a  sale  where  the  mortgagor  is  dead  {%) ; 
)ut  this  subject  will  be  treated  of  hereafter.  If  the  mortgagee  being 
mt  of  possession  sues  as  a  creditor,  on  behalf  of  himself  and  others  (A;), 
le  will  not  be  permitted  to  restrain  a  person  who  is  executor  and  trustee 
>f  the  real  estate  from  acting  according  to  his  judgment  in  the  proper 
nanagement  of  the  property,  and  turning  it  to  account,  either  by  felling 
imber  or  otherwise;  as  a  general  creditor,  he  will  with  the  others  have 
he  benefit  of  whatever  may  be  thus  realized  (/).  Where  the  mortgagee 
)f  a  leasehold  having  a  covenant  to  pay,  surrendered  the  lease  with  a 
^ew  to  a  new  lease  being  obtained,  that  arrangement  being  expressed 

(a)  Btdft  V.  Lard,  2  Dr.  &  W.  480,  488-9.  Raiket  v.  Hall,  cited  3  Yo.  &  Coll.  605,  Lord 

(6)  Sampwn  v.  PaiUiaon^  1  Hare,  535-6;  Abinger  refused  to  give  reliefto  a  person  suing 

^wn  V.  Morris,  1  Hare,  p.  413;  and  see  Flf-  as  mortgagee  and  general  creditor,  and  put 

vunt  Downe  y.  JUbrrif,  3  Hare,  p.  404 ;  and  him  to  his  election ;  and  in  Bvmey  v.  Morgan^ 

ExparU  Bamett,  in  re  AUtn,  viii.  Jur.  366.  1  Sim.  k  St.  p.  362,  the  Yice-Chancellor  said 

{c)  See,  on  this  subject,  the  cases  collected  that  a  mortgagee  had  no  common  interest 

)y  Mr.  $eton,On  Decrees,  pp.  107,  174 ;  and  witli  the  creditors,  and  could  not  sue  on  their 

i^te,  On  Mortgages,  600,  et  ttq,  behalf. 

id)  Daniel  y.  SknpwUh,  2  Bro.  155 ;  Hodg-  (g)  DoftUl  y.  Skiptoith,  2  Bro.  C.  C.  155. 

m  V.  Parker,  mentioned  in  note  to  i6.p.  154.  (A)  White  y.  HiUacrey  iy.  Jur.  102;  3  Yo. 

(0  See  Seton  on  Decrees,  173-4 ;  King  y.  &  Coll.  p.  609. 

hiith,  2  Hare,  239.  (t)  BrockeUivrtt  v.  Jenop,  7  Sim.  p.  442; 

(/)  Skey  y.  Bennett,  2  Yo.  k  ColL  C.  C.  y.  infra,  Sect,  x..  Equitable  Mortgages. 

105;  Ahbrxdge  y.  Wetibrooke,  5   Beay.    188,  (Jfc)  See  Seton  on  Decrees,  p.  174. 

193;  and  see  Wild  y.  Lockhart,  infra;  but  (/)  King  v.  Smith,  2  Hare,  243;  see,  how- 

)ee  p.  653,  mpra,  n.  (A;),  as  to  interest.    In  eyer,  supra,  p.  648. 
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to  be  without  prejudice  to  any  other  security  the  mortgagee  might  bare, 
and  the  Dew  lease  had  not  been  assigned  to  him  as  had  been  agreed; 
though  be  could  not  foreclose,  the  covenant  in  the  original  mortgage  was 
held  not  to  be  extinguished  (a). 

It  was  held  by  Sir  J.  JekyI,  M.  R.,  that,  where  an  order  is  made  for 
taking  a  bill  for  foreclosure  pro  confesso  for  want  of  an  answer,  and  the 
estate  is  deficient  in  value  to  pay  the  incumbrance,  a  sale  may  be  ob- 
tained in  the  first  instance  ;  but  in  ordinary  cases  it  seems  that  the  fact 
of  the  deficiency  of  the  security  will  not  alone  warrant  a  decree  for  sale, 
though  the  mortgagor  will  naturally  in  such  case  sue  on  his  specialty 
for  the  deficiency,  and  thus  open  the  foreclosure  if  obtained  ;  but  the 
M.  R.  said  it  was  often  in  such  cases  referred  to  a  Master  to  set  a  value 
on  the  estate,  and  the  plaintiff  to  take  it  pro  tanto  (6). 

Where  the  mortgagor  becomes  bankrupt,  the  mortgagee  may  obtain  a 
sale  under  Lord  Rosslyn's  Order,  8th  March,  1794  (c).     Where  the 

r*6781  ^^^ff^S^  is  of  ^  ^'T  reversion  (</),  or  of  an  ^advowson  (e),the 
>-  -I  mortgagee  may  obtain  a  sale.  Where  the  mortgaged  estate  is 
situate  in  Ireland,  or  in  a  colony  where  the  course  6{  the  courts  there  is 
to  decree  a  sale,  if  a  suit  be  instituted  by  the  mortgagee  in  the  Court  of 
Chancery  here,  it  would  seem  that  the  proper  course  is  to  pray  a  sale: 
if  there  be  already  a  suit  in  the  court  where  the  land  is  situate,  and  then 
a  suit  is  brought  here,  and  the  accounts  can  be  more  conveniently  taken 
in  the  latter  suit,  the  court  will  restrain  proceedings  in  the  foreign  soit 
till  the  accounts  are  taken,  the  mortgagor  undertaking  to  consent  to  any 
order  to  be  made  in  the  foreign  suit  which  this  court  may  think  reason- 
able (/).  Where  one  of  the  executors  is  indebted  to  the  testator  on 
mortgage,  if  his  co-executors  should  find  it  necessary  to  sue  him  tbej 
should  pray  a  sale,  not  a  foreclosure,  the  mortgagor  having  an  interest 
in  the  mortgage  as  executor  which  would  not  be  foreclosed  {g). 

A  decree  for  sale  of  an  incumbered  estate  instead  of  foreclosure,  does 
not,  pnmd  facie^  alter  the  relative  rights  of  the  parties,  the  purchase 
money  is  substituted  for  the  estate,  and  as  a  general  rule  the  security  of 
the  mortgagee  is  not  to  be  diminished  by  deducting  from  it  a  propor- 
tionate part  of  the  costs  of  the  sale  (A).  If  the  decree  for  sale  is  conceded 
upon  terms,  in  order  to  prevent  the  operation  of  the  general  rule,  the 

(a)  Greenwood  v.  Taylor,  14  Sim,  505 ;  and  his  marriage  settlement,  lo  raise  l5,0i»l  iT 

see  Teed  v.  Carruihen,  supra.  mortgage,  annuity,  or  otherwise,  and  sabpS 

(6)  Dashwood  v.  Eithazey,  Moseley,  196;  thereto,  his  interest  in  the  estate  was  to  he 

Curs.  Cane.  p.  35C:  according  to  the  diet,  of  settled;  it  was  held,  by  the  Vice-Chaocelte 

Lord  Hardwicke,  Lord  Kinruml  v.  Moneyed  of  England,  that  he  was  entitled  iD?ell^ 

Swanst.  208,  n.,  the  morigngee  may  pray  a  entire  interest,  as  it  was  not  worth  more  liaj 

sale,  if  he  thiuks  the  estate  be  a  scanty  se*  15,000/.:  ultimately,  however  (see  3My.» 

curiiy;  but,  as  Mr.  Cooie  has  observed,  how  Cr.  03),  the  bill  was  dismissed  oo  anobjticws 

is  the  fact  to  be  ascertained  1   see  pp.  001,  as  to  parlies  (see  pp.  68,  71,  as  to  ibepriii» 

602, 2d  edition ;  v.  tn/ro,  Simmom  v.  Wood^  3  pal  point). 
Hare,  p.  044.  (e)  Mackenzie  v.  Robituon,  3  Atk.  559. 

(f)  See  Arch.  Bank.  Laws,  by  Flather,  pp.         (/)  Eeckford  v.  Kemble,  1  Sim.  &  Sl  15; < 

161-2,  for  the  cases  on  this  subject.  v.  supra^  pp.  11,  12  ;  v.  n^TO,  p.  672. 

(d)  Daniel  v.  Skipwith,  2  Bro.  155;  How        (g)  Diet.  Lord  Hardwicke.  Incoi  v.W^ 

V.  VigureM,  1  Ch.  Rep.  33 ;  but  there  the  bill  Atk.  50. 

was  against  the  heir.     In  Ta^cer  v.  Small^  6         (*)   Upperion  r.  HarriMm,  7  Sim.  p.  ^ 

Sim.  625,  a  person,  tenant  in  tail  in  remain-  the  eaily  cases  are  collected  in  Mr.  SimoBU 

der,  aAer  a  life  interest,  was  empowered,  by  note;  Hepwartk  v.  Hetkpf  3  Hare, 4S5. 
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erms  must  appear  (a) ;  the  sale  may  have  been  for  the  benefit  of  the 
irst  mortgagee,  but  it  is  also,  and  probably  much  more,  for  the  benefit  or 
;oDTenience  of  the  subsequent  mortgagees,  \irho  might  not  have  been 
ible  to  redeem  the  prior  incumbrances:  Lord  Langdale,  therefore,  in  a 
ate  case  where  the  subject  was  fully  discussed,  held  that  the  money 
irising  from  the  sale  of  each  estate  separately  incumbered,  ought  to  be 
reated  in  the  same  manner  as  the  estate  itself  would  have  been,  and 
hat  the  mortgagees  ought  to  be  paid  their  principal,  interest,  and  costs 
iccording  to  their  respective  priorities,  and  that  the  costs  of  the  sale 
lught  not  to  be  paid,  in  the  first  place,  out  of  the  general  fund  (i).  This 
iistinction  seems  to  hare  been  taken ;  where  the  bill  is  filedby  a  subsequent 
Dcumbrancer  or  other  person  interested  in  the  estate,  to  settle  priorities 
ind  obtain  satisfaction,  if  the  first  ^mortgagee  insists  upon  being  r*z;7Q-i 
edeemad  or  that  the  bill  be  dismissed  against  him  with  costs,  ^  -■ 
iS  he  may,  but  he  gives  up  that  right  and  for  the  convenience  of  all 
parties  consents  to  a  sale,  he  will  have  his  costs  according  to  the  general 
ale ;  but  if,  instead  of  doing  so,  he  merely  states  his  title  and  takes  the 
benefit  of  the  suit  for  the  purpose  of  obtaining  payment  with  the  other 
parties  of  what  is  due  to  him,  and  a  sale  is  made  with  his  consent, 
le  must  submit  to  having  the  costs  of  the  suit  first  deducted  (c).  Where 
he  mortgagee,  having  a  power  of  sale,  prays  for  a  sale  only,  he  can  have 
10  other  relief  at  the  hearing ;  but  leave  has  been  given  to  amend  by 
dding  a  prayer  for  foreclosure.  Although  there  be  a  power  of  sale,  the 
Qortgagee  may  foreclose  {d).  If  a  mortgagee  with  a  power  of  sale  files 
[  bill  to  foreclose,  he  will  not  on  motion  be  directed  to  sell  (e). 

A  mortgagee  of  a  copyhold  estate  who  is  not  in  possession,  may  bring 
lis  bill  against  the  mortgagor,  before  admittance,  for  a  foreclosure,  and 
tfier  he  has  obtained  such  decree  his  course  is  to  proceed  by  ejectment 
or  possession  of  the  mortgaged  premises  (f) ;  if  no  surrender  has  been 
aade,  and  the  mortgagor  is  foreclosed,  he  will  be  ordered  (at  the  ex- 
►ense  of  the  mortgagee)  to  surrender  the  estate  {g). 

Before  the  abolition  of  recoveries,  where  a  bill  was  filed  to  foreclose 

mortgage  made  by  Tenant  in  tail  not  perfected  by  recovery,  the  court 

id  not  compel  the  tenant  in  tail,  on  his  covenant  for  further  assurance, 

pecifically  to  suffer  a  recovery,  but  decreed  him  to  make  a  good  title  to 

(a)  Bamti  v.  Ractter,  1  Yo.  &  CoU.  C.  C.  JR.  402 ;  and  see  Pace  v.  Marsden,  Seton  on 

03;  and  see  Ckare  ▼.  Wood^  4  Hare,  82;  and  Decrees,  275;  Cooke  v.  Broumy  4  Ya  &  Coll. 

ee  Aldridge  y.   Weatbrook,  5   Beav.  p.  188,  p.  227;  there  the  mortgagee  prayed  a  sale: 

Hpra.  Borne*  y.  Racater^  1  Yo.  &  Coll.  supra;  there 

(6)  Wild  V.  Lodeartf  10  Beav.  323.    The  the  bill  prayed  a  foreclosure;  but  see  the  cases 

ill  was  filed  by  the  first  incumbrancer  over  in  the  preceding  notes, 

arts  of  the  estate,  against  the  second  incum-  (d)  Kerriek  v.  Saffery^  7  Sim.  317. 

rancer  on    that   part,  and  the  first  incum-  (e)  .inoti.  23  or  24  April,  1818,  before  Vice- 

ranoer  over  other  parts,  over  which  the  plain-  Chancellor  Leach,  Mad.  MS.  1  Pr.  and  P. 

ifi*  bad  a  subsequent  incumbrance,  and  nu-  668. 

lerous  other  incumbrancers ;  the  sale  was  (/)  Sutton  v.  Slonej  2  Atk.  101,  Justice 

lade  by  consent,  without   prejudice:    and  Wright. 

se,  on  this  subject,  Daniell's  Pract  by  Head-  (g)  HUl  v.  Pricey  1  Dick.  344 ;  see  Jarm. 

un,  u.  1264.  Mortgages,  by  Sweet,  406,  from  whence  seve- 

(c)  This  I  understand  to  be  the  efiect  of  ral  of  the  authorities  aliove  cited  are  taken ; 

}race  v.  Ducheu  of  Marlborough^  Moe.  50;  and  Coote  on  Mortgages,  601,  ef  §eq. 
nd  White  v.  Biehop  of  Peterborough^  Jacob's 
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the  mortgagee  (a):  Lord  Thurlow  held  that ,  under  a  covenant  of  a 
tenant  in  tail  mortgagor  for  further  assurance,  he  might  be  compelled  to 
do  such  acts  as  were  in  his  power  to  perfect  the  title  {b) ;  but  if  he  died 
before  he  had  actually  done  such  acts,  even  though  there  had  been  a 
r*f;R01  ^^^''^^  against  him,  his  issue  were  not  *bound  (c).  By  the  47tk 
L  ^^^^  section  of  the  stat.  3  &  4  Will.  IV.  c.  74,  it  is  enacted  that  "  no 
disposition  by  a  tenant  in  tail  resting  only  in  contract  either  express  or 
implied,  or  otherwise,  and  whether  supported  by  valuable  consideratioD 
or  not,  shall  be  of  any  force  at  law  or  in  equity  under  this  acty  notwith- 
standing such  disposition  shall  be  made  or  evidenced  by  deed:"  nosudi 
deed,  therefore,  will  have  any  effect  under  that  act^  and  it  cannot  bind 
the  issue  of  the  tenant  in  tail  or  those  in  remainder;  but  the  Court  of 
Chancery  may  still  enforce  a  contract  made  by  tenant  in  tail  as  against 
himself  under  his  covenant  for  further  assurance  {d) ;  and  by  one  of  Sir 
E.  Sugden's  acts,  1  Will.  IV.  c.  36,  s.  15,  rule  13,  the  coart  itself  may 
execute  the  decree  against  a  tenant  in  tail  in  custody  for  a  contempt. 

A  decree  of  foreclosure  against  a  person  claiming  as  tenant  in  tail 
under  the  mortgagor  made  absolute,  or  a  release  executed  by  him  in  a 
suit  for  foreclosure,  the  time  for  redemption  having  gone  by,  though  the 
foreclosure  may  not  have  been  made  absolute,  is  binding  on  his  issue 
and  on  those  in  remainder  (e). 

When  the  devisee  or  heir  of  the  mortgagor  is  an  Infant,  a  decree  of 
foreclosure  may  be  obtained  against  him ;  but  the  ordinary  course  is, 
where  the  mortgagee  requires  it  or  consents,  to  direct  a  reference  to  the 
Master  to  inquire  whether  a  sale  of  the  premises  is  for  the  infant's  benefit, 
though  where  it  is  clear  that  it  will  be  for  the  benefit  of  the  infant,  the 
court  may  at  once  direct  a  sale  (y ).  If  a  sale  be  directed,  the  infant  will 
be  ordered  to  convey  under  the  11th  section  of  the  statute  1  Will.  IV. 

r*fi8n  ^'  ^^  ^^^'  ^'^^^^  ^^^  decree  against  an  *infant  is  to  foreclose, 
'-        ^  the  practice  has  always  been  to  give  him  a  day  to  show  cause 

(a)  SutloH  V.  Stone^  2  Atk.  101,  Mr.  Jus-  applies  it  to  the  issue  and  remaiAdermeB, 

tice  Writ^lit;  Tourle  v.  Band,  2  Bro.  052.  though  he  adds,  ^'JH  equitable  relief  in  the 

{b)  Tourle  v.  Rand,  2  Bro.  uin.  tup. ;  Pye  ▼.  case  of  a  defective  or  informal   aafmramee  is 

Daubuz,  3  Bro.  p.  595:  see,  on  the  subject  of  expressly  and  anxiously  excluded/' ifrtd  /  and 

imperfect  or  voidnhle  conveyances  by  tenant  see  Sugd.  V.  and  P.  227,  §  7. 
in  tail,  Jarman,  Mortgage,  by  Sweet,  p.  209,         (e)  Reynoldson  v.  Perkinty  AmK  564  ;  aod 

where  the  effect  of  the  statute  3  &  4  Will.  IV.  see  Powell  on  Mortgages,  by  Coventry,  vol.  il 

c.  74, s. 38,19 stated;  where, also  (pp. 2 10-11),  p.  972,  <<  teq.,-  Ratcarrick  v. BarUmy  I  Ch.  Ol 

the  effect  of  the  2l8t  section  of  the  same  217:  "The  release,"  said  Lord  UaidwiclBe, 

statute,  as  to  mortgages  granted  by  tenant  in  "  was  equal  to  an  absolute  forecioaure   bf 

tail,  is  stated ;  et  v.  tupra,  p.  G39.  order." 

(c)  jlttomey-General  v.  Day,  1  Yes.  Sen.  (/)  Davit  ▼.  Dowding,  2  Keen,  p.  245; 
224;  Powell  v.  Powell,  Prec.  Ch.  p.  279;  the  Chnion  v.  Bernard,  1  Dru.  2b7;  Momdt^  r. 
defendant  had  stood  out  ail  process  of  con-  Mondey,  1  Yes.  &  R  223;  Booth  ▼.  Ruk,  I 
tempt :  *' Since,"  said  the  Lord  Keeper,  "*  he  Yern.295;  but  this  seems  to  have  been  a  bill 
did  not  make  use  of  his  power  by  fine  or  re-  for  the  general  administration  of  tbe  estate: 
CO  very,  his  issue  could  not  be  bound  by  any  — — i—  y.  Mantell,  1807,  Mad.  MS.,  1  Pr.  and 
other  act  of  his."  P.  667.     This  is  an  exception  to  the  geneiml 

(d)  This  clause  (§  47)  was  introduced  into  rule,  in  order  to  prevent  foreclosure ;  bat  the 
the  bill  by  Mr.  Hayes.  **  The  all-absorbing  analogy  is  not  carried  out  so  as  to  sell  or  okm* 
nature  of  equity,"  says  that  eminent  lawyer,  gage  an  infant's  real  estate,  only  because  it 
**  ever  seeking  to  insinuate  its  jurisdiction,  may  be  for  his  benefit ;  Brool^ield  ^.  BnuOey, 
rendered  Uiat  precaution  necessary :"  Intro-  Jac.  R.  635 ;  HiU  v.  Mattrieey  I  De  G.  &  Sol 
duction  to  Convey,  i.  p.  163.   But,  in  expound-  p.  214. 

ing  that  clause  (same  page),  Mr.  Hayes  only         (g)  Schol^idd  v.  Htftfidd^  8  Sim.  p.  470. 
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Igainst  the  decree  on  his  coming  of  age  (a),  and  the  statute  1  Will.  IV. 
3.  47,  ss.  10,  11,  enacting  that  the  parol  shall  not  demur,  has  made  no 
iteration  in  the  practice  in  this  respect  (6);  but  the  infant  when  of  age 
s  not  allowed  to  unravel  the  account,  nor  is  he  entitled  to  redeem  the 
Dortgage  by  paying  what  was  reported  to  be  due  with  subsequent  in- 
erest ;  he  can  only  show  error  in  the  decree  or  falsify  the  accounts  for 
raud  or  error  (c):  where  an  infant  had  a  day  to  show  cause  and  after- 
wards attained  twenty-one,  and  left  the  kingdom  to  avoid  his  creditors, 
)ermission  was  given  to  serve  the  clerk  in  court  with  the  subposna  [d). 
Jnder  special  circumstances,  the  court  will  refuse  to  make  a  decree  of 
breclosure  against  an  infant  (e). 

If  a  bill  be  brought  against  Husband  and  Wife,  to  foreclose  the  equity 
^f  redemption  in  the  wife,  whether  the  mortgage  be  made  before  or  after 
narriage,  the  wife  will  be  decreed  to  be  foreclosed  though  under  cover- 
ore  ;  no  day  is  given  to  her  or  her  heirs  to  redeem  or  to  show  cause 
ifter  the  coverture  shall  be  determined  {f). 

When  a  bill  of  foreclosure  is  jBled  against  a  company,  the  decree  to 
)e  made  is  a  reference  to  the  Master,  to  take  the  account  and  to  fix  a 
lay  of  payment,  and,  if  not  paid  at  the  day,  then  liberty  for  the  plaintiff 
0  apply  as  he  may  be  advised  {g). 

On  the  foreclosure  being  made  absolute,  according  to  the  course  of 
he  court,  the  estate  becomes  to  all  intents  the  real  estate  of  the  mort- 
gagee (A). 

If  a  mortgagee  in  fee  die  in  possession,  and  the  heir  on  whom  the 
Dortgage  descends  obtains  the  equity  of  redemption,  according  to  Lord 
Commissioner  Trevor,  if  there  be  not  a  deficiency  of  assets,  the  heir  will 
>e  entitled  to  retain  the  mortgaged  estate  (t) ;  but  it  may  well  be  doubted 
whether  he  would  not  now  be  considered  as  *constructively  a  r^gooi 
rustee  for  the  persons  interested  in  the  personal  estate  (k) ;  ac-  ■■  ^ 
Drding  to  another  early  case,  if  the  heir  has  foreclosed,  he  may  keep 
he  estate,  paying  the  mortgage  money  to  the  executor  (/);  but  this 
lase  is  open  to  the  same  observation. 

In  infant  tenant  in  tail  is  within  this  clause,         (e)  See  Coote,  p.  614. 
'mny  v.  Pretor^  9  Sim.  p.  135  j  RadcUffe  v.         (/)  Mallack  v.  Gallon,  3  P.  Wms.p.  352  j 

Scdn,  1  Keen,  131.     The  application  under  and  the  cnses  in  the  notes,  Burke  v.  Crosbie, 

tiis  act  must  be  by  petition,  not  by  motion,  1  Ball  &  B.  503. 

Yo.  &  Coll.  75.  (g)  Chamberi  v.  Porttea  Water  Works,  8 

(o)  Goodier  v.  Jlshton,  18  Ves.  83  j  Booth  Feb.  1820,  before  Vice-Chancellor,  Mad.  MS, 

.  Rich,  1  Vern.  p.  295 ;  Spencer  v.  Boyee,  4  1  Pr.  and  P.  667. 

^es.  370,  where  the  form  of  the  decree  is        (A)  Le  Gro$  v.  CodcereU,  5  Sim.  380 ;  as 

iven ;  Bishop  of  Winchester  v.  Btavoir,  3  Yes.  to  making  the  foreclosure  absolute,  v.  mfra, 

17.  p.  692. 

(6)  Price  V.  Carver,  3  My.  &  Cr.  p.  157 ;         (i)  Fitk  v.  Fisk,  Prec.  Ch.  p.  1 1 ;  2  Fonbl. 

nd  see  Lewis  v.  John,  1  C.  P.  Coop.  R.  8.  p.  284 :  the  next  of  kin  are  certainly  only  vo- 

(c)  Mallack  v.  Galton,  3  P.  W.  352.      In  lunteers,  as  is  the  heir. 
Ijfw  ▼.  mflw,  2  Eq.  Ab.  1 1 ;  S.  C.  3  P.  W.         (k)  V.  supra,  pp.  299,  302, 650, 651 ;  how- 

t52,  note,  this  is  said  to  be  the  settled  prac  ever,  the  next  of  kin  as  well  as  the  heir  are 

ice :  Bishop  of  Winchester  v.  Beaooir,  ubi  sup, ;  equally  volunteers. 

i^mcer  v.  Boyes,  4  Ves.  370;    Williamson  v.         (/)   Clerkson  v.  Bowyer,  2  Vern.  p.  67,  and 

hrdon,  19  Ves.  114;   Sheffield  v.  Duchess  of  Globe  v.  Lord  Carlisle,  there  cited;  2  Fonbl. 

Clicks,  West,  R.  682 ;  Blatch  v.  Wilder^  ibid,  p.  285.     Mr.  Conte,  p.  608,  does  not  object  to 

^24.  this  doctrine;  sed  v.  ibid.  617 j  and  see  Freak 

{d)  Elcock  V.  Glegg,  2  Dick.  764.  v.  Hearsey,  1  Ca.  Ch.  p.  61. 
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It  has  been  noticed  in  a  former  page,  that,  if  a  debt  be  secured  bj 
the  mortgage  of  a  real  estate,  and  also  by  covenant  and  coUaterallj  by 
bond,  the  mortgagee  may  pursue  all  his  remedies  at  the  same  time  (a). 
If  he  obtain  full  payment  on  the  bond  or  covenant,  the  mortgagor  is,  by 
the  fact  of  payment,  entitled  to  redeem  the  estate,  and  foreclosure  is 
prevented  or  not  allowed.     But,  if  the  mortgagee  obtains  only  part  pay- 
ment on  the  bond  or  covenant,  he  may  go  on  with  his  foreclosure  suit, 
and,  giving  credit  in  account  for  what  he  has  recovered  on  the  bond  or 
covenant,  he   may  foreclose  for  non-payment  of  the  remainder.   Od 
the  other  hand,  if  he  obtains  a  foreclosure  first,  and  alleges  that  tbe 
value  of  the  estate  is  not  sufficient  to  satisfy  the  debt,  he  is  not  abso- 
lutely precluded  from  suing  on  the  bond  or  covenant ;  but  it  is  held  that, 
by  doing  so,  he  gives  to  the  mortgagor  a  renewed  right  to  redeem,  or,  ifl 
other  words,  Opens  the  foreclosure  (6) ;  and,  consequently,  upon  tbe 
commencement  of  an  action  against  the  mortgagor  on  the  bood  afier 
foreclosure,  he   may  file   a  bill    for  redemption,  and,  upon  payment 
of  the  whole  debt  secured  by  the  mortgage,  he  is  entitled  to  have  tbe 
estate  back  again,  and  the  securities  given  up  (c).     After  foreclosure, 
therefore,  the  court  will  not  restrain  the  mortgagee  from  suing  on  tbe 
bond,  provided  he  retains  the  mortgaged  estate  in  his  own  power,  ready 
to  be  redeemed,  in  case  the  mortgagor  should  think  fit  to  avail  himself 
of  the  opening  of  the  foreclosure.     The  question,  whether  such  an  a^ 
tion  could  be  sustained,  after  the  mortgagee  had  sold  the  estate,  and 
deprived  himself  of  the  power  of  restoring  it  to  the  mortgagor  on  full 
payment  of  the  whole  debt,  was  in  some  doubt  (d)  till  the  late  case  of 
Lockhart  v.  Hardy  (e),  before  Lord  Langdale.     The  mortgagee  in  tbat 
r«gr^q-i  casc  had  sold  the  estate  for  a  *sum  less  than  the  amount  of  tbe 
1^        -I  debt,  and  then  offered  to  prove  for  the  deficiency  in  a  suit  for  tbe 
administration  of  the  mortgagor's  estate.    In  giving  judgment,  his  lord- 
ship said.  It  does  not  seem  unreasonable,  when  the  dinerence  betwees 
the  whole  debt,  and  the  price  of  the  estates  fairly  sold,  is  all  that  is 
sought  to  be  recovered  in  the  action,  that  the  mortgagee  should  be  per- 
mitted to  proceed ;  but  I  apprehend,  said  his  lordship,  tbat  the  rules  as 
to  opening  the  foreclosure  are  founded  on  this;  that,  in  this  court, tbe 
mortgagor,  if  he  does  not  pay  the  whole  debt,  may  lose  the  whole  estate, 
however  valuable,  but  that,  if  he  does  pay  the  whole  debt,  he  is  entitled 
to  have  tbe  estate  restored  to  him ;  and  it  seems  to  follow,  that  the  moit- 
gagee,  having  got  the  estate,  is  not  to  proceed  against  the  mortgagor  for 
full  payment,  if  he  cannot  restore  the  estate.    If  this  be  so  whilst  tbe 
estate  remains  in  his  hands,  how  can  it  be  altered  by  any  separate  deal- 
ing of  his  own  with  the  estate,  without  the  consent  of,  or  any  agreemeot 
with,  the  mortgagor?     The  mortgagee  had,  by  his  securities,  a  right  to 
foreclose  the  mortgage,  and,  if  he  thought  the  estate  insufficient,  a  fur- 
ther right  to  proceed  on  his  personal  securities,  thereby  giving  to  the 

(a)  Supra,  p.  646 ;  and  see  Jarm.  Mort-  S.  C.  2  Dick.  p.  785,  where  an  injunctioa  v«s 

gage,  by  Sweet,  404,  where  other  cases  are  refused ;  and  the  notes  of  Lord  Henley  lod 

cited ;  and  Powell  on  Mortgages,  by  Coventry,  Mr.  Belt,  in  their  respective  editions;  and  lee 

ii.  1002.  Ptrry  v.  Barker,  before  Lord  Eldon,  6  Ves. 

(6)  See  Dashtcood  v.  Blythway,  1  £q.  Ab.  527;  Lord  Erskine,  13  Yes.  198;  and  Coren- 

317 ;  Finch's  R.  406.  try's  note  on  this  caae,  Powell  on  MongBgeSi 

(c)  9  Beavnn,  356.  p.  1005. 

See  Tooke  ▼.  Harlley^^  Bro.  p.  125;         (e)  V.  fi^ira,  p.  347,  additional  note. 


(0 


Where  Heir  of  Mortgagee  not  to  be  found.  683 

lortgagor  a  renewed  right  to  redeem ;  but,  when  he  has  so  dealt  with 
16  estate  that  the  mortgagor  cannot  redeem  (a),  "  it  appears  to  me," 
edd  his  lordship,  *' that  he  is  not  ^entitled  to  proceed ;  and  that  this  court 
Qght  to  restrain  him  from  proceeding  on  the  personal  securities:"  and 
is  lordship  decided,  that  the  mortgagor  in  that  case  was  not  at  liberty 
)  enforce  his  securities  (6). 

The  foreclosure  may  be  opened  on  other  grounds  than  those  above 
ated,  but  it  is  not  easy  to  extract  any  definite  principle  upon  which 
le  court  acts  in  such  cases.  In  one  case  (c),  where  a  first  mortgagee 
fter  foreclosing  the  second  mortgage  devised  the  premises  to  the  mort- 
agor,  the  second  mortgagee  was  let  in  to  redeem :  in  another  case,  the 
Bcree  of  foreclosure  was  opened  after  16  years,  the  equity  of  redemp- 
DD  being  worth  much  more  than  what  was  due,  and  the  mortgagor 
iving  been  in  distressed  circumstances  (^) ;  no  doubt  it  was  assumed 
lat  the  mortgagee  had  unfairly  taken  advantage  of  such  distress.  If 
le  decree  has  been  obtained  by  fraud  or  collusion  or  improper  practices, 
le  foreclosure  may  be  opened  under  the  general  jurisdiction ;  a  devise 
*  the  estate  as  money,  or  referring  to  it  for  a  collateral  purpose  as  mo- 
jy,  will  not  of  themselves  open  the  foreclosure  («). 

*Where  the  mortgagee  had  taken  possession  a  considerable  rmt^oAi 
me,  and  then  brought  an  action  on  the  bond,  the  balance  ap-  ^  -' 
taring  to  be  inconsiderable,  a  perpetual  injunction  was  awarded  {/). 

Under  the  old  practice,  an  executor  of  a  mortgagee  would  have  been 
strained  from  enforcing  payment,  and  the  money  would  have  been 
dered  into  court,  where  there  was  no  heir  of  the  mortgagee  who  could 
-convey  (g) ;  but  the  diflSculty  has  been  provided  against  to  a  great 
ctent  by  some  late  Acts  of  Parliament.  Doubts  having  arisen  as  to 
hether  the  statute  11  Geo.  IV.  &  1  Will.  IV.  c.  60,  s.  8  (A)  extended 

a  mortgagee  who  should  have  died  without  an  heir  within  the  juris- 
ction,  which  was  assumed  in  the  statute  4  &  5  Will.  IV.  c.  23,  s.  2 
rhich  enlarges  the  powers  given  by  the  statute  11  Geo.  IV.  &  1  Will. 
^  c.  60),  the  statute  1  &  2  Vict.  c.  69,  was  passed,  by  which  it  is 
ovided  that,  where  any  mortgagee  shall  have  died  without  having  been 
possession  of  the  land  or  in  the  receipt  of  the  rents  and  profits  thereof, 
id  the  money  due  on  such  mortgage  shall  have  been  paid  to  his  execu- 
r  or  administrator,  and  the  devisee  or  heir,  or  other  real  representative 

any  of  such  devisees,  &c.,  shall  be  out  of  the  jurisdiction  or  not 
aenable  to  the  process  of  the  court,  or  it  shall  be  uncertain,  where 
ere  were  several  devisees  or  representatives  who  were  joint  tenants, 
bich  of  them  was  the  survivor,  or  it  shall  be  uncertain  whether  any 
ch  devisee,  &c.,  be  living  or  dead,  or  if  known  to  be  dead  it  shall  not 
t  known  who  was  his  heir,  or  where  such  devisee  or  heir  or  represent- 
ive  shall  have  died  without  an  heir,  or  in  case  of  neglect  to  convey, 

{a)  See  Perry  v.  Barker,  8  Yes.  531.  early  cases  where  foreclosures  have  been 

(6)  Lodehari  y.  Hardy,  x.  Jarist,  p.  532;  9  opened,  and  has  also  stated  those  in  which  it 

av.  365-7.  has  been  refused. 

(c)   Cook  V.  Sadiery  2  Vem.  235.  (/)  Perry  v.  Barker,  8  Vos.  527 ;  and  S.  C. 

{d)  Burgh  V.  Langton,  15  Yin.  Abr.  476,  pi.  13  Ves.  198. 

2  Eq.  Ab.  609.  (g)  Schoole  v.  SaU,  1  Sch.  &  Lef.  177. 

(c)  Mr.  Coote,  604-5,  has  collected   the  {h)  Y.  tupra,  p.  616. 
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&c.,  the  court  may  appoint  a  person  to  conyey,  in  like  manner  as,  by  tbe 
act  of  1 1  Geo.  IV.  &  1  Will.  IV.  c.  60,  the  court  is  empowered  in  the 
place  of  a  trustee  or  the  heir  of  a  trustee  (a). 

The  relative  rights  of  mortgagor  and  mortgagee  are,  as  before  ob- 
serred,  the  same  in  a  bill  to  foreclose  as  in  a  bill  to  redeem,  at  least  as 
to  the  price  of  redeeming  the  mortgage.  In  the  case  of  Du  Vigier  v.  Lete, 
before  referred  to,  the  Vice-Chancellor  Wigram  had  to  consider  this  prio- 
ciple  in  reference  to  what  amount  of  Interest  under  the  law  as  it  stands 
may  be  recovered  in  a  suit  to  redeem  or  to  foreclose:  the  Vice-Chancd- 
lor  said,  '*  In  order  to  determine  the  price  of  redemption  upon  a  bill  to 
r*fift51  ^^^^^  ^  mortgage,  the  court  ought. to  inquire  what  *the  terms 
'-  -'of  redemption  would  be  in  a  suit  to  recover  the  mortgage  money 
out  of  or  by  means  of  the  charge  upon  the  land,  which  a  bill  for  fore- 
closure is :  if  in  the  result  of  the  inquiry  the  court  should  find  that  in  a  suit 
for  foreclosure  or  other  suit  seeking  to  afiect  the  land,  no  more  than  six 
years'  interest  would  be  recoverable  by  the  mortgagee,  the  court,  asXhe 
Vice-Chancellor  thought,  would  be  bound  to  fix  the  same  limit  in  deter- 
mining the  price  of  the  redemption  on  a  bill  to  redeem.  Under  the 
letter  of  the  statute  3  &  4  Will.  IV.  c.  27,  s.  42,  no  interest  of  money 
charged  upon  land  could  be  recovered  in  any  action  or  suit  for  moie 
than  six  years,  though  the  payment  of  such  interest  was  secured  by  bond 
or  covenant,  or  both ;  and,  if  the  law  had  rested  on  that  statute,  neither 
on  a  bill  to  foreclose  nor  on  a  bill  to  redeem  could  interest  have  been 
demanded  by  the  mortgagee  for  more  than  six  years  (6) :  this  couid  not 
have  been  intended,  and  accordingly,  by  the  statute  3  &  4  Will.  IV.  c. 
42,  s.  3,  passed  at  a  later  period  of  the  same  session,  the  right  of  the 
creditor  to  bring  an  action  upon  the  bond  or  covenant  was  extended  to 
or  declared  to  exist  for  twenty  years,  notwithstanding  the  42d  section  d 
the  first-mentioned  statute  ;  the  Vice-Chancellor  was,  therefore,  of  opin- 
ion that,  in  the  case  before  him,  whatever  might  have  been  his  opinion 
if  the  money  had  not  been  secured  by  a  bond  or  covenant,  the  foreclo- 
sure could  not  be  intercepted  without  payment  of  the  principal  and  the 
arrears  of  interest  due,  extending  to  twenty  years;  nor  could  the  estate 
be  redeemed,  looking  to  the  effect  of  the  latter  statute,  excepting  on  the 
same  terms  (c). 

By  the  statute  7  Geo.  II.  c.  20(d),  intituled  "An  Act  for  the  more  easy 
Redemption  and  Foreclosure  of  Mortgages,"  it  is  enacted  that,  where 
any  Action  shall  be  brought  upon  a  bond,  for  payment  of  money  secured 
by  mortgage  or  performance  of  the  covenants  therein  contained,  or  where 
any  action  of  ejectment  shall  be  brought  by  any  mortgagee,  or  any  per^ 
son  claiming  under  him,  for  the  recovery  of  the  possession  of  the  mort- 
gaged lands  or  hereditaments,  and  no  suit  for  foreclosure  or  redemption 
shall  be  pending;  if  the  person  or  persons  having  the  right  to  redeem 
shall  pay  to  the  mortgagee,  &c.,  or,  on  his  refusal  to  accept,  shall  bring 

(a)  Su«d.  v.  and  P.  226,  n.  (t);  and  see  (c)  Du  llgier  v.  Lee^  ubi  typret,  338,  3391, 

Hill  on  Trnstees,  p.  277,  et  teq. ;  and  Ex  parte  et  y.  m^.  p.  669.    There  are  some  importast 

ffAt/fon,  1  Keen,  278;  Re  Thornton,  12  Sim.  observations  in  this  judgment,  relating  to  ocher 

392;  In  re  WiUon^  8  Sim.  342;  and  Ex  parte  points  arising  on  the  construction  of  these 

Birdy  9  Sim.  426.  statutes;  v.  infroj  Sect  vL 

(6)  See  Du  Vigier  y.Lee^2  Hare,  332.  (d)  See  Jarroan,  Mortgage,  hy  Sweet,  407. 
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into  court  all  the  principal  moneys  and  interest  due  on  such  mortga^e^ 
and  all  such  costs  as  have  been  expended  in  any  suits  at  law  or  in  equity 
upon  such  mortgage  (the  same  to  be  ascertained  by  the  proper  officer  of 
the  court  (a)),  the  same  shall  be  taken  *in  full  discharge  of  the  r^/joi^-i 
mortgage;  and  the  court  may  compel  the  mortgagee, &c.,  at  the  ^  J 
costs  of  the  mortgagor,  to  assign,  surrender,  or  re-convey  such  mortgaged 
lands,  &c.,  and  deliver  up  the  deeds,  evidences,  and  writings  in  his  pos- 
session :  and  where  any  Suit  shall  be  brought  in  any  court  of  equity,  to 
compel  the  defendants,  claiming  a  right  to  redeem,  to  pay  to  the  plaintiifT 
the  principal  money  and  interest  due  on  such  mortgage,  or  such  principal 
and  interest,  together  with  any  sum  or  sums  of  money  due  on  any  incum- 
brance or  specialty  charged  or  chargeable  on  the  equity  of  redemption, 
and  in  default  to  Foreclose  the  defendant  or  defendants,  such  court  of 
equity,  upon  application  made  by  the  defendant  or  defendants  in  the  suit, 
having  a  right  to  redeem,  and  upon  his  and  their  admitting  the  right  and 
title  of  the  plaintiffs  in  the  suit,  may  at  any  time  before  the  hearing  make 
such  order  or  decree  therein  as  might  have  been  made  in  case  such  suit 
had  been  regularly  brought  to  a  hearing;  and  that  all  parties  shall  be 
bound  by  such  order  or  decree,  to  all  intents  as  if  such  order  had  been 
made  at  or  subsequent  to  the  hearing  of  the  cause.  But  it  is  declared 
that  the  act  is  not  to  extend  to  any  case  where  the  person  against  whom 
the  redemption  is  prayed  shall,  by  writing  under  his  own  hand  or  that 
of  his  attorney  or  agent,  to  be  delivered  before  the  money  shall  be  brought 
into  such  court  of  law  to  the  attorney  on  the  other  side,  insist  either  that 
the  party  praying  a  redemption  has  not  a  right  to  redeem,  or  that  the 
premises  are  chargeable  with  other  or  different  principal  sums  than  what 
appear  upon  the  face  of  the  mortgage,  or  shall  be  admitted  on  the  other  side, 
nor  to  any  case  where  the  right  of  redemption  to  the  mortgaged  lands,  &c., 
in  question,  shall  be  controverted  or  questioned  by  or  between  different 
defendants  in  the  same  cause  or  suit;  and  it  is  provided  that  nothing  in 
the  act  shall  prejudice  any  subsequent  mortgagee  or  incumbrancer. 

This  act,  the  real  purpose  of  which  was  to  give  a  new  jurisdiction  to 
courts  of  law,  but  which  gave  no  new  jurisdiction  to  the  Court  of  Chan- 
cery (6),  places  the  suit  in  the  same  situation  as  if  it  bad  been  broujght 
to  a  hearing,  and  the  same  consequences  therefore  follow  (c).  No  refer- 
ence can  be  had  under  this  statute,  unless  all  the  parties  interested  in  the 
equity  of  redemption  join  in  the  application  and  admit  the  plaintiff's 
title,  which  an  infant  cannot ((f),  and  unless  the  bill  *is  confined  rvgo^-i 
:o  mere  foreclosure  (e) ;  nor  where  the  right  to  redeem,  or  the  *•  ^ 
eimount  of  principal  and  interest  alleged  to  be  due  is  in  dispute,  for  the 
!if  aster  is  not  at  liberty  to  examine  into  the  state  of  the  account  as  against 
the  statement  in  the  bill(y*) ;  nor  can  a  reference  be  obtained  where  the 
bill  prays  a  sale  and  not  a  foreclosure,  unless  by  consent,  without  refer- 

(a)  Upon  staying  proceedings  in  ejectment  covenant  under  seal  is  considered  to  be  a 

yy  mortgagee  on  payment  of  debt  and  costs  bond ;   Streeton  v.   CoOitr,  10  law  T.  227, 

mder  the  statute  7  Geo.  II.  c.  20,  the  costs  C.  P. 

iie  taxed  only  as  between  party  and  party^        (c)   WahereU  v.  DeHgJUj  9  Ves.  36. 
md  not  as  between  attorney  and  client ;  Dot        (d)  Luthington  y.  Prictj  9  Sim.  p.  651 ; 

ion.  Capp9  v.  Cappi,  3  New  Cas.  p.  768;  5  Taylor  y.  CoatUy  3  Hare,  203. 
Dowl.  P.  C.  683 ;  note  to  2  Coll.  626.  (e)  Bastard  v.  Clarke,  7  Ves.  489. 

(6)  Sir  J.  Leach,  1  Sim.  &  St  332,  Praed        (/)  GoodtHU  dan.  Bvhop,  1  To.  k  J.  344; 

r.  HuO;  in  the  oonstmctioQ  of  the  statute,  a  Htuon  y.  Ifoiifon,  4  Ves.  105-6. 
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ence  to  the  statute  (a).     However,  where  some  of  the  defendants  are 
infantSi  and  one  of  the  adults  offers  to  pay  the  amount  claimed,  the  coort 
under  its  general  jurisdiction  may  on  motion  make  an  order,  analogous 
to  an  order  under  the  statute,  where  the  allowing  the  party  paying  to 
redeem,  and  thus  to  obtain  the  legal  estate,  cannot  prejudice  the  infaots, 
as  will  be  the  case  where  the  subject  is  personal  estate,  and  the  party 
redeeming  is  executor  (6).    It  is  indispensable  that  the  mortgagor  should 
apply  under  the  act  before  the  mortgagee,  if  he  has  proceeded  at  law,  is 
entitled  to  take  out  execution  (c).     In  the  case  of  Piggin  v.  Cheetham{i\i 
the  Vice-Chancellor  Wigram  allowed  the  party  applying  under  the  act  to 
file  an  affidavit  to  show  that  he  was  the  only  party  interested  in  the  equitj 
of  redemption,  he  not  having  answered,  and  the  bill  having  charged  thit 
the  defendant  had  made  subsequent  charges ;  but,  in  a  later  case,  the  Vice- 
Chancellor  of  England  held  that  such  an  affidavit  was  not  necessai; 
where  the  bill  merely  contained  the  common  charge  that  there  were  other 
incumbrances  (e). 

In  a  foreclosure  suit  great  indulgence  is  shown  to  the  mortgagor  in 
respect  of  the  payment  of  the  money,  so  as  to  prevent  an  absolute  fo^^ 
closure — the  time  fixed  has  been  extended  four  times,  and  that  although 
the  third  was  expressed  to  be  peremptory,  there  being  a  fair  prospect 
that  the  mortgagor  would  be  able  to  obtain  the  money  within  the  ex- 
tended time  (f).  However,  the  court  must  have  some  reason  assigned 
for  enlarging  the  time  even  once ;  but  it  does  not  require  a  very  stroiig 
one  (g).  Regularly,  the  mortgagor  should  apply  before  the  time  fixed  far 
payment  has  expired,  but  a  slip  may  be  excused  (A).  Even  the  en- 
rolment of  an  order  absolute  for  foreclosure  in  a  foreclosure  suit  does  not, 
r*fiRfil  ^^^  ^ort  than  an  enrolment  of  the  decree  for  foreclosure,  *pre- 
L  -*  vent  the  court  from  enlarging  the  time  for  payment  on  the  usual 
terms  upon  a  proper  case  being  made  {i\.  If  the  mortgagee  has  received 
rents  between  the  Master's  report  and  tne  day  fixed  for  payment,  another 
day  must  be  fixed  {k). 

For  many  years  past,  the  practice  has  been  to. enlarge  the  time  only 
on  the  terms  of  first  paying  the  interest  and  costs  already  reported,  and, 
these  being  paid,  subsequent  interest  is  to  be  computed  on  the  principal 
only,  that  alone  remaining  unpaid;  if  for  any  special  reason  the  couit 
should  think  fit  to  enlarge  the  time  without  oidenng  an  immediate  pay- 

(a)  Pratd  v.  IMZ,  1  Sim.  &  St  331 ;  and  the  defendant's  interest  in  the  properly  to  be 

see   jiberdeen  t.  ChiiUy^  3  Yo.  &  CoU.  379 ;  fbredosed,  which  was  an  nndivided  share  b 

Jartnan,  Mortgage,  by  Sweet,  410.  the  residue  of  an  estate  to  be  adminisiBRd 

(6)  Grant  v.  Mitchtll^  10  Sim.  485.  in  a  suit  then  pending,  was  worth  three  or 

(c)  JSmM  r.  lioyd^  3  Ves.  &  B.  16.  four  times  the  amount  of  the  debt ;  and  ft  is 

id)  2  Hare,  80.  stated  in  the  Report  that  there  were  other 

t)  Reeva  v.  GUutonbury  Canal  Companjf^  circumstances  of  hardship  in  the  case;  the 

14  Sim.  351.  biU  was  filed  by  a  judgment  creditor,  unds 

(/)  EdwardM  v.  Cunhffe,  1  Mad.  287 ;  and  the  statute  1  &  2  Vict  c.  1 10;  v.  ibid,  p,  330; 

see  /(met  v.  Cretwicke,  9  Sim.  304.  the  Lord  ChanceUor,  p.  231,  states  the  oom- 

(g)  Nanny  v.  EdwardM  (Lord  Lyndhurst),  mon  form  of  the  application. 

4  Russ.  125,  confirming  the  order  of  the  Vice*  {k)  Garhck  y.  Jodbon,  4    BeaT.  154;  m 

Chancellor ;  the  motion  was  refused  in  that  where  the  mortgagor  had  been  preTented  %f 

case  vrith  eottt:  Eyre  v.  Hofison,  2  Beav.  478.  the  mortgagee  from  receiving  the  leots^  the 

(h)  Benvoize  v.  Cooper^  1  Sim.  &  St.  365.  time   was  enlarged   on   temns ;    GMtard  r. 

(i)  Ford  V.  WoMta,  6  Hare,  229 ;  2  PhiU.  J^om^,  1  Hare,  251. 
593.    It  was  not  disputed  that,  in  this  case, 
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oent,  it  would  be  proper,  as  was  the  old  practice,  to  order  the  subse- 
[uent  interest  to  be  computed  on  the  aggregate  amount  of  principal, 
nterest,  and  costs  before  computed  (a).  The  court  is  enabled  in  pro- 
ceedings under  the  statute  7  Geo.  n.,  above  referred  to,  to  grant  further 
ime  for  payment  of  the  Mortgage  money  in  the  same  way  as  in  an  ordi- 
lary  suit  for  foreclosure  (6).  Where  a  defendant  has  allowed  a  decree 
isi  to  be  made  absolute  against  him  by  not  appearing  to  show  cause 
igainst  it,  he  is  not  entitled  to  a  rehearing,  except  on  special  grounds  (c). 

If  title  deeds  have  been  delivered  to  a  subsequent  mortgagee,  without 
lotice  express  or  constructive  of  any  prior  mortgage,  the  Court  of  Chan- 
lery  will  not  take  them  out  of  his  hands,  but  will  leave  the  mortgagee 
rho  has  foreclosed  to  obtain  them,  if  he  can,  at  law  (d). 

*If  a  man  has  a  legal  mortgage,  he  cannot  have  a  Receiver  r«goQi 
ppointed,  though  the  tenants  are  numerous  and  the  rents  difficult '-  -' 
D  collect  (e);  he  may  take  possession.  If  he  has  only  an  equitable 
mortgage,  that  is,  if  there  be  a  prior  mortgage  carrying  the  legal  estate, 
hen,  if  the  prior  mortgagee  be  not  in  possession,  the  other  mav  have  a 
eceiver,  without  prejudice  to  the  first  mortgagee  taking  possession;  but 
f  the  first  mortgagee  be  in  possession,  the  subsequent  mortgagee  cannot 
ome  here  for  a  receiver,  he  must  redeem  the  first  mortgagee ;  and,  in 
aking  the  accounts,  the  first  mortgagee  will  not  be  allowed  any  sums 
bat  he  may  have  paid  qfti  to  the  mortgagor  after  notice  of  the  subse- 
[uent  incumbrance.  If  the  mortgagee  in  possession  will  swear  that 
here  is  a  sixpence  due  to  him,  the  court  will  not  take  away  the  posses- 
ion from  him  ;  whilst  anything  remains  due,  the  court  cannot  substitute 
nother  security  for  that  which  the  mortgagee  has  contracted  for  {/).  K 
\  appear  by  the  bill  that  there  is  a  prior  mortgagee  who  is  not  in  pos- 
ession,  the  court  may,  though  this  has  been  doubted,  at  the  instance  of 
absequent  incumbrancers,  appoint  a  receiver,  in  the  absence  of  the  prior 
mortgagee,  and  even  where  the  mortgagor  is  out  of  the  jurisdiction ;  but 

(a)  Lord  Langdale,  Bretom  v.  .^iMd'tt,  2  tition,  and  does  not  require  a  sapplemental 

leen,  212  (which  was  subsequent  to  Bruert  bill,  which  had  been  filed  in  that  case;  see 

.  Wharton^  7  Sim.  483,  following  RohiMon  pp.  154-55;  interest,  said  his  lordship,  forms 

.  Pemu/man^  Lord  Colch.  MS.,  where  the  in-  no  part  of  the  substance  of  the  decree,  but  is 

nrest  was  computed  on  the  principal,  interest,  only  incidental. 

nd  costs);  and  see  Dan.  Pr.  by  Headlam,  ii.        (6)  Waktrdl  v.  VtliglUt  6.  Coop.  R.  28; 

89  f  where  the  mortgagee  seeks  payment  in  S.  C.  9  Ves.  36. 

D  administration  suit  (as,  in  such  cases,  the        (c)  Booth  y.  Creswiektj  Cra.  &  Ph.  361 ;  as 

kortgagor  is  not  asking  for  delay),  the  subse-  to  Uie  mode  of  obtaining  relief  against  a  de- 

aent  interest  is  computed  on  the  principal  cree  obtained  by  fraud  or  mistake,  see  Da- 

Qly,  t6uf,,  and  Whatton  v.  Craddockf  1  Keen,  venport  v.  Stafford^  8  Beav.  503. 
.  267  ;  and,  more  especially,  against  a  sub-        {d)  Kendau  v.  HUHU^  xi.  Jur.  864.    This 

3quent  incumbrancer,  Need  v.  JUtomey-Ge-  case  is  important  on  the  point  of  what  know- 

eroZ,  Mosely,  246  (1  Keen,  269) ;  and  see  ledge  on  the  part  of  the  solicitor  is  construct- 

taghee  v.  Mahon,  1  Molloy,  151 ;  but  that  was  ive  notice  to  the  party  who  employs  him ; 

special  case ;  Lord  Memners  was  inclined  see  Tovdmin  v.  Stetr^  infra.  Sect,  viii.,  Notice. 
>  give  interest  upon  the  principal  and  in-         (e)  St%arch  v.  Ycmng^  5  Bear.  p.  557 ;  and 

srest  found  due  and  ordered  by  the  former  the  cases  in  Mr.  Beavan's  note ;  and  tupra^ 

ecree   to  be   paid  in  one  month.     Under  pp.  647-8. 

pedal  circumstances  of  duress  and  oppres-        (/)  Lord  Eldon,  Bemcy  v.  SeweU^  1  Jac.  & 

bn,  Lord  Manners  held  that  the  fact  that  W.  C48-9,  and  see  Phippt  v.  Bishop  of  Bath 

le  party  has  used  due  diligence  to  execute  and  Wellt^  2  Dick.  608 ;  M'CIel.  163 ;  Bryan 

le   decree,  and  has  been  baffled,  may  be  v.  Cormick,,  1  Cox,  423 ;  DaJmer  v.  Dashwoody 

lought  to  the  knowledge  of  the  court  by  pe-  2  Cox,  382-3,  is  a  special  case. 
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of  course  without  prejudice  to  the  first  mortgagee  taking  possession  {a). 
There  may  be  cases  where,  though  the  mortgagee  maj  not  be  entitled 
to  foreclose  until  a  future  period,  as  after  the  death  of  the  mortgagor,  he 
may  be  entitled  to  a  receiver  in  the  interim  (6). 

If  a  receiver  be  in  possession,  he  cannot  be  disturbed  without  leave 
of  the  court  (c).  But  when  a  party  is  prejudiced  by  having  a  receiver 
put  in  his  way,  the  course  has  been  either  to  give  him  leave  to  bring  an 
ejectment,  or  to  permit  him  to  be  examined  pro  interesse  stio  (d),  whidi 
may  perhaps  be  the  more  convenient  course  {e). 

r*6901  *^^  regards  Recognitions  of  the  title  of  the  party  seeking  to 
^  -*  foreclose  or  to  redeem,  it  may  be  observed  that,  if  a  person  pays 
money  to  another,  it  must  be  presumed  that  he  is  satisfied  with  the  title 
of  the  receiver ;  he  cannot,  therefore,  generally  speaking,  dispute  that 
the  person  to  whom  he  has  paid  interest  as  mortgagee  is  really  such ; 
but  the  receipt  of  the  money  does  not  imply  an  admission  that  the  party 
paying  is  the  person  properly  bound  to  pay  it,  or  that  such  party  has  the 
right  to  redeem  (/*). 

It  will  be  proper  here  to  consider  the  relief  that  is  given  when  the 
Deeds  have  been  lost  or  destroyed  by  the  mortgagee. 

It  is  the  general  duty  of  the  mortgagee  to  take  care  that  all  the  in- 
struments deposited  with  him  are  forthcoming  (g).  When  the  mortgagee 
has  lost  the  title  deeds,  and  the  mortgagor  filbs  a  bill  for  Redemption, 
the  mortgagee  must  indemnify  the  mortgagor  for  the  loss  of  the  deeds; 
the  mortgagor  is  Justified  in  filing  a  bill  in  such  a  case,  in  order  that  he 
may  obtain  a  sufficient  indemnity  (A) ;  and  where  the  mortgagor  is  ready 
to  pay,  and  a  delay  is  occasioned  by  the  loss  of  the  deeds,  the  mort- 
gagor will  not  be  compelled  to  pay  interest  during  the  interval,  and,  if 
he  should  have  paid  it  compulsorily,  it  will  be  ordered  to  be  returned  to 
him  (t). 

On  a  bill  for  foreclosure,  the  mortgage  deeds  being  lost  by  the  plain- 
tiff, if  the  defendant  redeem,  the  plaintiflf,  generally  speaking,  will  be 
ordered  to  pay  the  costs  of  the  suit,  and  to  give  an  indemnity  to  the 
defendant  in  respect  of  the  loss,  such  indemnity  to  be  settled  by  the  Mas- 
Co)  Ibid.  Tanfieldv.  Irvifu,  2  Rum.  151-2,  (e)  Brookt  v.  Gnathtd^  1  Jac.  &  W.  I7S. 
and  wp.  pp.  047,  648  ;  but  see  HolmaY,  Bell^  There  the  petitioner  had  filed  a  biil  faioadeU^ 
2  Boav.  208 ;  Brownt  ▼.  BUnmi,  2  Rus».  &  M.  which  he  had  not  prodeculed  with  due  dili* 
83 ;  and  Andt^on  v.  Stalher^  2  Coll.  212  ;  but  gence,  and  on  that  account  he  was  left  to  his 
in  those  cases  the  rights  of  the  absent  party     action. 

would  have  been  affected  :  and  see  Lowry  v.         In  one  case  (Datnt  v.  Bamit^  13  Lav  J. 
Fulton^  9  Sim.  p.  1 14.  N.  S.  Rolls,  304),  the  defendant,  a  mortgagee, 

(Jb)  Bvrrovca  v.  MoHay,  2  Jo.  &  Lat.  521.       was  appointed  the  oonsignee,  manager,  and 
(r)  Angel  v.  Stnitk,  9  Ves.  335.  receiver  of  the  mortgaged  estates. 

(d)  As  to  the  practice  in  such  cases,  see         (/)  Janut  v.  Bvm^  2  Sim.  &  St.  606. 
Hamlyn  v.  Lte,  I  Dick.  94;  Gommt  v.   Wat^        (^)  Lord  Middkion  Y.£Kaf,xi.  Jnr.  742-3; 
2  Dick.  472;  HufU  v.  Priest^  ib.  540;  Anon,     15  Sim.  p.  535:  as  to  when  a  receiver  will 
6  Ves  287  ;  and  Daniell'sCh.  P.  by  Headlam.     or  will  not  be  considered  as  the  ag«nt  of  the 
The  order  maybe  obtained  on  motion  or  peti-    mortgagee,  though  not  appointed  by  him,  see 
tion;    WaOcer  y.  Bell,  2  Mad.  21,  a  case  where     Jonts  v.  Smith,  1  Hare,  71>2. 
the  estate  was  in  the  hands  of  sequestrators :         (A)  Middkton  v.  Elioi^  vibi  nqtra :  Stotet  t. 
in  ihoi  case  (p.  24)  Sir  J.  Leach  refers  to  the     B<i>9on,  3  Ves.  &  B.  51  ;  19  Ves.  3S5. 
early  ca»es:  DLnm  v.  Smitk,  1  Swanst.  457;         (»)  Middkton  v.  EOot^  xi.  Jur.  pp.  743-4; 
IHckengon  Y.  Smith,  4  M&d.  ni  J  iJac.  &W.     and   see,  on    this  subject,  Giiaoit  v.  JVlra^  9 
179,  note ;  it  v.  tupra^  p.  647.  Beav.  403. 
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jr  (a)  ;  in  default  of  payment,  there  will  be  a  foreclosure  in  the  common 
»rm.  In  one  case  {Smith  v.  Bicknell)y  on  a  bill  for  redemption,  some 
f  the  material  deeds  having  been  stolen  from  the  mortgagor,  a  redemp- 
on  was  decreed  without  costs  to  the  mortgagor  (6) ;  but  the  language 
f  the  Vice-Chancellor  of  England,  in  Lord  Middleton  v.  Eliot^  where 
'mttt  V.  Bicknell  was  cited,  would  *implythatin  all  cases,  unless  p^ni-i 
erhaps  under  very  special  circumstances,  the  mortgagee  must  '■  ^ 
ay  the  costs  when  he  cannot  produce  the  deeds :  in  that  case,  the  mort- 
agee  had  brought  an  action  of  ejectment,  the  costs  of  which  he  was  also 
rdered  to  pay ;  the  suit  was  one  to  redeem  (c).  In  a  late  case  on  a 
ill  for  foreclosure,  it  appeared  that  the  mortgagee  had,  his  mind  being 
I  a  disordered  state,  destroyed  the  title  deeds  ;  a  reference  to  the  Mas- 
Twas  asked,  on  the  part  of  the  mortgagee,  for  the  purpose  of  enabling 
le  mortgagor  to  raise  the  money  to  pay  off  the  mortgage,  and  that  the 
[aster  might  inquire  as  to  the  loss  sustained  by  the  mortgagor  by  the 
estruction  ;  the  first  part  of  the  application  was  refused  ;  but  the  Vice- 
hancellor  of  England  directed  a  reference  to  ascertain  what  ought  to 
e  paid  as  compensation  for  the  damage  done  to  the  estate  by  the  de- 
'ruction,  the  same  to  be  set  off  against  the  mortgage  debt  {d). 

According  to  the  modern  authorities,  neither  a  provisional  assignee  nor 
puisne  incumbrancer  who  disclaims,  can  have  his  costs  against  the 
arty  seeking  to  foreclose  (e).  But  where  a  defendant  in  a  bill  to  fore- 
lose  properly  disclaims,  he  having  no  interest  in  the  equity  of  redemp- 
on,  as  a  general  rule  he  is  entitled  to  his  costs  against  the  plaintiff, 
articularly  if  no  application  has  been  made  to  him  prior  to  filing  the 
ill(y*).  If  the  plaintiff  should  have  properly  mpde  a  person  who  dis- 
laims  a  party,  and  such  party  is  held  to  be  entitled  to  his  costs  against 
le  plaintiff,  the  plaintiff  will  be  entitled  to  add  such  costs  to  his  mort- 
age debt  (g).  The  disclaiming  defendants  will  be  foreclosed,  not  simply 
ismissed,  at  least  if  that  is  essential  to  the  mortgagor's  title  (A).  The 
iortgagor's  trustee  to  bar  dower  is  a  proper  party  to  a  bill  for  foreclosure  ; 
ut  he  is  not  entitled  to  his  costs  as  against  the  mortgagee  (t). 

(o)  Stokoe  V.  Mobton,  3  Ves.  &  B.  p.  61 :  S.  («)  Jppleby  v.  Ihtke,  1  Phill.  272 ;  Cask  v. 

19  Yes.  385.     The  decree  ia  set  out,  Seton  Belcher^  1   Hare,  310;    Gabriel  y.  Slurgii,  5 

I  Decrees,  225-6,  where,  and  p.  227,  Mr.  Hare,  p.  97 ;  Gibton  v.  Nicol,  24  Law  J.  N.  S. 

(ton  has  collected  the  cases  in  which,  in  195;  9  Beav.  403:  in  that  case,  the  bill  was 

[uit/,  relief  has  been  given  on  a  lost  instru-  filed  by  the  second  mortgagee  to  foreclose  and 

ent  upon  an  indemnity;  and  see  ShebnaV'  redeem,  the  assignee  of  the  insolvent  mort- 

lie  ▼.  Harropj  6  Mad.  30 ;  SchooU  v.  Sail,  I  gagor  disclaimed,  but  was  brought  to  tlie  hear- 

:h.  &  I«f.  176;  Luccrafl  v.  Kitt^  ▲.d.  1785,  ing,  the  proceeds  were  only  sufficient  to  pay 

ited  from  Reg.  Lib.  2  Hare,  14 :  the  form  the  first  mortgagee ;  the  bill  was  dismissed 

the  bond  of  indemnity,  in  the  case  of  lost  against   the    disclaiming  defendant  without 

le  deeds,  is  given  6  Mad.  44  ;  and  see  Ben-  costs;  and  see  Ohrly  v.  Jenkintf  xi.  Jar.  1001. 

icfcy.  WiUinkf2  Hare,  13,  a  case  which  arose  (/)  Silcock  v.  J2oynon,  2  Yo.  &  Coll.  C.  C. 

Km  a  mortgage  of  an  estate  in  Demerara,  376;   Teed  v.  Carruthers^  ibid.  p.  41 ;  Gabrid 

e  mortgagee  having  lost  the  Gro$te  or  offi-  t.  SturgiB,  5  Hare,  p.  101,  where  the  distino- 

il  engroseraent  of  the  mortgage,  usually  tions  are  noticed. 

ttained  from  the  court  where  the  mortgage  (g)  ^bblett  v.  £eftMir</t,  Rolls,  3  June,  1840, 

registered.  stated  10  Sim.  562,  in  note. 

(6)   Smith  V.  BickneU,  3  Yes.  &  B.  51,  n.  (A)  Perkin  y.  Stafford,  10  Sim.  563;  CoU 

(c)  Middleton  v.  EHot,  15  Sim.  536-7.  Hm  v.  Sfarley,  1  Russ.  &  M.  638,  cited  from 

{a)  Hornby  v.  Matcham,  xii.  Jur.  p.  825;  Reg.  Lib.  10  Sim.  562. 

id  see  CouUon  v.  WUUamt,  9  Ir.  Eq.  R  p.  (t)  Horrockt  y.  Led$amy  3  Coll.  208. 
17. 
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ascertaining  who  are  proper  parties  to  a  suit  for  the  one  purpose  or  the 
other  is  a  necessary  preliminary,  it  may  be  well  here  to  refer  to  the 
general  rule  on  the  subject. 

In  the  simple  case  of  a  bill  by  the  mortgagor  to  redeem  an  only  in- 
cumbrance,  or  of  a  bill  by  an  only  incumbrancer  to  foreclose  the  moit' 
gagor,  no  difficulty  can  occur  as  to  the  parties ;  it  is  where  other  persons 
hare  acquired  interests  in  the  estate^or  in  the  equity  of  redemption,  by 
operation  of  law,  or  by  means  of  the  powers  of  disposition  which  both 
the  mortgagor  and  the  mortgagee  and  those  claiming  under  them  hare 
over  their  respective  estates,  that  difficulties  arise  as  to  who  are  the 
proper  parties  to  a  bill  for  redemption  or  foreclosure. 

In  every  suit,  whether  to  redeem  or  to  foreclose,  care  is  taken  that 
r*fiQ'1  *^^^  estate  shall  ultimately  get  into  the  proper  hand ;  and  that  no 
'-  -■  one  having  an  interest  in  the  estate  incumbered,  or  having  an. 
incumbrance  on  the  estate,  shall  be  excluded,  in  the  one  case  from  his 
right  to  redeem,  in  the  other  from  his  right  to  be  paid  what  is  due  to 
him  or  to  foreclose  the  persons  whom  he  has  a  right  to  call  upon  to  pay. 
In  every  suit  for  foreclosure,  where  there  are  successive  incumbrances 
and  all  are  sought  to  be  foreclosed,  each  of  them  is  let  in  to  redeem 
according  to  the  order  in  which  their  securities  are  ranked,  which 
is  usually  according  to  their  dates,  though  that  order  is  subject  to 
variations,  as  will  be  stated  in  a  subsequent  section  (a) :  every  such 
suit  has  a  double  aspect,  embracing  as  regards  the  different  characters 
of  the  parties  both  redemption  and  foreclosure,  and  it  is  impossible  to 
say  a  priori  whether  its  final  end  will  be  redemption  or  foreclosure, 
or  who  in  case  of  redemption  will  be  the  party  to  redeem :  in  fram- 
ing the  bill,  in  reference  to  the  parties,  regard  must  be  had  to  both 
alternatives. 

It  may  be  stated  generally  that  every  suit,  whether  for  redemption  or 
foreclosure,  ought  to  be  so  framed,  as  regards  parties,  that  the  court  may 
be  enabled  effectually  to  ascertain  and  determine  the  rights  of  all  parties 
as  regards  the  subject-matter,  and  so  make  a  final  end  of  the  litigation 
in  respect  of  it  (&) :  as  far  as  is  possible  the  court  endeavors  to  make  a 
complete  decree  that  shall  embrace  the  whole  subject,  and  determine 
upon  the  rights  of  all  parties  interested  in  the  estate ;  but  these  rules 
must  be  occasionally  departed  from  where  convenience  requires  it  (r). 

From  the  very  nature  of  the  suit,  whether  for  redemption  or  fore- 
closure, it  must  first  be  ascertained  what  is  due  upon  each  security, 
whether  it  is  sought  to  be  redeemed  or  whether  a  foreclosure  is  sought 

(a)  V.  infra.  Sect  vii.    I  need  scarcely  taken    at  the  inttance  of  permiu    kariHg  th 

obBerve,  that  Mr.  Calvert  has  published  a  iome  kind  of  security  as  the  party  seeking  10 

valuable  Treatise  on  the  difficult  subject  of  enforce  his  security,  the  court  will  in  general 

Parties  to  Suits,  from  which  I  have  derived  require  that  all  persons  who  could  require  tbe 

great  advantage,  and  to  which  the  practitioner  same  account  should  be  parties,  that  one  ae* 

will  refer  for  the  cases  which  are  not  embraced  count  may  be  taken,  binding  upon  aU  ;'^  CoA' 

io  the  succeeding  pages.  6tfm  y.  Thompmmy  16  Ves.  325;  and  see  PaSk 

(Jb)  As  regards  all  suits  in   equity,  ^  the  v.  Lord  CHntxm^  12  Ves.  58 ;  Lord  Redeedale, 

thrict  rule,"  said  Lord  Eldon,  *<is  that  all  PI.  164;  Calvert  on  Parties,  pp.  5-13;  Md- 

persons  materially  interested  in  the  subject  of  Uth  v.  Brook$,  infra, 

the  suit,  however  numerous,  ought  to  be  par*         (c)    Sir  W.  Grant,  PaOe    v.    C/snXem,    12 

ties,  that  there  may  be  a  complete  decree  be*  Ves.  58 ;  and  see  Hichardaon  t.  Hattingt,  7 

tween  all  parties  having  material  interests;  Beav.  326-7. 
and  where  tlie  same  aotoont  would  have  to  be 
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D  respect  of  such  security,  and  for  that  purpose  in  every  decree  an 
ccount  is  directed  to  be  taken  of  what,  if  anything,  is  due ;  but  this 
annot  be  eiTectually  done  without  all  persons  who  are  interested  in  the 
taking  the  account,  and  also  all  such  persons  without  whose  r«/^Q/^-| 
►resence  the  account  cannot  properly  be  taken,  being  brought  *■  ^ 
lefore  the  court  (a).  The  court  is  also  influenced  in  requiring  that  all 
►arties  interested  should  be  before  the  court,  by  the  principle  which  is 
cted  upon  in  most  other  cases,  namely,  the  avoiding  multiplicity  and 
iversity  of  suits,  more  especially  where  the  same  account  would  have 
0  be  taken  over  again. 

If  there  be  several  incumbrances  succeeding  the  original  mortgage, 
md  a  bill  is  filed  to  obtain  the  Legal  estate  by  redemption,  it  is  obvious 
hat  every  person  who  has  a  right  to  redeem  ought  to  be  made  a  party, 
n  order  that  the  legal  estate  may  not  be  got  in  by  any  one  to  the  preju- 
lice  of  another  who  is  absent,  but  who  may  have  a  preferable  right  to 
he  advantage  which  the  legal  estate  confers ;  so,  in  reference  lo  the 
iption  which  the  mortgagor  or  his  representatives  have  to  redeem,  it  is 
ibvious  that  every  person  who  has  the  legal  estate  or  any  redeemable 
nterest  which  passed  from  the  mortgagor  on  the  original  mortgage, 
»ught  to  be  a  party,  so  that,  on  payment  of  the  money  secured,  the  mort- 
^gor,  or  those  claiming  under  or  through  him,  may  have  back  from 
luch  persons  all  that  was  pledged.  If  the  suit  be  defective  in  any  of 
hese  particulars,  though  a  decree  may  be  obtained,  from  the  omission 
kot  being  discovered  or  relied  upon,  it  is  plain  that  the  decree  can  hardly 
)e  final  and  effectual  so  as  to  give  a  complete  title  to  the  party  who 
Day  foreclose  or  who  may  redeem.  It  is,  however,  to  be  observed  that, 
vhere  the  party  seeking  relief  is  bound  to  do  an  act  as  a  preliminary  to 
lis  obtaining  any  relief,  the  court  will  not  always  require  that  all  those 
vho  may  be  required  to  join  in  doing  the  act  should  be  parties  (6). 

It  will  be  seen  in  the  sequel  that  there  may  be  persons  having  primA 
^ade  an  interest  in  the  mortgaged  premises  whom  it  may  not  be  neces- 
tary  or  proper  to  include  as  parties;  the  distinction  as  applied  to  such 
!ases  would  seem  to  be  that,  where  the  decree  which  is  sought,  or  which 
iccording  to  the  circumstances  must  or  even  may  be  pronounced 
iccording  to  the  course  of  the  court,  will  in  any  way  aflect  the  rights 
»r  interests  of  the  absent  parties,  the  omission  will  be  fatal  to  the  pro- 
cess of  the  suit  (c);  if  it  cannot  afifect  the  rights  of  the  absent  parties, 
he  suit  may  be  permitted  to  proceed,  and  such  a  decree  may  be  obtained 
^as  the  case  may  warrant,  as  between  the  parties,  in  the  absence  r^ggYn 
)f  the  other  persons,  even  though  the  suit  might  have  been  so  I-  -■ 
constructed  as  to  seek  relief,  which  would  have  made  them  necessary  or 
)roper  parties,  and  have  finally  settled  all  questions  as  regards  the  incum- 
}rances  on  the  property  (d). 

(a)  See  Calvert  on  Parties,  et  teq.    The  tory  applications;   for  instance,  where  the 

ttaiutes  2  Will.  IV.  c.  33  and  4  &  5  Will.  IV.  plaintiff  may  have  to  apply  for  a  receiver ; 

;.  82,  and  the  General  Orders,  8th  May,  1845,  see  Oibbon  v.  Strathmore^  before  the  Vice- 

lave  provided  for  the  service  of  subpoenas  on  Chancellor  of  England,  1841,  Calvert,  p.  16. 
persons  resident  abroad ;  the  orders  and  the         ((/)  The  Vice-Chancellor  Wigram,  in  re- 

lecisions  upon  them  are  stated  by  Mr.  Calvert,  ference  to  the  40th  of  the  General  Orders  of 

pp.  76,  77.  August,  1841  (which  authorizes  the  court,  if 

(6)  Baker  ▼.  Walten,  8  Beav.  97.  it  shall  think  fit,  to  make  a  decree,  saving  die 

(c)  This  may  happen,  as  regards  interloca*  rights  of  absent  parties),  stated  in  the  case  of 
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With  these  general  remarks,  which  will  be  found,  I  belieTC,  to  be  the 
key  to  many  of  the  decisions,  I  propose  now  to  state  by  way  of  iUastia- 
tion  some  of  the  leading  authorities  on  the  subject  of  Parties  to  bills  far 
Redemption  and  Foreclosure. 

It  is  obvious  that,  in  a  bill  for  foreclosure,  the  mortgagor  or  his  repre- 
sentatives must  always  be  made  parties,  they  being  the  parties  who  ait 
ultimately  to  pay  or  to  be  foreclosed,  and  in  each  view  interested  in  see- 
ing that  the  account  is  properly  taken  (a).  If  the  mortgagor  has  become 
a  bankrupt  or  an  insolvent,  he  will  be  represented  by  his  assignees  (i); 
but  where  the  mortgagor  has  parted  with  his  interest,  for  instance,  if 
on  his  marriage  he  has  settled  the  mortgaged  premises,  not  reserving 
any  interest  in  himself,  and  then  becomes  bankrupt  or  insolvent,  bu 
assignees  are  not  necessary  or  proper  parties  to  a  bill  to  foreclose  (c). 
If  a  bill  for  foreclosure  be  filed  against  the  mortgagor,  and  he  then  be- 
comes bankrupt,  and  a  supplemental  bill  is  filed  against  his  assignees; 
on  the  suit  being  brought  to  a  hearing  the  decree  will  give  a  right  of 
redemption  to  the  bankrupt  as  well  as  the  assignees:  so  that,  in  suck 
case,  the  court  will  not  make  an  immediate  decree  under  the  statute  7 

r*69R1  ^^'  ^*  ^'  ^'  ^^  ^^^  application  of  the  assignees  *alone  {d) :  do 
*-  ^  person  who  has  a  right  to  redeem  can  be  an  improper  party  to  a 
bill  for  foreclosure  (e). 

A  second  mortgagee,  who  files  a  bill  to  redeem  a  prior  mortgage,  must 
make  the  heir  of  the  mortgagor  a  party ;  and  that,  though  the  second 
mortgage  is  only  a  part  of  the  estate  comprised  in  the  first,  and  under  a 
different  title  (f ).  '^  It  is  impossible,"  said  Lord  Tburlow,  *'  that  a  second 
mortgagee  should  come  into  court  against  the  first  mortgagee,  without 
making  the  mortgagor  or  his  heir  a  party ;  the  natural  decree  is  that  the 
second  mortgagee  shall  redeem  the  first  mortgage^  and  that  the  mortga- 
gor shall  redeem  him  or  be  foreclosed"  (g). 

FauUcner  v.  Danid,  3  Hare  212,  that  a  party  without  notice  to  him,  assigned  to  anoifaer 

may  stand  in  one  of  these  positions :  he  may  person. 

be  a  necessary  party  to  a  suit,  becaoae  other  (a)  Vide,  imUr  aHa,  Piemm  ▼•  Rtbimam,  3 

parties  to  the  record  cannot  have  justice  done  Swanst  139,  m  moUi;  Farmer  t.  Cmrti$t% 

them  in  his  absence  [such  is  the  case  in  fore*  Sim.  p.  466 ;  there  the  heir  of  the  mortssgor 

closure  and  redemption  suits,  as  regards  the  oould  not  be  found :  Schalffidd  ▼.  Btafidi,  7 

person  having  the  legal  estate] ;  or  he  may  Sim.  668 ;  and  see  Baker  v.  WtOom^  ix.  Jsr. 

be  a  necessary  [proper]  piyrty,  as  having  an  p.  98,  Vioe-Chancellor  of  Kngland ;  &  C,  oa 

interest  of  his  own  which  the  court  may  be  other  points,  14  Sim.  426. 

able  to  protect  by  saving  his  rights  in  the  de-  (6)  ColhmM  v.  Shxrliy^  1   Rosa.  &  M.  63S; 

ore^  [which,  however,  can  seldom  be  the  case  the  assignees  had  disclaimed  in  tfaatesss: 

in  mortgage  suits,  as  the  account  can  hardly  Ktrri/k  v.  S^tn/^  7  Sim.  317. 

be  properly  taken  in  the  absence  of  a  party  f  c)  Stedt  v.  Mtamder^  1  CoU.  535. 

entitled  to  redeem  or  to  foreclose] :  or  he  may  (</)  Garth  v.  Thomas,  2  Sim.  &  St.  188. 

have  an  interest  of  his  own,  which  the  court  (e)  See  TV^it  v.  WM,  6  Beav.  557. 

may  not  be  able  to  protect,  see  2  Hare,  586 ;  (/)  Palk  v.  Lord  dmion^  12  Tea.  4S,  5&. 

it  may  be  observed  that  a  person  who  has  a  (g)  Fell  v.  Brotim,2  Bro.  278 ;  recognized, 

prior  right  to  redeem  is  in  this  condition,  12Ves.  58, 59;  l^amMr  v.  Oiiftts,  2  Sim.  456 ; 

where  a  person  ranking  below  him  seeks  to  the  heir,  in  that  case,  oould  not  be  found,  yet 

redeem  so  as  to  get  the  legal  estate.     In  Wal-  the  objection  prevailed  \  it  was  a  bill  bj'  a 

ker  v.  JefferyM  (1  Hare,  341 ;  <t  v.  ibid.  296),  second  mortgagee  for  redemptioii  and  ion* 

the  Yice-Chanoellor  Wigram  refused  to  make  closure.     In  Howes  v.   Wadhamy  Ridg.  Ck 

a  decree,  on  the  ground  that  a  par^,  who  was  Hardwicke,  p.  201  (Calvert,  p.  14).     Lord 

in  equity  the  owner  of  property,  might  be  Hardwicke,    under    special    circnmsaoces, 

seriously  prejudiced  if  the  legal  estate  were,  made  a  decree  in  the  absence  of  the  heir  of 
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An  account  may  be  obtained  of  the  rents  received  by  a  devisor  mort- 
Bgee,  in  a  suit  to  redeem  the  devisee,  though  the  personal  representa- 
vesof  the  devisor  are  not  parties  (a),  unless  9  balance  should  be  claimed 
gainst  his  estate. 

It  is  clearly  settled  that  a  subsequent  mortgagee  of  a  part  must  redeem 
le  entire  mortgage  of  a  prior  mortgagee,  and  all  the  parties  necessary 
v  this  purpose  must  be  introduced  (6). 

Trustees  can  generally  sustain  suits  in  respect  of  the  property  con- 
eyed  to  them  in  trust  (c),  they  may  Aerefore  foreclose ;  and  they  will 
lus  acquire  the  money,  or  the  absolute  interest,  for  the  benefit  of  their 
*sttds  que  trust:  but  it  is  not  enough  to  foreclose  the  equity  of  redemp- 
3n  of  trustees,  therefore  where  a  bill  is  filed  to  foreclose,  in  order  that 
le  plaintiff  may  have  an  effectual  foreclosure,  all  the  cestuis  que  trust 
ust  be  parties;  indeed,  in  most  cases,  it  is  the  cestuis  que  trust  who 
ive  to  redeem  \d).  Trustees  have  only  such  rights  of  property  as  are 
:pressly  given  to  them,  or  are  required  for  the  execution  of  their  trusts ; 
the  purposes  for  which  they  were  clothed  with  the  trust  are  at  an  end, 

may  be  presumed  to  have  been  abandoned,  the  trustees  to  whom  the 
[uity  of  redemption  may  have  been  conveyed  cannot  file  a  bill  to  redeem 
e  estate,  when  the  purpose  can  *only  be  for  the  execution  of  the  r^ggg-i 
1st  which  is  at  an  end ;  at  least  without  the  concurrence  of  the  '-  ^ 
irties  beneficially  interested  (e). 

Where  a  person  mortgages  property  and  then  assigns  it  to  trustees  in 
ist  for  creditors,  it  being  stipulated  that  the  creditors  shall  sign  releases 
d  give  discharges,  and  the  property  is  to  be  divided  between  them 
teablv ;  if  the  creditors  or  any  of  them  sign  the  deed,  it  is  not  sufficient 
a  bill  for  redemption  to  make  the  trustees  parties:  generally  speaking, 

the  creditors  must  also  be  parties :  the  court,  however,  will  consider  a 
merous  body  of  creditors  as  sufficiently  represented  by  a  limited  num* 
r,  even  where  they  are  sought  to  be  charged ;  but  the  reason  why  the 
lole  are  not  made  parties  ought  to  be  stated  on  the  h\i\{f). 
Where  the  mortgagee  has  devised  or  assigned  the  mortgage,  whether 
\  mortgage  be  in  fee  or  for  a  term,  upon  .certain  trusts,  the  trustees  and 
tuis  que  trust  under  the  trust  deed  or  will  must  be  parties  (g).  If  the 
^rtgagee  has  made  several  conveyances,  in  trust,  in  order  to  entangle 

mortgagor,  declaring  that  a  person  who  certain  other  debts  long  since  satisfied;  the 

the  legal  interest  of  the  first  mortgagee,  redemption  of  the  mortgages  Mras  not  neces- 

had  contracted  to  purchase  the  equity  of  sary  to  the  performance  of  the  trust  for  sale, 

smption,  should  be  considered  a  trustee  of  had  it  subsisted  j  it  was  the  mortgagee  who 

legal  estate  for  the  plaintiff  though  he  took  the  objection  and  prevailed, 
d  neither  decree  a  redemption  nor  foreclo-        (/)  Holland  v.  Bdur^  3  Hare,  p.  70 ;  the 

»,  nor  a  sale,  as  was  prayed  by  the  bill.  trustees  were  parties  as  creditors,  but  this  was 

%)   Tndack  ▼.  Bobey^  15  Sim.  277-281.  held  not  to  be  sufficient;  the  creditors  appeared 

V)  Polk  ▼.  ChnUmy  12  Yes.  59-60.  to  be  fifty-four  in  number. 
r)    As  to  suits  where  the  trustees  are  to        ^g)  WethereU  v.  CoUint,  3  Mad.  255 ;  CoUi 

t  a  receipt  for  the  purchase  money,  and  v.  Forrett,  10  Beav.  557 ;  Andenon  v.  Slather^ 

r  receipt  is  to  be  a  sufficient  discharge,  2  CoIL209;  and  see  Redesdale  on  Pi.  174^5; 

the  40th  Order  of  Aug.  1841.  Drtw  y.  Harmon^  5  Price,  319,  where  Chief 

Q  y.  infra.  Baron  Richards  said,  **  As  a  matter  of  indulg- 

f)  Jamn  V.  Biotf)2  Sim.  &  St.  607-8:  the  ence,  the  cnivM  que  tnutf  not  parties,  might, 

tees  were  in  the  receipt  of  the  rents  and  in  certain  cases,  be  let  in  by  petition  to  have 

its  of  a  mortgaged  estate  under  an  old  their  interests  ascertained  and  protected ;" 

reyance  of  the  equity  of  redemption,  in  Whutkr  v.  Webbf  Bunb.  53. 
t  to  aeU  and  pay  the  mortgage  debts  and 
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the  property,  it  is  not  necessary  for  the  mortgagor  to  trace  oat  all  the 
persons  interested  to  make  them  parties  (a) ;  but  where  no  such  intent 
appears,  the  general  rule  must  prevail,  though  the  parties  may  be  nume- 
rous (b).  And  the  mortgagor  must  pay  the  costs  of  all  persons  claiming 
under  the  mortgagee  made  parties  to  the  suit  (unless  their  claims  are 
adverse  to  one  another  (c) ).  In  a  case  before  Sir  J.  Leach,  where  itiras 
contended  that  it  was  sufficient  in  a  bill  for  foreclosure  to  make  the 
trustees  for  sale  upon  certain  trusts  parties,  they  having  power  to  give 
r*7001  ^^^^'P^^  ^^  ^^^  purchaser,  his  honor  said :  *The  author  of  the  trust 
^  J  has  declared  that,  in  case  of  a  sale,  the  presence  of  the  parties 
beneficially  interested  in  the  sale  shall  not  be  necessary ;  but  this  decla- 
ration has  no  application  to  a  bill  of  foreclosure  filed  against  the  trustees, 
and  the  general  rule  must  prevail  that  all  parties  interested  in  the  equity 
of  redemption  shall  be  parties  to  such  a  suit  for  foreclosure  (cf). 

The  owner  of  an  estate  made  a  mortgage  and  a  further  charge  to  the 
plaintiflf,  and  afterwards  conveyed  the  equity  of  redemption  to  trustees  io 
trust  for  his  daughter  and  her  children.  In  a  bill  for  foreclosure  by  the 
first  mortgagee,  the  trustees  were  made  parties  and  appeared  at  the  hear- 
ing; but  the  daughter  and  her  children  being  out  of  the  jurisdictiGB 
(though  made  parties)  did  not  appear.  The  Vice-Chancellor  Knigfat 
Bruce  held  that  the  suit  could  not  proceed  in  their  absence,  they  being 
the  first  persons  interested  in  the  equity  of  redemption  (e). 

Where  a  marriage  settlement  cont&ins  the  usual  power  to  appoint  new 
trustees  and  one  retires ;  though  a  memorandum  be  indorsed  on  the  deed 
to  that  effect,  if  no  new  trustee  has  been  appointed  and  the  continuing 
trustee  lend  part  of  the  trust  money  on  mortgage,  the  retiring  trustee  muss 
be  a  party  to  a  bill  for  foreclosure,  else  the  mortgagor  would  not  be  re- 
lieved from  the  possibility  of  a  new  suit  being  instituted  against  him(/). 

Generally  speaking,  as  has  already  been  observed,  the  trustee  is  the 
party  to  sue  (g)^  but  if  the  cestui  que  trust  of  the  mortgage  money  do  file 
a  bill  seeking  to  foreclose  he  must  make  his  trustee  a  party  (A). 

(a)  Tata  v.  Hambi^,  2  Atk.  237.  (d)  Caherly  v.  Phe^,  6  Mad.  332. 

(6)  Oiboum  y.  FdUown,  1  Russ.  &  M.  743.  (c)  Andenon  v.  SlaJLhtr^  2  Coll.  p.  212;  XL 

(c)  Skipp  ▼.  Wyatt,  1  Cox,  353;  King  t  Jar.  p.  806.     The  Vice^^hanceUor,  in  ^Ta% 

Smith,  6  Hare,  475;   WfthartU  v.  Coffimj,  3  judgment,  said, "  If  none  of  ihe  parties  bdbre 

Mad.  255;  Bartk  y.  WUkin»^  8  Sim.  p.  238;  the  oourt  were  to  redeem,  the  jsanies  not  be* 

even  where  the  second  mortgagee,  pending  a  fore  the  court  might  be  abeolntely-  Ibrectosed 

suit  for  foreclosure,  assigns  his  interest,  the  and  lose  their  rights.  Theonly  modeof  avoid- 

costs  occasioned  hj  that  assignment  were  held  ing  that  seems  to  be  payment  by  some  penoB 

by  Lord  Langdale  to  be  chargeable  against  before  the  court  of  what  is  due.     Paymeot 

the  mortgaged  estate ;  bat  not  where  the  mort-  could  not  be  made  without  a  tnuisfe'r  of  ite 

gagee  so  assigning  his  interest  is  plaintiff  in  security.    That  security  may  turn  out  to  be  09 

the  suit ;  CoUi  v,  Forratj  10  Beav.  556.    But  security  at  all,  for  tbe  persons  first  interesiBd 

the  additional  costs  cannot  be  charged  against  in  the  equity  of  redemption  may  be  admitted 

the  estate,  to  the  prejudice  of  a  subsequent  in-  to  show  that  nothing  is  due.     That  is  tbe 

cumbrancer,  where  the  assignment  is  made  ground  upon  which  Lord  ThurloMr,  in  F£v. 

by  a  prior  incumbmncer  after  decree  ;  Barry  Browne  and  Sir  L.  Shad  well,  in  Farmer  ▼. 

y.  HVey,  3  Russ.  p.  465 ;  Cola  ▼.  Forrat,  ibid.  Curtitj  nipra^  appear  to  have  acted.    I  mi 

p.  556 ;  and  see  Smith  v.  Chichater^  2  Dm.  afraid  the  cause  must  stand  over.**  2  GolL 

&  W.  403;  Capper  v.  Terringttm,  I  ColL  102;  812;  and  see  Broimu  v.  AJoMit,  2  R1U5.&M. 

Burdtm  v.  Oldaker,  ibid.  p.  107;   Readi  v.  83,  and  the  cases  in  the  note. 

Sparhe$y  1  Moll.  8;    Ex  parte  Ommaney^  10  (/)  Jidamt  r.  Paynter,  I  Colt  533. 

Sim.  p.  298  (Mr.  Beavan's  note) ;  y.  infra,  (g)  Barker  y.  Birdi,  1  De  G.  &  Sm.  3S3; 

706 ;  and,  as  to  the  costs  of  the  mortgagee  nqfra,  p.  698. 

generally,  y.  infra.  Section  zL  (A)  Wood  y.  WUKanu,  4  Mad.  186. 
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If  a  bill  is  filed  to  have  the  benefit  of  a  charge  upon  an  estate,  all  per- 
sons roust  be  made  parties  \vho  claim  an  interest  in  the  charge  (a) :  and 
sfrfaere  there  are  numerous  mortgagees  of  tolls  or  dues  arising  from  one 
subject  or  undertaking,  all  the  mortgagees  must  sue  together,  at  least  all 
must  be  parties,  in  order  that  there  may  be  but  one  account  (6). 

•Where  the  mortgagee  has  mortgaged  his  mortgage' interest,  r3|,»Q«-i 
the  derivative  mortgagee  cannot  file  a  bill  to  foreclose  the  mort-  ^  ^ 
^gor  without  making  the  original  mortgagee  or  his  representative  a 
party,  in  order  that  they  may  be  present  at  taking;  the  account  of  what 
is  due  on  the  original  mortgage  (c) ;  but  if  the  original  mortgagee 
should  file  a  bill  to  redeem  the  derivative  mortgagee,  or  the  derivative 
mortgagee  should  file  a  bill  to  foreclose  his  mortgagor,  the  original 
mortgagor  would  have  no  interest,  and  therefore  would  not  be  a  proper 
party. 

Where  the  mortgagor  assigned  his  interest  in  the  fund  mortgaged  to 
Tustees  in  trust  to  sell  and  pay  the  debt  due  to  the  mortgagee,  and  the 
residue  to  the  mortgagor,  it  was  held  that  the  trustees  were  improperly 
made  parties  to  a  bill  by  the  mortgagee  to  foreclose ;  the  assignment 
>eing  a  mere  private  arrangement  of  the  mortgagor  which  he  might 
cancel  at  pleasure  (d). 

A  person  having  a  partial  interest  in  the  equity  of  redemption  cannot 
lie  a  bill  to  foreclose,  without  making  all  the  other  persons  interested  in 
he  equity  of  redemption  parties  (e). 

The  mortgagee's  remedy  is  against  the  mortgaged  estate,  he  has  no- 
hing  to  do  with  any  adjustment  of  accounts  between  the  parties  who 
nay  become  successively  entitled  to  the  mortgaged  premises  ;  therefore, 
he  representatives  of  a  deceased  tenant  for  Kfe,  who  ought  to  have  kept 
lowD  the  interest,  are  not  in  such  case  necessary  parties  (/). 

On  a  bill  for  foreclosure  of  a  mortgage  in  fee  brought  by  the  mort- 
|[agee  against  the  heir  of  the  mortgagor,  it  is  not  necessary  or  even,  it 
leems,  proper  to  make  the  executor  a  party  {g) :  The  executor,  said  Sir 
liV.  Grant,  is  named  in  every  mortgage  deed  (that  is,  that  on  payment 
)y  the  heirs,  executors,  or  administrators,  the  estate  shall  be  void),  and 
n  every  case  (A)  the  personal  representative  is  to  pay,  if  there  are  as- 
lets,  though  the  heir  is  to  have  the  benefit  {%) ;  but  this  is  a  matter  in 
^hich  the  mortgagee  ought  not  to  be  mixed  up  :  and  though  the  mort* 
|;age  be  created  by  means  of  a  term  it  is  the  same,  for  with  that  species 
)f  term  the  personal  representatives  have  nothing  to  do  (A;).  But  if  the 
mortgagee  by  his  bill  calls  upon  the  court  actively  to  interfere,  not 
merely  to  foreclose — as  to  decree  a  sale — then  the  rule  that  *com-  r«f7()oi 
)lete  justice  should  be  done  as  between  the  two  estates,  the  real  ^        ^ 

(a)  Vice-chancellor  of  England,    NtwUm  231;  Knigkt  v.  Kmgkty  which  Mr.  Maddock 

r.  E€arl  Egmont,  5  Sim.  137.  cites  as   amira,  was  a  bill  for  the  specific 

(6)  MtBUh  y.  Brooks,  3  Beay.  22,  27.  performance  of  a  covenant,  which  the  execa- 

(c)  ^ade  V.  Riggy  3  Hare,  35.  tor  might  have  performed  in  part;  and  Pht/nktt 

(d)  Hobart  y.  jibbot,  2  P.  W.  643.  y.  PiMJon,  2  Atk.  50,  evidently  was  not  a  case 

(e)  Herdty  y.  Stone,  3  Beav.  355.  of  a  mortgage. 

(/)  Wi/pne  y.  Styafi,  2  Phill.  305.  (K)  Not,  however,  as  against  specific  or  pe- 

(g)   Dwiwombt  y.  Hansley,  mentioned  in  cuniary  legatees ;  v.  tupra,  et  infrOj  Sect  zii. 

Kne  (4)  to  Knight  v.  Knight,  3  P.  W.  333;  (0  BratUhaw  v.  Outram,  vbi  tup. 

Bradthaw  y.  Oulram,   13  Ves.  234;  Cory  y.  {k)  Ibid. 

M  9  March,  1808,  Mad.  MS.  2  P.  and  P. 
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and  the  personal  (a),  comes  into  operation,  and  the  personal  repre- 
sentative, if  the  personal  estate  is  primariij  liable,  must  be  made  a 
party  (A). 

If  a  bill  be  brought  by  the  heir  of  the  mortgagee  to  foreclose,  the 
executor  ought  to  be  made  a  party,  for  the  heir  of  the  mortgagee  is 
a  trustee  for  the  executor  (c) :  so,  if  a  bill  be  brought  against  the  heir 
of  the  mortgagee  to  redeem,  the  personal  representative  must  be  a  party, 
'*  for,  if  it  should  fall  out  upon  the  account  that  money  should  be  paid  bj 
the  mortgagor,  that  b  to  be  paid  to  the  executor  or  administrator,  and 
not  to  the  heir  (d)."  The  heir  need  not  be  a  party  to  a  bill  by  a  devisee 
to  redeem  («). 

Where  several  persons  are  entitled  to  the  mortgage  money  as  joist 
tenants,  all  must  be  made  parties  to  a  bill  for  the  foreclosure  of  the 
mortgage  (/):  a  person  who  becomes  entitled  to  a  part  of  the  mortgage 
money  m  severalty  cannot  foreclose  a  proportionate  part  of  the  estate, 
the  other  persons  interested  must  be  parties  (g). 

Where  a  mortgage  is  made  to  several  jointly,  though  the  debt  and  the 
seeority  survive  at  law,  yet  as  in  equity  the  mortgagees  are  tenants  ia 
common,  the  representatives  of  any  of  the  deceased  mortgagees  must  be 
made  parties  to  a  bill  either  for  redemption  or  foreclosure  (A)  ;  and  whoe 
two  or  more  have  mortgaged  and  one  is  dead,  and  the  representatives 
of  the  deceased  mortgagor  have  any  possible  interest^  they  ought  to  be 
made  parties  (t). 

Where  the  mortgagee  has  absolutely  assigned  the  mortgage  without 
the  previous  authority  of  the  mortgagor,  or  his  declaration  that  so  much 
is  due,  the  mortgagee  is  not  a  necessary  party  to  a  bill  for  redemption: 
It  is  enough,  said  Lord  Eldon,  to  make  that  man  a  party  who  has  cod- 
r*70^1  ^'^^^^^  ^^  stand  in  the  place  of  the  original  mortgagee  *and  all 
■-  -J  assignees,  till  the  title  was  got  in  by  himself  (ik).  Where  the 
mortgagee  assigns  only  a  part  of  the  benefit  of  his  security,  he  is  a  ne- 
cessary party  (/). 

However  minute  the  interest  which  a  person  may  have,  still  he  most 
be  a  party.  Sir  Francis  Vincent,  having  a  life  interest  subject  to  a  tern 
of  1000  years  to  secure  3000/.  and  interest,  demised  the  estate  for  a 

(a)  Kmg^  ▼.  Knight,  Pimhtt  ▼.  Pmum,  (d)  Jnoiu  2  Freem.  62. 

ubi  M^.  (e)  Lewis  y.  NangUy  2  Ves.  431. 

(6)  J>aM  v.  SkipwiOi,  2  Bra.  155 ;  Chrit-  (/)  Law  y.  Morgan,  1  Bro.  568. 

tophert  y.  Sparkt,  2  J.  &  W.  p.  229,  diet. ;  {g)  Pabmr  y.  Lord  CarHtk,  1  Sim.  &  Sc  ^ 

M^Domotigh  y.  Shtwbridgt,  2  Ball  &  B.  563.  425. 

(c)  Fnaki  y.  Hormk^,  2  £q.  Ab.  p.  77;  {h)  Videen  y.  CotodZ;  1  Beay.  529. 

ifMcry.  Tantxm,  2  Oi.  Ch.  29;  GcU  y.  Car-  (t)  CAo/tV  y.  GwywM,  6  Law  J., N.  &,  374, 

Ks2e,  cited  Ckrkun  y.  Boivycr,  2  Vern.  67;  Rolls;  mortgage  by  tenant  for  life  (dead),aBd 

though,  as  before  stated  (mtpra^  p.  682),  it  tenant  in  tail,  they  had  aubaequeiitly  oM 

was  held,  in  that  case,  that  the  heir  was  only  the  estate  to  the  mortgagee,  and  the  GDoinct 

to  be  a  trustee  to  the  extent  of  the  money  se-  had  not  been  completed ;  the  representatives 

cured  by  the  mortgage  which  he  had  lore-  of  the  tenant  for  life  would  be  entitled  to 

closed,  and  that  he  might  keep  the  estate  on  some  part  of  the  purchase  money,  and  were 

paying  that  amount  to  the  executors ;  and  see  therefbre  held  to  be  necessary  paitiea. 

the  decree,  Raithby's  note;  but  see  the  diet  {k)  Chambert  v.  (ToUiotn,  9  Ves.  269;  Sir 

Wmm  y.  LUtkton^  1  Vern.  4;  and  Mamgh  y.  J.  Leach,  in  Abrrts&  y.  JMonAofl,  5  Mad.  479. 

JohmiOHf  2  Vern.  p.  66 ;  the  heir  who  buys  up  puts  it  on  the  ground  that  the  mortgagee  has 

incumbrances  can  only  be  entitled  as  against  no  longer  any  interett. 

creditors  to  what  he  gaye  for  them,  XancoKcr  (/)  Norritk  y.  Manha&t  ubi  mip. 
y.  Ewrty  10  Beay.  166. 
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[erm  of  200  years,  if  he  should  so  long  live,  to  one  Lyde  for  securing 
L900/.  and  interest  with  a  power  of  sale;  the  sale  was  made  and  the 
plaintiff  became  the  purchaser,  he  then  filed  a  bill  against  the  first  mort- 
gagee to  redeem;  it  was  held  that  Sir  F.  Vincent  was  a  necessary 
party:  "The  interest  of  Sir  F.  Vincent,"  said  the  Vice-Chanceltor, 
"may  be  very  small,  but  it  cannot  I  think  be  disregarded  (a)." 

As  regards  subsequent  incumbrancers :  where  the  bill  is  filed  by  at 
Erst  mortgagee  to  foreclose,  it  has  long  been  the  practice  {b)  to  make 
ill  Judgment  Creditors  intervening  between  the  first  mortgagee  and  the 
subsequent  mortgage  parties  to  the  suit;  though  cases  of  judgments  con- 
fessed pendente  lite^  cases  of  fraud,  and  cases  of  parties  inconveniently 
lumerous,  may  exist  in  such  a  manner  as  to  form  exceptions  to  the 
rule:  and  Judgment  Creditors  are  such  parties  that  they  are  not  within 
:he  operation  of  the  26th  Order  of  23d  August,  1841,  which  provides 
:hat,  where  no  direct  relief  is  sought  against  a  party  to  a  suit,  it  shall 
QOt  be  necessary  for  the  plaintiff  to  require  such  parly,  not  being  an 
infant,  to  appear  and  to  answer  the  bill ;  for  their  interests  are  not  iden- 
ical  with  that  of  the  plaintiff,  aad  in  effect  direct  relief  is  prayed  against 
hem  (c). 

The  principle  as  affecting  judgment  creditors  being  made  parties  was 
elaborately  discussed  by  the  Lord  Chief  Justice,  the  Master  of  the  Rolls, 
ind  the  Lord  Chancellor  Sugden,  in  a  late  case  in  Ireland.  It  was 
illeged  that,  according  to  the  existing  practice  there,  it  was  not  nec^s- 
lary  to  bring  judgment  creditors  before  the  court;  of  this  practice  the 
Lord  Chancellor  highly  disapproved:  his  lordship's  reasons,  though 
lirected  against  the  existing  practice  in  Ireland,  are  very  tnaterial 
^as  illustrative  of  the  general  principle  as  affecting  incumbran-  r«7Q4-j 
5ers  generally  of  every  description.  The  reason,  said  the  Lord  L  ■* 
Chancellor  (rf),  why  you  bring  the  judgment  creditor  before  the  court, 
s  because  he  can  execute  his  judgment  at  law,  therefore  the  avowed 
)bject  is  to  bind  him,  not  to  benefit  him,  and  it  would  be  unjust  to  bind 
lim  in  his  absence.  When  the  judgment  creditor  had  only  a  demand 
igainst  the  equitable  estate,  the  court,  said  his  lordship,  felt  it  had  a 
)ower  it  could  exercise  more  stringently  than  when  his  demand  attached 
ipon  the  legal  estate,  and  because  he  could  not  attach  the  estate  at  all 
excepting  through  the  medium  of  this  court  it  said,  ^'  We  will  bind  you, 
hough  absent;"  that  also,  continued  his  lordship,  is  manifest  injustice; 


% 


la)  Hunter  v.  MatkUw,  5  Hare,  242.  (c)  Jldanu  v.  PayrUeTy  1  Coll.  p.  532 ;  and 

Jb)  In  the  Bishop  of  Lond<m  y.  Beavor^  the  see,  as  to  this  Order  generally,  Calvert,  page 

onrt  ordered  a  bill  of  foreclosure  to  stand  86. 

>Ter  to  make  one  judgment  creditor  a  party,  (d)  BaXUzton  v.  Morion^  1  Conn.  &  L.  264; 

nit  would  not  determine  the  general  point,  1  Dru.  &  W.  171 ;  and  see  Henry  v.  Smithj 

whether  aU  incumbrancers  should  be  parties;  1  Conn.  &  L.  p.  512:  and  Gordon  v.  Horsfdll 

I  Ves.  p.  314.     In   Calverly  v.  Phelp   and  (case  from  Jamaica),  in  the  Priv.  Co.,  xi.  Jur. 

then,  before  the  Vice  Chancellor,  20  April,  573,  b.     The  general  right  of  the  judgment 

.822,  6  Mad.  p.  229,  it  was  said  (though  not  creditor  is  there  put  upon  this  footing,  that 

•tated  in   the   Report),  "that  Winchester  v.  he  has  a  right  to  have  the  legal  impediment 

Btavor  was  not  now  the  rule  of  this  court,  a  against  his  obtaining  execution  at  law,  which 

ttdgment  creditor  having  no  lien  on  the  real  is  created  by  the  mortgage,  put  out  of  the 

istate^' (t.  c.  before  execution  sued  out),  **  but  way;  but  the  statute  1  Vict.  c.  110,  gives 

mly  a  right  to  subject  it  to  his  debt ;"  Mad.  the  judgment  creditor  here  a  direct   claim 

MS.,  P.  and  P.  ii.  233 :  but  quarey  as  the  law  to  redeem ;   see  the  cases  cited  above  in  this 

low  stands,  whether  that  reasoning  can  apply ;  note. 
r.  infra,  BoUeaton  v.  Morton. 

VOL.  n. — 43 
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he  has  a  right  in  equity,  and  how  can  you  deprive  him  of  that  right? 
What  right  have  you  to  distribute  the  fund  upon  which  he  has  a  Uen, 
without  giving  him  an  opportunity  of  defending  himself?  The  judgment 
creditor  has  an  incumbrance,  he  is  therefore  entitled  to  watch  the  pro- 
ceedings to  see  that  they  are  fair,  and  that  the  demand  sought  to  be  es- 
tablished is  a  real  one;  no  proper  title  can  be  made  to  a  purchaser  und^ 
such  a  decree,  unless  this  court  is  prepared  to  grant  an  injonction 
against  all  such  creditors,  which  it  clearly  has  no  power  to  db.  The 
court,  continued  his  lordship,  cannot  bind  parties  in  their  absence,  the 
purchaser  is  therefore  bound  by  the  judgment,  and  the  creditor  may 
proceed  upon  his  judgment  at  any  time.  I  conclude,  therefore,  said 
his  lordship,  that,  even  independently  of  the  act  (3  &  4  Vict.  c.  105, 
s.  22)  (a),  it  is  a  right  if  not  a  duty  to  bring  him  before  the  court.  But 
when  you  come  to  the  act,  it  is  impossible  to  argue  the  question :  thai 
which  was  by  the  Statute  of  "Westminster  i|  general  lien,  by  this  act  be- 
comes a  specific  charge — under  the  act  of  parliament  there  is  no  ques- 
tion but  that  the  judgment,  whether  on  a  legal  or  equitable  estate,  be- 
comes an  equitable  estate^  and  then  it  assumes  quite  a  difierent  character 
and  becomes  a  specific  incumbrance ;  and  his  lordship,  though  unwil- 
lingly in  reference  to  the  particular  case,  held  that  subsequent  judgment 
creditors  were  necessary  parties  (6). 

r*7051      *'^^^  much  appears  to  be  clear  upon  the  authorities  which  have 
*-        -I  been  cited,  that,  on  a  bill  to  foreclose  a  mortgage,  in  order  that  the 

Elaintiff  may  obtain  a  complete  title  tender  a  foreclosure,  all  persons  who 
ave  incumbrances  on  the  estate  at  the  time  of  the  commencement  of  the 
suit  posterior  in  point  of  time  to  the  plaintiflf's  mortgage  must  be  made 
parties.  If  the  plaintiff  should  foreclose  the  mortgagor,  and  such  incum- 
brancers as  he  has  made  parties,  as  it  has  been  hdd,  he  may,  in  some 
cases,  though  it  may  appear  that  there  are  other  incumbrancers  (c) ;  yet 
he  will  be  hable  to  be  redeemed  by  any  incumbrancer  not  a  party  to  that 
suit,  on  fair  and  equitable  terms  in  regard  to  the  expenses  he  has  incuired 
and  interest  (c(),  and  this,  whether  he  had  any  notice  of  that  incum- 
brancer's title  or  not  (e).  Lord  Alvanley,  in  noticing  the  general  course 
of  the  court,  and  almost  universal  practice  to  insist  upon  every  one  hav- 
ing a  right  to  redeem  being  made  a  party,  stated  the  principal  reason  to 
be  the  gross  injustice  that  might  else  result;  as  the  court  might  compel 
a  mortgagee  to  reconvey  to  a  mortgagor,  where  it  appeared  by  his  own 

(a)  Which  corresponds  with  the  English  against  them ;  GWard  T.  Hart,  1  Sckcx  h  L. 
act,  1  &  2  Vict,  c  110,  §  13,  directing  that  p.  386;  but  see  Wrixom  v.  Vtz^t  1  Conn.  IcL. 
judgments  registered  shall  operate  as  a  chargt  303-4,  and  the  cases  there  cited  as  to  (^teoizv 
upon  lands;  v.  tuprtL,  vol.  i.  p.  505,  note.  the  accounts  which  have  been  taken;  the 

(b)  RoUeston  v.  Morton^  1  Con.  &  Law.  pp.  Lord  Chancellor  there  intimated  thai  he 
SG6-7:  2  Dru.  &  W.  192-3;  the  judgment  should  not  follow  Dick  ir.  Butkr,  1  Molkqr, 
there  is  a  little  varied  in  language.  42.     The  cases  on  this  subject  are  ooUected 

(c)  Draper  v.  Clarendon^  2  Vern.  p.  518.  by  Mr.  Calvert,  on  Parties,  180-lSd;  and 
Foreclosing  does  no  mischief  in  such  a  case;  see  his  observations  on  this  sabjeoc,  p.  18C| 
but  if  the  mortgagor  were  to  redeem,  and  get  H  atq, 

the  legal  estate,  it  might;  v.  infrcL^  note  (58).  Mr.  Daniell  (Practice,  i.  p.  373),  in  x«fer- 

(d)  Cocka  y,  Sherman,  2  Freem.  14,  15,  1st  ence  to  Newton  v.  Lord  Egmont^  5  Sim.  130, 
and  3d  points;  Lomax  v.  Hyde,  3  Vern.  185;  says,  **It  is  the  general  and  aUnoat  univeisal 
Godfrey  v.  ChadweU,  2  Vern.  601.  practice,  in  suits  for  establishing  charges  on 

(c)  Morrei  v.  Wetiemt,  2  Vern.  663  ;  and  a  estates,  to  make  all  persons  entitled  to  incuoh 
decree  obtained  without  making  parties  those  brances  subsequent  to  the  plaimifl^'s  charge, 
whose  lights  are  affected  by  it,  is  void,  as    parties  to  the  suiC 
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answer  be  had  no  right  to  it,  and  thus  out  the  int^veniDg  incumbrancer, 
and  give  the  mortgagor  the  legal  estate  to  keep  him  ofiT  with  (a). 

It  is  now  well  established,  as  a  general  rule,  thtt  incumbrancers  who 
become  such  after  a  bill  filled  are  not  necessary  parties,  they  being  af- 
fected by  the  doctrine  of  lis  pendens  (b) :  an  alienation  pending  a  suit  is 
Foid  as  regards  the  interests  of  the  other  parties  (c),  or,  it  may,  perhaps, 
be  stated  more  correctly,  the  purchaser  takes  subject  to  the  effect  of  the 
suit ;  and  this  applies  both  as  regards  the  ^mortgagor  and  mort-  rn^A^-i 
gagee.  It  is  a  maxim,  said  Sir  Thomas  Plumer,  pendente  lite  ^  ^ 
ni&l  innovetur  (d);  and  the  true  interpretation  of  that  rule  is,  that  a  con* 
Feyance  does  not  vary  the  rights  of  the  parties  in  that  suit ;  with  regard 
to  them,  it  is  as  if  it  had  never  existed  ;  for  suits  would  be  interminable, 
if  one  party  pending  the  suit  could,  by  conveying  to  others,  create  a 
Qecessky  for  introducing  new  parties ;  and  though,  ordinarily,  a  decree 
binds  only  the  parties  to  the  suit,  yet  he  who  purchases  during  the  pend- 
ancy of  the  suit,  is  bound  by  the  decree  that  may  be  made  against  the 
person  from  whom  he  derives  title  (e) ;  an  assignment,  for  instance,  of 
:he  equity  of  redemption,  pending  a  bill  for  redemption,  puts  the  assignee 
upon  the  same  footing  as  the  person  from  whom  he  obtained  the  assign- 
ment (y*);  so,  the  purchaser  of  an  estate  charged  with  debts,  pending  a 
iuit  by  creditors,  is  bound  (g) ;  however,  in  all  these  cases  the  purchase, 
luring  the  pendency  of  the  suit,  is  not  absolutely  annulled ;  the  purchaser 
akes,  but  subject  to  the  effect  of  the  suit  upon  the  property  (A).  How<« 
»ver,  Sir  W.  Grant  observed,  in  The  Bishop  of  Winchester  v.  Paine  (»), 
hat  if  the  legal  estate  were  acquired  during  the  pendency  of  the  suit,  it 
night  be  necessary,  in  order  to  obtain  it,  to  have  recourse  to  a  new  suit  ( k). 
The  same  learned  judge  also  determined,  in  the  last-cited  case,  that  the 
niit  having  abated  by  the  death  of  the  mortgagor,  did  not  render  it  neces- 
»ry  to  make  parties  those  who,  when  the  bill  of  revivor  was  filed,  were 
Qcumbrancers,  but  were  not  such  when  the  original  bill  was  filed ;  and 
le  observed  that,  if  the  incumbrancers  had  acquired  their  title  during 
in  abatement  of  the  suit,  there  would  be  a  difiiculty ;  though  Lord  Not- 
ingham  seems  to  have  thought  they  would  not  be  necessary  parties. 
There  may  be  other  cases,  besides  that  above  alluded  to,  of  the  legal 
(State  having  passed,  where,  by  reason  of  an  alienation  pendente  lUe^  the 
nit  cannot  properly  go  on  without  the  alienee  being  made  a  party  by 
Eupplemental  bill ;  for  instance,  where  a  party  has  obtained  the  title 

(a)  Lord  Al  van  ley,  Bithop  of  Winduiler  v.  kell  v.  Durdin,  1  Ball  &  B.  p.  167  ,•  Moore  y. 

lecNJor,  3  Ves.  p.  316.   At  the  same  time,  his  Jliaenamarti,  ibidt  187-8. 

>rd8bip  said  lie  would  not  lay  down  that  (d)  Co.  Litt.  344,  b. 

:  was  absolutely  necessary  that  all  iocum-  (e)  Metcalfe  v.Puhertoft^  2  Ves.  &  B.  204— 

rancers  should  be  parties,  as  that  would  arm  5-6-7 ;  B.  of  WindietterY.  Paine^  1 1  Ves.  197, 

man  with  a  shield  to  avoid  foreclosure,  it  (/)  See  case  put  by  Lord  Hardwicke,  in 

iiist  depend  upon  tlie  circumstances,  ibid.  Garth  v.  Ward,  2  Atk.  175;  aed  v.  ts0-a,  p. 

17 ;  and  in  the  late  case  of  BoVetton  v.  Jtfor*  707,  Solomon  v.  Solonum, 

m,  above  referred  to,  1  Conn.  &  L.  p.  263,  (g)  Walker  v.  SmaUwood,  Ambl.  676. « 

iord  Chancellor  Sugden  expressed  the  same  (h)  See  Metcalfe  ▼.  PuW^,  2  Ves.  &  B. 

isincli nation.  p.  200. 

(6)  Garth  v.  Ward,  2  Atk.  174;  Bishop  of  (i)  11  Ves.  195. 

Vinchater  v.  Paine,  11  Ves.  195j  Qjuarrel  v.  (k)  See  Redesdale,  Pl^  73,  74  j  d  v.  siq>ra, 

kckford,  1  Mad.  269,  273.  p.  699,  note  (c). 

(c)  Walker  v.  Smallwood,  Ambl.  676  j  <?a»- 
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deeds,  or  \vhere  he  has  obtained  possessioDi  or  has  received  the  rents; 
where  it  may  be  proper,  and  even  necessary,  that  an  alienee  pendesU 
lite  should  be  made  a  party.  The  Vice-Chancellor  Knight  Bruce,  in 
conformity  with  the  doctrine  above  stated,  lately  laid  down,  that  where 
one  of  several  plaintiffs,  after  the  institution  of  a  suit,  executes  an  in- 
r*7071  ^^r^'^^"^  '^wbich  merely  affects  that  plaintiff's  equitable  interest, 
I-  -I  the  suit  may  be  heard  as  if  no  such  assignment  had  been  made, 
and  that  those  who  claim  under  the  assignment  must  take  such  course  to 
enforce  their  rights  as  they  may  be  advised  (a) ;  but  the  Vice-Chancellor 
of  England  has  since  held,  in  a  case  where  some  of  the  plaintiffs  in  a 
suit  to  administer  an  estate  mortgaged  their  interests,  which  were  equita- 
ble,  pending  the  suit,  that  the  mortgagee  ought  to  be  made  a  party  {by 
Where  the  estate  mortgaged  is  limited  in  strict  settlement,  it  is  suffi- 
cient to  bring  the  first  tenant  in  tail  before  the  court,  as  he  represents 
the  inheritance,  which  will  be  bound  by  the  decree  (c).  If  there  be  no 
person  entitled  to  an  estate  of  inheritance,  the  tenant  for  life  being  pre- 
sent, the  court  will  act  on  the  inheritance  {d) ;  contingent  limitations 
and  executory  devises  to  persons  not  in  being,  may  in  like  manner  be 
bound  by  a  decree  against  a  person  claiming  a  vested  estate  of  inhe- 
ritance ;  but  a  person  in  being  claiming  under  a  limitation  by  way  of 
executory  devise,  not  subject  to  any  preceding  vested  estate  of  inheritance 
by  which  it  may  be  defeated,  must  be  a  party  to  a  bill  aflecting  his 
rights  (e).  If  by  the  birth  of  any  person,  or  any  contingency  happening 
pending  the  suit,  the  rights  of  the  parties  are  varied  or  new  rights  come 
into  existence,  the  persons  having  such  new  rights  must  be  brought  be- 
fore the  court  by  supplemental  bill  {/). 

Generally  speaking,  every  person  who  may  have  to  do  an  act  to  effec- 
tuate the  ultimate  decree,  must  be  a  party  ;  thus  the  trustee  in  whom 
the  legal  estate  is  vested,  and  the  heir  of  a  mortgagee  to  whom  the 
mortgaged  premises  have  descended,  must  be  a  party  to  a  bill  for  fore- 
closure filed  by  the  executor  of  a  mortgagee,  for  if  the  estate  should  be 
redeemed  he  would  have  to  convey  (g) :  generally  speaking,  the  same 
principle  applies  to  every  person  who  would  be  a  necessary  party  to  the 
conveyance,  in  case  of  the  premises  being  redeemed  (A). 

Annuitants  or  other  persons  whose  charges  are  paramount  to  the 
r*7081  ^i^^^S^S^  ^^^  ^^^  proper  parties  to  a  bill  for  sale  or  foreclosure 
I-  -'of  the  mortgaged  estate ;  the  estate,  whether  foreclosed  or  sold, 
will  still  be  liable  to  their  charges  (t). 

j_i       I  —     ^ _ 

(a)  Eada  ▼.  Harm,  1  Yo.  &  Coll.  C.  C.  p.  (jg)  Wood  v.  TfttSamt,  4  Mad.  p.  186;  bCQ 

234.  filed  by  eahn  ^m  tnut  of  a  mortgafe :  Scstt 

(6)  Sohmon  v.  Sohmon,  13  Sim.  516.  as  to  v.  Atco//,  3  Russ.  476.    On  a  biU  to  redeem, 

the  Costs,  V.  tup.  p.  699.  the  person  having  the  legal  estate  nost  be 

(c)  JJojfd  v.  Johne$^  9  Yes.  65 ;  JUffnoldton  before  the  court,  for  otherwise  the  mortgagor 

r.  Perkins,  Ambl.  b6A,  cannot    have    a     complete     re-con vejanoe; 

(</)  See  Giffard  v.  Hart,  1  Scho.  &  L.  407,  Wood  ▼.   WtOiamty    before  Tice-ChaocelkK 

408;  Calvert,  59:  but  the  rule  seems  to  be  Leach,  April,  1819,  Mad.  MS.,Pr. and  P. L  236. 

limited  to  the  case  of  where  the  issue  of  the  (h)  See  Adamt  v.  Payn/cr,  1  Coll.  532. 

tenant  for  life  would  be  entitled  to  the  inhe*  (t)  Ddahen  y.  Norvood,  Lord  Colchester's 

ritance ;  Calvert,  p.  60.  MS.,  3  Swanst  p.  144 ;  it  is  there  said  that  if 

(e)  And  see  Goodeu  r.  WUUamt,  2  Ya  &  the  annuitiesln  that  case  had  been  subsequent 

Coll.  C.  C.  598.  to  the  mortgage,  the  annuitants  woald  not 

(/)  Redesdale,  PI.,  pp.  173-4.  have  been  fwnssari^  parties ;  but  if  not,  thej 
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A  second  mortgagee  may  file  a  bill  against  the  mortgagor  and  a  third 
Qortgagee  for  foreclosure,  leaving  out  the  first ;  such  bills  are  supported 
n  the  ground  of  convenience  (a),  and  because  the  second  mortgagee, 
f  he  should  foreclose,  only  puts  himself  in  the  condition  of  the  mort- 
;agor;  and  even  if  the  third  mortgagee  should  pay  off  the  second 
nd  redeem,  or  if  the  mortgagor  should  redeem  both,  the  first  mortgagee 
nil  be  left  in  the  same  condition  as  before,  indeed  his  case  will  be  sim- 
)lified(6). 

A  bill  may  be  sustained  for  payment  out  of  a  surplus  coming  to  a 
dortgagor,  without  making  the  prior  incumbrancers  parties,  if  the  decree 
ought  will  leave  the  interests  of  the  prior  incumbrancers  wholly 
tntouched  (c) ;  but  this  can  only  apply  where  the  claims  and  priorities 
i  such  incumbrancers  have  been  definitively  ascertained,  and  there  are 
10  accounts  to  be  taken  in  which  they  are  interested  {d)» 

The  title  of  a  mortgagee  cannot  ba  impeached  in  the  absence  of  his 
Qortgagor  (e). 

Avery  useful  order  was  issued  by  Lord  Cottenham  (39th  Order,  1841), 
tnder  which  the  cause  may  be  set  down  to  be  heard  simply  on  the  ques- 
ion  as  to  the  want  of  parties ;  but  it  has  been  found  necessary  in  many 
:ases  to  leave  the  question  open  to  be  discussed  at  the  hearing,  when 
he  aspect  of  the  case  may  be  entirely  altered,  if  the  parties  shall  think 
it  to  do  so  {/). 

By  another  order  (the  40th)  if  the  defendant  shall  object  at  the  hear- 
Dg  that  the  suit  is  defective  for  want  of  parties,  not  having  taken  the 
>bjection  by  plea  or  answer,  the  court  is  at  liberty  to  make  a  decree 
aving  the  rights  of  the  absent  parties  (g). 


•Section  VI. — Time  as  Bar — Statute  of  Limitations,  [*709] 

jong  Adverse  Enjoyment  and  the  Omission  for  a  great  Length  of  Time  to  assert  ap- 
parently Just  Claims,  have  an  important  effect  in  Equity, 

loctrine  of  the  Court  of  Chancery  in  respect  of  Adverse  Possession  before  ike  Statute 
4  dh  b  iVill.  lY,  c.  2y. 

UaiuU  Sdr4  wdz,  IV.' e,  27,  {  28,  J  40,  and  ?  42. 
Betrospeciive  Operation  of  the  Act, 

Vhere  the  Mortgagee  in  Possession  acquires  a  Life  Interest  in  the  Property  mortgaged, 

^me  of  filing  the  Bill  to  he  looked  to,  not  the  Service  of  the  Subpoena, 

Wed  of  making  a  Person  a  Party  by  Amendment, 

7  hat  Section  of  the  Act  applies  to  a  BUI  for  Foreclosure, 

ould  not  of  course  have  been  foreclosed,  and  (/)   Welham  y.  Welham^  10  Beav.  p.  248; 

whoever  might  have  redeemed  they  would  and  see  Greenwood  y.  RotkwtH,  7  Beav.  279 ; 

ave  had  a  right  to  redeem  in  respect  of  their  and  see,  as  to  this  order,  LovtU  ▼«  Andrew^  15 

Dnuities;  so  that  it  is  at  least  convenient  that  Sim.  581. 

bey  should  be  parties.  (jg)  See   Feltham  v.  Clark,  1  Be  G.  &  S. 

(a)  ViceCbancellor  of  England,  Rom  v.  307,  and  FauUcmr  v.  Daniel^  3  Hare,  199. 

^age,  2  Sim.  472.  As  to  what  charge  in  a  bill  of  a  claim  on  the 

(6)  See  Richards  v.  Cooper,  5  Beav.  304.  part  ofa  defendant  as  mortgagee,  or  otherwise, 

(c)  Leimt  ▼.  Lord  Zoucht,  2  Sim.  392.  where  the  claim  is  negatived  by  the  bill,  will 

(J)  Cocker  v.  Lord  Egmonl,  6  Sim.  p.  316 ;  sustain  the  bill  against  him  as  a  proper  party 

nd  see  Newton  v.  Lord  Egmont,  4  Sim.  574,  on  demurrer  by  him,  see  the  late  cases  of  Dal- 

nd  5  Sim.  130.  ton  v.  Hayter^  7  Beav.  p.  313;  and  Hodgson 

(e)    Wright  v.  Wood,  Vice-chancellor  K.  v.  Espinasse,  10  Beav.  p.  473. 

feoce,  zii.  Jar.  597. 
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Deaiman  e.  Wyehe,  before  Vke-ChanetOar  ofEngUanL 

"Wrixon  v.  Viae,  hefort  Lord  ChanceUor  Sugden, 
Constntetian  ofActe  Zdb4  WiU.  IT.  c.  27,  and  1  Vict.  e.2S,asio  Right  to 

bUeregt, 

Where  there  is  a  Tnut  wbeisting. 
Length  of  Time  as  a  Bar  must  be  reUed  on  by  Pleading. 
Where  Time  mag  be  taken  Advantage  of  by  Demurrer. 

Additional  Notes* 

No.  L-^As  to  Prtmsians  in  the  Stat.  ZdhA  WiU.  IT.  e.  27,  wsd  Zd:A  Wm.  IT. 

c.  42,  for  Persons  under  Disabilities. 
No.  IL— Effect  of  the  Stat.  1  Viet.  e.  28. 
No.  III.^Effeet  of  the  Stat.  3  d^  4  WiU.  FT.  e.  27,  where  the  ReprtsemtaHem  is 

dormant. 

A  LONG  adverse  enjoTment,  at  we  have  had  frequent  occasioii  to  notice, 
and  an  omission  for  a  great  length  of  time,  nnexplained,  to  assert  as 
apparently  jttst  claim  (a),  have  a  most  important  influence  in  barring 
equitable  rights.  Before  the  passing  of  the  act  to  be  presently  mentiooed, 
it  had  been  established  that  this  court  ought  not  to  relieve  after  an  advene 
possession  of  20  years,  and  the  court  regarded  more  the  andqnity  of 
possession  by  the  defendant,  than  the  novel  accruer  of  title  to  the 
r*7ini  pl^D^^(^)-  ^^^^  doctrine  had  important  consequences  *oo  the 
L  J  general  doctrine  of  the  court,  as  regards  the  equitable  right  to 
Redeem  and  the  right  to  Foreclose.  '*The  new  Statute  of  Limitatioiis 
(3  &  4  Will.  IV.  c.  27),  which  places  equitable  rights  upon  the  same 
footing  with  legal  ones,  and  provides  expressly  within  what  period  a 
mortgage  may  be  redeemed,  has  rendered  some  important  decisiona  in 
the  G>urt  of  Chancery  and  in  the  House  of  Lords,  upon  the  effect  of 
adverse  possession,  as  between  equitable  claimants,  of  little  value"  (c): 
but  it  may  be  useilil  still  to  refer  to  some  of  the  leading  authorities. 

It  has  been  said  to  be  a  rule,  '*once  a  mortgage  and  always  a  mort- 
gage (d) ;"  but,  by  the  general  doctrines  of  the  Court  of  Chancery, 
althoagh  if  a  mortgagee  enters  in  his  character  of  mortgagee,  or  by 
virtue  of  his  mortgage  title  alone,  he  is  for  the  period  of  twenty  years 
liable  to  account  S*  called  upon,  and  liable  to  become  trustee  for  the 
mortgagor  if  payment  be  tendered  to  him ;  yet  holding  himself  ready  to 
answer  these  liabilities  he  owes  no  other  duty :  he  may,  if  permitted, 
hold  on  for  twenty  years  without  accounting  or  admitting  his  mortgage 
title,  and  if  he  does  so  his  title  becomes  as  absolute  in  equity  as  it  was 

(a)  See  Pottimi  v.  Hatdnrnmrth,  10  BeaT.  (c)  Sngd.  Law  of  Prop.  579.  Sir  Edwvd 
p.  377.  The  genera]  doctrine  as  to  the  bar  Sogden  has,  in  that  and  the  ibUowing  p^gei, 
from  lengdi  of  tiroe«  and  the  efiect  of  the  re-  shortly  stated  the  effect  of  the  importani  case 
cent  statntes,  as  affecting  trusts,  has  been  of  Chohmtddeyr.  Chmtam,  as  to  this  point: 
Ailly  considered  by  Mr.  Lewin,  ch^  xzr.  p.  this  case  is  stated,  as  to  the  point  of  Goaatroo- 
60S,  i(  My. :  and  by  Mi.  Hill,  p.  248,  st  tiq.  tion  which  it  inTolves,  sapro,  vol.  i.  pp.  550» 

(b)  CorUtt  T.  Barker^  1  Anst.  138 ;  Ramdd  553.  The  decisions  on  the  statute  aie  so  nn* 
T.  KmamlL  1  Tou.  9;  CoOard  ▼.  Ban,  2  Ross,  merons,  both  at  law  and  in  equity,  that  it  is 
kM.  675,683;  CMmmdtin/  ▼.  Cfiatim,  4  }mpo88n>le  to  do  more  than  refer  to  die  nioet 
Bii.  N.  S.  1 :  see  the  ViceXJhaocellor  of  Eng-  material  of  those  which  may  be  appHcable 
land*s  exposition  of  the  doctrine  established  to  the  present  subject 

by  these  oases  in  Bmmtt  r,  OoOy,  5  8ira.  p.  {d)  Heweomb  ▼.  Bonham^   1  Yeraoo,  p.  8; 

19  l^affiimed,  on  appeal;  and  dMtoMT.JfiMi^  Bmnrdr,  Harris,  1   Vem.  p.  33;  Mmm  t. 

6  Sim.  p.  378 ;  and  see  &arfr  ▼.  Oolt,  I  To.&  OodlM,  3  Yem.  402 ;  Grounds  and  Radimentt. 

C6II.  C  C.  51 ;  and  Jaim.  Mortage, by  Sweet,  246. 
p.  383. 
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previously  at  law:  the  mortgagor  haying  for  twenty  years  neglected  to 
ender  payment,  or  to  procure  an  account  or  admission,  is  held  to  have 
lost  his  right  of  redemption ;  so  that  the  mortgagee  in  this  case  has  only 
o  look  at  what  was,  at  first,  his  mortgage  title,  and  to  the  length  of 
x)sses8ion  without  account  or  admission  (a). 

If,  however,  there  had  been  acknowledgments  within  twenty  years 
hat  the  estate  was  held  in  mortgage,  and  accounts  had  been  kept,  a 
}ossession  even  of  thirty  (6),  forty  (<?),  or  fifty  years  (rf),  would  not  have 
)arred  a  redemption ;  the  time  began  to  run  from  the  last  of  the  admis- 
sions, and  if  the  mortgagor  and  those  claiming  under  him  had  continued 

0  pay  interest,  or  what  was  equivalent  to  it,  length  of  time  was  in  such 
^ase  no  bar  to  redemption,  of  however  ancient  date  the  mortgage  might 
)e(e).  It  was  also  held  Uiat  if  a  man  took  notice  by  a  *wil],  or  r«7ii-i 
my  other  deliberate  act  (f)^  an  answer,  for  instance,  to  a  bill  in  ^  J 
Ilhancery  (^),  or  a  recital  in  a  deed  (A),  that  he  was  a  mortgagee,  acknow- 
edgments  of  that  nature  would  have  taken  the  case  out  of  the  rule  that 

1  mortgagor  should  not  redeem  after  twenty  years'  possession  by  the 
nortgagee  ;  and  that,  although  the  acknowledgement  were  in  a  deed  a 
mrrender,  for  instance,  of  a  copyhold  subject  to  the  mortgagee),  to  which 
leither  the  mortgagor  nor  any  person  claiming  under  him  was  a  party  (t) : 
}ut  the  mere  demand  of  an  account  was  not  alone  sufficient  to  prevent 
he  eflect  of  such  a  length  of  time  (k) ;  though  the  settlement  of  an 
iccount  of  what  was  due  for  principal  and  interest  was  (/),  unless  it 
^ere  by  a  person  not  lawfully  authorized  (m).  Even  parol  evidence  of 
icknowledgments  might  be  adduced  to  show  that  the  mortgage  was  sub- 
dsting,  but  such  evidence  was  required  to  be  clear  and  unequivocal  (n). 
iiVhat  the  eflfect  would  be  of  mortgage  accounts  kept  by  the  mortgagee, 
without  any  communication  on  the  subject  with  the  mortgagor,  had  not 
)een  decided  (o).  The  time  began  to  run  from  the  time  the  mortgagee 
entered  into  possession,  and  continued  to  run  against  all  persons  claim- 
ng  under  the  mortgagor  (p) ;  but  the  possession  must  have  been  of  the 
vhole  of  the  estate,  not  of  a  part  only  (q). 

(a)  Lord    Langdale,  Raffety  v.   Kmg,  1  Johptton,2  Sch.  &  Lefr.  295;  Smart  t.  Hunt^ 

Ceen,  616-17.  4  Ves.  478,  n. ;  Hardy  v.  Reeoei,  4  Ves.  466 ; 

(6)  2  Atk.  333  ;  and  see  HodU  ▼.  Healey,  S.  C.  on  re-hearing,  5  Yes.  426. 
'  Mad.  181 ;  Raytier  v.  OatlUr,  ibid.  p.  274  ;         (t)   Hansard  v.  Hardy,  18  Ves.  455 ;  and 

bourne  v.  Demglat,  1  M'Clel.  &  Y.  Ex.  R.  321.  see  Hardy  ▼.  Reeves,  4  Yes.  466;  Daniell  ▼. 

(c)  Smart  v.  lAmt,  4  Yes.  478,  in  note.  Golby,  before  YiceChanceUor  Leach,  27  Feb. 

(d)  See  Lake  v.  Thomas,  3  Yes.  p.  17,  and  1818,  MS.  Mad.  Pr.  and  P.  I  p.  654 ;  and  see 
rbat  is  said  in  Edsdl  v.  Buchanan,  2  Yes.  J.  Price  v.  Copner,  1  Sim.  &  St  p.  347 ;  8.  C, 
4 ;  fir.  C.  4  Bro.  C.  C.  256 ;  and  Proctor  v.  stated  6  Sim.  378. 

^ouper,  2  Yern.  p.  377 ;  S.  C.  Pr.  Ch.  p.  1 16  :  (k)  Hodk  v.  Healey,  1  Yes.  k  Bea.  540. 

^U  V.  HeaUy,  6  Mad.  184;  Sir  J.  Leach  (l)  Jtum,  2  Atk.  333. 

bere  drew  a  distinction  as  to  acknowledg-  (m)  Barron  v.  Martin,  G.  Coop.  192. 

Qents  made  after  the   twenty  years   had  (n)  See  Whiting  v.  White,  2  Cox,  p.  290 ; 

kpsed.  S.  C.  G.  Coop.  p.  6 ;   Ruks  v.  PottUthwaite, 

(e)  1  P.  Wms.  271 ;  Anon,  2  Atk.  p.  333 ;  Coop.  171 ;  Barron  v.  Martin,  ibid.  192 ;  and 
^ata  y.  Hambly,  2  Atk.  363.  the  other  cases,  JarnL  Mortgages,  by  Sweet, 

(/)  Perry  v.  Marston,  2  Bro.  C.  C.  p.  399.  p.  385. 
rhis  decree  was  afterwards  reversed,  but  on        (o)  Per  Lord  Eldon,  in  Barron  v.  Martiny 

nother  point;  see  Reeks  v.  PoitUthwaite,  G.  19  Yes.  333. 

>x>p.  164 ;  see  also  Jnon.  3  Atk.  314  ;  Whit-        (p)  Jshton  v.  Milne,  6  Sim.  pp.  369,  378  ; 

Ng  V.  Whie,  G.  Coop.  4.  Raffety  v.  King.  1  Keen,  p.  610. 

(g)  Proctor  ▼.  Oatet,  2  Atk.  140.  (9)  Burke  v.  Lynch,  2  Ball  &  E  432. 

(A)  2  Bro.  C.  C.  p.  399 ;  and  see  Carew  r. 
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The  rule  acted  upon  by  the  court,  it  may  be  observed,  was  not  founded 
on  a  presumption  of  an  absolute  conveyance  or  release,  but  was  a  posiiife 
rule  introduced  for  the  sake  of  quieting  titles  ailer  so  long  a  neglect  to 
disturb  them,  analogous  to  the  bar  created  by  the  Statutes  of  LimitatioDa 
at  law  (a). 

By  the  statute  3  &  4  Will.  IV.  c.  27,  s.  28,  it  is  enacted,  that  when  a 
mortgagee  shall  have  obtained  the  possession  or  receipt  of  the  profits  of 
r*71 21  ^^y  land,  or  the  receipt  of  any  rent,  comprised  in  his  mortgage,  the 
*-  -'  ^mortgagor  or  any  person  claiming  through  him,  shall  not  bnnga 
suit  to  redeem  the  mortgage,  but  within  twenty  years  next  ailer  the  time 
at  which  the  mortgagee  obtained  such  possession  or  receipt,  unless  in  the 
mean  time  an  ackno\wledgment  of  the  title  of  the  mortgagor  or  of  his 
right  of  redemption  shall  have  been  given  to  the  mortgagoTy  or  some 
person  claiming  his  estate,  or  to  the  agent  of  such  mortgagor  or  person, 
in  writing  signed  by  the  mortgagee  or  the  person  claiming  through  him; 
and  in  such  case  no  such  suit  shall  be  brought  but  within  twenty  yeais 
next  afler  the  time  at  which  such  acknowledgment,  or  the  last  of  such 
acknowledgments,  if  more  than  one,  was  given  ;  and  when  there  shall 
be  more  than  one  mortgagor,  or  more  than  one  person  claiming  through 
the  mortgagor  or  mortgagors,  such  acknowledgment,  if  given  to  any  of 
such  mortgagors  or  persons,  or  his  or  their  agent,  shall  be  as  effectual  as 
if  the  same  had  been  given  to  all  such  mortgagors  or  persons;  but  where 
there  shall  be  more  than  one  mortgagee,  or  more  than  one  person  claim* 
ing  the  estate  or  interest  of  the  mortgagee  or  mortgagees,  such  acknov- 
ledgment,  signed  by  one  or  more  of  such  mortgagees  or  persons,  shall 
be  effectual  only  as  against  the  party  or  parties  signing  as  aforesaid,  and 
the  person  or  persons  claiming  any  part  of  the  mortgage  money  or  land 
or  rent  by,  from,  or  under  him  or  them,  and  any  person  or  persons  en- 
titled to  any  estate  or  estates,  interest  or  interests,  to  take  effect  af^eror 
in  defeasance  of  his  or  their  estate  or  estates,  interest  or  interests,  and 
shall  not  operate  to  give  to  the  mortgagor  or  mortgagors  a  right  to  redeem 
the  mortgage  as  against  the  person  or  persons  entitled  to  any  other  undi- 
vided or  divided  part  of  the  money  or  land  or  rent ;  and  where  such  of 
the  mortgagees  or  persons  aforesaid  as  shall  have  given  such  aclcnow- 
ledgment  shall  be  entitled  to  a  divided  part  of  the  land  or  rent  comprised  in 
the  mortgage,  or  some  estate  or  interest  therein,  and  not  to  any  ascertained 
part  of  the  mortgaged  money,  the  mortgagor  or  mortgagors  shall  be  en- 
titled to  redeem  the  same  divided  part  of  the  land  or  rent  on  payment, 
with  interest,  of  the  part  of  the  mortgage  money  which  shall  bear  the  same 
proportion  to  the  whole  of  the  mortgage  money  as  the  value  of  such  divided 
part  of  the  land  or  rent  shall  bear  to  the  value  of  the  whole  of  the  land  of 
rent  comprised  in  the  mortgage  (i). 

By  the  40th  section  of  the  same  act  it  is  enacted  that,  after  the  said 
31st  day  of  December,  1833,  no  action  or  suit  or  other  proceeding  shall 
be  brought,  to  recover  any  sum  of  money  secured  by  any  mortgage, 

(a)  Corbett  v.  Baker^  1  Anst.  138 ;  and  see  ment,  or  that  the  debt  was  never  doe  arisios 

3  A  list.  p.  759;  J^elch  v.  Harvey,  Mad,  MS^  from  length  of  time»  see  CAritfo/>A«»  ▼.^W^ 

P.  and  P.  i.  654 ;  GrenfeU  v.  Girdlestone,  2  Yo.  2  Jae.  &  W.  223,  before  Sir  Tho«.  Plumer 
&  Coll.  0<)2,  679,  680,  682;  and  seeJarman,         (6)  The  general  rule,  it  will  be  rwnero- 

Convey,  by  Sweet,  5U0 ;  and  Lewi  n  on  Trusts,  be  red,  is  that  a  mortgage  cannot  be  redeeniw 

62U.     As  to  the  Presumption  of  actual  Pay-  in  part^  tupra,  p.  666. 
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odgment,  or  lien,  or  otherwise  charged  upon  or  payable  out  of  r*^.  o-i 
'any  land  or  rent,  at  law  or  in  equity,  or  any  legacy,  but  within  •■  -» 
wenty  years  next  after  a  present  right  to  receive  the  same  shall  have 
iccrued  to  some  person  capable  of  giving  a  discharge  for  or  release  of 
he  same,  unless  in  the  mean  time  some  part  of  the  principal  money,  or 
some  interest  thereon,  shall  have  been  paid,  or  some  acknowledgment  of 
he  right  thereto  shall  have  been  given  in  writing  signed  by  the  person 
}y  whom  the  same  shall  be  payable,  or  his  agent,  to  the  person  entitled 
hereto  or  his  agent ;  and  in  such  case  no  such  action  or  suit  or  proceed- 
Dg  shall  be  brought  but  within  twenty  years  after  such  payment  or  ac- 
cnowledgment,  or  the  last  of  such  payments  or  acknowledgments,  if  more 
ban  one,  was  given  (a). 

The  42d  section  of  the  act  limits  the  mortgagee's  right  to  recover  the 
irrears  of  interest  to  six  years  next  after  the  time  when  it  accrued,  or 
m  acknowledgment  in  writing  to  the  party  entitled  or  his  agent  (6) ;  but 
t  is  provided  that,  where  a  prior  mortgagee  has  been  in  possession 
within  one  year  next  before  an  action  or  suit  by  a  subsequent  incum- 
jrancer,  he  may  recover  the  whole  amount  of  interest  which  accrued 
luring  the  time  of  such  possession. 

On  a  bill  for  redemption,  it  appeared  that,  in  1816,  the  mortgagee 
entered  into  possession:  the  mortgagee,  in  1827,  assigned  the  mortgaged 
premises  to  one  Finden,  subject  to  the  equity  of  redemption,  an  acknow- 
edgment  which  would  have  kept  alive  the  right  to  redeem  before  the 
statute.  In  1833,  the  Statute  of  Limitations  was  passed,  enacting,  as 
wll  have  been  observed,  that  the  acknowledgment  must  be  to  the  mort- 
gagor or  his  agent  (c);  and  none  such  had  been  made  within  twenty 
irears  before  the  bill  was  filed,  namely,  1845;  the  statutable  term  of 
wenty  years  expired  in  1836;  the  Vice-Chancellor,  Wigram,  ^eld  that 
he  right  to  redeem  was  barred  (d). 

Where  a  mortgagee  in  possession  becomes  entitled  to  the  interest  of 
he  tenant  for  life,  by  purchase  or  otherwise,  his  possession  is  not  rn^i^i 
'adverse ;  it  is  to  be  assumed  that  he  keeps  down  the  interest,  *■  ■■ 
!vhich  every  tenant  for  life,  as  between  himself  and  the  remainderman, 
s  bound  to  do(e),  so  that  time  does  not  run  against  the  remainderman 
luring  the  continuance  of  the  tenancy  for  Iife(y);  and  the  same  rule 

(a)  The  40th  section  applies  equally  where  the  trustee.  Sir  £.  Sugden,  V.and  P.  p.  637, 
i  jadgment  is  sought  to  be  enforced  against  note  (y),  has  collected  the  cases  on  this  sub- 
he  personal  estate  or  against  the  land,  Wat'  ject. 
on  ▼.  Birch,  1 5  Sim.  623,  624, 529.  A  refer-  (6)  But  v.  tn/ra,  p.  716. 
)nce  in  a  suit  to  which  the  claimant  is  not  a  (c)  V.  $upra,  p.  712  ;  see  lAtcat  v.  Den* 
)arty,  at  the  instance  of  an  admitted  incum-  mson^  13  Sim.  p.  684.  In  Trulock  v.  Hobey, 
)rancer,  to  inquire  who  were  incumbrancers  12  Sim.  402,  a  letter  written  to  the  grand- 
>n  the  estate  other  than  the  petitioner,  does  father  of  an  infant  was  held  to  be  sufficient, 
X)t  prevent  the  statute  from  running  against  he  being  treated  as  agent  in  the  letter;  see 
he  claimant  who  is  not  a  party ;  ibid.    As  to  pp.  406-7. 

icknowledgments  by  the  agent  of  the  party  (d)  Batchdor  v.  Mtddldon^  6  Hare,  84. 

o  be  charged,  see  Hyde  y.  /oAuson,  3  Scott,  (e)  Ijord  Penrhyn  v.  Hugheg,  6  Yes.   09 ; 

^89,  on  the  stat.  9  Geo.  IV.  c.  14;  but  see  Haya  v.  Hayes,  1  Ch.  Ca.  223;  but  tenant  in 

he  distinction  taken  by  the  Vice-Chancellor  tail  in  possession,  of  full  age,  is  not,  Burgee  v. 

>f  England  between  that  stat.  and  the  stat.  Mawbey,  T.  &  R.  107 ;  Jarraan,  Mortgage,  by 

J  &  4  Will.  IV.  c.  27,  Lord  St.   John   v.  Sweet,  373-4. 

Boughton,9  Sim.  225,  where  his  honor  held  (/)  CorbeU  v.  Barker^  3  Anat.  p.    755; 

hat  an  acknowledgment  by  tlie  agent  of  a  BrorJcUhwrtt  y.  Jeeeop,  7  Sim.  438;  Raffety  y. 

:rustee  who  was  liable  to  pay,  was  sufficient  £tflg,  1  Keen,  p.  617,  and  Rceoald  y.  Buetdly 

inder  that  statute ;  the  letter  was  signed  **  for"  there  referred  to ;  and  see  Burrell  v.  Lord 
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applies  where  the  mortgagee  is  tenant  in  common  with  others  of  the  moit- 
gaged  estate  (a). 

The  time  of  sning  dates  from  the  filing  of  a  bill,  not  the  service  of  a 
subpoena,  unless,  perhaps,  under  special  circumstances  (6).  As  regards 
the  effect  of  making  a  person  a  party  by  amendment  to  a  suit  already 
existing,  it  may  be  observed,  that  Lord  Cottenham  intimated  an  opinion 
that  a  defendant  who  was  not  made  a  party  until  after  the  prescribed 
term,  might  claim  the  benefit  of  the  3d  section  of  the  statute,  2  8l  3  WiD. 
IV.  c.  100  (which  provides  that  that  act  shall  not  prejudice  any  person 
against  whom  proceedings  had  not  been  commenced),  although  the  suit 
had  been  commenced  against  the  other  parties  within  the  prescribed 
time  (c). 

The  question  whether  the  right  of  redemption  is  barred  or  not,  as  Mr. 
Jarman  has  observed,  is  very  important  in  this  respect,  that,  if  the  right 
is  extinguished,  the  property,  if  the  mortgage  be  in  fee,  becomes  the 
real  estate  of  the  mortgagee  and  passes  to  his  devisee  or  heir ;  if  not,  it 
remains  part  of  his  personal  estate  {d). 

In  a  late  case,  the  Vice-Chancellor  of  England  stated  his  opinion  to  be 
that,  although  it  has  been  said  that  a  bill  of  foreclosure  only  seeks  the 
exclusion  of  an  equity,  yet  it  is  in  substance  a  suit  for  the  recovery  of 
the  money  secured  by  the  mortgage,  and  that  it  is,  therefore,  within  the 
operation  of  the  40th  section  of  the  Statute  of  Limitations,  27  Will.  IV. 
r»71 61  ^'  ^^  ^^)*  ^^  Henry  v.  Smithy  1842  (/*),  Lord  C.  *Sugden  inci- 
^  -I  dentally  said  he  did  not  find  any  objection  to  this  decision  of  the 
Vice-Chancellor  of  England,  and  Sir  J.  Wigram  also  appears  to  have 
approved  it  (g).  However,  on  the  subject  being  afterwards  brought 
before  Lord  C.  Sugden,  in  Wrixon  v.  Vize  (A),  his  lordship,  on  reconsi- 
deration,  altered  his  opinion.  *'  The  40th  section,"  said  his  lordsliip, 
*'  is  confined  to  actions  and  suits  to  recover  money  secured  by  any  mort- 
gage, judgment,  lien,  or  legacy;  and  the  terms  of  that  section  may 
render  it  necessary  to  distinguish  the  cases  within  the  early  sections, 
and  those  subject  to  this  ;  even  where  the  15th  section  has  no  operation. 
Now  it  is  settled,  that  a  mortgagee  of  the  legal  estate  may  recover  the 
land  under  the  2d  section,  although  the   right  to  recover  the  money 


Egrtmont,  7  Beav.  205, 234-5-6-7;  wad  Hyde  struction  of  the  2d,  3d,  14tb,  and    iSth 

▼.  DaUaway,  2  Hare,  530.  tions  of  the  act  3  &  4  Will.  IV.  c.  27 ;  and  Hat 

(a)   Wynnt  v.  Siyan,  2  Phill.  303-6.  statute  1  Vict.  c.  28,  was  passed,  as  before 

{b)  Coppin  V.  Gray,  1  Yo.  St  Coll.  C.  C.  noticed,  iaoonseqnenoeofthis  decision,  under 

208 ;  Mdria  t.  ElUt,  7  Jur.  413;  and  see  which  it  became  doubtful  whether  a  mon- 

Fonter  v.  Thomjpmm^  2  Conn.  &  L.  568,  case  gagee  might  not  be  barred,  though  interoc 

of  a  bill  of  revivor.  had  been  paid  to  him  during  the  whole  time; 

(c)  Pbwden  v.  Thorpe,  1  Cl  k  Fin.  137,  per  Vice-Chancellor  Wigram,  2   Hare,  332: 
164 ;  West,  62.  the  act  had  further  to  be  amended  in  respect 

(d)  See  Jarman,  Mortgage,  by  Sweet,  385.  of  other  orenights ;  see  Du  Vif^  ▼.  Let,  2 
(c)  Dearman  v.  Wyche,  9  Sim.  570;  on  a  Hare,  332,  333;  and  3  Dm.  &  W.  117. 

plea  of  the  statute:  the  Vice  Chancellor  added,         (H  Henry  v.  Smitkt  1  Conn.  &  L.  514;  2 

**  ir  the  decision  in  Doe  v.  Williatnt^  5  Ad.  &  Dru.  &  W.  p.  387 :  the  question  in  that  case 

Ell.  291,  as  to  adverse  possession,  be  correct,  was  in  regard  to  the  recovery  of  interest  on 

and  I  confess  it  appears  to  me  to  be  so,  there  judgments. 

is  no  commensurate  restriction  upon  a  corre-        (g)  See  Du  Vigier  ▼.  Lee,  2  Hare,  p.  334; 

spending  suit  for  the  recovery  of  the  land :"  but  see,  also,  p.  336,  ibid. 

but  see  Wrixon  v.  Vize,  2  Conn.  &  L.  p.  150,         (h)  2  Conn.  &  L.  138 ;  3  D.  &  W.  pp.  119, 

infra.    Doe  v.  WiUiamt  turned  on  the  con*  120. 
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alls  within  the  40th  section.  Why  should  not  the  same  distinct  rights 
belong  to  a  mortgagee  in  equity  f  Why  may  he  not,  for  example,  file 
I  bill  of  foreclosure  in  equity,  to  obtain  the  estate,  discharged  of  all 
iquity  of  redemption,  or  pursue  his  Remedies  at  law  or  in  equity  for  the 
Qoney  upon  his  bond  or  covenant.  In  Dearman  v.  Wyche  (a),  with 
rhich,  when  I  had  occasion  to  refer  to  it  incidentally  (6),  I  was  inclined 
0  concur,  the  Vice-Chancellor  held,  that  a  bill  of  foreclosure  fell  within 
he  40th  section,  for  it  is  in  substance  a  suit  in  equity  for  recovery  of 
he  money.  It  is,  the  court  said,  a  suit  to-  recover  money.  But,  with 
;reat  respect  I  say  it,  I  cannot,  upon  consideration,  take  this  view  of 
he  statute.  I  think  that  the  statute  provides  a  remedy  for  the  recovery 
f  the  estate,  and  also  a  remedy  for  the  recovery  of  the  money ;  clearly 
0,  when  bo^  are  pursued,  or  one  is  pursued,  at  law,  and  equally  so,  I 
bink,  when  both  the  remedies  are  enforced,  or  only  one  of  them  is  en- 
orced,  in  equity.  A  foreclosure  suit  may  lead  to  the  payment  of  the 
noney  ;  but  this  is  optional  with  the  defendant :  it  cannot  be  enforced 
gainst  him.  The  plaintiff's  right  is  simply  to  foreclose  ;  but  he  can 
luly  accomplish  that  upon  a  previous  condition.  The  right  of  the  de- 
endant  to  pay  the  money,  whilst  the  only  right  of  the  plaintiff  is  to  the 
state  discharged  of  the  equity,  can  hardly  bring  the  case  within  the 
:0th  section,  which  applies  strictly  to  an  action  or  suit  to  recover  the 
doney  secured  by  any  mortgage.  This  right  at  law  cannot  be  con- 
3unded  with  the  right  to  recover  the  estate ;  why  should  it  in  equity  ? 
t  cannot,  I  think,  be  said,  that  the  suit  is  not  to  recover  the  land,  as  it 
!  already  vested  in  him,  for  this  expression  would  be  strictly  accurate, 
rhere  *the  mortgage  is  of  the  equitable  estate  ;  and  where  the  r«7igi 
(mortgage  is  a  legal  one,  yet  the  suit  is,  in  effect,  to  recover  or  '-  -' 
btain  the  equity  of  redemption,  which  is,  in  the  view  of  equity,  an  ac- 
aal  estate."  His  lordship,  in  the  case  before  him,  held  that  the  right 
D  file  a  bill  to  foreclose,  whether  the  mortgage  be  legal  or  equitable, 
alls  within  the  24th  section-  of  the  3  &  4  Will.  IV.  c.  27,  and  the  7 
Vill.  IV.  &  1  Vict.  c.  28,  and  that  the  time  is  governed  by  the  legal 
ight  of  the  party  to  bring  an  action,  or  if  he  have  not  the  legal  estate, 
y  the  right  he  would  have  had  if  his  estate  had  been  a  legal  instead  of 
n  equitable  one  (c). 
The  Vice-Chancellor  Wigram,  on  the  construction  of  the  acts  3  &  4 
Vill.  IV.  c.  27,  §  42,  and  3  &  4  Will.  IV.  c.  42,  §  3,  has  held  that  a 
lortgagee  of  land  whose  debt  is  secured  by  a  bond  or  covenant  is  enti- 
led in  a  foreclosure  suit  to  the  full  arrears  of  interest  for  twenty  years, 
nd  is  not  confined  to  six  years'  interest  only  (d).  In  Berrington  v. 
tivans  (e),  before  Lord  Lyndhurst  as  Lord  Chief  Baron,  the  point  was 
whether  a  bill  filed  by  one  creditor  in  behalf  of  others,  prevented  the 

_^^  ,  _    _  _    _  ■  1 1  II    ■         I  MM   ■■  ■III  ■■i-rr  ■r-nliHi  I  ^ 

(o)  9  Sim.  570.  (rf)  Du  y^gier  r.Lety2  Hare,  326, 337-8-9 ; 

(6)  Henry  v.  Smith,  ^  Dru.  &  W.  p.  387.  et  v.  ntpra. 

(c)  3  Dru.  &  W.  119 ;  bat  see  Du  Ftgtcr  v.  (e)  1  Yo.  &  Coll.  p.'  438 ;  and  see  Watton 

>c,  additional   note,   No.   1.      The  case  of  ▼.  Birch,  tupra,     Stemdak  v.  Hankinion^   1 

Vrixon  v.  Vize^  2  Conn.  &  L.  138,  and  3  Dru.  Sim.  303,  was  decided  before  the  statute ;  con- 

:  W.  104,  and  the  case  of  Dm  Vigitr  v.  Lee,  sequently,  when  the  court  had  a  discretion  to 

Hare,  p.  331,  should  be  referred  to  by  the  apply  the  bar  from  length  of  time  or  not;  1 

ractitioner;  they  contain  ample  commenta-  Yo.  &  Coll.  439. 
ies  on  the  statute  3  &  4  Will.  IV.  c.  27,  and 
tie  authorities. 
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statute  for  the  limitation  of  actions,  3  &  4  Will.  IV.  c.  27,  §  40,  from 
running  against  a  creditor  who  had  let  twenty  years  elapse  without 
bringing  in  his  claim ;  it  was  decided  that  the  case  was  within  the  sta- 
tute, but  Sir  £.  Sugden  appears  to  doubt  the  correctness  of  this  deci- 
sion (a).  The  receipt  of  the  rents  by  an  equitable  mortgagee  is  primd 
facie  a  payment  of  principal  or  interest,  so  as  to  take  the  case  oat  of 
the  operation  of  the  statute  9  Geo.  IV.  c.  14,  which  requires  that  every 
acknowledgment,  in  order  to  have  the  effect  of  a  new  or  continuing 
contract  to  be  enforced  by  action  of  debt  or  on  the  case,  shall  be  in 
writing  (6). 

The  appointment  of  a  Receiver  does  not  prevent  the  bar-under  the 
statute  against  a  stranger,  but  the  appointment  of  a  receiver  prevents, 
at  least  in  this  court,  time  for  running  in  favor  of  a  stranger  to  the  suit; 
the  possession  of  the  court  by  its  receiver  is  the  possession  of  the  suitor, 
and  time  cannot  run  against  a  person  in  possession  (c). 
r*7171  ^*^^^  i^^^  ^^^  ^f  Jforman  v.  Stiby{d)^  may  peihaps  not  im- 
^  -I  properly  be  here  introduced.  One  Parsons,  pretending  to  be 
seised  in  fee,  sold  and  conveyed  an  estate  to  one  Young  for  5105/. ;  Mrs. 
Davidge  lent  him  5000/.  of  the  purchase  money,  which  w*as  secured  to 
her  by  a  demise  of  the  estate:  it  turned  out  that  Parsons  was  tenant  to 
life  only  ;  he  died  in  1808,  and  Young  was  ousted  in  1809 ;  he  claimed 
the  5105/.  in  a  suit  for  the  administration  of  Parsons^  estate  {Coxx. 
King)^  and  after  great  delay  (viz.  in  1845),  it  was  allowed  to  him :  in 
1846,  the  persons  claiming  as  residuary  legatees  under  Mrs.  Davidge, 
who  had  died  in  1816,  filed  a  bill  against  the  defendants,  who  were  re- 
presentatives of  both  Young  and  Mrs.  Davidge,  praying  that  5000/.  of 
the  money  recovered  in  the  suit  of  Cox  v.  King^  might  be  applied  in  pay- 
ment of  the  5000/.  advanced  by  Mrs.  Davidge,  and  that  it  might  be 
declared  that  it  formed  a  lien  on  the  money  so  recovered,  or  that  the 
whole  might  be  paid  out  of  the  estate  of  Young.  The  defendants 
demurred,  relying  on  the  Statute  of  Limitations ;  the  plaintiffs  insi^ed 
that  as  the  claim  of  Young  was  founded  on  the  loss  of  Mrs.  Davidge^s 
money,  they  had  a  right  to  have  the  money  recovered  substituted  for  the 
estate  lost,  and  that  it  had  been  the  duty  of  Young's  executors  to  recoier 
it  for  that  purpose.  Lord  Langdale,  though  not  deciding  the  point,  yet 
was  so  strongly  inclined  to  think  that  it  might  be  made  out  at  the  hear- 
ing, that  he  overruled  the  demurrer.  Where  an  estate  was  conveyed  io 
trust  to  sell,  the  proceeds  to  be  applied  first  in  payment  of  a  debt  which 
was  agreed  to  have  priority,  then  in  discharge  of  a  mortgage  debt  of  the 
plaintiff  who  had  a  covenant  for  payment,  it  was  held  that,  until  the 
completion  of  the  sales,  the  statute  3  &  4  Will.  IV.  c.  42,  §  3,  did  not 
begin  to  run  as  against  the  covenant  (e). 

Length  of  time  must  be  pleaded  or  relied  upon  by  demurrer  or  by 
answer  {f).     In  order  that  advantage  may  be  taken  of  length  of  time  by 

(a)  y.  &  p.  p.  637 ;  and  see  Wrixonv,  Hze^  alter  the  rights  of  the  minor  to  insist  on  the 

3  Pru.  &  W.  118.  statute;  and  see  Wrixon  v.  Vizt,  3  Dru.lc  W. 

(6)  Brockkhunt  v.  Jeuop,  7  Sim.  442.  123. 

(r)   Lord  Chancel  lor  Sudden,  Harruon  t.  (d)  9  Beav.  560. 

Duignan,  2  Dru.  &  W.  296,  3UI-2;  that  was  {e)Benfult  v.  Cooptr,  9  Beav.  257  j  the  l«d- 

a  case  of  an  infant ;  the  Master  had  found  ing  cases  at  law,  as  to  admissions  of  the  ddx 

that  the  property  of  the  infant  was  subject  to  "  are  cited,  ibid.  p.  255. 

the  mortgage;  but  that  was  not  allowed  to  (/)  BaniwH  v.  Borwdlf  10  Sim.  383. 


Stat.  3  §•  4  Will.  IV.  c.  27—3  §•  4  WUl.  IV.  c.  47,  §§  4,  5,  7.    717 

lemurrer,  the  time  from  which  the  possession  of  the  mortgagee  began 
0  run  must  appear  with  reasonable  certainty:  in  a  bill  to  redeem  a 
nortgage,  25  years  old,  it  was  alleged  that  the  mortgagee  entered  shortly 
ifter  the  mortgage  was  made ;  it  was  held  by  the  Vice-Chancellor  of 
England,  that  it  could  not  be  assumed,  on  this  statement,  that  the  mort- 
gagee had  entered  within  the  first  five  years  (a). 

(a)  Baker  v.  Wetton,  14  Sim.  426,  distin-  cording  to  the  general  rules  of  the  court,  inde- 

(uishing  that  case  from   Vernon  v.  Vemotiy  2  pendently  of  the  statute,  see  Redesd.  PI.  212, 

tfy.  &  Cr.  145  ;  on  the  subject  of  taking  ad-  and  the  cases  in  the  note  (c). 
raotage  of  length  of  time  by  demurrer,  ac- 


*ADDITIONAL  NOTE,  No.  I.  [*718] 

Provision  for  Persons  under  DisahUitUs  by  Statute  of  LimitaiionSy  3  <fr  4  WxU,  IV. 
c.  27,  and  3  d^  4  WUl,  IV.  c.  42,  (Act  for  the  Limitation  of  Actions  on  Specialties, 

"  By  the  act  3  &  4  Will.  IV.  c.  27,  no  provision,  or  at  least  no  adequate  pro- 
rision,"  said  the  Vice-Chancellor  Wigram,  in  Du  Vigier  v.  Lee,  2  Hare,  333,  "  is  • 
nade  for  the  interest  of  persons  under  disabilities  so  far  as  the  interest  of  such 
iersons  may  be  affected  by  some  of  the  clauses  of  that  act.  The  interests 
>f  such  persons,  if  adequately  protected  at  all,  are  so  by  force  of  the  4th,  5th,  and 
rth  sections  of  the  3  &  4  Will.  IV.  c.  42,"    Those  sections  are  as  follow : — 

'*  IV.  And  be  it  further  enacted,  that  if  any  person  or  persons  that  is  or  are  or 
ihall  be  entitled  to  any  such  action  or  suit,  or  to  such  scire  facias,  is  or  are  or  shall 
)e,  at  the  time  of  any  such  cause  of  action  accrued,  within  the  age  of  twenty-one 
rears,  feme  covert,  non  compos  mentis,  or  beyond  the  seas,  then  such  person  or 
arsons  shall  be  at  liberty  to  bring  the  same  actions,  so  as  they  commence  the 
lame  within  such  times  after  their  coming  to,  or  being  of  full  ase,  discover,  of 
lound  memory,  or  returned  from  beyond  the  seas,  as  other  persons  having  no  such 
mpediment  snould,  according  to  the  provisions  of  this  act,  have  done ;  and  that  if 
my  person  or  persons  against  whom  there  shall  be  any  such  cause  of  action  is  or 
ite  or  shall  be,  at  the  time  such  cause  of  action  accrued,  beyond  the  seas,  then  the 
)erson  or  persons,  entitled  to  any  such  cause  of  action  shall  be  at  liberty  to  brinff 
ihe  same  against  such  person  or  persons  within  such  times  as  are  before  limited, 
ifter  the  return  of  such  person  or  persons  from  beyond  the  seas. 

**  V.  Provided  always,  that  if  any  acknowledgment  shall  have  been  made,  either 
>y  writing  signed  by  the  party  liable  by  virtue  of  such  indenture,  specialty,  or 
recognizance,  or  his  agent,  or  by  part  payment  or  part  satisfaction  on  account  of 
my  principal  or  interest  being  tnen  aue  thereon,  it  shall  and  may  be  lawful  for 
ihe  person  or  persons  entitled  to  such  actions  to  bring  his  or  their  action  for  the 
noney  remaining  unpaid  and  so  acknowledged  to  be  due  within  twenty  years  after 
inch  acknowledgment  by  writing  or  part  payment  or  part  satisfaction  as  aforesaid, 
)r  in  case  the  person  or  persons  entiUed  to  such  action  shall  at  the  time  of  such  ao- 
mowledgment  be  under  such  disability  as  aforesaid,  or  the  party  making  such  ao- 
biowledgment  be,  at  the  time  of  making  the  same,  beyond  the  seas,  then  within 
twenty  years  after  such  disability  shall  have  ceased  as  aforesaid,  or  the  party  shall 
tiave  returned  from  beyond  seas,  as  the  case  may  be ;  and  the  plaintiff  or  plaintiffs  in 
my  such  action,  on  any  indenture,  specialty,  or  recognizance,  may,  by  way  of 
replication,  state  such  acknowledgment,  and  that  such  action  was  brought  within 
the  time  aforesaid,  in  answer  to  a  plea  of  this  statute. 

"  VII.  And  be  it  further  enacted,  that  no  part  of  the  United  Kingdom  of  Great 
Britain  and  Ireland,  nor  the  Islands  of  Man,  Guernsey,  Jersey,  Alderney,  and 
Sark,  nor  any  Islands  adjacent  to  any  of  them,  bein^  part  of  the  dominions  of  his 
Majesty,  shall  be  deemed  to  be  beyond  the  seas  within  the  meaning  of  tihis  act, 
|>r  of  the  act  passed  in  the  twenty-first  year  of  the  reign  of  King  James  the  First, 
intituled  'An  Act  for  Limitation  of  Actions,  and  for  avoiding  of  ouits  in  Law.' " 

It  was  in  the  same  case,  namely,  Du  Vigier  v.  Lee,  2  Hare,  335  (1843),  that  the 
Vice-Chancellor  Wigram  held  that  mortgages  are  charges  within  the  meaning  of 
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the  42d  section  of  the  etat.  3  &  4  Will.  IV.  o.  27,  ▼.  supra,  p.  716,  and  that  he  mut 
r*7191  ^^^^  *^  ^^^^  ^^^  foreclosure  as  a  suit  to  recover  money  chared  upon  land 
*•  ^  within  the  meaning  of  the  same  section  of  the  act ;  and  that  if  the  plra^ 
had  no  bond  or  other  s^cialty  for  securing  the  payment  of  his  debt — ^if  he  had 
no  security  for  his  principal  and  interest  other  than  a  charge  upon  the  land— the 
consideration  of  the  case  before  him  might  possibly  have  ended  in  a  declaradm 
that  the  mortgage  was  redeemable  upon  the  payment  of  the  principal  and  nx 
years'  interest ;  and  that  eauitable  mortgages  were  within  the  operation  of  the  42d 
section  of  the  act  3  &  4  Will.  IV.  o.  z7  ;  and  see  Henry  y.  SmitA^  1  Ck»nn.  k  L 
510,  et  seq. 


ADDITIONAL  NOTE,  No.  n. 
Effect  of  the  StaL  1  Vict.  c.  28. 


Doubts  having  been  entertained  whether  the  statute  3  &  4  Will.  IV.  c.  27,  { 1,  had 
not  the  effect  of  barring  the  mortgagee  in  every  case,  afler  the  lapee  of  twentj 
years /rom  the  day  of  d^ault  (v.  supra,  p.  714),  the  statute  7  Will.  IV-  &  1  Vict 
0.  28,  was  passed  to  remove  them.  By  tnat  act,  after  recitine  the  former  statute, 
and  the  doubts  respecting  its  effect,  it  is  enacted,  "  that  it  shiul  and  ma^  be  lawM 
for  any  person  entitled  to^  and  claiming  under  any  mortgage  of  land,  being  Isnd 
within  tne  definition  contained  in  the  first  section  of  the  said  act,  to  make  an  eotiy, 
or  bring  an  action  at  law,  or  suit  in  equity,  to  recover  such  land,  at  any  time 
within  twenty  years  next  after  the  last  payment  of  any  part  of  ^e  principsl 
money  or  interest  secured  by  such  mortgage,  although  more  than  twen^  youi 
may  have  elapsed  since  the  time  at  which  the  right  to  make  such  entry,  or  bring 
such  action  or  suit  in  equity  shall  have  first  accrued,  anything  in  the  said  act  not- 
withstanding."— See  Jarman,  Mortgage,  by  Sweet,  p.  386,  and  Broddcktutt  v. 
Jessopf  7  Sim.  438,  there  cited. 


ADDITIONAL  NOTE,  No.  III. 

Effect  of  Stat,  Z  d:  4  WUl.  IV.  in  eases  wher€  the  R^remUaiion  is  dcrmamL 

By  the  recent  statute,  3  &  4  Will.  lY.  c.  27,  time  runs  in  every  instance  during 
the  dormancy  of  the  representation,  for  it  is  enacted,  sect.  6,  "  that,  for  the  pa^ 
poses  of  that  act,  an  administrator  claiming  the  estate  or  interest  of  the  deceased 
person,  of  whose  chattels  he  shall  be  appointed  administrator,  shall  be  deem^ 
to  claim  as  if  there  had  been  no  interval  of  time  between  the  death  of  sadi 
deceased  person  and  the  grant  of  the  letters  of  administration."- 
Mortgage,  by  Sweet,  p.  387. 


r*7201  *'^*^CTioN  Vn. — Doctrine  of  Tacking  one  Securiiy  or  JDebi  le 

L        -I      another — OTid  of  the  PriorUies  of  IncuTnbranceSy  and  what 

Circumstances  will  affect  the  natural  Order  of  their  Priorities^ 

When  further  Sums  advanced  by  the  Mortgagor  to  the  Mortgagee., 

Principle  on  which  the  right  to  7[ick  is  founded  in  such  oase. 

Under  old  Law,  Prior  Judgment  Creditor  could  not  Tack. 

Provisions  of  2  Vict,  ell,  as  to  Judgments,  <£rc.,  in  note. 

Pr^iciple  does  not  apply  to  case  where  the  Security  does  not  and  camuft  affect  At 

Land. 
But  Bond  Debt  may  be  tacked  against  Heir  or  Devisee — Principle  of  the  DisHsictian. 
Effect  of  Stat.  3  d?  4  Will.  IV.  c.  104,  as  to  Copyholds. 
Where  Heir  or  Devisee  takes  subject  to  Payment  of  Debts. 


Of  PrioriHea  and  Tacking.  720 

3<md  may  be  tacked' agavMt  Executor. 

Vacking  not  permitted  as  against  Creditors. 

Ibcking  where  the  Mortgagee  holds  two  fiortgages  from  the  same  Person. 

^^rioriiies  as  between  several  Incumbrancers,  I^ffect  on,  by  means  of  Tacking  and 
otherwise. 

Vhe  Adtfantages  of  having  a  Better  Equity. 
What  is  a  Better  Equity. 

Ads  of  Omission  as  offBcting  this  Question, 
lose  of  Bugden  v.  BignoM,  before  Vice- Chancellor  K.  Bruce. 

^ht  of  Tadkmg  by  (usauiring  the  Legal  Estate. 

}iaxims  on  whicn  such  Might  to  Tack  is  founded. 

^ocess  by  which  Eight  to  Tack  is  effected. 

Tenercd  requisites  to  enable  a  Person  to  tack. 

Husiratums. 

Where  first  Mortgagee  Tias  made  further  Advances, 

Requisite  that  the  Advance  shouLahave  been  made  on  the  Credit  of  the  Land. 

mosequent  Mortgagee  buying  in  first  Incumbrance. 

Pendente  Lite. 
After  Decree. 
^Sxempltfication  of  the  Ride  that  the  Money  must  haw  been  advanced  on  the  Credit  of 
the  Land  in  these  cases. 

Lacej  V.  Ingle,  before  Lord  Cottehham. 
Doctrine  as  to  tcSking  a  satisfied  Judgment  and  Observation. 
When  I\irehaser  of  Equity  of  Redemption  bound  to  pay  off  a  Judgment. 

Extinction  and  Merger  of  Incumbrances, 

Mortgagor  or  Purchaser  ofEcniity  of  Redemption  paying  off  first  Mortgage, 
^nciples  by  which  the  Court  of  Chancery  is  governed  as  to  cases  of  Merser. 
¥oHgagevaid  off  by  TenarUfor  Life. 

By  Tenant  tn  Tail. 
UanceUation  and  Release  of  Mortgage. 

Additional  Notes.  [*721] 

No.  L — ^Frere  v.  Moore,  8  Price. — Effect  of  Covenant  by  Trusiee  to  stand  pos- 

sessed  of  Legal  Estate  as  regards  Priorities. 
No.  11. — ^Ingram  v.  Pelh&m,  before  Lord  Hardwicke. 
No.  in. — Judgment  of  Lord  Mardwicke  in  Wortley  v.  Birkhead. 
No.  IV. — March  v.  Lee. — Of  purchasing  in  Securities  by  a  subsequent  Mort^ 

gagee. 

When  the  mortgagor  or  those  claiming  under  him  come  to  redeem,  it 
requently  happens  that  some  person  who  is  sought  to  be  redeemed  claims 
0  be  paid,  not  only  what  is  due  on  his  original  mortgage,  but  some  other 
lebt,  that  is  to  Tack  one  security  to  another;  this  may  also  happen  on  a 
)ill  to  foreclose ;  and  sometimes  on  a  bill  for  the  administration  of  the 
issets  of  a  deceased  person;  and  where  there  are  several  persons  claim- 
Dg  in  succession  incumbrances  on  the  estate  mortgaged,  one  of  the 
mortgagees  may  claim  a  right  to  tack  as  against  the  others ;  or  he  may 
)y  reason  of  his  having  obtained  the  legal  estate,  or  for  some  other  reason, 
seek  to  have  a  priority,  so  as  to  disturb  the  natural  order  of  the  securi- 
ies,  which  is  according  to  their  tlates :  so  that  the  court  frequently  has 
lo  settle  the  priorities  between  the  different  claimants,  and  to  determine 
in  what  order  they  are  severally  to  redeem  or  to  be  foreclosed,  or  in  what 
)rder  they  are  to  be  paid  oC  It  is  proposed  now  to  consider  the  gene- 
ral doctrines  applicable  to  these  subjects:  the  right  to  tack  as  against 
the  mortgagor,  and  the  right  as  between  the  incumbrancers  themselves. 
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depend  on  somewhat  diflerent  principles,  and  must  therefore  be  separafelj 
considered. 

When  additional  sums  are  lent  bj  the  person  who  obtained  a 
mortgage  for  the  first  advance,  the  right  of  tacking  depends  upon  the 
principle  which  has  often  been  adverted  to,  namely,  "  He  who  would 
have  equity  must  do  equity"  (a).  If,  therefore,  the  mortgagee  has  lent  a 
further  sum  to  his  mortgagor,  and  it  is  secured  to  him  by  a  mortgs^  or 
charge  upon  the  estate,  or  by  a  statute  (6)  judgment  or  recognizance,  aD 
of  which,  though  not  actual  liens  upon  the  estate,  by  complying  with 
certain  requisites  may  be  made  such,  the  Court  of  Chancery  will  nd 
allow  the  mortgagor  to  redeem  the  mortgaged  property,  against  the  will 
of  the  mortgagee,  by  payment  of  what  is  due  on  the  first  mortgage  only, 
but  will  require  the  mortgagor  to  pay  all  that  is  due  to  the  mortgagee  in 
r*7221  ^^^P^^^  ^^  ^^^  further  sums  so  secured  (c).  The  *assig^ees  of  the 
I-  ^  mortgagor  by  deed  generally  stand  in  this  respect  in  the  same  situa- 
tion as  the  mortgagor ;  and  under  the  old  law,  though  no  execution  had 
issued,  the  mortgagee  might  tack  his  judgment  against  the  assignees  is 
bankruptcy ;  for  the  judgment,  it  was  held,  was  incorporated  with  the 
mortgage  (d) ;  now,  however,  judgments  are  of  no  avail  against  creditors, 
unless  they  be  registered  (e).     A  mere  parol  agreement,  to  secure  the 

(a)  Supra^  vol.  L  p.  422  :  Demandray  y.  regard  to  judgments  by  delaalt,  nil  didi^  kz^ 

Metcalfy  Pr.  Ch.  420,  and  1  Eq.  Abr.  324.  as  affecting  the  subject  now  under  con^iden- 

(6)  Mattheum  v.  Cartwrigkt,  2  Atk.  347;  tion,  see   Coote   oo   Mortgages,  476—7,  and 

the  main  question  in  that  case  relates  to  the  Cro^idd  v.  Stanley^  4  Bar.  &  Adol.  87,  then 

next  division  of  the  subject.  cited. 

(c)  And  that  against  a  subsequent  mort-         (e)  Judgments  will  be  so  often  referred  w 

gagee  also,  if  the  mortgagee  had  no  notice  of  in  this  section,  that  I  have  thought  it  would 

the  subsequent  incumbrance  when  he  made  be  convenient  to  bring  together  the  material 

the  further  advance,  v.  infra.    The  reason  provisions  of  the   late   acts   on   the  subject, 

given  is  because  it  is  to  be  presumed  that  the  though  they  have  before  been  advened  ax 

mortgagor  lent  his  money  upon  the  statute  By  the  stat.  2  Vict.  c.  11,  §  1  (v.  sigwio,  voLL 

or  judgment,  as  knowing  he  had  a  hold  on  p.  290),  docketing,  under  4  &  5  Will.  &  M. 

the  land  by  the  mortgage,  and  in  that  confl-  c.  20,  is  put  an  end  to ;  by  §  2  no  jodgmeot 

dence  ventured  a  further  sum  on  a  security  already  docketed  under  the  act  4  &  5  Will 

which,  though  it  passed  no  present  interest  &  M.  c.  20,  shall  affect  any  lauds,  &c^  as  K> 

in  the  land,  yet  must  be  admitted  to  be  a  lien  purchasers,  mortgagees,  or  creditors,  uoJess 

thereon;  4th  resolution  of  Master  of  the  Rolls,  registered  according  to  the  act  1  &  2  Vkt  c. 

Brtux  V.  Duehett  of  Marlborough^  2  P.  W.  IIU  (v.  tt^eif  vol.  i.  p.  505,  note)  ;  by  §4, all 

493 :  it  was  ai\erwards  attempted  to  apply  judgments,  decrees,  and  orders,  which  since 

this  reasoning  to  a  bond,  v.  tn/ra,  but  with-  the  recited  act  of  1  &  2  Vict  c  1 10,  shall  have 

out  success.  been   registered,  or   may   thereafter   be  re- 

((f)  Baker  v.  Harrit^  16  Yes.  397.     There  gistered,  are  void  against   purchasers,  mort- 

the  bill  was  filed  by  a  second  mortgagee  gagees,  and  creditors,  unless  registered  within 

whose  mortgage  was  dated  after  the  judg-  five  years  before  the  execution  of  the  coovey- 

ment  obtained  by  the  first  mortgagee ;  the  ance  to  the  purchaser  or  mortgagee,  or  before 

mortgagor  was  bankrupt :  the  objection  taken  the  right  of  the  creditors  accrued,  and  soteCia 

was  that,  by  the  stat.  21  Jas.  I.  c.  19,  a  creditor  quotiu  ;  see  Jarman,  Mortgage,  by  Sweet  p. 

having  a  security  by  judgment,  whereof  no  64  a,  note;  by  $  5  it  is  provided  that,  as 

execution  is  served  or  executed,  shall  not  have  against  ^urcAoMrs   and   mortgagvcs,    witboot 

a  lien  in  respect  of  such  judgment;  tlie  reasons  notice  of  any  such  judgments,  decrees,  orders, 

given  for  the  decision  are  equally  applicable  &c.,  none  of  such  judgments,  &(x,  shall  bind  or 

to  all,  the  mortgagor,  his  assignees,  and  sub*  affect  any  lands,  &c.,  or  any  interest  therein, 

sequent  incumbrancers.     The  6  Greo.  IV.  c.  further  or  otherwise  or  more  extensively  in 

16,  has  repealed  the  provisions  of  the  21  Jas.  any  respect,  although  duly  registered,  than  a 

1.  c.  19,  and  in  lieu  of  them  has  a  distinct  pro-  judgment  would  have  hound  such  purchaser 

vision  on  the  subfect  of  judgments,  §  108,  before  the  act  1  &  2  VicL  c.  1 10,  where  ii  had 

which  provides  for  the  case  of  a  mortgage  of  been  duly  docketed  according  to  the  law  then 

or  lien  upon  property;  as  to  the  effect  of  this  in  force  (see,  on  this  section,  Jarman,  Moit- 

section,  and  of  the  stat.   1  Will.  IV.  c.  7,  in  gage,  by  Sweet,  64  b,  note).     By  $  7,  no  6 
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hrther  advance  on  the  land,  is  not  sufficient  (a) :  sach  a  contract  cannot 
iffect  the  land  by  reason  of  the  Statute  of  Frauds. 

But  though  a  prior  mortgagee  might  tack  a  subsequent  judgment  to 
he  mortgage,  it  was  held,  under  the  old  law,  that  a  prior  judgment 
creditor  obtaining  from  the  mortgagor,  or  getting  in  a  subsequent 
Wrtgage,  could  not  tack  the  judgment  to  it,  because  the  judgment  r«7oo-i 
nras  not  a  specific  lien  on  those  lands  (6),  and  the  mortgagee  did  ^  J 
lot,  on  the  original  debt,  trust  to  the  security  of  the  estate,  as  did  the 
nortgagee  in  the  case  first  stated  (c) ;  so  that,  in  refusing  to  pay  the 
udgment  as  the  price  of  redemption,  the  mortgagor  was  not  refusing  to 
lo  equity*  The  same  reason  may  possibly  still  apply  where  a  person 
las  obtained  a  judgment  for  an  antecedent  debt ;  but  if  a  person  should 
low  lend  money  on  the  security  of  a  judgment,  as  under  the  new  law 
le  may,  by  registering  his  judgment,  immediately  obtain  a  charge  upon 
he  lands  of  his  debtor,  so  that  it  may  be  considered  as  equivalent  to  an 
ictual  charge  {d\  in  such  case  he  would  now  perhaps  be  at  liberty  to 
ack. 

The  doctrine  of  tacking,  at  lefast  as  against  real  estate,  does  not  extend 

0  a  loan,  for  which  the  mortgagee,  even  subsequently  to  the  original 
Dortgage,  has  taken  a  security,  which  is  not  of  itself  and  cannot  of  it- 
lelf,  be  made  as  against  the  mortgagor,  a  lien  on  the  estate ;  for  instance, 

1  bond  is  not  and  cannot  be  made  a  lien  on  the  estate  as  against  the 
Dortgaffor ;  for,  if  judgment  be  recovered  upon  it,  it  is  the  judgment  and 
lot  the  Dond  that  gives  the  lien  (e).  This  had  been  doubtful  before  Lord 
lardwicke's  time  {f)j  but  it  is  now  the  settled  law  {g) ;  and  it  makes  no 

mitm  shall  bind  a  purchaser  or  mortgagee  be  a  parol  agreement  to  that  effect,  ibid,  Mr. 
nthoat  expmt  notice  thereof^  unless  the  bill,  Coote,  p.  492,  citing  HallUey  y.  Kirtland^  2 
ec^  be  registered.  By  $$  13  and  13,  purcb-  Ch.  Rep.  360,  p.  162,  last  edition,  states  that 
sers  are  protected  from  the  effect  of  secret  a  mortgagee  of  a  leasehold  or  personal  chattel 
ets  of  bankruptcy,  and  fh>m  acts  of  bank-  may  tack  a  bond  debt  to  bis  mortgage  against 
Dptcy  of  which  they  have  notice,  unless  a  the  mortgagor :  as  to  mortgages  of  Personal 
ommission  be  issued  within  twelve  months  estate,  v.  tn/ro,  Sect  iz. 
fter  such  act  of  bankruptcy;  and  see  6  &  7  (/)  Lord  Hardwicke,  SkrajmM  y.  Bhkt^ 
Ictc.  66.  By  the  new  Statute  of  Limim*  West's  Rep.  176;  2  Eq.  Abr.  603;  and  see 
CD,  3  &4  Will.  IV.  c.  27,  $  40,  a  judgment  Is  Jonu  y,  Smilh,  2  Yes.  J.  376;  the  decisions 
bsolntely  barred  at  the  end  of  twenty  years  to  the  contrary  are  there  stated, 
om  the  time  when  a  present  right  to  receive  (g)  Jonet  v.  Smitk,  2  Yes.  J.  376;  and  see 
le  debt  shall  have  accrued  to  some  person  HamiartOH  v.  Rogen^  1  Yes.  J.  513 ;  Dw  Vigur 
ipable  of  giving  a  discharge,  unless  kept  v.  Z«e,  2  Hare,  339;  Monger  v.  KtU,  12  Mod. 
live  by  part  payment  or  a  written  acknow-  55d ;  ChalUt  v.  Caibonif  1  £q.  Abr.  325,  §  9 ; 
)dgment.  £t  v.  ti^M'a,  p.  704,  as  to  the  Pr.  Ch.  407 ;  Lowtfdan  v.  Baad,  3  Bro.  162. 
ffectof  the  statute  1  Yict.  c.  110;  et  y.  npra^  The  contrary  had  been  decided,  in  Baxter  v. 
ol.  i.  pp.  290,  295,  and  p.  259.  JUbnmng,  1  Yem.  244 ;  a  distinction  was 
(a)  Ez  parte  Hooper^  1  Meriv.  7 ;  and  see  there  taken  between  die  case  where  the 
*a  parte  Coombe^  4  Mad.  251.  In  these  mortgagee  sought  to  foreclose,  and  where  the 
ises  the  mortgagor  had  become  bankrupt.  heir  sought  to  redeem,  1  £q.  Abr.  324,  §  1. 
(6)  The  judgment  creditor  may  in  fact  ex-  Mr.  Maddock  thought  the  distinction  still 
tnd  aAer-aoquired  lands,  et  v.  in/,  pp.  739-40.  existed,  vol.  ii.  659,  last  edit,  note  (k) ;  but  the 
(e)  Lord  Hardwicke,  jSrum,  2  Yes.  p.  662  authorities  referred  to  do  not  seem  to  me  to 
sase  228).  The  reason  applies  to  the  mort-  bear  out  the  proposition.  I  assume,  from  the 
sgor  himself  as  well  as  third  persons;  and  before-cited  observations  of  the  Yioe-Chancel- 
9e  Morrd  v.  Posibc,  2  Atk.  53,  where  similar  lor  Wigram,  Hanaon  v.  KeaHngj  4  Hare,  6-8, 
wsoning  is  applied  to  the  case  of  a  bond.  that  now  the  question  must  always  be.  What 
((f)  Y.  euprOj  p.  704.  are  the  equitable  rights  of  the  parties,  inde- 
nt) 3fbrrtf  v.  Pathe,  ubi  tup.  A  debt  by  pendently  of  their  relative  positions  on  the 
imple  contract  cannot,  in  any  case,  be  tacked  record  ?  there  may  be  special  ciioumitanoes 
» a  mortgage  as  agunst  the  mortgagor;  see  affecting  this  as  every  other  general  rule ;  and 
Sv  parte  Hooper,  1  Meriv.  7,  though  thero  see  Farr  v.  Starve,  x.  Jar.  632. 
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difference  whether  the  bond  debt  is  prior  or  subsequent  to  the  mortgage; 
though,  as  before  mentioned,  a  different  doctrine  prevails  in  the  case  of 
a  mortgage  of  a  term  (a).  The  reason  operates  with  greater  force  i& 
favor  of  a  purchaser  or  a  second  mortgagee  or  the  assignees  of  a  bank- 
r*724l  ^^P^'  against  whom,  therefore,  *the  mortgagee  cannot  tack  tke 
■•  ^  bond  (6).  Where  the  mortgagee  holds  a  security  for  part  of  tk 
debt,  and  another  security  for  other  part  of  the  same  debt,  but  which  tk 
mortgagee  cannot  tack,  for  instance,  a  bond,  a  bill  may  be  filed  by  Ik 
mortgagee  to  enforce  payment  of  his  whole  debt  by  foreclosure  and €tlu^ 
wise  in  the  same  suit,  though,  as  regards  the  part  secured  by  bond,  )u 
remedy  is  at  law  ;  the  ordinary  rule  being  that,  where  a  person  is  dim 
into  a  court  of  equity  to  enforce  part  of  his  demand,  he  may  assert  he 
full  rights  in  that  court ;  and  a  fortiori  this  may  be  done  agwist  vohii- 
teers  claiming  under  the  mortgagor  (c). 

As  regards  the  Heir,  or  a  Devisee  \d)  of  the  mortgagor,  where  there  b 
a  bond  debt  in  which  the  heirs  are  bound,  neither  the  heir  nor  the  derias 
is  permitted  to  redeem  without  paying  both  the  mortgage  and  the  bond, 
and  that  whether  the  bond  precede  or  follow  the  mortgage  (e);  bat  tk 
right  on  the  part  of  the  mortgagee  to  insist  on  the  payment  of  his  bead 
debt  is  given,  not  because  the  mortgagee  has  any  such  claim  on  the  piia- 
ciples  of  natural  justice  or  equity,  but  only  to  avoid  circuity  of  actio&; 
for,  as  the  bond  debt,  though  in  another  right,  might  be  recovered  agaiitit 
each,  they  are  therefore  required  to  pay  both  at  once ;  this  right  is  boaa^ 
ed  by  the  reason  on  which  it  is  founded,  and,  therefore,  is  never  carried 
beyond  the  case  of  an  heir  and  devisee^  and,  generally  speaking,  oo^ 
so  far  as  their  individual  rights  are  concerned;  and,  in  particular,  it  is 
not  applicable  to  a  purchaser  of  the  equity  of  redemptioi^  from  the  hea 
or  the  devisee,  or  executor,  or  to  creditors  (/*). 

The  late  act  1  &  2  Vict.  c.  110,  has  extended  the  remedy  of  tk 
r*7251  ^^''^^^^^^  ^^  ^^  entirety  of  his  deceased  debtor's  lands,  copyhoU 
■*        -'as  well  as  freehold,  so  that  the  principle  of  the  old  doctrine,  tkt 


? 


Ta)  HdUUey  ▼.  Kirtland,  n^tu,  note  (c).  notioed  hereafter.    The  second  marginl  oA 

[b]  Lord  Hardwicke,  West  s  Rep.  p.  167 ;  to  WluU  ▼.  HUhen,  3  Yo.  &  Coll.  597,  whidk 
Morret  ▼.  Ptuke,  3  Atk.  53.  may  seem  at  ▼ariance  with  the  Vice-Chanee)- 

(c)  Vice-Cbancellor  Wigram,  Du  Ftgiir  y.  lor's  dictum  in  the  text,  is,  as  stated  by  ike  » 
Lm,  2  Hare,  pp.  339,  340.  The  case  itself  porters,  4  Yo.  k  Coll.  583,  not  wamntnl  bf 
was  one  where  the  defendants,  who  repre-  the  judgment.  It  is  the  constant  pnctioe of 
sented  the  mortgagor,  contended  diat  the  mort-  the  court  to  allow  bills  lo  be  framed  bftaiK^ 
gagee  was  limited  by  the  stat.  3  &  4  Will.  lY.  gagees  on  behalf  of  themselves  and  all  ote 
o.  27,  §  42,  to  six  years*  interest,  and  that  the  creditors  of  a  dtotoied  mortgagtMr;  Vi» 
if,  nnder  the  stat  3  &  4  Will.  IV.  c.  43,  §  S,  Chancellor  K.  Bruce,  Skey  y.  BmMU,  2  T.& 
he  was  entitled  to  twenty  years'  interest  on  Coll.  C.  C.  406;  y.  ti^mi,  p.  676,  note  (/)• 
his  bond  and  covenant,  it  was  a  personal  de-  (d)  ChaBiM  ▼.  CoMbom,  1  £q.  Abr.  325,  § 
mand  only,  and  that  the  land  was  discharged  9 ;  Pr.  Ch.  407 ;  liSKiiM  v.  Bamtx,  3  Atk.  630. 
fhrni  more  than  six  years'  arrears,  see  2  Hare,  («)  Windham  ▼.  Jemtmg$j  2  Rep.  Ch.  ISS. 
336-7;  and  see  Uofd  v.  WaU,  1  Phill.  61.  (/)  Lord  Hardwicke, £%r<9Mdl  v.  Bfafa,  i 
The  Yice-Chancelior,  in  Du  Vigitr  y.  Ztt,  2  West,  167;  ShtUUworih  ▼.  Xaycobfc,  1  Vob. 
Hare,  338,  was  of  opinion,  as  the  plaintiffi  245;  CoUman  ▼.  Wmek^  1  P.  W.775;  Bt^ 
contended,  that  the  two  acts  must  be  taken  y.  JZoAsdm,  Prec.  Ch.  89 ;  Priet  y.  /o^m^ 
together,  and  that  the  meaning  is  that  six  Ambl.  685;  Tnmghion  y.  TVtc^ACor,  1  V» 
years'  arrears  only  can  be  recovered,  unless  87 ;  Loulhian  v.  Haad,  3  Bro.  163 ;  and  Ud 
there  is  a  bond  or  specialty;  but  the  Yiooo  Henley's  note,  Vandarzte  y.  WiBiM^  3  &^^^ 
Chancellor  stated  that  equitable  mortgagee  **  VThere,  therefore,  no  oiicni^  of  actioaooaid 
would  remain  within  the  operatioa  of  the  act,  reach  the  property,  there  is  no  tacking;*'  so 
o.27,S42;  but  this  part  of  the  case  wiU  be  £x  |Mrte  PiCst,  2  61.  &  J.  51 ;  SFoDbl.273. 
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&  judgment  could  not  be  tacked  against  the  heir  ot  devisee  of  copyholds 
is  no  longer  applicable. 

And  now  that,  by  the  statute  3  &  4  Will.  IV.  c.  104  (a),  lands  are  liable 
to  the  payment  of  simple-contract  debts,  the  preventing  circuity  of  action 
mil  equally  apply  where  the  heir  or  devisee  seeks  to  redeem,  and  the 
mortgagee  has  also  a  simple-contract  debt;  so  that,  in  that  simple  case, 
probably  the  mortgagee  may  claim  to  tack,  where  it  will  not  interfere 
snth  the  claims  of  other  creditors:  however  the  specialty  creditor  might 
liave  brought  an  action  against  the  heir  or  devisee,  and  by  suing  out  an 
slegit  on  his  judgment  have  obtained  a  preference  over  other  specialty 
creditors,  a  simple-contract  creditor  cannot  obtain  any  preference,  for 
Ids  only  remedy  is  in  equity. 

The  mortgagee  cannot  tack  his  bond  where  the  devisee  takes  under  a 
trust  for  payment  of  debts,  or  the  heir  takes  subject  to  a  charge  created 
by  the  will  of  the  mortgagor  (6) ;  for  the  bond,  so  far  as  it  affects  the 
land  aAer  the  death  of  the  obligor,  is  only  a  general  charge  on  the  as- 
sets (c);  nor  can  a  bond  be  tacked  against  jmmi6  incumbrancers,  whether 
by  mortgage,  judgment,  or  otherwise  (d). 

A  bond  debt,  for  the  reason  above  mentioned,  may  be  tacked  as  against 
:he  executor  seeking  to  redeem,  where  the  mortgage  is  for  a  term  of 
irears;  for  the  equity  of  redemption  is  assets  for  the  payment  of  debts  (e) ; 
ind  that  whether  the  creditor  was  originally  the  mortgagee  or  has  ob- 
lained  the  mortgage  by  assignment,  and  whether  the  mortgage  was  prior 
)r  subsequent  to  his  debt  {/) :  but  the  right  to  tack  is  never  allowed  as 
igainst  creditors  of  higher  or  even  equal  degree ;  if  a  creditor  of  the 
:estator  bring  a  bill  to  redeem  a  mortgage,  he  is  only  bound  to  pay  the 
lebt  due  on  the  mortgage.  The  mortgagee  of  a  leasehold  estate  cannot 
ack  against  a  purchaser  of  the  equity  of  redemption  from  the  executor, 
my  more  than  he  can  from  the  purchaser  from  the  heir  or  devisee,  in 
he  case  of  real  estate  (g) ;  in  each  case,  the  purchaser  has  a  complete 
itle,  and  the  creditor  cannot  follow  the  specific  assets:  even  where  the 
^ecutor  seeks  to  redeem,  and  there  has  been  a  bill  filed  by  creditors 
ind  a  decree  for  *them  to  come  in,  the  fund  being  under  the  r*7261 
idministration  of  the  court,  the  mortgagee  cannot  tack,  at  least  *-  ^ 
IS  against  the  creditors  (A).  ^ 

The  doctrine  of  doing  equity  has  been  extended,  as  before  noticed,  to 
he  case  of  a  person  holding  two  mortgages  from  the  same  person:  it  has 
>een  established  as  a  general  rule  (t),  that,  if  a  mortgagor  execute  two 

(a)  V.  mqnra,  pp.  313,  319.  (a)  Si^a,  p.  724;  Sir  W.  Grant,  .^(/omf  v, 

(b)  Heanu  v.  Banee,  3  Atk.  630;  Price  v.  Claxton,  6  Yes.  229;  TnughUm  v,  TroughtOHy 
fiutnedgey  Ambl.  686;  Hamerton  ▼.  Rogers,  1  1  Yes.  86;  Vanderzee  v.  WUHt,  ubi  wup^  aod 
^69.  J.  513;  Lou^hian  y.  Ha«e2,  3  Bro.  162.  other  cases  there   cited;    Bayly  y.  liobton, 

(c)  Lord  Hardwicke,  jinon,  {Jackson  v.  Pfec  Ch.  89 ;  5.  C.  2  Eq.  Abr.  594,  §  1 ;  Cole- 
'^amj^d),  2  Yes.  663.  man  ▼.  Winch,  1  P.  W.  776;  Free  Cb.  611. 

(d)  Morrtt  ▼.  PoMhe,  2  Atk.  64.  Mr.  Blaot,  in  his  note  to  Price  v.  Fa$tnedge^ 

(e)  Anon.  2  Yern.  p.  177;  Demandray  v.  Ambl.  p.  686,  bas  collected,  I  beUeve^ali  the 
mcalf,  Pr.  Ch.  419;  Coleman  v.  Winch,  1  cases  prior  to  1828,  in  regard  to  the  question. 
'.  W.  776  ;  1  Eq.  Abr.  324,  $  3 ;  or  even  a  in  what  cases  a  bond  debt  can  or  cannot  be 
iebt  by  simple  contract ;  Pr.  Ch.  18,  19,  &c.  tacked,  to   which   I  would  refer  the  prac* 

(/)  HaUiiey  ▼.  Kirllandy  2  Ch.  Rep.  162.  titioner ;  those  which  have  been  cited  are  suf- 

&)  Coleman  y.  Wineh^  1  P.  W.  777 ;  diet,  ficient  to  show  the  principle. 
/)rd  Thurtow,  Vanderzee  v.  WiUit,  3  Bro.  23;         (i)  See,  on  this  subject,  Jarm.  Convey,  by 

^MMan  V.  Hani,  3  Bro.  162.  Sweet,  p.  436,  ei  eeq.,  and  SMpro,  pp.  666-7. 
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mortgages  of  two  distinct  estates  to  the  same  person  to  secure  separate 
debts,  and  they  become  absolute  at  law,  the  one  cannot  be  redeemed  bj 
the  mortgagor  without  his  redeeming  the  other;  and  the  more  modem  au- 
thorities have  established  that  the  purchaser  of  the  equity  of  redemptioD  rf 
one  estate,  though  without  notice  of  the  mortgage  on  the  other  estate,  must 
equally  redeem  both  (a) :  so  that  if  the  estate  conveyed  by  the  one  be  dei- 
cient  in  value  to  secure  the  mortgage  money  or  turn  out  to  be  of  no  valae, 
and  the  value  ot  the  other  estate  is  more  than  sufficient  to  pay  its  ova 
mortgage,  the  mortgagee  obtains  the  benefit  of  the  surplus  value  of  it 
latter  to  make  up  the  deficiency  in  the  former  (6) :  but  this  rule  does  not 
apply  where  the  mortgagor  comes  to  foreclose ;  the  mortgagee  maj  re- 
deem the  one  and  be  foreclosed  as  to  the  other  (c).  In  the  case  of  abS 
for  redemption  both  estates  must  be  redeemed,  whether  there  was  u 
agreement,  or  not,  that  the  additional  mortgage  diould  be  a  security  fir 
the  first  advance  (d) ;  but  the  transaction  must  be  between  the  sane 
parties  or  those  claiming  under  them  («).  The  principle  does  not  apply 
wh^re  the  equity  of  redemption  originally  belon^d  to  different  pff- 
r*7271  ^^^  ^^^  *  *^"^  where  a  mortgagee  applies  in  bankruptcy  {g)  iv 
I-  .  J  a  sale  of  distinct  estates  mortgaged  for  separate  debts,  he  cajunt 
have  the  surplus  proceeds  of  the  one  estate  applied  to  make  good  tk 
deficiency  of  the  other  (A). 

We  now  proceed  to  the  consideration  of  the  circumstances  by  measi 
of  which  the  usual  order  in  which  equitable  securities  are  ranked  mtj 
be  disturbed,  so  as  to  give,  priority  to  a  subsequent  incumbrance;  and 
particularly  where  this  is  effected  by  the  right  on  the  part  of  an  incuD- 
brancer  to  tack  a  subsequent  incumbrance  to  one  of  prior  date. 

It  is  to  be  observed  that  several  persons  may  have  an  interest  in  ff 
lien  on  an  estate  in  succession,  as  creditors  by  mortgage  and  by  judg- 
ment ;  but  every  mortgage  or  incumbrance,  made  or  obtained  subseqao^ 

(a)  See  J<mn  y.  StrntK,  2  Yes.  J.  211  ^  and  mongaged  aa  estate,  caUed  Madgeoo^ioflV 

the  cases  there  ohed ;  /resM  y.  Dtimi^  2  Cox,  Chave,  for  a  term ;  in  1808,  Chave,  WSm» 

42S;  bat  see  WiBU  ▼.  ZHf^,  3  Eden,  80,  and  joining,  assigned  the  mortgage  to  Cbaiei  I 

the  cases  in  Lord  Henley's  note.  Hillacre  devised    Madgeon,  sobjeet  lo  A> 

(6)  Lord  AlTanley,  Jimt$  y.  Smith,  3  Yes.  mortgage,  to  T.  Hillacre;  T.  Hillacre  wai» 

J.  376-7.    The  decision  in  that  case,  namely,  titled  to  an  estate  called  Westhay;  in  ISI^ 

that  the  creditor  might  redeem  the  personal  he  mortgaged  this  estate  to  CliisomeforycsB; 

securities  without  discharging  what  was  due  in  1 8 1 5,  T.  Hillacre  died,  he  densed  tbe  cq|^ 

on  a  mortgage,  it  being  considered  as  a  dis-  of  redemption  of  Madgeoo  to  one  set  of  ^ 

tiuot  transaction,  was  reversed,  ibid.  p.  380,  visees,  of  Westhay  to  another  set;  in  ISI^ 

note;  Popt  y.  Onsloio,  2  Yem.  286.    In  Mar*  Clarke  assigned  the  mortgage  on  Mad^Mntt 

graxt  y.  U  Hooke,  2  Yern.  207,  the  estate  CUtsorae ;  then,  for  the  first  time,  tbe  two 

comprised  in  one  mortgage  was  entailed,  tbe  mongages  were  united  in  the  same  pssosi 

heir  was  compelled  to  pay  the  mortgage*  it  will  have  been  observed  that  at  notiBB 

money  due  on  both  ;  Ex  parte  Carter,  Arabl.  were  the  two  mortgages  vested  in  CtiW 

733;  Iremm  v.  Deim,  «6t  $iq>ra*  when  tlie  same  person  was  interested  in^ 

M  Y.  tii/ra.  equity  of  redemption.    Mr.  Baron  Alde«» 

(cr)  See  Coote  on  Mortgages,  489;  and  see,  held,  that  the  plaintifT,  the  repreaeotsfina 

on  this  subject,  TUUy  v.  Jenyne.  in  the  note  to  Clitsome,  could   not  tack  together  tke  tw9 

Sugden  v.  Big^y  2  Yo.  &  Coll.  C.  C.  399,  mortgages;  there  might,  he  said,  have  l)e« 

and  Serjt.  HilPs  MS.  note  there  cited.  some  ground  for  the  plaintiff's  argomen^  fi 

(e)  Coote,  490,  /ones  y.  SMA,  2  Yes.  J.  the  assignment  had  been  made  in  tbe  lifeti^ 

376,  there  cited.  of  Thomas  Hillacre. 

(/)  WhUe  y.  HiUacre,  3  Ta  &  Coll.  609.         (g)  Y.  typra,  p.  677. 
Tbe  lacu  were  these:    In  1800,  J.  Hillacre        (h)  Ex  parte  BigmM^  2  Deac.  66. 
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0  the  first  by  which  the  legal  estate  is  conveyed,  necessarily  can  confer 
K)  more  than  an  equitable  lien  or  interest  to  be  enforced  in  the  Court  of 
Dhancery  only. 

It  has  already  been  stated  that  the  general  rule,  though  not  without 
exceptions  as  will  presently  appear,  is,  that  statutes,  judgments,  and  re- 
»gnizances,  at  law  and  in  equity,  and  equitable  charges  of  every  kind, 
n  equity,  all  rank  according  to  their  dates:  therefore,  in  the  absence  of 
)articular  circumstances,  the  successive  periods  of  their  execution  or 
ittainment  constitute  the  order  in  which  they  will  be  directed  to  be 
tatisfied  (a) :  in  fact,  the  mortgagor  has  no  more  to  pledge,  and  the  sub- 
lequent  creditor  has  no  more  to  take,  than  what  shall  remain  after  the 
mor  incumbrances  are  satisfied. 

The  possession  of  the  legal  estate  has  always,  for  the  reason  adverted 
'o  in  a  subsequent  page,  had  an  important  effect  as  to  the  rank  or  order 
ft  securities  (6).  When  satisfied  terms  existed,  they  were  made  use  of, 
18  has  been  noticed  in  the  first  volume  (c),  for  the  protection  of  mort- 
gagees and  purchasers,  and  for  less  meritorious  ^purposes.  How-  .«^^. 
sver,  it  not  unfirequently  happened  that  the  legal  estate  in  the  term  ^  -■ 
vas  from  accident  or  inadvertence  left  outstanding;  and  then  it  often  he- 
same  a  question  between  the  successive  incumbrancers,  who  was  entitled 
o  have  the  legal  estate  transferred  to  him,  and  thus  to  obtain  the  advantages 
md  priority  which  its  possession  would  confer.  As  satisfied  terms  have 
leen  extinguished  ((j),  the  question,  as  to  who  is  entitled  to  call  for  the 
legal  estate,  will  not  so  frequently  arise;  still  it  is  necessary,  in  refer- 
SBce  to  the  legal  estate  in  fee,  and  other  legal  interests  still  subsisting, 
0  take  a  review  of  the  doctrine  which  was  applied  to  such  cases,  more 
especially  as  it  introduces  the  subject  of  what  is  considered  as  a  Better 
Equity,  as  between  two  persons  having  equitable  interests  of  the  same 
character,  which  is  very  material  in  relation  to  the  subject  now  under 
consideration. 

Where  one  of  the  incumbrancers  has  a  Better  Equity  than  the  other, 
t  may  be  stated  generally,  that  he  has  a  right  to  call  for  an  assignment 
ff  conveyance  of  the  legal  estate,  and  that  in  equity  he  will  be  placed 
n  the  same  situation  as  if  he  had  actually  obtained  a  conveyance  or 
issignment  (e).  In  Wilkes  v.  Bodington  {f)^  the  purchaser  had  purchased 
^ithout  notice  of  an  act  of  bankruptcy ;  the  plaintiffs,  the  assignees, 
iled  a  bill  against  him  and  the  trustee  of  an  outstanding  term,  to  have 
t  assigned  to  them ;  the  bill  was  dismissed,  as  the  court  considered  that 
he  purchaser  had  a  better  equity  to  call  for  it  than  the  assignees. 

(a)  See  Symmu  v.  Symonds,  4  Bro.  P.  C.         (d)  Ibid. 

^8;  S.  C.  under  the  name  of  Bristol  v.  Hun^  (e)    See  Digby  v.  Morgan^  1  Cb.  Rep.  1?0 ; 

ffrfordy  2   Vern.   t2S;    Bugden  v.  Bignoldy  Windham  v.  Richardton,  2  Ch.  Ca.  p.  213; 

«>a;  JlUen  y.  Knight,  5  Hare,  277.  WHket  v.  Bodington,  2  Vern.  599;  CoUet  v. 

In  Ireland  (Latouehe  v.  Dunsany,  1  Scho.  &  Dc  Golt,  Forrest  69 ;    Man$eil  v.  ManuU,  2 

[«f.  157),  and  in  America  (Story  on  Equity,  P.  Wms.  678;   Brandlyn  ▼.  Ord,  1  Atk.  671; 

f  419,  note),  Tacking  is  prevented  by  tbe  SneUingY.  Squib,  2  Ch.Ca,  47;  MiUardMc&se, 

Jfiect  of  ihe  Acts  for  Registration,  and  there  2   Freem.  43 ;    Pomfret  v.  Wmdwr,  2  Ves. 

snow  (Mar.  1849)  some  reason  to  believe  487;  Ex parU  Knott,  11  Ves.  618;  2  Fonbl. 

^tit  will,  at  no  great  distance  of  time,  be  148;  Coote  on  Mortgages,  508;  MtdHeott  v. 

^lished  in  this  country  by  the  same  means.  O'Dond,  1  Ball  &  Be.  171 ;  and  see  Frtrt  v. 

(b)  Et  v.tupra,  vol.  i.  pp.  514-16,  and  int.  Moore,  infra,  and  additionsil  note,  No.  1. 
»&»  1  Eq.  Abr.  322,  pi.  1.  (/)  2  Vern.  599. 

(0  Si^frot  vol  i  pp.  515,  516. 
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As  regards  the  question,  which  of  two  contendiag  parties  is  to  be  con- 
sidered as  having  a  Better  Equity,  it  may  be  observed,  that  ToluDteen, 
amongst  themselves,  have  equal  equities;  but  that  a  volunteer,  tboogfaa 
wife  or  child,  has  not  equal  equity  with  a  bond  fide  purchaser  for  a  vala* 
able  consideration,  even  with  notice  of  the  claim  of  the  ToIaiiteer(c]: 
the  equity  of  an  heir  cannot  come  in  competition  with  that  of  a  purchaser. 
It  has  been  held  that  if  a  mortgage  of  land  belonging  to  the  wife  be  made 
by  fine  (it  would  now  be  by  deed  acknowledged,  3  &  4  Will.  IV.  c.  74, 
s.  77),  thereby  giving  a  good  title,  and  more  money  be  advanced  on  a 
mortgage  without  the  proper  assurance,  so  that  there  is  a  defective  title 
r*72d1  ^^  ^^  ^^^  second  mortgage ;  yet  the*mortgagee  shall  hold  till  both 
l>  -I  sums  are  paid :  for  the  mortgagee  has  a  title  at  law,  and  the  same 
equity  for  the  money  as  the  heir  of  the  wife  for  the  land  (6) ;  but  this 
rather  belongs  to  a  subsequent  page. 

A  person  may  in  some  cases  acquire  a  better  equity  by  superior 
circumspection  and  care  (c).  Where  the  legal  estate  in  a  term  was 
outstanding  in  a  trustee,  and  he  had  covenanted  to  stand  possessed  of  it 
in  trust  for  an  incumbrancer,  and  then  another  person  advanced  miaaesj 
even  with  notice  of  that  incumbrance,  and  afterwards  the  original  mort- 
gagee advanced  a  further  sum  without  notice  of  the  second  incumbrance; 
the  first  incumbrancer,  not  having  got  in  the  legal  estate,  was  held  aoC 
to  be  entitled  to  the  same  advantage  as  he  would  if  he  bad  actually  got 
it  in ;  there  were  still  only  equal  equities  (d).  If  the  first  incumbrancer 
has  a  declaration  of  trust  only  by  the  borrower  and  none  by  the  trustee, 
and  the  second  incumbrancer  has  a  formal  mortgage  of  the  equity  of 
redemption,  and  the  trustee  is  a  party  to  that  deed,  and  declares  hinndf 
to  be  a  trustee  for  the  second  incumbrancer,  the  second  will,  in  that  case, 
have  a  better  right  to  call  for  the  legal  estate  than  the  first  (e).  "A 
better  equity,"  said  Lord  Ljmdhurst,  in  advising  the  House  of  Lords,  in 
Foster  v.  Cockerell^  to  affirm  Sir  John  Leach's  decision  in  Foster  v. 
Blackstone  (y*),  *'is  where  a  second  incumbrancer  without  notice  takes  a 
protection  against  a  subsequent  incumbrancer,  which  the  prior  incaia- 
brancer  has  neglected  to  take.  Thus  a  declaration  of  trust  of  an  out* 
standing  term,  accompanied  by  delivery  of  deeds  creating  and  continoiog 
the  term,  gives  a  better  equity  than  a  mere  declaration  of  trust  to  a  prior 
incumbrancer"  (g). 

(a)    See   Puhmioft   y.  Pmhfertoft,  IS  Yea.        ((0  See  JPrvreT.  Jtfoorr,  8  Price,p.475;  » 

93 ;  and   see  BuekU  ▼.  Milchdl^  ibid.  1 10,  oq  this  is  an  important  case,  I  hare  set  ibrth  aa 

the  oonstructiOQ  of  the   statiue  of  the  27  abstract  of  it  in  the  additional  note.  No.  1. 
Eliz.  (e)    Vioe-Chancellor   Wigmm,    WihpKl^. 

(6)    Raumm  y.  Sachewrd^  2  Ch.  Ca.  98;  Pikt,  5  Hare,  22,  *"  A  deelaivtioii  of  trust  \ff 

Com.  Dig.  Mortgage^  p.  739,  5tb  edit    This  a  trustee  in  whom  the  legal   estate  is,  fatf 

doctrine  seems  rather  questionable,  bat  I  have  always  been  ooosidere'd  of  great  \reight  a 

not  found  it  disputed ;  and  see  2  Ventr.  343,  the  determination  of  equitable  rigbts.-^  ibid. 
Haymer  ▼.  Haymer,    At  to  Defective  Assur-        (/)  1  My.  k  K.  306-7 ;  ▼.  injra^  Chapix. 
ances,  ▼.  tupra,  p.  639.  (g)    9  Bli.  N.  S.  332 ;   3  Cl.  &  Fin.  456 }  io 

(r)  This  most  commonly  happens  incases  the  same  report,  9  Bli.  378,  the  opinidn  of 

where  the  subject  of  the  security  is  a  chose  Mr.  Justice  Burnett,  in  Ryall  v.  MowkM  (I  Yes. 

in  action:  see  Foiter  v.  Blackstoney  1  My.  &  300),  is  reported  from  his  note  book;  and  see 

Keen,  297 ;  Tinuon  y.  Ranubottom^  2  Keen,  Meux  y.  Bell,  1  Hare,  84 ;  though  the  pmm 

35 ;  and   Dearli  v.   Hall,  and  Loveridge   ▼.  incumbrancer  may  have  advanced  his  money 

Cooper,  and  the  other  cases  there  cited,  which  without  making  any  previoas  inquiry  of  die 

are  referred  to  and  observed  upon  hereafter;  trustee,  ibid.  S4-5;  Stonhope  v.  £arl  Vermif, 

V.  infra,  Chap.  x.  2  Eden,  81^5.     What  are  better  eqniiies  sa 
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An  omissioii  to  do  an  act  may  give  to  another  a  better  equity  (a);  but 
t  is  not  every  act  of  omission  that  will  have  the  effect  of  giving  *to  r«70A-i 
toother  a  better  equity  where  the  subject  is  real  estate,  though  ^  J 
be  omission  may  in  its  consequences  have  been  prejudicial  to  another : 
r  a  third  incumbrancer  give  notice  of  his  incumbrance  to  the  first  mort- 
[Bgee,  he  does  not  thereby  gain  any  priority  over  the  second  who  has 
>mitted  to  give  such  notice,  notwithstanding  that  giving  such  notice 
night  have  prevented  the  subsequent'  mortgagee  from  lending  his 
Doney  (&) ;  a  very  different  rule  prevails  where  the  subject  is  a  chose  in 
tction,  which  will  be  more  particularly  adverted  to  hereafter. 

A  person  made  a  mortgage  of  an  equitable  interest  in  a  real  estate,  in 
phich  it  was  falsely  recited  that  the  deed  under  which  the  mortgagor 
lerived  his  title  had  been  deposited  with  a  third  person,  to  secure  a  debt 
loe  to  him  from  the  mortgagor ;  the  deed  was  really  in  the  hands  of  the 
Dortgagor,  and  he  afterwards  deposited  it  with  such  third  person,  to 
tecure  an  advance  he  obtained  from  him,  he  having  at  the  time  no  notice 
if  the  prior  mortgage ;  the  mortgagee  does  not  appear  to  have  made  any 
nquiry  whether  the  recital  was  true  or  false.     *It  was  held  that  rv^oi  n 

IS  an  actual  prior  charge,  if  afterwards  paid  off  by  the  mortgagor,  ^        ^ 

■»      ..  I .. .-     ■,»■,.. . - ■  I  ■  >■,.,... .1  ■ ,      I  ,  , .    .... 

letween  incumbranoeia  of  choees  ia  action  trust  for  secaring  6001.  lent  to  Pike  by  Sir  R. 

irill  be  considered  in  Chap.  z.  infra.  Wilroot ;   the   trust   was  that,  aAer  default, 

ia)  V.  infra,  Section  viii.  Flewker  should  sell  and  pay  off  the  700/.  se- 

b)  See  Jones  ▼.  Jona,  8  Sim.  p.  643,  and  cured  to  Smith,  then  the  600/.  to  Sir  R.  Wi|. 

'ttKodk  ▼.  jBur/,  «6t  sup.  there  cited  {  Sugd.  V.  mot.     In  1835,  Pike,  in  consideration  of  a 

lid  P.p.  1026  J  Hiem  v.  Mill,  13  Ves.  p.  119.  further  advance  of  400/.  by  Sir  R.  Wihnot's 

There  is   a  marked   distinction  between  a  executors  (who  were  the  plaintiffs),  in  effect 

eal  estate  and  a  personal  chattel ;  the  latter  charged  the  premises  and  the  proceeds  with 

B  held  by  possession,  a  real  estate  by  title,"  the  40021 ;  Fiewker,  the  trustee,  was  not  a 

^rd  Erskine,  ibid. ;  WUmot  v.  Pike,  5  Hare,  party  to  this  deed.     In  1 840,  Pike  conveyed 

4,  19;  Gregory  v.  West,  2  Beav.  541 ;  and  the  premises  by  way  of  mortgage  to  Flewker 

ee  14  Sim.  77.    Mr.  Lewin  makes  this  dts-  (the  trustee),  subject  to  the  trusts  of  the  deed 

ioction;  he  says  the  doctrine  of  notice  can  of  1^24  and  the  deed  of  1826  (but  making 

nly  apply  to  real  estate  where  the  purchaser  no  mention  of  the  deed  of  1835),  to  secure 

3  bound  to  advert  to  the  fact  that  the  legal  3002.  advanced  to  Pike  by  Flewker :  the  plain- 

state  is  in  a  trustee ;  he  observes  that  it  has  tiffs,   the  executors  of  Sir    Robert  Wilmot, 

ft  no  case  been  decided  that  the  principle  of  though  of  course  they  knew  that  the  legal 

learU  ▼.  MaU  and  Loveridge  v.  Cooper,  v.  estate,  as  to  part,  was  in  Flewker,  did  not 

nfra,  must  be  confined  exclusively  to  choses  give  notice  to  him  of  their  charge  of  1835. 

Q  action,  and  he  contends  with  great  fbree,p.  Flewker  alleged  that  he  had  inquired  of  the 

^14,  that,  for  the  safety  of  mortgagees  of  equit-  first  mortgagee  whether  he  had  notice  of  any 

ble  interests,  it  ought  not  to  be  so  confined,  subsequent  charge,  and  he  had  given  notice 

n  the  case  of  Wilmot  v.  Pike,  above  referred  to  the  first  mortgagee  of  his  charge  for  300/. ; 

3,  the  Vice  Chancellor  Wigram  admitted  that  the  plaintiffs,  for  anything  that  appears,  had 

be  reasoning  in  the  cases  of  Dearie  v.  Hall  not  done   so  as  to  their  charge.    Flewker 

Jid  Loeeridge  y.  Cooper  was  applicable  in  claimed  priority  on  account  of  the  negligence 

Kurt  to  equitable  interests  in  lands  as  much  of  the  plaintiffs  in  omitting  to  give  notice,  by 

s  to  equitable  interests  in  pure  personal  reason  of  which  he  had  lent  his  money  on 

istate;  but  he  said  the  expressions  of  Sir  T.  what  he  was  induced  to  suppose  was  a  suffi- 

Mumeronly  applied  to  personalty ;  and  it  is  cient  security,  whereas,  by  reason  of  the  fur» 

!vident  that  his  honor  considered  that  the  ther  charge,  it  was  not :  he  also  claimed  pri- 

loctrine  established  by  those  cases,  as  to  ac- .  ority  by  reason  of  his  superior  diligence  in 

luiring  priority  by  notice,  must  be  confined  giving  notice,  relying  on  Dearie  ▼.  Hall,  and 

exclusively  to  personal  estate,  and  that  the  the  other  cases  above  cited.    The  Vice-Chan- 

listinciion  adverted  to  by  Mr.  Lewin,  how-  cellor  held  that  he  was  not  in  respect  of  his 

ever  reasonable,  does  not  prevail.     The  case  notice  entitled  to  any  priority;  but  having  the 

vas  shortly  this:  In   1834,  Pike,  the  owner,  legal  estate,  though  only  in  trust,  in  estate  B., 

nortgaged  estate  A.  to  Smith,  to  secure  lOOL  he  was  allowed,  afler  some  hesitation  on  the 

vad  interest;  in  1826,  Pike  conveyed  estate  part  of  the  Vice-chancellor  (see  5  Hare,  21, 

1.  and  estate  B.  to  one  Flewker,  in  fee,  in  22,  23),  priority  in  respect  of  that  estate. 
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or  otherwise  aToided,  would,  according  to  the  general  doctrine  (a),  lim 
given  to  the  second  mortgagee  the  rights  of  a  first  mortgagee,  the  recital 
of  a  charge  which  did  not  exist  could  not  hare  the  effect  of  postpouDg 
the  mortgagee :  the  Vice-chancellor  Wigram  held  that  the  incambnncen 
most  rank  according  to  the  dates  of  their  advances  (6). 

The  following  case  may  here  be  introduced,  in  which  the  Vice-Qiai- 
cellor  Knight  Bruce  had  to  adjust  the  equities  between  several  bom- 
brancers,  under  rather  peculiar  circumstances.  One  Milbank,  bdas 
seised  in  fee  of  a  freehold  and  of  a  copyhold  estate,  he,  in  1^  aid 

1832,  borrowed  various  sums  of  money,  amounting  in  the  whde  to 
4000/.,  from  Bignold,  on  behalf  of  the  Norwich  Union  Company,  m  i 
mortgage  of  the  freehold  estate  alone.  The  company  paid  off  a  prior 
mortgage,  and  had  the  legal  estate  conveyed  to  a  trustee  for  tbem. 
Milbank,  in  1832,  borrowed  600/.  more  from  Bignold,  on  behalf  of  Ae 
company,  on  the  security  of  the  freehold  and  copyhold  estates,  the  secu- 
rities being  made  by  distinct  instruments,  neither  of  them  referring  to 
the  other ;  the  copyholds  were  subject  to  a  mortgage  to  one  Gilson.   Ii 

1833,  Milbank  borrowed  of  Round  and  Co.  400/.,  on  mortgage  of  the 
freeholds  alone,  subject  to  the  incumbrances  of  the  Norwich  UompaDf 
thereon,  which  were  recited  to  amount  to  4500/.  and  interest,  but  whick 
security  did  not  carry  with  it  notice  of  any  chai^  on  the  copyboUs, 
nor  did  it  appear  that  they  were  aware  that  there  were  any  copyholds 
whatever.  In  1837,  the  Norwich  Company  first  had  notice  of  Round's 
security;  in  March,  1838,  they  paid  off  Gilson's  security  on  the  eopj- 
holds  (1500/.),  and,  in  1840,  the  copyholds  were  surrendered  to  certain 
persons,  as  trustees  for  the  company.  In  July,  1838,  the  Norwich  Com- 
pany sold  the  freeholds  for  5000/.  In  September,  1838,  Milbank  bonowed 
600/.  from  the  plaintiff,  Bugden,  and  covenanted  to  surrender  the  copyhold 
premises  to  him  as  a  security,  subject  to  a  *'  certain  conditional  sunender, 
made  on  the  day  of  183  ,''  whereby,  as  it  was  stated,  the  pre- 
mises were  surrendered  to  Mr.  Bignold,  on  behalf  of  the  companj,  ior 
securing  1500/.,  advanced  for  paying  off  Gilson's  mortgage,  and  die 
premises  were  surrendered  accordin^y:  the  plaintiff  had  no  notice  of 
the  security  of  the  company  of  the  23d  April,  1832.  In  December, 
Round  and  Co.  required  the  Norwich  Union  Company  to  resort  to  the 
copyholds,  so  as  to  enable  them  to  make  their  security  available  *agaifl^ 
P7321  ^^  freehold  estate.  In  July,  1839,  by  arrangement  between 
^  -'the  two  last-named  parties,  the  copyhold  estate  was  sold  for 
2000/.  In  1840,  the  plaintiff  caused  notice  to  be  given  to  Mr.  BigBoU, 
the  agent  of  the  company,  of  his  security ;  Milbank  then  took  the  benefit 
of  the  Insolvent  Debtors  Act.  The  plaintiff  insisted  that  he  was  entitled 
to  be  paid  out  of  any  balance  of  the  proceeds  of  the  copyholds ;  tie 
defendants.  Round  and  Co.  insisted  that  they  were  entitled  to  be  paid^ 
in  preference  to  the  plaintiff,  out  of  the  proceeds,  so  much  as  the  proceeds 
of  the  real  estate  would  not  extend  to  pay,  insisting,  inter  aUa^  that  the 

{ilaintiff  must  be  taken  to  have  had  constructive  notice  of  their  secaritj. 
t  was  held  that  the  plaintiff  was  entitled  to  what  he  claimed  to  this 
extent  only,  that  the  500/.  being,  by  the  security  of  1832,  charged  on 

(a)  Vide  iMpro,  p.  657;   H  wfra^  in  this        (6)  Frasxr  y.  /omt,  5  Hare,  481, 4$2. 
Section. 
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be  freeholds  and  copyholds  rateably^  it  must  be  thrown  proportionally 
»n  the  freehold  and  the  copyhold.  **  Whilst  on  the  one  hand,"  said  the 
^ice-Chancellor  Knight  Bruce,  ^'I  cannot  view  the  mortgage  of  the 
reehold  ^made  to  Round  and  Co.  as  tantamount  to  a  mortgage  of  both 
reehold  and  copyhold  to  them ;  so,  on  the  other  hand,  I  am  not  convinced 
bat  the  form  of  their  security  is  equivalent  to  a  renunciation  by  them  of 
my  benefit  derivable  from  any  collateral  or  other  security  that  the  Nor- 
wich Company  might  hold ;  and,  strong  as  the  moral  justice  of  the  plain- 
iff's  claims  may  appear  to  be,  it  must  not  be  forgotten  that,  as  a  general 
ale — a  rule  not  without  exceptions,  but  certainly  a  general  rule  of  our 
arisprudence — equities  take  effect  according  to  their  priorities  in  point 
f  time"  (a). 

No  person  who  takes  a  security,  with  Notice  of  the  existence  of  a 
irior  security,  can  be  said  to  have  an  equal  equity  with  such  prior  in- 
iumbrancer;  he  knew  that  all  the  debtor  had  to  give  was  what  remained 
fter  satisfying  such  prior  incumbrance  (i):  and  a  person  by  his  conduct, 
[mounting  to  actual  or  constructive  fraud,  may  give  to  another  a  better 
tquity;  for  instance,  if  he,  being  cognizant  of  a  treaty  going  on  for  a 
ubsequent  advance  or  purchase  on  the  assumption  that  the  property  is 
inincumbered,  stands  by  and  omits  to  give  notice  of  his  incumbrance, 
le  will  be  postponed  (c). 

The  above  may  be  sufficient  to  show  what  is  the  general  rule  where 
he  equities  are  equal,  and  to  give  a  general  idea  of  what  are  the  circum- 
tances  '^which  will  or  will  not  confer  upon  a  person,  standing  in  r^^ooi 
fther  respects  in  a  similar  situation  with  another,  a  Better  Equity.  I-  -■ 
Ne  proceed  to  consider  what  is  the  effect  of  obtaining  the  legal  estate, 
T  a  right  to  the  legal  estate,  as  affecting  priorities,  as  connected  with 
be  doctrines  above  adverted  to. 

It  is  a  maxim  which  has  long,  perhaps  always  governed  the  Court 
»f  Chancery,  in  deciding  upon  equitable  claims  connected  with  a  legal 
itle,  that  where  the  equity  of  two  antagonist  parties  is  equal,  he  who 
las  the  legal  title  shall  prevail  {d) ;  or,  as  it  may  perhaps  be  stated  more 
lorrectly,  the  equity  of  a  person  who  has  only  a  title  in  equity  shall  not 
prevail  against  one  that  has  an  equal  title  in  equity  and  also  a  title  at 
aw  (e).     Again  it  is,  as  has  been  frequently  observed  in  the  preceding 

(a)  Bugden  y.  Bignoldt  2  Yo.  &  CoU.  C.  C.  K^See  (as  to  which  v.  infrOf  in  thia  section) ; 

S77,  398.    The  parties,  acquiescing  in  the  for  as  regards  all  equitable  claims  the  rule  of 

principle  stated  by  the  Vice-chancellor,  set-  equity,  conformably  to  the  rule  of  law,  is,  that 

led  the  suit.  he  who  is  first  in  time  is  to  be  preferred;  not 

(6)  y.  tuprOf  pp.  195,  727,  and  infra,  733,  that  time  considered  of  itself  can  make  any 

I.  (e).    The  doctrine  as  to  Notice,  as  affect-  such  difference,  but  because  the  power  over 

Qg  the  questions  now  under  consideration,  the  thing  being  transferred  to  another  this 

B  treated  of  infra.  Sect  viii.  bars  all  others  from  obtaining  a  title  to  it  aAer- 

(c)  Berryt/ord  ▼.  MUward,  Barnard.  101;  wards  excepting  in  so  far  as  the  grant  to  such 
?.  C.  2  Ark.  49;  2  Pow.  on  Mortg.  by  Coy.  first  transferee  may  not  have  exhausted  the 
138;  and  see  Sugd.  V.  and  P.  1022.  whole  subject  of  the  grant;  and  accordingly, 

(d)  Francises  Maxims,  max.  i.  as  before  noticed,  where  the  legal  estate  is 

(e)  Treatise  of  Equity,  by  Fonbl.  ii.  302.  standing  out,  equitable  incumbrances  are  paid 
t  has  been  objected  that  putting  the  doctrine  according  to  their  priority  in  time,  y.  tupraf 
ipon  Francis's  maxim  would  not  support  the  727,  and  Brace  y.  Duchtu  of  Marlborough,  2 
itle  of  a  third  mortgagee,  buying  in  the  first  P.  W.  495,  and  the  cases  in  the  note;  1  Fonbl. 
nortgage  and  so  getting  the  legal  estate,  to  320,  321,  and  the  cases  p.  320:  all  persons 
!laim  in  preference  to  the  intermediate  mort*  who  advance  money  without  notice  of  any 
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pages,  a  general  role  that  a  purchaser  bond  fide  for  raluable  consi- 
deration without  notice  of  any  preceding  claim  at  law  or  in  equity,  will 
not  be  prevented  by  the  Court  of  Chancery  from  availing  himself  of  any 
advantage  which  he  has  acquired  (a) :  a  purchase  without  notice,  said 
Lord  Northington,  is  a  bar  to  the  jurisdiction  of  this  court,  and  it  is  of 
no  consequence  when  the  legal  advantage  was  acquired,  if  the  purdiase 
was  made  and  the  money  paid  without  notice  (A).  The  general  rak, 
r*7')4l  ^^  b^fo^  observed,  as  regards  satisfied  *terms,  was  that,  in  order 
■-  -J  to  give  a  purchaser  this  advantage,  the  legal  estate  must  be  got 
in  (c),  and  the  same  rule  will  now  apply  to  terms  which  are  not  satis- 
fied, and  to  an  outstanding  legal  estate  in  fee  :  a  bond  fide  purchaser  fiir 
valuable  consideration  without  notice  cannot  even  be  compelled  to  dis- 
cover any  matter  that  might  afiect  his  title,  or  to  show  that  he  has  missed 
his  object  to  the  extent  to  which  he  intended  to  acquire  it  (d).  These 
principles  have  a  material  efiect  in  regard  to  the  question  of  priority,  and 
in  regard  to  the  right  to  tack  as  between  diflerent  incumbrancers. 
The  Process,  under  the  name  of  tacking,  to  which  these  principles  are 

prior  claim,  in  the  view  of  the  Court  of        (c)  Y.  m^.  p.  738,  fttiif.  p.  745;  aad  saa 

Chancery,  have  equal  equities,  ti|/^a,  p.  737;  Maundrdl  y.  Maundrdit  10  Yosw  246.     As 

80  that  there  must  be  some  special  reason  to  regards  a  widow,  a  distinction  to  her  disttd- 

alter  the  order  of  dates.     Y.  tiqfroy  p.  729,  vantage  in  respect  of  her  claim  to  dower  was 

note  (6).  settled  by  the  case  of  RadmKr  r.  VenMmi§j 

(a)  Lord  Nottingham,  AumM  v.  Notuorthy,  Show.  Par.  Ca.  69,  which  Lotd  Hardwkte 
Rep.  temp.  Finch,  103,  who  states  that  this  stated  thus, — that  if  a  purchaser,  haTiiig  no- 
doctrine  was  conformable  to  the  common  law;  tice  of  the  wife's  title  to  dower,  takes  in  a 
the  maxims  as  to  descents,  discontinuances,  termprecedenttotherightof  dower,  whether 
&IQ.,  having  been  introduced  to  protect  posses-  it  were  a  satisfied  term  or  wrbether  mai^ 
sion  and  strengthen  the  rights  of  purchasers;  was  paid  for  it,  it  was  a  bar  to  the  wites 
and  see  Sugd.  Yend.  and  P.  1015-6,  et  teq.;  dower:  if  the  term  had  subsisted  at  the  hut- 
Gckbcm  ▼.  Alcock^  2  Sim.  p.  559,  and  other  band's  death,  the  wife  might  have  redeemed 
cases  there  cited ;  WiQoughby  v.  WUloughby^  it  and  been  entitled  to  her  dower  ;  bat  if  a 
1  T.  R.  703;  Belt's  Supp.  to  Yes.  Sen.  465;  purchaser  come  in  aAer  the  mortgage  »  paid 
Ambl.  283-4 ;  tupra^  vol.  i.  p.  515 ;  and  WaU'  off,  and  the  death  of  the  husband,  and  lakes 
tpya  V.  Zm,  9  Yes.  31~34.  an  assignment  of  the  term,  that  woaid  pre* 

This  rule  appears  to  have  been  Ixoken  ia  vent  dower,  MiU  v.  Adamt^  2  Atk.  209;  fiol* 

upon  in  one  or  two  instances,  2  Fonbl.  147  ;  ler's  note,  Ca  Litt.  203  a,  n.  105.     This,  ss 

thus,  in  Burgh  v.  Burgh^  Rep.  temp.  Finch,  affecting  the  question  of  notice,  has  alwavs 

38,  where  the  court  interposed  to  the  preju*  been  considered  as  an  anomaly,  and  not  to  be 

dice  of  a  judgment  creditor  who  had  ix>  notice  carr^  further  than  the  strict  rale  established 

of  the  plaintiff's  equity,  treating  him  as  having  in  Radnor  v.  Vendebendy  ;  see   MammdrA  v. 

only  the  same  rights  which  the  debtor  had —  MaundrtUy  tvpra^  and  7  Yes.  567;   and  see 

lut  there  were  peculiar  circumstances  in  that  Wynn  v.  WWicaru^  5  Yes.  134  ;  this  point,  bf 

case — the  judgment  can  hardly  be  said  to  have  reason  of  the  late  Dower  Act,  will  seldom  if 

been  bon&fldt.    In  WUUamt  v.  Lambe,  3  Bro.  ever  occur  in  future. 

C.  C.  264,  Lord  Thurlow  overruled  a  plea  of        (d)  Wcdheyn  v.  Zee,  $ypra ;    CoBtt  v.  Ik 

a  purchase  without  notice  of  the  marriage,  to  Gois,  Forrest.  69 ;   Lowtha-  v.  Carlelon^  dd. 

a  bill  by  a  dowress  (see  Sugd.  Y.  and  P.  187.    A  summary  of  the  learning  as  to  a 

1071-2),  saying  the   plea  did   not  apply;  plea  of  purchase  for  valuable  eonsideratk)a 

such  a  plea  being  only  a  bar  to  an  equitabk  without  notice,  may  be  seen,  Redesdsde  on 

not  a  legal  right;  and  see  Lord  Henley's  note,  Pleading,  by  Smith,  p.  247.     But  a  pka  is 

3  E^.  86.  not  the  mocie  in  which  the  doctrine  can  be 

(6)  Stafik^  V.  Eari  Vtnuy^  2  Eden,  85;  insisted  upon  by  a  mortgagee,  in  a  case  io> 

and  see  /ones  v.  Powfes,  3  My.  &,  K.  598.    Mr.  volving  a  question  as  to  priorities,  as  wbat- 

Fonblanque  states  it  as  a  rule,  that  although  ever  may  be  his  rights  they  are  subject  to 

apurchaserfor valuable oonsidemtion without  redemption  in  equity;   the  mortgagee  does 

notice  of  a  fraud  committed  by  him  under  not  desire  to  prevent  the  applicant  fitMn  ob- 

whom  he  claims,  shall  not  be  prejudiced  in  taining  any  relief.    If  the  bill  were  for  a  dis- 

equity,  he  shall  not  be  OMtuted  against  the  oovery  of  title  only,  then  the  plea  would  be 

party  upon  whom  the  fhiud  was  committed,  proper  and  good,  2  Yentr.  337 ;  Comyn,  IKg. 

1  Fonbl.  148.  Mortgage  p.  739,  last  edition. 
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ppliedy  is  this :  if  a  person  who  has  the  legal  estate  in  the  land^  has 
Iso  a  lien  or  incumbrance  on  the  land  available  only  in  equity,  taking 
dvantage  of  his  having  the  legal  estate,  by  means  of  which  he  may 
eep  out  at  law  every  other  claimant,  he  requires  that  all  the  incumbran- 
ers  who  hold  securities  on  the  estate  which  can  only  be  available  in 
quity,  diould  either  pay  off  the  debts  due  to  him  on  both,  or  be  fore- 
losed  of  all  right  of  redemption  ;  and  if  he  stands  in  a  situation  answer- 
)g  all  the  requisites  for  establishing  his  elaim  that  relief  is  given  to 
im :  originally,  as  will  be  more  particularly  adverted  to  hereafter,  he 
ras  allowed  this  advantage  only  by  way  of  defence  ;  now  he  may  ac- 
vely  enforce  it  (a).  The  person  who  so  claims  to  tack  must,  as  against 
le  person  against  whom  the  tack  is  to  operate,  not  only  have  the  legal 
state  (6),  but,  except  as  to  time,  he  roust  have  an  *equal  equity,  r«<735i 
od  also,  which  follows  from  the  last,  he  must  have  advanced  his  ^  ^ 
louey  without  notice  of  the  other's  claim  (c) ;  and  he  must  have  advanced 
le  money  on  the  credit  of  the  land  (d).  We  now  proceed  to  a  review 
f  the  principal  authorities  illustrative  of  these  general  propositions. 

The  application  of  these  principles  to  the  case  of  a  subsequent  mort- 
Bgee  coming  to  redeem  the  first,  where  the  first  has  made  subsequent 
Ivances,  is  simple  and  obvious.  If  a  mortgagee,  after  forfeiture  of  the 
3ndition,  lend  a  further  sum  to  his  mortgagor,  and  the  same  be  secured 
)  him  by  another  hon&  fide  mortgage,  he  having  no  notice  of  any  inter- 
lediate  incumbrance,  the  mesne  or  intervening  incumbrancer  cannot 
ideem  the  first  without  paying  what  is  due  on  the  second ;  the  legal 
state  being  in  the  mortgagee,  and  the  subsequent  advances  being  hon& 
ie  due  to  him,  he  has  on  his  side  law  and  equal  equity  in  the  sense 
!)ove  explained  (e).  If  the  latter  advance  should  have  been  secured 
»  him  by  a  judgment,  which  formerly  was  not  a  charge  upon  the  land, 
statute  or  recognizance,  and  the  mortgage  were  absolute  at  law,  the 
esne  mortgagee  must  equally  in  this  case  pay  ofi*  both,  for  the  second 
an  will  be  taken  to  have  been  made  on  the  faith  of  his  having  already 
e  title  to  the  land  {f).  But  a  judgment  obtained  by  the  first  mortgagee 
r  a  previous  debt  not  contracted  upon  the  credit  of  the  land  in  mortgage 
ill  not  come  within  the  principle ;  the  security  must  be  taken  for  an 
^ual  advance  by  the  party,  either  expressly  or  upon  a  fair  presumption 

his  character  of  mortgagee  {g) :  a  bond  cannot  be  tacked  against  those 
aiming  under  the  mortgagor,  or  against  his  creditors  when  dead,  any 
ore  than  it  can  against  the  mortgagor  himself  (A). 

(a)  v.  ti0Yi,  p.  736,  &a  (/)  Braet  y.  Dueheu  of  Marlborough,  2  P. 

(6)  See  Jona  y.  Smiih,2  Yes.  J.  376.  Wms.  494;  BlackUon  y.  Norland,  2  Cb.  Ca. 

(c)  LordCoiteDhazn,Xacey  y. /ng2(,2Phil-  20;  Shepherd  y.   TitUy,  2  Atk.  352;  Anon. 

1,  419;   Men,  y.  JTntgAt,  5   Hare,  272;  2  Yee.  662;  Ex  partt  Knott,  11  Yea.  617; 

underB  y.  Dehew,  2  Yern.  371.  Baher  y.  ffiimf,  16  Yes.  397 ;  and  see  1  £q. 

(J)  Y.  mfirOf  Lacey  y.  Evam,  Abr.  p.  322,  pi.  1 ;  but  See  Brierton  y.  Jontt, 

(e)  Morret  y.  Patht,  2  Atk.  53 ;  Temeon  y.  infra. 

ccny,  1  Jo.  &  Lat  710.    It  may,  perhaps,  (g)  See  Lewa  y.  Morgan,  5  Price,  42,  153, 

ase  some  sarprise  that  the  mortgagee  was  Graham,  Baron;  Ex  partt  Knott,  11  Yes.  617. 

t  reqoired,  as  a  test  of  perfect  bona  fides,  How  far  the  stat.  1  &  2  Yiot  c.  1 10,  which 

least  to  haye  inquired  of  the  mortgagor  has  made  a  judgment  a  charge  upon  the  land 

lether  there  were  any  intermediate  incum-  (see  Sugd.  Y.  and  P.  p.  436,  §  41),  will  alter 

mcers;  bat  the  inquiry,  if  made,  does  a  the  doctrine  on  these  points,  has,  I  belieye, 

irtgagee  who  takes  that  precaution  no  ser-  to  be  decided. 

»  as  against  one  who  does  not;  see  Wibnot  (h)  Hanurton  Y.Bogtn,  1  Yes.  J.  513 ;  and 

Piktf  uH  tupra,  see  Jarm.  Mortgage,  by  Sweat,  439. 
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But  it  is  not  merely  between  the  parties  as  tbey  originally  stood  that 
this  doctrine  prevails :  any  incumbrancer  in  whom  all  the  above-stated 
r*7361  ^^4^'^^^^  ^^  united  may  equally  claim  the  right  to  tack ;  thus  *if 
1-  -■  the  third  mortgagee,  who  had  no  notice  when  he  paid  his  mooej 
and  took  his  original  security,  can  buy  in  the  first  mortgage  and  thus 
acquire  the  legal  estate,  he  has  all  the  advantages  of  a  purchaser  ibr 
Tahiable  consideration  without  notice,  and  those  advantages  he  may  en- 
force against  all  merely  equitable  incumbrancers  (a). 

The  rule  we  are  now  considering,  according  to  the  terms  in  which  it 
is  usually  laid  down,  would  sufficiently  establish  the  doctrine  of  tacldog 
in  cases  where  the  mortgagor  or  a  subsequent  incumbrancer  seeks  to 
redeem,  that  is,  where  the  mortgagee  is  put  upon  the  defensive,  and  it  is 
most  commonly  in  such  cases  that  the  rule  comes  into  operation:  the 
title  of  a  purchaser  for  valuable  consideration  without  notice,  it  is  said 
by  high  authority,  is  a  shield  to  defend  the  possession  of  the  purchaser, 
but  not  a  sword  to  attack  the  possession  of  others  (fr).  The  rule,  how* 
ever,  requires  to  be  extended  beyond  the  mere  purpose  of  defence;  6r 
the  use  and  purpose  of  a  mortgage  is  that  the  mortgagee  may  be  enabled 
to  compel  payment  by  means  of  a  bill  for  a  foreclosure ;  and  if  he  could 
not  insist  on  all  his  rights  when  standing  in  the  character  of  a  plaiotiS| 
he  would  be  deprived  of  them  on  the  most  important  occasion  on  vhid 
they  might  be  made  available,  and  accordingly,  and  without  infringing 
on  the  proper  limits  of  the  rule,  it  has  been  so  extended  (c).  Where  a 
third  mortgagee  has  obtained  an  assignment  of  a  prior  mortgage  bj 
which  the  legal  estate  is  conveyed  to  him,  and  he  files  a  bill  for  foie- 
closure,  each  party  is  let  in  to  redeem  according  to  the  rank  which  his 
security  holds  (c{),  and  it  is  part  of  the  decree  that  the  plaintiff,  on  being 
redeemed,  do  convey  the  estate  to  the  person  who  redeems  him  (e);  sd 
that  every  party  who  seeks  to  redeem  becomes  an  applicant  against  the 

Elaintiff  as  regards  his  first  mortgage,  and  then  the  rule  will  apply  that 
e  shall  not  be  deprived  of  any  advantage  that  he  has  acquired ;  and  the 
advantage  that  he  has  acquired  is,  that  he  has  the  entire  leg^  estate  in 
the  premises,  and  what  is  considered  as  an  equal  equity  as  regards  each 
T*Tni  ^^  ^^^  incumbrances  with  those  who  come  to  redeem ;  and  *accord- 
^  -I  ingly  the  doctrine  has  been  extended  in  such  case  to  a  plaiDtiff 
coming  to  foreclose  (/).  If,  indeed,  the  plaintiff  in  a  foreclosure  suit 
were  the  only  person  seeking  for  the  interference  of  the  court,  it  might 
seem  that  he  might  be  met  by  the  rule  that  he  who  seeks  for  equity  mnai 

(a)  y.  tn/ro.  Chap.  viii.  of  Notice.  decree  for  paymeot  of  incambfances  aoocvd- 

h)  Sugd.  v.  end  P.  1071.  ing  to  their  priori^,  that  he  tfaooght  it  jmm 

(c)  If  Sir  James  Wigram's  doctrine  (in  Dm  to  explain  ityOf  priority  m  pauU  ofsatufaetmi 
Vigier  y.  I>e,  2  Hare,  332  ;  Hanton  v.  JTcohng,  though  not  of  time ;  so  tliat,  if  a  creditor  ooald 
4  Hare,  6,  7,  8 ;  and  other  cases)  be  the  law,  unite  a  subsequent  with  a  prior  aecariir,  he 
as  I  presume  it  is,  with  some  qualifications  would  havethebeoefltof  it  under  the  decree; 
(▼.  ifU.  al.  Nte&om  v.  Clarkmm^  4  Hare,  101 ;  and  from  that  time  tlie  point  has  been  settled 
H  ▼.  suprOy  p.  477  and  p.  485),  the  position  in  oases  where  the  creditor  comes  in  under 
of  the  party  on  the  record  would  not  now  a  decree;  v.  infra, 

influence  the  court  in  determining  what  are  (e)  See  uit.  al.  Seton  on  Decrees,  158, 161. 

the  rights  of  a  mortgagee  as  regards  tacking;  (/)  Lord  Chief  Justice,  Hok  y.  Jfifii  S 

and  see  Coote  on  Mortgages,  p.  460;  but  see  Vernon,  278.    In  that  case,  it  was  objected 

Mr.  Cox^s  note,  there  referred  to.  that  the  plaintiff  ought  to  prove  the  actnsl 

(d)  In  Bra€€  v.  Duchett  of  MarVmvugh^  the  payment  of  his  money,  that  producing  an  a»> 
Master  of  the  Rolls  said  (Mosely  52),  in  quittance  was  not  enough,  tid  mm  aUoeaims 
reference  to  priority  of  satisfaction  under  a  and  see  />m  Vi^  v.  iM^ybi  mpra. 
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lo  equity,  in  the  sense  of  admitting  and  giving  effect  to  the  priority  of 
lie  second  mortgagee ;  but  as  between  two  subsequent  incumbrancers 
n  such  case  it  has  not  been  allowed,  for,  as  we  have  seen,  the  circum- 
rtance  of  priority  of  time  alone  does  not  give  a  better  equity  (a) ;  the 
liird  mortgagee  having  innocently  lent  his  money  without  notice  of  the 
existence  of  the  second,  has,  in  conscience,  as  it.  has  been  considered, 
IS  good  a  right  to  receive  the  whole  money  he  has  lent,  as  the  second 
mortgagee  has  to  be  paid  what  he  may  have  advanced ;  and  when,  by 
he  assignment  of  the  first  mortgagee,  and  the  possession  of  the  title  deeds, 
le  gets  both  law  and  equity  on  his  side,  a  court  of  conscience  will  not 
interpose  to  strip  him  of  his  protection  (6). 

It  was  established  at  an  early  period,  and  more  especially  by  the 
3Bse  of  March  v.  Xee,  before  Lord  Keeper  North,  Lord  C.  J.  Hale,  and 
!tfr.  Justice  Rainsford  (c),  and  that  case  has  ever  since  been  fol- 
bwed,  that  a  third  mortgagee  may  buy  in  the  first  mortgage  so  as  to 
l>e  enabled  to  tack,  he  having  had  no  notice  of  the  second  when  he  lent 
lis  money,  though  the  first  mortgagee  has  at  the  time  notice  of  the  se- 
^nd  (d),  and  that,  even  after  a  bill  filed  by  the  second  mortgagee  against 
he  mortgagor  and  the  first  and  third  mortgagees,  but  before  decree  (e) ; 
the  third  mortgagee  having  obtained  the  law  on  bis  side  and  equal  equity 
lie  shall  thereby  squeeze  out  the  second  mortgagee ;  and  this  the  Lord 
Chief  Justice  Hale  called  a  plank  *gained  by  the  third  mortgagee  r4e7qQi 
)r  tabula  in  naufra^y  which  construction  is  in  favor  of  pur-  ^  -■ 
chasers,  every  mortgage  being  such  jrro  tanto  {/),  This  may  now  be 
considered  as  fully  settled  {g)^  notwithstanding  the  doubt  supposed  to 
lave  been  thrown  out  by  Lord  Eldon,  in  the  case  of  Mackreth  v.  Sym" 
wm$  {g)j  as  to  the  effect  which  the  fact  of  the  first  mortgagee  having 
Had  notice  of  the  second  when  he  conveyed  to  the  third,  might  have  as 
iffecting  the  right  to  tack  (A). 

As  to  purchases  made  pendente  lite^  Lord  Northington  observed  that 
he  rule  of  equity  requires  no  more  than  that  the  third  mortgagee  should 
oot  have  had  notice  of  the  second  at  the  time  of  lending  his  money  (t), 
for  it  is  by  lending  the  money  without  notice  that  he  becomes  an  honest 
i^reditor,  and  acquires  the  right  to  protect  his  debt ;  but  he  is  not  com- 

(a)  See  Brart  v.  Ducheu  of  Marlborough^  incumbrances ;  for  he  could  not,  at  least  so  I 

I  P.  W.  491,  Ist  resolution,  d  v.  tupra,  p.  733,  presume,  pay  off  the  first,  and  give  the  legal 

135.  estate  to  the  third,  so  as  to  enable  bim  to  tack, 

(6)  Lord  Northingloii,  MtMer  v.  JBut&r,  1  he  having  notice  of  the  second:  the  first mort- 

Elden,  «)30,  affirmed  in  Dom.  Proc.  gagee  is  a  vendor,  and  "  knowledge  of  the 

(c)   1  Cb.  Ca.  162;  2  Yentr.  337.  vendor  has  never  been  held  to  bind  a  pur- 

Id)  If  the  first  mortgagee  had  come  under  chaser  for  valuable  consideration  without  no- 

my  engagement  with  the  second,  so  as  to  be-  tice;*'  Lord  Cottenham,  then  Master  of  the 

x>me  his  trustee,  the  principle  of  SoMindart  v.  Rolls,  vbi  tup.     See  also  HauMnt  v.  Taylor, 

DeAoc,  tn/ro,  p.  739,  would  apply.  2  Vern.  29;   7\imer  v.  Richmond,  ibid.  81; 

(e)  Bobinaon  y.  Daviion,  1  Bro.  62 ;  Bd-  Matthewa  v.  Cartwright,  2  Atk.  347  ;  Bobinton 

Mtr  Y.  Hmforihf  5  Bro.  P.  C.  292;  S.  C.  1  ▼.  JDovinon,  1  Bro.  63,  Cox's  note;  but  see  the 

Bd.  523;  Bamett  ▼.  We$Um,  12  Yes.  133;  exception  in  Worthy  v.  Birkhtad,  2  Yes.  571. 

Peacock  v.  Burt,  Coote,  Append.  693;    13  (/}  Brace  v.  Ducheu  of  Marlborough,  2  P. 

Law  J.   35;  the  judgment  of  Lord  Gotten-  Wms.  491,  Ist  resolution. 

lum,  which  contains  a  lucid  exposition  of  (g)  15  Yes.  335. 

the  authorities,  is  stated   in  Jarman,  Mort-  (It)  See  Powell  on  Mortgages,  by  Coventry, 

sage,  pp.  447-9;  and  Coote,  pp.  696-8.    So  i.  p.  541 ;  Sugd.  Y.  and  P.  1016-17. 

that  the  first  mortgagee  does  not  stand  in  the  (t)  As  to  this,  however,  v.  infra,  Secticm 

place  of  the  mortgagor,  as  regards  subsequent  viii.  Notice. 
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pelled  to  look  for  tbis  protection  till  bis  debt  is  in  danger  of  being  prejii- 
diced ;  and  therefore  wben  tbat  danger  is  first  discovered  to  hiniy  whetber 
it  be  by  a  suit  in  equity  or  by  any  extra-judicial  means,  as  tbe  honesty 
of  his  debt  is  not  affected  by  the  discovery,  so  the  right  of  protecting 
tbat  debt  and  tbe  eflBcacy  of  such  protection,  are  not  prejudiced  :  on  this 
is  founded  the  rule  which  permits  the  subsequent  incumbrancer  to  pur- 
chase the  legal  estate  pendente  lite  (a). 

Lord  Hardwiclce  had  to  consider  the  doctrine  of  purchases  made  pei^ 
dente  lite  in  a  case  where  a  decree  bad  been  made  for  a  sale,  and  tbat 
the  Master  should '  inquire  into  priorities.  A  mortgagee,  by  mortgage 
subsequent  in  point  of  date  to  that  of  the  defendant,  after  tbe  decree, 
bought  in  an  incumbrance  prior  in  date  to  tbat  of  the  defendant,  and 
thus  acquired  the  legal  estate,  and  be  sought,  under  the  general  rule,  to 
tack  his  original  subsequent  mortgage  to  tbe  mortgage  be  had  so  got 
in,  so  as  to  obtain  priority  for  his  entire  debt  against  the  intervening 
incumbrancers :  Lord  Hardwicke  refused  to  allow  the  rule  to  operate  in 
such  a  case,  as  it  would  lay  a  foundation  for  collusion  between  the 
parties  to  exclude  each  other,  which  would  produce  very  mischievous 
consequences  (6). 

A  purchaser  or  mortgagee  cannot  avail  himself,  as  against  the  cesfw 
que  trusty  of  a  conveyance  or  assignment  of  a  legal  estate  which  was 
r*7^1  *^^^^^"^  ^^^  ^  trustee  in  whom  it  was  vested  on  express 
^  -'  trusts  (c).  If  a  prior  mortgagee  take  an  assignment  of  a  third 
mortgage  as  a  trustee  only  for  another  person,  he  shall  not  be  allowed  to 
tack  tbe  two  mortgages  together  to  the  prejudice  of  intervening  incuoi- 
brancers ;  if  this  were  permitted,  said  Lord  Hardwicke,  a  mere  stranger 
purchasing  the  third  mortgage,  by  declaring  he  bought  it  for  the  &st 
mortgagee,  might  tack  both  together  and  defeat  all  the  other  incum- 
brancers {d).  It  has  been  established  that  an  agent,  trustee,  heir  at 
law,  or  executor,  buying  in  a  puisne  incumbrance,  as  against  another 
incumbrancer,  is  entitled  to  no  more  than  what  he  gave  for  the  incum- 
brance (e). 

But  though  the  rule  of  equity,  that  is,  of  the  Court  of  Chancery,  giving 
to  the  puisne  incumbrance  priority  under  the  circumstances  above  stated, 
has  been  so  settled,  and  has  been  followed,  principally,  it  would  seem, 
on  account  of  the  sanction  it  obtained  from  the  imposing  name  of  Sir 
Matthew  Hale  (y*),  it  has  often  been  reflected  on  as  not  without  great 
appearance  of  hardship;   it  seems  reasonable,  it  has  been  frequently 

(a)  Lord  Northingtoa,  Bekhiar  v.  Butler,  1         (<f)   Lord   Hardwicke,    Momi    t.   Poab^ 

Eden,  530.  2  Atk.  52,  53  ,•   but  it  is  DOt  quite  obvioa 

(6)   Wortlty  y.  Birkhead,  2  Ves.  p.  575;  that  tlie  anticipated  consequence  'wouki  fid- 

5.  C.  3  Atk.  811  j  and  see  Earl  of  Brittol  ▼.  low. 

Hungerford,  2  Vern.  525;   Ex  parte  KnoU,        (e)  Lord  Hardwicke,  Marrei  t.  Pas£r,  3 

11  Yes.  619;  Redesd.  Pi.  168,  3d  edition;  a  Atk.  54;  v.  eupra^  pp.  65(>-7.     It  is  stated,  in 

commission  has  not  the  same  effect  as  a  de-  G)niyn*8  Digest,  Mortgage,  p.  740,  referring 

cree  in  this  respect,  11  Ves.  pp.  619-20.     His  to  Ch.  Rep.  p.  409,  ''That  a  purchaser  of  a 

lordship's  judgment,  in  Worthy  v.  Birkhead^  prior  incumbrance  shall  not  have  advantage 

is  80  often  referred  to,  that  I  have  set  it  forth  of  it  for  securing  a  prior  debt,  if  he  had  not 

in  an  extract  in  the  third  of  the  additional  the  mortgage  or  purchase  of  the  land,  withoat 

notes  to  this  Section.  notice,  before   his  purchase  of  the   ii^iim- 

(c)  Saunders  v.  Dehew^  2  Vern.  p.  271 ;  2  brance." 
Freem.  123 ;  Jtten  v.  Knight,  5  Hare,  278;         (/)  See  2  P.  W.  492. 
Sugd.  y.  and  P.  1019. 
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nid,  that  each  mortgagee  should  be  paid  according  to  his  priority,  and 
thaty  leaving  the  second  mortgagee  to  be  defeated  by  a  contrivance  be- 
tween the  first  mortgagee  and  the  third,  is  acting  with  great  severity  (a) : 
the  doctrine,  therefore,  has  not  been  extended  to  cases  which  cannot  be 
brought  within  the  reasons  on  which  the  judgment  in  March  v.  Lee  was 
founded. 

If  the  money  was  not  advanced  upon  the  credit  of  the  land,  no  case 
)f  tacking  can  arise.  This,  as  Lord  Cottenham  has  observed,  is  strongly 
exemplified  in  the  case  put  in  Brace  v.  D.  of  Marlborough  (6),  and 
ftdopted  by  Lord  Eldon  in  Ex  parte  Knott  (c).  ^^A  mere  judgment 
creditor,  though  he  -deals  originally  for  a  lien,  does  not  get  an  estate 
>riginalJy  in  the  land;  he  has  neither  jus  in  re  nor  jtu  ad  rem:  but  if 
there  be  once  a  creditor  by  mortgage,  and  he  afterwards  advances  money 
upon  a  judgment,  the  court  will  intend  that  he  makes  that  advance 
meaning  to  take  a  security  upon  the  land  for  both  (d),  and  he  *may  r*74Q'i 
tack;  but  if  he  remains  a  mere  judgment  creditor,  the  court  says  ^  ^ 
lie  does  not  deal  upon  the  faith  of  the  land  in  this  sense,  that  he  does 
Qot  contract  for  an  interest  in  the  land,  and  therefore  is  entitled  only  as 
ei  judgment  creditor  to  an  elegit  and  he  cannot  tack"  (e).  The  cognizee 
}f  the  judgment,  as  has  been  said,  is  not  deceived  though  the  cognizor 
tiad  before  made  twenty  mortgages  of  all  his  real  estate;  whereas  a 
mortgagee  is  defrauded  or  deceived  if  the  mortgagor  before  that  time 
bad  mortgaged  his  estate  to  another;  and  it  is  such  a  fraud  as  the  legis- 
lature {f)  has  taken  notice  of  and  punishes  by  foreclosing  such  mort- 
pgor  who  mortgages  his  land  a  second  time  without  giving  notice  of 
the  first  mortgage  {g). 

There  seems  to  be  a  difierence,  therefore,  between  the  case  of  a  third 
mortgagee  buying  in  a  statute  or  judgment  which  is  the  first  incumbrance, 
ftnd  where  a  statute  or  judgment  creditor  being  the  first  incumbrancer 
buys  in  the  third  mortgage ;  in  the  latter  case,  the  statute  or  judgment 
creditor,  as  he  did  not  lend  his  money  on  the  credit  of  the  land,  and 
therefore  is  not  a  purchaser,  is  not  permitted  to  unite  the  first  mortgage 
to  his  statute  or  judgment  (A) ;  but  in  the  former  case,  as  the  land  was 

(a)  See  2  P.  W  pp.  492-3.  any  person  who  hath  suffered  any  judgment, 

(6)  Ibid.  p.  491 ;  and  see  jSveraU  v.  Wadiy  siaiute,  or  recognizance,  which  may  bring  a 

Llo.  &  G.  temp.  Sugd.  262.  charge  on  his  land,  to  be  entered  against  him, 

(c)  11  Ves.  617.  mortgages  his  estate,  withoat  giving  notice  of 

((/)  And  see  Mackreth  v.  Symmom^  15  Yes.  the  prior  incumbrance,  such  mortgagor  will 

pp.  346-7,  d  9tq.  not  be  entitled  to  the  benefit  of  an  equity  of 

(e)  Lord   Cottenham,  Lacey  ▼.   IngU^  2  redemption ;  and  the  same  punishment  ap- 

Phill.  422.    But  if  a  first  incumbrancer  by  plies  in  case  of  a  second  mortgage  (unless 

judgment  has  likewise  a  mortgage  on   the  there  is  fraud  or  unfairness  in   the  second 

sstate,  though  there  is  atuiihgr  judgmerU^  prior  mortgagee),  where  the  fact  of  a  former  raort- 

in  time  to  the  mortgage^  yet  if  the  mortgagee  gage  is  suppressed ;  though  the  right  to  doWer 

imd  no  notice  of  such  judgment,  the  creditor  is  by  the  act  (s.  5)  saved  to  the  wife,  if  she 

by  judgment  (who,  it  is  to  be  observed,  did  does  not  join  in  such  conveyances;  see  8laf- 

Dot  lend  his  money  on  the  credit  of  the  land)  ford  y.    SeUnf^  2  Vera.  589-90,  where  the 

must  pay  off  both,  if  he  seek  reHef  in  equity;  general  doctrine  as  to  the  effect  of  this  act 

*lbr  it  would  be  hard,"  said  Lord  Hardwicke,  may  be  found.    I  do  not  remember  a  smgle 

*  if  such  a  party  were  to  be  in  a  worse  situation  instance  of  this  stabile  having  been  enibrced. 

^th  a  prior  incumbrance  in  bis  favor,  than  (g)  Brace  v.  Duchete  of  Marlborough^  2  P. 

i  mortgagee  without  notice  of  a  prior  judg-  W.  491-2;  2d  resolution. 

nent  would  be  in  this  court ;"   iSlir  Mugh  (h)  Whether,  aB  befcnre  noticed,  the  late 

BmiUuoH  V.  Thompmnt  1  Atk.  520.  itatute,  1  Vict.  c.  110,  which  makes  a  regit- 

(/)  By  Btat  4  &  5  Will  &  M.  o.  16,  S  2,  if  tered  judgment  a  charge  on  the  land,  will 
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in  view  and  contemplation  of  the  lender,  and  he  was  therefore  a  pur- 
chaser,  he  will  be  allowed  to  unite  the  statute  or  judgment  to  his  third 
mortgage,  and  thus  obtain  priority  over  the  second  (a),  and  that,  as  it  has 
been  held,  although  there  be  nothing  due  upon  the  judgment  or  statute  {h); 
r*7il  1  ^^^  ^^^  purchaser  will,  it  *seems,  be  entitled  to  the  benefit  he  hat 
■•  -'so  acquired,  though  obtained  by  undue  means,  as  without  anj 
consideration,  or  even  by  fraud  (c) ;  for  the  practice,  says  the  author  of 
the  Treatise  of  Equity,  is  not  material  to  secure  a  just  debt  (d). 

The  reason  why  a  mortgage  may  be  tacked  to  a  judgment,  where  the 
judgment  is  brought  in  by  a  mortgagee,  is  stated  to  be  this — ^because 
the  judgment  creditor,  by  virtue  of  an  el^fitf  may  bring  an  ejectment  and 
bold  upon  the  extended  value  (e):  now  there  is  an  additional  reasonyihr 
without  suing  out  execution  he  may  obtain,  by  registering  the  judgment, 
an  actual  charge  (/*).  If  the  purchase  be  of  a  precedent  statute  or  judg- 
ment (g)  by  a  subsequent  mortgagee,  and  he  extends  the  lands,  he  shaS 
not  be  brought  to  account  upon  this  in  equity  by  a  prior  mortgagee,  any 
otherwise  than  as  he  may  at  common  law,  by  scire  facias  ad  compidmt- 
dumf  viz.,  not  according  to  the  true  value,  but  upon  the  extended  Talue  (i); 
and  this,  although  the  extended  value  was  but  a  third  part  of  the  true 
value  (i) :  so  that  by  protecting,  says  the  author  of  the  Treatise  of  Equity, 

afieet  thii  doctrine  bas,  u  I  believe,  yet  to  be        (d)  2  Fonbl.  306. 

decided.  (<)  Lord  Hardwicke,  Momt  ▼.  Paakt,  3 

(a)  In  Edmmtdi  t.  JPoMy,  1  Vern,  p.  187,  Atk.  52.    Mr.  Coote,  on  Mortgages,  pp.  69^ 

Lord  Keeper  North  would  not  allow  the  point  7U,  has  described  the  nature  of  an  digit  ae> 

to  be  disputed;  and  see  Brace  v.  Duchat  of  cording  to  the  old  law;  sf  v.  jiyrB»  pu  734, as 

Marlborough,  2  P.  W.  493;  Mosely,  p.  53;  to  the  effect  of  the  stat  1  &  2  Vict,  a  lia 
Mfrrtt  V.  PoAty  3  Atk.  p.  53 ;  Jmm.  2  Vea.        (/)  V.  supra,  p.  704. 
662.    As  to  the  requisites  that  must  be  com-        (g)  Godfrty  t.  Wai90nt  3  Atk.  517. 
plied  with,  in  mder  to  make  a  judgment  ef*        (A)  JSggon  v.  Calatny,  1  Ch.  Ga.  149;  1 

fectual  according  to  the  modem  stamte  law^,  Fonbl.  306;  2  Vent  338;  and  see  CkmMl 

see  vol.  i.  p.  290;  and  nqfra,  p.  722,  note.  y.  Oroot,  1  Ch.  Ca.  37.    Mr.  Fonblanqoe  adds 

(6)  See  additional  note.  No.  4 ;  Edtmmdt  a  query  whether  the  mortgagee — tbai  is,  S 

▼.  Povey,  1  Vern.  187,  that  was  the  case  of  a  he  has  extended  the  land  nndw  aa  iii^# 

satisfied  judgment,  and  the  Lord  Keeper  shall  not  account  for  what  he  has  ieoei^d,if 

would  not  allow  the  point  to  be  disputed ;  be  has  received  enough  to  satisQr  bis  wbote 

Mardi  v.  Isr,  1  Ch.  Ca.  166,  add.  note,  No.  4;  demand ;  referring  lo  Oodfrry  t.  Watwm^  wk 

Stamton  ▼.  Sadler^  2  Vern.  30;  there  the  pur-  gup^  H  tn^.  p.  742 ;  and  Qtumrtl  ▼.  Ad^/^ 

chaser  appears  to  have  extended  the  statute  1  Mad.  269  (which  was  a  caae  of  a  miviga- 

after  his  purchase,  tliough  it  was  satisfied ;  gee  in  possession  holding  over,  ibid,  377-^ 

see  2  Fonbl.  306;  and  Powell  on  Mortgages,  and  no  doubt  he  would :  see  also  the  dicL  by 

by  Coventry,  i.  p.  510,  note  (p).    Satisfied  Lord  Chief  Justice  Hale,  2  Vent.  339;  and 

judgments  have   not  been   extinguished   as  see  the  next  note. 

satisfied   terms  have,  but  there  is  a  course        (t)    Earl  of  Himimgton  ▼.   Grtcamflc,  1 

which  the  debtor  may  take  to  have  satisfao*  Vern.  49.     ^  However,"    said  Lord  Hard- 

tion  entered,  which  may  be  seen  by  reference  wicke, "  if  the  debtor  comes  into  equity  ftr 

ID  Harrison's  Digest:  d  v.  iti/Va,  p.  742.  relief,  this  court  will  give  it  him  by  obt^giBg 

(e)  HUdicodc  v.  Stdgmdc,  3  Vern.  158;  8ir  the  creditor  to  aoooont  for  the  whole  thai  he 

Jdm  Fagg't  case,  dted  2  Vern.  p.  58 ;  Har-  has  received  (and  see  2  Vent  pp.  338-9); 

tmui  V.  Kfiawd,  cited  2  Vern.  p.  159 ;  Siddon  and,  as  a  person  who  comes  for  equity  motf 

V.  CAamctti,  Bunb.  299 ;  though  this  doctrine  do  equity,  will  direct  the  debtor  to  pay  in- 

has  been  considered  to  be  doubtful :  Powell  terest  to  the  creditor,  even  though  it  ahooli 

on  Mortgages,  by  Coventry,  512;  Sugd.  V.  exceed  the  principal;  Cfod/rmf  v.  WdamttZ 

and  P.  p.  1019.    In  Sandtn  v.  I>c%im,  3  Atk.  517:  though  this  is  appaieatly  at  vati- 

Freem.  p.  123,  the  Lords  Commissioners  said,  anoe  with  the  doctrine  that  interest  win  oat 

**  That  they  would  not  give  any  relief  to  a  be  altowed  beyond  the  penalty  of  a  hood,  at 

person  in  such  circumstances,  but  would  not  law  or  in  equity  (see  Bnmbif  ▼.  Chmdat, 

prevent  him  fVom  gaining  any  advantage  he  cited  3  Atk.  517 ;  Tho  v.  WimUrinm,  3  &a 

could  at  law ;"  see,  however,  IVracr  v.  Brnk,  489 ;  Knight  v.  Madtam,  ibid,  496 ;  Ogte  v. 

82  Vin.  Abr.  21,  Hovenden.  WynM,  1  My.  &  K.  34,  25,  except  io  speoil 
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s  meant,  making  all  the  advantages  *of  it  that  the  law  admits  of  (a) ;  f'jAoi 
md  Lord  Hardwicke  even  went  beyond  this,  saying  that  where  a  '-  -^ 
mortgagee  has  tacked  a  judgment  to  his  mortgage  he  shall  not  be  con* 
ined  to  the  penalty  of  the  judgment,  but  shall  be  entitled  to  interest  upon 
he  debt  secured  by  judgment  though  it  exceeds  the  penalty  down  to  the 
ime  the  principal  is  paid  off  (b). 

It  is  easy  to  understand  that  the  court  should  refuse  in  a  doubtful  case 
)  entertain  an  application  to  get  rid  in  effect  of  a  statute  or  judgment 
II  equity,  when  the  means  of  having  it  vacated  are  open  at  law  (c),  and 
lat  the  court  should  refuse  to  prevent  the  party  from  obtaining  any 
dvantage  which  the  judgment  whilst  standing  gives  him  at  law  {d);  but 
le  grounds  on  which  a  mortgagee  getting  in  a  judgment  or  statute 
rhich  is  admitted  to  be  satisfied,  and  of  which,  therefore,  no  advantage — 
t  least,  substantial  advantage — could  be  obtained  at  law,  should  be 
[lowed  to  have  a  priority  over  a  mesne  incumbrancer  are  not  quite  so 
bvious  (e).  The  reason  seems  to  be  that,  although  satisfied,  yet,  until 
roceedings  have  been  taken  by  means  of  a  scire  facias  ad  computaitdum^ 
r  ad  redhibendam  terram  {f)y  to  vacate  the  judgment  or  statute,  an  elegit 
lay  be  sued  out;  and  an  ejectment  may  be  founded  upon  it:  still  it 
lust  be  admitted  that,  allowing  a  satisfied  judgment,  on  which  nothing 
imains  due,  and  on  which  an  elegit  has  not  been  issued  (^),  so  that  the 
urty  has  not  even  elected  to  take  the  land  in  preference  to  the  person 
)  his  security,  to  give  to  a  mortgagee  who  purchases  such  a  judgment 
riority  over  an  incumbrancer  having  priority  in  point  of  time  to  the 
irchaser  of  such  judgment,  as  seems  to  have  been  the  effect  of  the 
icree  in  Edmunds  v.  Povey^  is  carrying  the  doctrine  much  beyond  mere 
"otection,  in  any  sense  of  that  term.  That  a  satisfied  term  should  have 
ibrded  such  an  advantage  (A)  is  perfectly  intelligible,  because,  at 
aw,  there  were  no  means  whatever  of  procuring  the  extinction  r»74oi 

an  absolute  term,  though  all  the  purposes  for  which  it  was  ^        -' 
eated  were  at  an  end,  and  it  might  be  made  use  of  as  against  every 
e,  not  only  to  defend  but  to  recover  the  possession  (i). 
It  has  been  laid  down  that  where  a  person  who  has  a  first  mortgage, 

I   I  ■  -  -  .1  —     — ■ ■ — ■ " ■ — ^ — - — -  -  ■ ■ —   -  - -     - 

es ;  Grant  v.  Grant, 3  Simons,  365), unless  elegit"  says  Sir  Wm.  Blackstone,  ii.  161,  " is 

B  is  to  be  taken  as  an  exception  to  the  rule,  only  a  conditional  estate,  defeasible  when  the 

t  the  position  of  a  party  on  the  record  shall  debt  is  paid." 

vary  his  rights  (v.  mproj  p.  736.  n.),  (/)  V.  ii^ro,  and  Marsh  v.  Za,  2  Vent, 

ich,  from  the  concluding  passage  of  Lord  338 ;  additional   note,  No.  4,  infra ;   Coote, 

rduricke's  judgment,  3  Atk.  518  (stated  498,499,500. 

^a,  next  page),  it  would  seem  it  is  not.  (g)  It  is  said,  in  Bacon^s  Abridgment  (tit. 

a)   1  Foobl.  306.  Sci.  Facias,  C.  2,  vol.  vi.  p.  109 ;  and  see  2 

6)   Godfrey  y.  Watton,  3  Atk.  518.  Saunders,  72,  5,  6),  that  if  the  ooouzor  in  a 

cS  See  Brace  v.  Duckeu  of  Marlborough^^  statute  after  his  land  is  extended^  tenders  the 

W.  494,  5th  resolution.  money  to  the  conuzee,  who  refuses  it,  he  is 

d)  Which  has  long  been  established  as  a  put  to  his  scire  faeioM^  and  cannot  enter  ,*  but 
»;  HUchcock  v.  Sedgwick,  2  Vern.  158,  and  in  case  of  an  elegit  on  a  recognizance  at  com- 
es there  cited.  mon  law,  when  the  conuzee  is  answered  his 

e)  It  "was  stated  by  Mr.  Vernon,  and  debt  by  perception  of  the  certain  and  usual 
seel  by  the  court,  in  Wright  v.  Pilhng^  Prec.  profits  of  the  land,  the  debtor  may  eater,  and 

495,  that  if  a  man  has  confessed  twenty  is  not  put  to  his  set.  fa. 

^meats  or  statutes,  the  conuzee  cannot,  by  (A)  As  in  Turner  v.  Richmond^  2  Vern.  81, 

ing  in  the  first,  hold  out  all  the  inter ven-  and  the  cases  in  the  note, 

judgments,  because,  when  the  debt  on  the  (t)  Brereton  v.  Jones,  1  £q.  Ab.  326,  §  1 1  j 

t  judgment  is  paid,  that  security  expires  et  v.  int,  aL  Ambl.  2b4. 

determines  of  itself:   *'  the  tenancy  by 
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T43  Tacking — looey  t.  Ingle^  before  Lord  CoiUnham, 

which  requires  no  support,  without  the  consent  of  the  mortgagor,  fur- 
chases  in  a  subsequent  judgment  (which,  as  before  mentioned,  does  not 
of  itself  affect  the  land),  a  mesne  mortgagee  or  assignee  will  not  be 
compelled  to  pay  the  money  due  on  both  securities,  in  order  to  redeem, 
*'  because  such  transaction  of  the  mortgagee  was  only  to  load  the  estste 
without  the  consent  of  the  owner,  when  he  had  no  prospect  of  betteris^ 
kit  own  security"  (a). 

All  the  points,  as  to  the  requisites  of  tacking,  are  exemplified  in  the 
late  case  of  Lacey  t.  Ingle  (1847)  (6).  One  Rogers  had  contracted  to 
purchase  four  estates;  he  had  paid  the  purchase  money  for  one,  con- 
sisting of  366  acres,  and  obtained  a  conveyance,  and  on  the  8th  Januaij, 
1842,  he  executed  a  legal  mortgage  of  this  estate  to  one  Brown,  fcr 
securing  1500/.  and  interest;  on  the  28th  January,  1842,  he  executed  i 
mortgage  to  one  Wilkinson  of  the  same  property,  to  secure  2000/.,  de- 
positing a  forged  copy  of  his  purchase  deed.  On  the  21&t  April,  1842, 
Rogers  contracted  with  the  plaintiff,  Mrs.  Lacey,  to  sell  to  her  the  estates 
he  had  contracted  to  purchase,  free  from  all  incumbrances  (c),  for  520M., 
1040/.  to  be  paid  down,  the  remainder  on  the  completion  of  the  purchase: 
the  1040/.  was  paid,  and  on  the  28th  October,  1842,  Mrs.  Lacey,  at 
Rogers'  request,  advanced  to  him  350/.  more.  Mrs.  Lacey  had  no 
notice  of  the  mortgage  to  Brown  until  November,  1842,  or  of  the  noit- 
gage  to  Wilkinson  until  December,  1842.  On  the  2d  July,  1842,  tte 
transaction  took  place  on  which  the  question  arose :  on  that  day,  Rc^eis 
borrowed  800/.  of  the  defendant  Ingle,  and  as  a  security  for  it  he  exe- 
cuted a  deed,  by  which,  after  reciting  Mrs.  Lacey's  agreement  for  poT' 
chase,  Rogers  assigned,  as  stated  in  the  deed,  the  sum  of  5000/.,  agreed 
to  be  paid  to  Rogers  as  the  balance  of  the  price  for  the  premises  con- 
tracted to  be  sold,  with  power  to  due  for  and  recover  it;  and,  in  the  event 
rmjAAi  ^f  *^®  recited  contract  going  off,  Rogers  covenanted  •to  execute 
■-  -'a  mortgage  of  the  premises  to  the  defendant.  The  solicitors  of 
Brown  were  the  solicitors  of  the  defendant,  and  it  was  agreed  that  the 
deeds  in  their  possession,  as  solicitors  of  Brown  the  mortgagee,  shoaU, 
as  between  Rogers  and  the  defendant,  be  held  by  them  for  his  security; 
the  defendant  gave  no  notice  of  this  security  to  the  plaintiflf,  Mrs.  Lacej, 
previously  to  her  advance  in  October,  1842,  or  afterwards.  On  the  114 
December,  1843,  Mrs.  Lacey  purchased  Wilkinson's  equitable  incas- 
brance  for  1500/.,  but  keeping  it  alive,  as  a  subsisting  charge  for  her 
benefit.  The  1500/.  paid  by  Mrs.  Lacey  to  Wilkinson,  with  the  sudis 
previously  paid,  and  agreed  to  be  paid,  on  account  of  the  purchase 
money,  and  the  1500/.  due  on  Brown's  mortgage,  exceeded  the  gross 
sum  payable  by  Mrs.  Lacey,  so  that  nothing  was  left  for  payment  of  the 
800/.  advanced  by  the  defendant  Ingle  on  the  security  of  the  2d  July, 
1842  ((/)•    Ingle,  in  order  to  better  his  security,  paid  off  Brown,  and 

(a)  This  doctrine  seems  to  have  something  mortgage  afterwards  got  in  by  bim,  when  die 

of  reason  for  its  foundation,  but  it  is  not  con*  judgment  creditor  had  notice  of  the  assi^ 

nstent  with  the  decisions  above  referred  to,  ment  of  the  equity  of  redemption  beibre  hs 

and  it  has  been  disputed  by  a  modem  author,  purchased  the  mortgage, 

eminently   conversant   with    this    subject;  (6)  2  Phillips,  413. 

Coote,  p.  515.    By  the  same  case,  it  was  de-  (c)  Ibid.  420. 

dded  that  a  judgment  obtained  afVer  the  {d)  This  security  is,  by  mistake.,  in  tvo 

equity  of  redemption  has  been  assigned,cannot  instances,  stated  in  the  report  to  be  of  tbe 

bo  tacked  by  the  judgment  creditor  against  21st  April, 
the  assignee  of  the  equity  of  redemptioa  to  a 
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took  from  him  an  assignment  of  the  legal  estate ;  be  then  claimed  to  tack 
the  800^.  to  his  mortgage  as  against  Mrs.  Lacey,  who  sought  to  redeem 
Brown's  mortgage ;  the  question  was,  whether  he  was  entitled  to  do  so. 
Dn  tlie  original  hearing,  the  yice-Chancellor  Knight  Bruce,  treating  the 
question  as  one  between  Mrs.  Lacey,  as  assignee  of  Wilkinson's  equit- 
able mortgage,  and  the  defendant  as  holder  of  the  legal  estate,  with  a 
subsequent  claim  under  the  security  of  the  2d  July,  1842  (a):  held  that 
he  defendant  was  entitled  to  tack  the  8001,  Lord  Cottenham  took  a  dif- 
Eerent  view  of  the  case,  and  reversed  the  Vice-Chancellor's  decree.  His 
lordship  held,  first,  that,  in  the  events  that  had  happened,  In^le  could 
EK>t  be  considered  as  having  advanced  his  money  on  the  security  of  the 
sstate,  but  only  of  the  purchase  money,  therefore,  no  case  of  tacking 
!xmld  arise  (b);  and,  secondly,  that  he  had  not  equal  equity,  for  he 
lent  his  money  with  notice  of  the  plaintiff's  contract  (c),  and  there* 
bre  with  full  knowledge  that  the  plaintiff  had  a  ri^t  to  apply  her  pur- 
chase money  in  the  discharge  of  all  incumbrances  affecting  the  estate  : 
his  was  clear  as  between  her  and  Rogers,  and  the  defendant  taking 
mder  Rogers  could  have  no  larger  right  than  Rogers,  his  assignor  (d) ; 
le  had  dealt  for  a  security  on  a  supposed  balance ;  he  was  contenaing 
br  a  security  on  the  nominal  purchase  money.  The  defendant  had 
ndeed  been  defrauded,  by  Rogers  having  suppressed  some  of  the  in- 
cumbrances, but  the  plaintiff  was  no  party  to  the  fraud;  the  decree 
^deprived  the  plaintiff  of  what  she  had  contracted  for,  namely,  r^jA^-i 
he  estate  free  from  incumbrances,  for  the  purchase  money  agreed  ^  ^ 
ipon ;  and  gave  the  defendant,  what  he  had  not  contracted  for,  a  lien 
br  the  money  he  advanced  upon  the  land  in  the  hands  of  the  purchaser, 
f  the  plaintiff  had  been  guilty  of  neglect,  in  advancing  so  much  of  the 
mrchase-money  before  the  title  was  made  clear,  the  defendant  had  been 
fuilty  of  greater  neglect,  in  not  giving  notice  of  his  security;  the  agree- 
aent  as  to  the  deeds,  gave  him  no  better  security,  for  it  was  incon- 
istent  with  his  written  agreement  that  he  should  have  any  security  on  the 
state,  unless  (which  had  not  happened)  the  purchase  should  go  off.  The 
iord  Chancellor  considered  that  the  fact  of  Mrs.  Lacey  having  taken  an 
ssignment  of  Wilkinson's  security,  neither  improved  her  position  any 
nore  than  if  she  had  simply  paid  off  the  debt,  nor  could  it  prejudice  her; 
nd  his  lordship  ordered  that,  as  the  whole  of  the  litigation  had  arisen 
rom  the  defendant's  claim,  he  must  pay  the  costs  of  the  suit  up  to  and 
Deluding  the  hearing. 

It  appears  that  an  act  of  bankruptcy  by  the  mortgagor  prior  to  the 
snding  will  not  prevent  tacking  (e). 

It  is  to  be  borne  in  mind  that  as  a  general  rule,  depending  on  the  very 
ssence  of  the  doctrine  now  under  consideration,  unless  the  party  who 
eeks  to  tack  has  acquired  the  legal  title,  or  the  dominion  over  it,  a  right 
)  tack  can  never  attach  {/);  if  a  fourth  mortgagee  buys  in  the  second 
dthout  notice  of  the  third,  he  cannot  tack,  and  he  gains  no  priority  {g) ; 


(a)  2  Phillipa,  422.  nardist  462-3 ;  "  especially  without  bringing 

(6)  Ibid.  421.  the  trastee  of  that  mortgage  before  the  court ;" 

e)  V.  nipra^  p.  732.  et  v.  «//wa,  pp.  728,  734. 

d)  2  Phill.  pp.  422-3.  (g)  Clarke  v.  Abbot,  2  Eq.  Ab.  p.  606,  S. 

(«)  Coote,  p.  513.  C.  Barnardist.  467  j  2  P.  W.  p.  496,  7th  reao- 

(/)  Lord  Hardwicke,  Clarkt  y.  Jbbot,  Bar-  lution. 
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vhere  the  legal  estate  is  oatstanding,  and  no  party  has  a  prefenUe 
right  to  get  it  in  (a),  the  several  incumbrancers  must  be  paid  according 
to  their  priority  of  time,  Qid  prior  est  in  tempore  potior  est  in  jw^  (i), 
and  if  a  person  holds  a  mortgage  in  one  character  and  has  the  legal 
estate  in  another,  for  instance,  the  mortgage  in  his  individual  character 
and  the  legal  estate  as  executor,  or  vice  versdy  he  wiM  not  be  permitted 
to  tack  (c). 

A  mortgagee  who  purchases  the  equity  of  redemption  is  bound  to  pay 
T*1AR1  ^  judgment  obtained  subsequently  to  his  mortgage  of  which  he 
^  J  *has  notice  before  the  purchase ;  but  it  seems  he  is  not  bound  to 
pay  a  judgment  of  which  he  had  no  notice,  though  it  had  been  docketed 
or  registered  {d) ;  the  doctrine  of  purchaser  for  valuable  consideratiaQ 
protects  him,  at  least  in  equity. 

The  Extinction  and  Merger  of  incumbrances  is  so  material  in  refereace 
to  the  question  as  to  priorities,  that  it  will  be  proper  here  to  advert  to 
the  general  doctrines  on  that  subject. 

If  a  mortgagor  pays  off  a  prior  charge,  the  extinguishment  of  the  charge 
will  enure  to  the  benefit  of  a  subsequent  mortgagee;  so  also  if  a  persoa 
have  a  charge,  and  that  charge  has  been  avoided  as  being  illegal,  or  oa 
any  other  ground,  either  by  the  act  of  the  mortgagor  or  by  the  act  of  a 
subsequent  mortgagee — the  principle  of  the  decisions  on  this  subject  is 
that  the  mortgage,  as  between  mortgagor  and  mortgagee,  is  a  mortgage 
of  the  morgagor's  entire  interest,  saving  only  the  rights  of  prior  incuBi- 
brancers  (e).  Generally  speaking,  a  purchaser  of  an  equity  of  redemp- 
tion, witn  notice  of  subsequent  incumbrances,  stands  in  the  same  situatioo, 
as  regards  such  subsequent  incumbrances,  as  if  he  had  himself  been  the 
mortgagor;  he  can  neither  set  up  against  such  subsequent  incumbrances 
a  prior  mortgage  of  his  own,  nor,  consequently,  a  mortgage  which  he  or 
the  mortgagor  may  have  got  in  (jT) ;  he  is  not  permitted  to  say  there  was 
a  time  when  there  was  a  charge  upon  the  estate  prior  to  the  second 
incumbrance,  and  therefore  that,  as  between  him,  the  purchaser,  and  the 
second  incumbrancer,  that  charge  shall  be  considered  as  still  subsisting; 
and  it  is  all  the  same  whether  he  have  constructive  or  actual  notice  at 
the  time  of  his  purchase  (g) :  if  he  have  no  notice,  he  may  then  take 
advantage  of  the  general  rule  in  favor  of  purchasers  without  notice;  and 
where  a  first  mortgagee  purchases  the  equity  of  redemption  with  notice, 
he  may  keep  his  charge  on  foot  as  against  subsequent  incumbranceis 
equally  as  may  a  devisee  (A).     On  the  principle  above  stated,  where  a 

(a)  Earl  Pomfirtt  r.  Lard  Windmxr^  2  Vei.  (d)  Grawdi  ▼.  Mcartham,  2  Ch.  Ga.  170» 

p.  486.  cited  by  Sir  W.  Giant,  in  Ttmbrnm,  v.  Suat^ 

(6)  Brace  v.  Duchm  of  Marlbonmghy  2  P.  3  Meriv.  224;  CfnirckiU  v.  Grave,  1  Ch.  Ck. 

W.  493,  7th  resolutioti;   Frtrt  t.  Moort,  8  p.  35;  and  see  Sogd  V.  and  P.  p.  1048  aad 

Price,  p.  475;  Parry  t.  Wright,  1  Sim.  &  St.  p.  965;  and  infira^  Sect  viii.  Nbtke, 

309 ;  et  v.  ntp.  p.  727 ;  and  see  Fren  v.  Moore,  (f)  Vice-Chancellor  Wigram,  6  Hare,  4Slj 

8  Price,  475,  as  stated  Sugd.  V.  and  P.  1018,  and  see  Frater  v.  /ones,  5  Hare,  p.  4S2  ;  d  v, 

and  the  additional  note,  No.  1.  iMp^Oi  P-  657,  n.  (/). 

(c)  Bamett  v.  Wettirn,  12  Yes.   134.    This  (/)  Toubnm  ▼.  Steere,  3  Merir.  p.  224;  Ghh 

was  a  mortgage  of  a  leasehold ;  the  two  in*  wold  v.  Mareham,  2  Ch.  Ca.  p.  170;  and  J^ 

terests  in  different  rights  were  united  in  the  catta  y,  MurgaUroyd,  1  P.  W.  393,  there  ciisi 

executor:  and  see  Satmden  v.  Dehao,  ybi  tup.;  (g)  Tou&nm  t.  Steere,  3  Merir.  224, 

as  to  perfecting  defective  securities  in  favor  (A)  Forba  v.  MoffaU,  18  Vee,  384;  Jam. 

of  mortgagees,  V.  r^pra,p.  639.  Mortgage,  by  Sweet,  455;   v.  infra,  p.  74S; 
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second  equitable  mortgagee,  who  becomes  such  without  notice  of  the 
Brst  equitable  mortgage,  afterwards  with  notice  of  the  first  incumbrance, 
ibtains  the  legal  estate  from  the  mortgagor,  he  holds  the  legal  estate 
subject  to  the  first  incumbrance  (a);  he  can  only  hold  the  legal  ^^^'JA^^ 
^estate  precisely  as  the  mortgagor  held  it  (6).  This  doctrine  is  ^  J 
»f  great  importance  as  regards  priorities  as  between  subsequent  incum* 
Inrancers. 

An  estate  was  purchased  by  one  Madocks,  subject  to  a  first  mortgage 
\o  Sir  Thos.  Mostyn,  and  a  second  mortgage  to  the  plaintiff.  Madocks 
iras  to  retain  5000/.  to  pay  off  the  incumbrances ;  in  1810,  Sir  T.  Mostyn, 
by  the  direction  of  Madocks,  conveyed  the  premises  to  one  Girdlestone  in 
lee,  and  it  was  declared  that  the  trustee  of  an  outstanding  term  should 
liold  it  to  attend  the  inheritance ;  the  3200/.  paid  to  Mostyn  was  the 
money  of  one  Wright,  and  was  paid  to  him  by  Wright's  agent ;  by  a 
ieed  of  the  same  date  Madocks  granted  a  rent-charge  to  Wright  to  be 
issuing  out  of  the  lands,  and  Girdlestone  demised  the  lands  to  Berkeley 
IS  trustee  for  500/.  to  secure  the  rent-charge.  Wright  had  constructive 
notice  of  the  plaintiff's  charge;  the  question  was  whether  Wright,  to  the 
extent  of  the  money  paid  to  Mostyn,  was  entitled  to  priority,  or  whether 
ilVright  under  the  circumstances  was  to  be  considered  as  the  first  incum* 
drancer.  It  was  held  that  he  was:  Wright,  by  accepting  the  term  from 
jiirdlestone,  admitted  that  he  held  the  fee  in  trust  for  Madocks.  Sir  T. 
Mfostyn's  security  had  not  been  kept  up,  and  the  parties  having  failed 
o  do  so  the  court  could  not  give  effect  to  their  instruments  contrary  to 
iheir  own  clear  intention  (c).  In  a  late  case,  one  Holman  made  an  equi- 
able  mortgage  to  the  defendant,  and  afterwards  entered  into  an  agree* 
nent  to  grant  a  lease  of  the  same  premises  to  the  defendant ;  the  property 
w^s  sold  subject  to  the  plaintiff's  claim  under  the  agreement,  under  an 
>rder  of  the  Court  of  Review,  and  the  defendant  became  the  purchaser ; 
t  was  held,  on  the  principles  above  stated,  that  the  plaintiff  had  a  clear 
ight  to  have  the  lease  be  contracted  for  as  against  the  defendant,  on  the 
rround  that  the  defendant,  by  becoming  the  purchaser,  had  united  his 
nterest  as  equitable  mortgagee  with  that  of  owner  of  the  equity  of 
ademption  (</). 

The  principle  of  law  is  that  a  term  merges  by  union  with  the  inherit- 
ince,  whether  the  interest  in  the  reversion  be  absolute,  or  only  for  a 
imited  period  (e) :  but  upon  this  subject  the  Court  of  Chancery  is  not 
ruided  by  the  rules  of  law :  it  will  sometimes  hold  a  charge  *to  r«74o-| 
>e  extinguished  where  it  would  subsist  at  law;  and  sometimes  ^  -■ 
)reserve  it,  where  at  law  it  would  be  merged.     The  question  where 

od   see  a  Treatise  on  this  subject  in  the  ject,  Medley  v.  Horton^  14  Sim.  p.  229,  where 

arist,  ToL  zi.  No.  558,  pt.  ii.  p.  377.  (p.  228)  the  leading  cases  are  cited  ;  Garnett 

(a)  JtVen  v.  Kfdght^  5  Hare,  272;  Pcarry  v.  Jrnulrong,2  Conn.  &  L.  p.  458;  Smith  v. 

\  Wrightj  on  appeal,  5  Russ.  p.  142  ]  S.C,  i  PhilHps^  1   Keen,  694,  699,  infra ;  and  see 

lim.  Sc  St.  369,  379 ;  stated  infra.  Brown  v.  Earl  of  Clarendon  v.  Barham,  1  Yo.  &  Coll. 

Jtead,  5  Sim.  535;  Srmth  v.  PhUhpi,  1  Keen,  C.  C.  p.  702;  and  Hood  t.  PhUUpt,  3  Beav. 

94.  p.  517. 

(6)  Men  V.  Knight,  ubi  tup.;  on  the  prin-        (d)  Smith  v.  PhUHpt,  I  Keen^  694 :  Broion 

iple  of  Saunden  t.  Dehew,  2  Yem.  271;  y.  ol(«a(f,  5  Sim.  p.  535,  appears  to  have  been 

Seekett  y.  Cordley,  1  firo.  353.  determined  on  the  terms  of  ihe  deed. 

(c)  Parry  y.  Wright,  1  Sim.  &  St.  p.  379 ;         (e)  Stephens  y.  Bridges,  6  Mad.  66. 
iffixxned,  5  Russ.  142 ;  and  see,  on  this  sub- 
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volunteers  only  are  concerned  is  npon  the  intention,  actnal  or  presamed, 
of  the  person  in  whom  the  interests  are  united  (a).  In  most  instances 
it  isy  with  reference  to  the  party  himself,  of  no  sort  of  use  to  have  a 
charge  upon  his  own  estate,  and  where  that  is  the  case,  it  will  be  held 
to  sink,  unless  something  shall  have  been  done  by  him  to  keep  it  ob 
foot  (6).  The  entry  of  a  devisee,  having  a  mortgage,  will  be  presumed 
to  be  as  devisee,  if  no  trace  appears  of  any  of  the  steps  usually  taken  by 
a  mortgagee  to  get  into  possession  (c).  A  purchaser  must  cause  the 
mortgage  to  be  assigned  to  a  trustee  for  himself,  and  declare  the  pur* 
pose,  or  he  will  not  be  able  to  take  advantage  of  it  as  against  c^r 
incumbrancers  (d). 

It  w^Il  be  remembered  that  if  tenant  for  life,  who  is  only  bound  tokeep 
down  the  interest  of  the  incumbrances,  pays  off  an  incumbrance,  prnnA 
Jiiciey  it  will  be  kept  alive  and  not  merged  for  the  benefit  of  the  inherit- 
ance (e);  where  it  is  paid  off  by  tenant  in  tail,  the  presumption  is  that 
it  is  done  in  favor  of  the  inheritance,  which  he  may  at  any  time  ac- 
quire; but  the  reason  ceases,  and  with  it  the  presumption,  where  the 
money  of  an  infant  tenant  in  tail  is  applied  in  discharge  of  an  incam- 
brance  (/).  Satisfaction  of  the  debt  due  upon  a  mortgage  will  extin- 
guish all  the  interest  of  the  mortgagee  in  the  mortgage,  and  an  assignee 
of  the  mortgagee  will  not  be  in  any  better  condition  after  such  extinguish- 
ment of  the  debt  than  the  mortgagee.  This  is  very  important  as  regards 
sureties ;  the  surety  can  only  stand  in  the  place  of  the  creditor  (g).  U 
the  debt  is  paid,  the  mortgage  is,  from  the  very  nature  of  it,  satisfied  by 
that  act ;  if  the  incumbrancer  wishes  to  keep  alive  such  securities  fer 
his  benefit,  the  payment  must  assume  the  shape  of  a  transfer;  it  must 
be  done  artificially  (A). 

r*7491  *'^  ^  mortgagee  cancels  a  mortgage,  and  it  is  found  so  in  his 
^  -'  possession  on  his  death,  it  is  as  much  a  release  as  cancelling  a 
bond ;  but  it  does  not  convey  or  revest  the  estate  in  the  mortgagor,  fat 
that  must  be  done  by  some  deed(t):  the  legal  estate  would  descend 
upon  the  heir;  but  in  such  case,  there  being  no  debt  at  law  or  in  equity, 
at  least  upon  the  mortgage,  the  court  would  hold  the  heir  to  be  a  trustee 
for  the  mortgagor:  but  as  to  the  fact  of  cancellation — ^that  is,  whether 


(a)  See  Hood  Y. PkiUqfi,  3  Beav.  p.  517;  (e^  FamOtmr  r, l>anid,  3Hare,  217; 

and  see  Earl  of  Clarendon  v.  Barkam^  1  Yo.  v.  Morgan,  1  Bra  218 ;  Cowilat  tf  S 

k  Coll.  C.  C.  698,  cases  cited  in  the  argument,  bttry  v.  Earl  of  Skrewtbury,  3  Bio.   1*20 ;  1 

p.  698,  and  in  the  judgment,  p.  702,  ti  mq.  Yes.  J.  227 ;  St.  Paul  v.  VittamU  Dvdky  od 

(6)  Forhn  v.  MojfaU,  18  Ves.  391-3;  and  Ward,  15  Yes.  173;  J^k^  t.  MMn,  1  Sis. 

•ee  Stephens  y.  Bridges,  6  Mad.  66.  298 ;  Lord  Seiaey  v.  Lord  Lake,  1  BeaT.  146; 

(c)  Forbes  t.  M^att,  18  Yes.  391.  Tyler  v.  Lake,  4  Sim.  358;  Bood  v.  Pl^^ 

(d)  See  Jarm.  Mortgage,  by  Sweet,  454,  3  Beav.  517;  and  see  Lord  Clarmuhes  T.libr> 
455;  Jarm.  on  Convey,  vol.  ix.  pp.209, 213,  ham,  1  Ya  &  Coll.  C.  C.  688. 

note  (a),  3d  odit.,  where  all  the  leading  cases  f^yy  y.  mqtra,  pp.  808,  345. 

on  the  subject  are  collected,  and  some  valua*        /  n  c      n :^       mtr^ji^       «  >»  a^  •»  am« 

ble  practical  directions  are  given,  biu  the  re-  ,  (^  See  Copur  MMUlen,!  T.AK324; 

ference  to  Sugd.Y.  and  P.  is  incorrect.   «Tbe  ^  I' ^"^  \  ^'^'  ^^^ '^    Snlgsm  t. 

difference  between  the  rule  which  obtains  ^^^' "!  ^^^  *.      *""*• 

where  a  mortgagee  acquires  the  equity  of  re-  .  (*)  See  the  judgment  of  ^lon  Pteke,  Il» 

demption  as  a  vendee,  and  where  he  acquires  **»«*o»  ▼•  Smuon,  2  Moore,  Priv.  Co.  R.  27^ 

it  by  devise,  does  not  appear  to  rest  on  very  '^^ '• 

solid  grounds,  but  must,  it  is  conceived,  bo  (t*)  Lord  Hardwidce,   Bianimm  y.  QwWi 

considered  as  settled  by  authority."    Jarman,  West.  Rep.  528. 

Mortgage,  p.  455. 
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»r  not  it  was  cancelled  by  the  mortgagee — that  is  a  proper  case  for  an 
88ue,  if  any  doubt  be  raised  {a) . 

If  the  mortgagee  to  'whom  a  mortgage  and  bond  are  given  makes  a 
nrol  gift  of  the  mortgage  to  the  mortgagor,  that  will  discharge  the 
nortgage,  notwithstanding  the  Statute  of  Frauds,  and  be  an  answer  to 
I  bill  for  a  foreclosure,  there  being  a  difference  both  in  law  and  equity 
)etween  absolute  estates  in  fee  or  for  a  term  of  years,  and  conditional 
^states  for  securing  the  payment  of  a  sum  of  money.  In  the  case  of 
ibsolute  Estates,  it  cannot  be  admitted  that  parol  evidence  of  the  gift 
)f  deeds  shall  convey  the  land  itself ;  but  where  a  mortgage  is  made  of 
m  estate  that  is  only  considered  as  a  security  for  money  due,  the  land 
s  the  accident  attending  upon  the  other;  and  when  the  debt  is  dis- 
charged, the  interest  in  the  land  follows  of  course.  If,  said  the  Lord 
Dhancellor,  an  obligee  delivers  up  a  bond  with  an  intention  to  discharge 
he  debt,  the  debt  will  certainly  be  thereby  discharged,  and  if  the  bond 
s  discharged  the  mortgage  will  be  discharged  with  it  (&). 

(a)  Ibid.  p.  528,  note.  on  the  ground  of  sucb  a  gift,  is  another  qnes- 

(6)  Lord  Talbot,  RichardM  t.  Synu,  Bam.  tion,  i^ul  91 ;  bat  it  seems  the  decision  would 

K),  93.    Whether  the  mortgagee  could  file  a  have  been  the  same,  92. 

nil  to  have  the  legal  estate  conveyed  to  him, 
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Prere  r.  Moore,  8  Pricey  475. — Effect  of  Covenant  by  Trustee  to  stand  possessed  of 

Legal  Estate,  as  regards  Priorities* 

In  October,  1786,  •  moiety  of  the  prebend  and  inremisefl  in  qaestion,  held  on 
ease,  was  assigned  to  Bird^  to  secure  to  Cooke  1000/.  and  interest ;  he  afterwards 
x)ok  renewals  of  the  leases:  it  was  admitted  that  Cooke  was  the  first  incumbrancer. 

The  defendant,  Moore,  having  become  entitled  to  a  moiety  of  the  prebend  and 
>remise8,  in  right  of  his  wife,  and  being  also  entitled  to  the  other  moiety,  charged 
fith  lOOOZ.,  due  to  Cooke  on  his  mortgage,  dated  in  1786 ;  on  the  12th  OctolSsr, 
1806  (in  the  report,  1816),  Bird,  who  was  trustee  of  a  term  of  years  in  the  pro- 
>6rty  in  *tnist  for  Moore  and  wife,  and  Moore  and  wife  assigned  the  r^^cQ-i 
noiety  of  the  prebend  and  premises,  subject  to  Cooke's  mortgage,  to  A.  ^  J 
frere,  for  securing  14602.  and  interest,  whereby  Frere  obtained  the  legal  estate  in 
k  moiety.  On  the  14th  May,  1813  (the  legal  estate  having  got  back  again  to  Bird 
m.  some  renewal),  by  deed,  to  whicn  Moore  and  wife,  Frere  and  Bird,  were  parties, 
iird  covenanted  with  Anthony  Frere  and  Moore  and  wife,  to  stand  possessed  of 
he  premijses;  first,  for  securing  1400Z.  before  due,  and  15002.  then  advanced  by 
II.  Srere ;  and  then,  as  Moore  and  wife  should  appoint:  Moore  covenanted  to  pay 
he  29002.  on  the  14th  November  then  next.  On  the  14th  February,  1817,  a  deed 
ras  executed,  under  which  Bird  was  to  stand  possessed  of  the  premises,  to  secure 
1877Z.  dne  to  the  plaintiff  Frere  (representative  of  A.  Frere),  including  the  original 
nortgage  and  moneys  due  to  himself  on  bond  and  otherwise,  not  affecting  the 
istate,  with  power  to  sell  if  the  sum  due  were  not  paid  by  14th  August  then  next. 
)n  the  30th  December,  1816,  Moore  and  his  wife  (Bird,  though  a  party,  not  having 
zecuted)  had  appointed  that  Bird  should  stand  possessed  of  the  premises,  subject 
bs  to  a  moiety  to  Cooke's  mortgage  for  lOOOZ.,  and  subject  as  to  the  entirety  to  the 
lom  of  (amount  left  in  blank],  due  to  the  representatives  of  Frere,  in  trust,  for 
lecuring  12002.  to  Hudson  ana  Fallowes.  The  plaintiff  sought  not  only  to  have 
us  security  of  Ihe  14th  May,  1813,  but  that  of  14th  February,  1817,  paid,  in  pre- 
erenoe  to  Hudson  and  Fallowes.  There  was  no  nroof  that  Frere,  in  1817,  nad 
lotice  of  the  securi^  to  Hudson  and  Fallowes.  Toe  plaintiff  insisted  that  Bird 
ras  to  be  considered  as  holding  the  lease  for  the  protection  of  all  the  estates,  ao- 
lordini^  to  their  priority  (p.  479) ;  and  the  legal  estate  being  in  him,  it  was  tha 
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Bftme  as  if  it  were  in  ^e  plaintiff,  the  first  incombranoer ;  citing  Lord  EMod'b 
jud^ent.  Ex  parte  Knott,  II  Ves.  p.  618,  which,  however,  seems  rather  to  suppoit 
the  Lord  Chief  Baron's  decision.  But  the  Lord  Chief  Baron  Richards,  held  that 
the  plaintiff  and  the  defendants  had  each  of  them  emuU  equity;  the  defendants 
were  not  bound,  in  December,  1816,  to  give  notice  to  Trere  of  their  haring  made 
the  advance ;  and  as  neither  had  actuiuly  the  leeal  estate,  their  securities  miist 
rank  according  to  their  dates.  Then,  as  to  the  effect  of  the  covenant  bj  Bird  to 
stand  seised  of  the  legal  estate,  in  trust  for  Frere,  as  Frere  had  not  got  it  in ;  notifoe 
of  that  covenant  to  the  subsequent  incumbrancers  was  not  equivalent  to  its  having 
been  got  in ;  they  had  only  notice  that  it  was  held  by  Bird,  in  trast  to  secure 
2900/. :  but  his  lordship  added,  that  if  Frere  had  been  purckascr,  it  would  have 
been  conclusive ;  and  his  lordship  held,  that  each  party  was  entitled  to  the  beneft 
of  the  legal  estate  according  to  their  priorities :  Frere  v.  Moore,  8  Price,  pp.  -^Z- 
491.  It  18  evident,  from  the  reasoning,  that  the  case  would  have  been  decided  in 
the  same  way,  had  the  last  sum  been  advanced  by  A.  Frere,  or  T.  Frere,  expressly 
on  the  security  of  the  land.  It  is  to  be  observed  that  the  defendants  took  their 
security  without  requiring  Bird  to  execute,  so  that,  on  inquiry  from  Bird,  Frere 
would  not  have  acquired  any  notice  of  the  defendant's  security :  there  se^ns  to 
have  been  some  negligence  m  this  omission.  It  is  not  easy  to  collect  the  precise 
facts  of  this  case,  but  the  above  statement  is,  I  believe,  in  substance,  o(RTeot»  so 
far  as  regards  the  present  purpose. 


[♦751]  *  ADDITIONAL  NOTE,  No.  11. 

Ingram  v.  Pelham,  Amll.,  before  Lord  Hardwicke. 

**  Scriveners  and  bankers,''  said  Lord  Hardwicke  in  Bigram  t.  'Pelham^  AmbL 
153,  **  who  lend  large  sums  of  money  on  securities,  and  then  give  derivative  se- 
curities on  declarations  of  trust,  may  as  well  be  trusted  to  their  personal  credit, 
because  it  is  in  their  power  to  defeat  all  their  equitable  creditors  by  conveying  the 
legal  estate  to  another."  In  the  case  before  lK)rd  Hardwicke,  a  person  seised  of 
an  estate  subject  to  several  equitable  incumbrances  sold  it  to  another,  and  conveyed 
the  legal  eHtatc  to  him  subject  to  certain  of  the  incumbrances  which  were  specified, 
but  without  notice  of  the  others:  it  was  held  that  the  purchaser  was  a  trustee  for 
these  specified  incumbrances,  though  subsequent  in  date  to  the  others,  so  that  the 
former  got  the  priority :  et  v.  Greau>oid  v.  Marahamj  2  Ch.  Ca.  170,  which  Lwl 
Hardwicke  followed. 


ADDITIONAL  NOTE,  No.  IH. 

Extract  from  the  Judgment  of  Lord  Hardwieke,  in  Wortley  r.  Birkhead,  v.  aup.  p.  73S. 

"  As  to  the  equity  of  this  court,  that  a  third  incumbrancer,  having  taken  his 
security  or  mortgage  without  notice  of  tlie  second  incumbrance,  and  then,  being 
puisnt/f  taking  in  me  first  incumbrance,  shall  saueeze  out  and  have  aadsfaction 
before  the  second,  that  equity  is  certainly  established  in  general ;  and  was  so  ia 
Marsh  v.  Lee  (1),  Jsy  a  very  solemn  determination  by  Lord  Hale,  who  gave  it  the 
term  of  the  creditor's  tabula  in  naufragio.  That  is  the  leading  case :  perhaps  it 
mi^ht  be  going  a  good  way,  at  first,  but  it  has  been  followed  ever  since,  and  I 
believe  was  rightly  settled ;  but  rightly  settled  only  on  this  foundation,  by  the 
particular  constitution  of  the  law  oi  this  country,  it  could  not  happen  in  any 
other  country  but  this  (2),  because  the  jurisdiction  of  law  and  equity  is  adminis- 
tered here  in  different  courts,  and  creates  different  kinds  of  rights  in  estates,  and 
therefore,  as  courts  of  equity  break  in  upon  the  common  law,  where  necessity  and 
''         .  -  ■ .- —  I .      - .,  ^ ,    .  — 

(1)  See  additional  note.  No.  4,  infra,  c.  % ;  Latoutht  v.  Dunmny^  1  Scho.  &  Lef.  p. 

(2)  The  effect  of  the  Registration  Act  in     157  ;  Bond  v.  Hopkint,  1  Soha  &  Lef.  430; 
Ireland  precludse  it  in  that  country,  6  Anne,    but  eee  TMrnm  v.  Siofmy,  1  Jones  h  Lat.  710. 
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mscience  require  it,  still  tbey  allow  superior  force  and  streugth  to  a  legal  title  to 
ytates ;  and  therefore,  where  there  is  a  legal  title  and  equity  of  one  side,  this  court 
ever  thought  fit,  that  by  reason  of  a  prior  equity  against  a  man,  who  had  a  le^l 
tie,  that  man  should  be  nurt ;  and  this,  by  reason  of  that  force,  this  court  necessarily 
ad  rightly  allows  to  the  common  law  and  to  legal  titles.  But  if  this  had  happened 
1  any  other  country,  it  could  never  haye  made  a  question ;  for  if  the  law  and  equity 
re  administered  by  the  same  jurisdiction,  the  rule.  Qui  prior  ut  tempore  poHor  est 
ire,  must  hold.  Tnis  has  gone  so  far  (and  the  original  case  was)  that  H^puigny 
icumbrancer  took  in  the  first  incumbrance  pendente  lite,  still  he  should  have  the 
&me  benefit ;  for,  in  March  y.  Lee,  there  was  a  lis  pendens,  yet  was  not  the  part^ 
Bected  with  it ;  and  so,  I  take  it,  in  general,  it  would  be,  notwithstanding  a  Its 
pendens;  because  the  principle,  upon  which  aU  these  cases  depend,  is  this,  r^t'jKoi 
hat  a  man's  having  notice  or  a  second  incumbrance  at  the  time  of  taking  ^  ^ 
1  the  first  does  not  hurt ;  it  is  the  very  occasion  that  shows  the  necessity  of  it.  It 
)  only  notice  at  the  time  of  taking  in  the  third  that  will  afiect  him ;  for  then  no 
ct,  he  can  do,  will  help  him.  Then  a  lis  pendens  is  nothing  but  notice,  and 
ctual  notice  is  certainly  as  good  as  that  by  a  lis  pendens;  one  notice  is  in  con- 
ideration  of  this  court  as  strong  as  another:  nay,  actual  notice  is  stron^r  than 
liat  implied  by  a  lis  pendens;  it  will  not  therefore  afiect  him.  That  was  March  v. 
dee,  and  the  other  cases,  which  I  agree  to ;  but  no  case  is  cited  wherein  a  puisny 
Dcumbrancer,  a  party  in  a  cause,  and  a  decree  made  in  that  cause  for  satisfaction 
f  incumbrancers,  according  to  their  respective  priorities,  has  taken  in  a  prior  to 
ack  to  his  puisny  incumbrance ;  that  he  shall  be  allowed  to  make  use  of  that  in 
^n^  other  shape  than  that  original  incumbrance  would  be.  I  am  of  the  same 
^pmion,  as  Lord  Cowper  was  in  the  Earl  of  Bristol  v.  Hungerford  in  general,  and 
lo  think  it  would  be  most  mischievous  and  pernicious,  if  the  court  should  allow 
hat  doctrine  of  tacking  to  be  carried  to  that  extent." —  WorUey  v.  Birkhead,  2  Yes. 
»73,  et  seq, ;  and  see  the  remainder  of  the  judgment 


ADDITIONAL  NOTE,  No.  IV. 
March  v,  Lee,  2  Ventr,^  Of  Purchasing  in  Securities. —Supra,  pp.  737, 741. 

If  a  man  mortgages  lands  to  A.  and  afterwards  makes  a  subsequent  mortgage 
0  B.,  without  notice  at  the  time  of  making  the  mortgage,  and  B.  purchases  in  a 
)recedent  mortgage  which  stands  out  at  law,  though  nothing  on  it  be  due  in  equity, 
>r  a  statute,  whereon  money  is  due  which  he  extends,  he  shall  hold  the  land  till  he 
8  satisfied  what  is  due  on  both  securities,  thoueh  he  had  notice  of  A.'s  mortgage, 
wfore  his  second  purchase  of  the  prior  security ;  because,  having  at  first  innocently 
ent  his  money,  he  may  do  what  he  can  to  secure  that  money  from  being  lost ;  and 
rhen  he  hath  purchased  on  the  prior  incumbrance,  he  hath  a  title  at  law,  and, 
)eing  equally  on  a  valuable  consideration  with  the  mean  incumbrancer,  it  is  but 
ust  that  equity  should  leave  it  in  the  same  manner  that  it  stood  at  law ;  for  there 
8  no  room  for  equity  to  interpose,  to  take  away  the  security  the  law  had  given, 
rhere  the  person  that  has  the  security  comes  into  the  title  without  any  corruption 
it  all ;  and  it  were  partiality  and  not  equity  to  interpose,  where  the  security  gives 
he  fair  lender  a  good  and  legal  title ;  and  it  is  aU  as  one,  whether  such  third 
ender  or  purchaser  takes  in  a  mortage,  that  is  an  interest  vested,  or  a  statute 
hat  is  only  a  charge,  for  both  are  real  liens,  and  sufficient  to  overthrow  the  title  of 
he  mesne  incumbrancer,  or  whether  money  be  due  on  the  first  incumbrance  or  not, 
rince  that  does  not  alter  the  legal  title.  March  v.  Lee,  2  Vent.  337,  338;  1  Ch.  Ca, 
l62,163;lEq.  Ab.  322,  pi.  1. 
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*Sect.  Vni. — Of  JVoticBy  Express  and  Constructive — and  of  Fraud  and 

Jfegligence^  as  affecting  Priorities. 

Express  Notice, 

Constructive  Notice, 

Effect,  as  regards  the  Prineipalf  of  the  Notice  fohich  a  Solicitor  or  Agent  may  have. 

Fuller  V,  Benett,  2  Hare. 
Notice  by  Operation  of  the  Registry  Acts. 
Distinction  as  to  giving  Notice  in  the  case  of  taking  an  Egnitable  hitumbranee  m 

Real  Estate^  and  obtaining  an  Assignment  of  a  Chose  in  Action  €u  affecting 

Priorities. 
Stippression  ofFactSy  and  Omission  to  do  Acts,  as  affecting  Prioriiies, 
Mortgagee  not  taking  or  keeping  the  TiUe  Deeds. 

The  equity  of  a  subsequent  mortgagee  buying  in  a  prior  security  to 
tack  such  subsequent  mortgage,  is  founded,  as  has  been  obserred  in  the 
last  section,  not  merely  on  bis  being  a  purchaser  for  valuable  considera- 
tion, but  on  his  being  such  without  notice  of  the  mesne  incumbrances  at 
the  time  of  his  purchase :  if  such  mortgagee  can  be  affected  either  ^vrith 
actual  or  with  constructive  notice,  before  payment  of  the  purchase  money, 
though  the  conveyance  may  have  been  executed,  or  before  the  executioD 
of  the  conveyance,  though  the  purchase  money  may  have  been  paid  (a), 
his  claim  will  not  prevail  (6) :  for  this,  and  other  reasons  connected  urilh 
this  subject,  it  becomes  necessary  here  to  introduce  the  general  doctrines 
of  the  court  in  regard  to  Notice. 

Actual  notice  hardly  requires  explanation  (c) ;  but  it  is  proper  to  observe, 
that,  to  constitute  a  binding  notice,  where,  at  least,  it  depends  on  oral 
communication  only,  it  must  be  given  by  a  person  interested  in  the 
property,  and  in  the  course  of  the  treaty;  vague  rumors  from  persons  not 
interested  in  the  treaty  will  not  affect  the  purchaser,  nor  will  he  be  bound 
by  notice  in  a  previous.transaction  which  he  may  have  forgotten  (i/):  the 
same  principle  applies  to  any  notice  which  his  solicitor  or  agent  may 
have  had  (e). 

r*7541  ^Constructive  notice  {/)  assumes  that  no  proof  is  given  thattbe 
^  ^  party  had  actual  notice  of  the  fact  itself;  but  that  he  is  affected 
with  notice  of  the  fact  by  construction  of  law  :  the  court  does  not  proceed 
upon  the  principle,  that  the  facts  proved  must  be  taken  as  showing  that 
the  party  actually  had  notice ;  there  may  be  conclusive  evidence  that  he 
had  not;  yet  if  his  want  of  knowledge  arises  from  negligence,  he  will  be 
equally  affected  as  if  he  had  actually  had  notice  (g).     It  is  scarcely  pos- 

(a)  Jones  v.  Stanley,  2  £q.  Abr.  685,  §  9;  (d)  See  Sugd.  Y.  and  P.  1040. 

Story  V.  Lord  Windtor,  2  Atk.  630 ;  Harding*  (c)  See  the  rule  and  the  cases,  ibid.  1043. 

ham  V.  NichoUi,  3  Atk.  304  j   Wigg  v.  Wigg,  (/)  See  Sugd.  V.  and  P.  p.  1041,  dit^ 

1  Atk.  384 ;  TourviUe  v.  Naish,  3  P.  W.  307;  (g)  The  judgment   in    Jonts  r.  Smitk,  I 


Sugd.  V.  and  P.  1036,  §  17.  Phill.  253,  supra,  656,  infra,  768,  ipay  appeu 

(6)  2  Fonbl.  303,  and  149,  where  Mr.  Fon-    to  bear  against  this  propositjon.     Lord  Lynd- 


blanque  refers  to  a  case  in  the  Exchequer  (12  hurst  was  satisfied  with  the  iact  being  i 

May,  1801)   apparently  opposed  to  Wigg  v.  blished  that  the  mortgagee  acting  bom&  fik 

Wigg;  et  V.  Saunders  v.  Dehew,  supra.  had  not  actual  notice  of  the  contents  of  ite 

(c)  See  Sugd.  Vend,  and  Pur.  p.  1040,  as  deed  of  which  she  had  notice,  being  indnoed, 

to  some  points  connected  with  actual  notice ;  by  the  interested  representations  of  the  pe^ 

indeed,  the  whole  subject  is  very  fully  treated  son  with  whom  she  was  dealing,  to  believe 

of  in  that  very  valuable  work.  that  the  settlement  made  on  the  marriage  of 
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ible  to  declare  d  priori  what  shall  be  deemed  constructive  notice;  from 
ts  very  nature  it  depends  upon  a  consideration  of  the  facts  and  circum- 
tances  of  each  particular  case ;  and  that  which  would  not  affect  a  man 
tanding  in  one  situation  may  abundantly  affect  a  man  standing  in 
mother  (a) ;  but  some  general  rules  have  been  established  which  it  will 
)e  my  endeavor  to  present  to  the  reader,  referring  him  for  more  ample 
oibrmation  to  Sir  Edward  Sugden's  work,  in  which  he  will  find  a  full 
tatement  of  the  cases,  and  such  comments  as  will  enable  him  to  put  a 
list  value  on  the  authorities  usually  referred  to  on  this  subject,  which 
0  some  extent  are  conflicting,  and  some  of  which  are  of  doubtful  au- 
hority  (6). 

The  first  branch  of  the  subject  which  is  now  to  be  considered  com- 
prises those  cases  in  which  the  party  is  fixed  with  having  himself  had 
lotice  of  a  particular  fact,  from  the  facts  of  which  he  is  proved  to  have 
lad  knowledge,  or  the  circumstances  in  which  he  was  placed  :  another 
)ranch  is  where  a  person  is  considered  as  bound  by  the  knowledge  which 
lis  attorney  or  agent  may  have  acquired  ;  this  will  be  separately  con- 
idered  in  a  future  page. 

As  regards  that  branch  of  the  subject  which  is  now  under  considera- 
ion,  *it  has  been  stated  that  constructive  notice  is  in  its  nature  r«755-| 
u)  more  than  evidence  of  notice,  the  presumption  of  which  is  so  '-  -^ 
dolent  that  the  court  will  not  allow  of  its  being  controverted  (c). 

There  may  be  such  a  degree  of  Negligence,  in  not  obtaining  the 
mowledge  of  facts  which  would  convey  actual  notice,  as  will  have  all 
he  consequences  of  notice  actually  obtained.  A  difficulty  may  some« 
imes  arise  in  drawing  the  line  between  the  degree  of  Negligence  which 
(hall  be  sufficient  to  charge  a  purchaser,  and  the  mere  want  of  Caution 
ffhich  in  the  absence  of  fraud  will  excuse  him  {d);  but,  as  the  Vice- 
I%aRce11or  Wigram  lately  observed  (e),  the  distinction  is  founded  on 
mnciple,  and  the  difficulty  is  one  which  (upon  the  very  question  of  gross 
legligence]  courts  of  justice  are  daily  in  the  habit  of  grappling  with ; 
md  the  difficulty  in  principle  is  not  distinguishable  from  that  which 
occurs  in  every  other  case  in  which  antagonist  principles  come  into  im- 
nediate  conffict  with  each  other. 

Negligence,  in  the  legal  sense  of  the  terra,  supposes  a  disregard  of 

be  intended  mortgagor  (which  would  not  prove  of  Jona  y.  Smith,  V.  and  P.  p.  1054, 

teauarily  embrace  the  proper^  intended  to  note. 

le  mortgaged)fdidnot  include  the  mortgaged  (a)  See  Jonet  v.  SmitK  1  Hare,  55. 

^remises.    This  doctrine  might  exclude  the  (b)    The    Yice-Qiancellor   Wigram   has 

onsideration  of  negligence  in  the  mortgagee  lately  examined  into  this   subject  with  his 

n  not  inquiring  into  the  contents  of  a  deed  of  usual  ability,  research,  and  care ;  his  decisions 

vhich  he  has  notice.     Lord  Lyndhurst,  how-  are  all  referred  to  in  the  last  edition  of  Sir  E. 

)ver,  in  that  case,  considered  that  the  omitting  Sugden^s  Treatise ;  and  some  of  them  are  re- 

0  require  an  inspection  of  the  deed,  looking  ferred  to  in  the  following  pages.     Mr.  Lewis 

0  the  excuses  made,  was  only  omitting  to  do  promises   a   Treatise  on  the   same  subject, 

vhat  a  prudent,  wary,  and  cautious  person  which,  judging  from  bis  work  on  Perpetuities, 

vonld  have  done :  and  see  Hodgson  ▼.  Dearty  will  be  a  valuable  acquisition. 

\  Sim.  &  St.  p.  225,  and  infra.  Sect.  x.    I  (r)  Plumb  v.  FluUt,  2  Anst  p.  432,  Eyre, 

lad  hoped  that  the  judgment  of  Lord  Gotten-  C.  B.;  Kennedy  v.  Green,  3  My.  &  K.  719; 

lam,  in  Penny  v.  WatU,  heard  3d  April,  1849,  Jonei  v.  Smithy  1  Phill.  251. 

)n  appeal  from  the  Vice  Chancellor  Knight  (d)  Sugd.  Y.  and  P.  1054,  §  56 ;  Jona  T. 

Bruce's  decision,  10th  August,  1848,  supra,  p.  Smith,  1  Phill.  256-7. 

S58,  would  have  settled  this  point.    Sir  E.  (e)   Wett  v.  lUid,  2  Hare,  259. 

Sugden,  it  may  be  observed,  appears  to  ap- 
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some  fact  known  to  a  purchaser,  vrhich  at  least  indicated  the  existence 
of  that  fact,  notice  of  which  the  court  imputes  to  the  purchaser  (a): 
extreme  caution  may  lead  a  person  to  inquire  after  a  mere  possibility, 
the  existence  of  which  he  had  no  ground  to  surmise ;  but  the  omissioii 
to  exercise  such  caution  is  not  negligence  in  the  legal  sense  of  the  term 
or  indeed  in  any  sense  (6). 

There  may  be  a  degree  of  negligence  so  gross  that  a  court  of  equity 
will  treat  it  as  evidence  of  fraud — impute  a  fraudulent  motive  to  it — 
and  visit  it  with  the  consequences  of  fraud,  although  morally  speaking 
the  party  charged  may  be  perfectly  innocent  (c);  but  gross  negligence 
is  not  in  all  cases  to  be  treated  as  fraud,  they  are  not  to  be  treated  as  the 
same  thing  (d). 

The  Vice-Chancellor  Wigram,  in  one  of  the  cases  before  referred  to, 
said,  in  reference  to  the  subject  now  under  consideration,  '^I  believe  I 
may  with  sufficient  accuracy  for  my  present  purpose,  and  without  danger, 
assert,  that  the  cases  in  which  constructive  notice  has  been  establi^ed 
r*7^1  ^^^'^^  themselves  into  two  classes :  First,  cases  in  which  *the 
'-  ^  party  charged  has  had  actual  notice  that  the  property  in  dispute 
was  in  fact  charged  incumbered  or  in  some  way  affected,  and  the  court 
has  therefore  bound  him  with  constructive  notice  of  facts  and  instru- 
ments, to  a  knowledge  of  which  he  would  have  been  led  by  an  inquiry 
into  the  charge,  incumbrance,  or  other  circumstance  affecting  the  propeitj 
of  which  he  had  actual  notice ;  and,  secondly,  cases  in  which  the  coart 
has  been  satisfied,  from  the  evidence  before  it,  that  the  party  charged 
had  designedly  abstained  from  inquiry  for  the  very  purpose  of  avoiding 
notice"  (e).     The  proposition  of  law,  added  his  honor,  upon  which  the 

(a)   Wt$t  V.  /?fuf,  2  Hare,  259.  under  wbat  circumstances  the  obligatkn  lo 

(6)   Wat  Y.  Reid,  ubi  tup.;  and  see  Jonet  inquire  into  the  fact,  with  the  knowled|»d' 

▼.  Smilk,  before  Lord  Lyndhurst,  tup.  p  754,  which  it  is  soujsht  to  fix  the  purcliasier,  does 

'^^^  (s)'  ^^  arise,  viz.:  Miia  v.  Langley,  1    Ruas.  k 

(c)  /ofMi  T.  SmUK  I  Hare,  71 ;  Goodman  M.  39;  Hamlmry  v.  LUckfieUi,  2  My.  &  JL 
T.  Harvey,  4  Ad.  &  El.  870;  Uther  v.  Rich,  633;  Hitu  v.  Dodd,  2  Atk.  p.  275 ;  diet,  of 
10  Ad.  &  EI.  791;  Wettv.  Reid,  2  Hare,  258;  Lord  Hardwicke,  Jttomey  General  v.  B«^ 
Ken9udy  v.  Green,  3  My.  &  K.  715;  Moore  ▼.  houte,  17  Yes.  293;  the  diet,  of  Sir  £.  St^ 
Bennett,  2  Ch.  Ca.  246;  Bovey  ▼.  SmUh,  1  V.  and  P.  vol.  iii.  p.  473,  §  55,  lOth  edit, 
Vern.  149;  Ferrars  v.  Cherry,  2  Vern.  384.  p.  1055,  §  61,  11th  edit.:  that  notioe  of  tt- 

(d)  V.  nqtra,  vol.  i.  p.  425 ;  Wett  v.  ReH  nancy  is  not  constntctive  notice  of  the  Ie«scv  i 
2  Hare,  258.  title,   Oxwitk  v.  Piummer,  2   Vern.   p.  63i5; 

(0  Jonet  V.  Smith,  1  Hare,  55.  The  Vice-  Plumb  v.  Fluiit,  2  Anst.  4')2  ;  Evans  t.  Bid 
Chancellor  proceeds  to  examine  the  cases  of  nelL,  6  Yes.  173  (hereaAer  particularlj  a^* 
Ferrart  v.  Cherry,  2  Vern.  384 ;  Jackton  v.  verted  to) ;  Cothay  v.  Sydenham,  2  Bro.  301 
Rotce,  8  Sim.  &  S.  472 ;  Kennedy  v.  Green,  3  (and  see  1  Phill.  256} ;  Kenny  v.  Broteme.  3 
My.  &  K.  699;  Taybr  r.  Baker,  5  Price,  306 ;  Ridgw.  P.  C.  512  ;  Sir  E.  Sugtl.  V.  and  P.  m. 
Coppin  V.  Fernyhough,  2  Bro.  291 ;  Daviet  v.  p,  476,  lOih  ediu,  p.  1058,  §  71,  1  lih  edit 
Thonuit,  2  Yo.  &  Coll.  234 ;  Eyre  v.  Dohhin,  (many  of  which  are  cited  hereafter) ;  show- 
2  Bnll  &  B.  290;  Malpat  v.  jJckland,  3  Kuss.  ing  that  those  cases  established  the  principle 
p.  273;  Bitco  v.  Earl  of  Banbury,  1  Ch.  Ca.  laid  down  by  him,  as  stated  in  the  text 
291;  JUen  v.  jinthony,  1  Meriv.  282;  Da-  Whitbread  y.  Jordan,  1  Yo.  Sc  ColL  303— aa 
nielt  V.  Dat^taon,  17  Yes.  p.  433  (a  case  that  important  case,  where  a  purchaser  of  a  copy- 
has  always  been  considered  to  have  gone  a  hold  public  house  was  held  to  have  oonstnict- 
great  way;  and  which  ought  not  to  be  carried  ive  notice  of  a  deposit  of  the  court  rolls  with 
farther,  Sugd.  Y.  and  P.  1053,  §  51);  Taylor  the  brewer — is  separately  examined,  pp.  64-5. 
T.  Stibbert,  2  Yes.  J.  437 ;  jAnon.  2  Freem.  1 37 ;  Sir  E.  Sugden,  it  is  to  be  observed,  considered 
Hiem  v.  Mill,  13  Yes.  p.  114:  in  which  the  thatcascasinvolvinganextensionof  the  rule, 
purchaser  was  held  bound  by  oonstnictive  no*  which  we  should  be  cautious  how  we  act 
lice.  The  Yice- Chancellor  then  proceetls  to  npon  in  practice;  Y.  and  P.  1054,  §  56.  The 
examine  the  authorities  and  dicta  esuiblishing  Yice  Chancellor  decided,  in  the  case  itseii; 
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3rmer  class  of  cases  proceeds,  is  not  that  the  party  charged  had  notice 
f  a  fact  or  instrument,  which,  in  truth,  related  to  the  subject  in  dispute 
without  his  knowing  that  such  was  the  case,  but  that  he  had  actual 
lOtice  that  it  did  so  relate.  The  proposition  of  law,  upon  which  the 
econd  class  of  cases  proceeds,  is  not  that  the  party  charged  had  incau- 
lously  neglected  to  make  inquiries,  but  that  he  had  designedly  abstained 
rom  such  inquiries,  for  the  purpose  of  avoiding  knowledge, — a  purpose 
irhich,  if  proved,  would  clearly  show  that  he  had  a  suspicion  of  the 
ruth,  and  a  fraudulent  determination  *not  to  learn  it.  If,  in  r«7^^i 
hort,  there  is  not  actual  notice  that  the  property  is  in  some  way  '-  ■* 
ifiected,  and  no  fraudulent  turning  away  from  a  knowledge  of  facts 
vhich  the  res  gesta  would  suggest  to  a  prudent  mind  ;  if  mere  want  of 
taution,  as  distinguished  from  fraudulent  and  wilful  blindness,  is  all  that 
;an  be  imputed  to  the  purchaser, — there  the  doctrine  of  constructive 
lotice  will  not  apply ;  there  the  purchaser  will,  in  equity,  be  considered, 
IS  in  fact  he  is,  a  bondjide  purchaser,  without  notice  :  ^^This  is  clearly," 
laid  the  Vice-Chancellor  Wigram,  "Sir  Edward  Sugden's  opinion  (a); 
md  with  that  sanction,  I  have  no  hesitation  in  saying  it  is  mine  also." 

It  is  a  well-established  principle  that  whatever  is  notice  enough  to  ex- 
ute  attention,  and  put  the  party  on  his  guard,  and  call  for  inquiry,  is  also 
lotice  of  everything  to  which  it  is  afterwards  found  that  such  inquiry 
night  have  led,  although  all  was  unknown  for  want  of  the  investigation  (6) ; 
bat  is,  where  a  person  has  sufficient  information  to  lead  him  to  a  fact  he 
ihall  be  deemed  conuzant  of  it  (c). 

A  purchaser — and,  as  before  observed,  a  mortgagee  is  a  purchaser  pro 
anto — who  has  actual  notice  of  one  instrument  afiecting  the  estate,  has 
constructive  notice  of  all  other  instruments  to  which  an  examination  of 
he  first  could  have  led  him,  and  if  he  do  not  examine  into  them  his 
conduct  amounts  to  that  degree  of  negligence  which  will  charge  him  with 
dl  the  consequences  of  notice  (d).  In  all  cases  where  a  person  cannot 
nake  out  a  title,  but  by  a  deed  which  leads  to  another  fact,  whether  by 
iescription  of  the  parties,  recital,  or  otherwise,  he  will  be  deemed  cogni- 
sant of  it ;  for  it  was  crassa  negligentia  that  he  sought  not  after  it ;  and 
or  the  same  reason  if  a  purchaser  has  notice  of  a  deed,  be  is  presumed 

hat  where  a   party,  before  advancing  his  (6)  Lord  Brougham,  Kennedy  v.  Green,  3 

Doney  on  a  mortgage,  inquired  of  the  mort-  My.  &  K.  719,  721,  722;  the  case  itself  was 

ragor  and  his  wife  whether  any  settlement  one  of  wilful  blindness,  as  that  expression  is 

tad  been  made  upon  their  marriage,  and  used  in  the  cases,  1  Hare,  57 ;  Smith  v.  Low, 

vas  informed  that  a  settlement  had  been  1  Atk.  490;  Mertmt  v.  JoU^e,  Ambl.  313; 

nade  of  the  wife's  fortune  only,  and  that  it  Howorth  v.  Deem,  1  Eden,  351. 

lid  not  include  the  husband^s  estate,  which  (c)  Sugd.  V.  and  P.  1052 ;  and  see  Tayhr 

md  been  proposed  as  the  security ;  the  mort-  v.  Baker,  5  Price,  310 ;  bat  see  Jonu  y.  Smith, 

ragee  was  not  affected  with  constructive  no-  supra,  p.  754 ;  and  p.  65S,  and  it^.  p.  759,  n. 

ice  of  the  contents  of  the  settlement,  or  of  the  (d)  Coppin  v.  Femyhcugh,  2  Bro.  p.  291 ; 

act  that  the  settlement  comprised  the  hus-  Dames  v.  Thomas,  2  Yo.  &  Coll.  p.  234 ;  Mai* 

»nd*s  estate :  that  decision  was  confirmed  pas  v.  JleJcland,  3  Russ.  p.  273 ;  Bisco  y.  Ban- 

yy  Lord  Lyndhurst,  1   Phill.  244;  and  see  Imry,  1  Ch.  Ca.  287;  Bovey  y.  Smith,  1  Vem. 

iVest  V.  Reid,  2    Hare,  p.  257,  where  the  p.  144;  Duneh  v.  Kent,  1  Vem.  p.  319;  Dra- 

^iceX^hancellor  Wigram  adverts  to  the  mis-  pers*  Company  v.  Yardley,  2  Vem.  662 ;  Mer- 

ipprehensions  which  had  been  entertained  tins  v.  JiiHffe,  Ambl.  313;  Howorth  v.  Deem, 

19  to  the  expressions  he   had  used  in  his  1  Eden,  p.  351;  Taylor  v.  Stibbert,  2  Ves.  J. 

udgmerw  in  Jones  y,SmUh.  437;   Hitm  ▼.  Mitt,  13  Ves.  114;   Hatt  v. 

(o)  Citing  Vend,  and  Pur.  vol.  iii.  pp.  471,  Sknith,  14  Ves.  426. 
172,  10th  edit. 
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to  have  notice  of  the  whole  contents  of  it  (a).  Where  a  party  is  told  of 
a  deed,  which  from  its  nature  must  affect  the  property,  or  is  told  at  the 
time  that  it  does  affect  the  property,  he  is  considered  to  have  notice  of  the 
r*75R1  ^^'^^^'^^^  ^^  ^^^^  deed,  *and  of  all  other  deeds  to  which  it  refers(i): 
I-  -I  but  where  a  party  has  notice  of  a  deed  which  does  not  necessa- 
rily— which  may  or  may  not  affect  the  property,  and  the  party  acts  fairly 
in  the  transaction,  and  believes  the  representation  to  be  true,  there  is  no 
decision  that  goes  the  length  of  saying  that,  if  he  is  misled,  he  is  fixed 
with  notice  of  the  contents  of  the  instruments  (c).  It  has  been  held  that 
it  is  not  sufficient  that  a  prudent,  cautious  person  would  have  inquired 
further:  the  want  of  that  prudence,  caution,  and  wariness  is  not  sufficient 
according  to  the  decisions  (d),  and  the  principles  which  have  hitherto  been 
acted  upon,  to  affect  the  party  with  notice  (e).  Notice  of  a  lease  is  notice 
of  the  covenants  contained  in  the  lease ;  and  a  person  who  takes  an 
under-lease  is  bound  to  inform  himself  of  the  covenants  contained  in  the 
original  lease  (/*).  Where  the  notice  is  not  of  a  deed,  but  only  of  an  in- 
tention to  execute  a  deed,  that  is  not  sufficient  to  fix  the  party  with  notice 
of  the  contents  of  the  deed  as  executed :  *^  There  is  no  case  or  reason- 
ing," said  Lord  Thurlow,  ^  which  goes  so  far  as  to  say  that  a  purchaser 
shall  be  affected  by  notice  of  a  deed  in  contemplation"  (^). 

There  is  a  difference  between  notice  of  a  will,  which  imports  tlie  dis- 
position of  the  whole  of  a  man's  property,  and  of  a  settlement ;  for  there 
IS  no  legal  or  equitable  presumption  that  a  man  makes  a  settlement  of 
the  whole  of  his  landed  estate  at  his  marriage:  if  the  testator  has  been 
long  dead,  and  the  heir  had  been  long  in  possession,  and  the  other  cir- 
cumstances of  the  case  are  such  as  to  leave  the  purchaser  in  credit  for 
perfect  good  faith,  a  court  of  equity  would  not  interfere  against  the  legal 
title,  only  because  the  purchaser  had  notice  even  of  a  will,  respecting 
which  he  was  misled  (A). 

The  circumstances  attending  a  transaction  may  be  so  unusual  as  that 
they  ought  to  have  raised  a  suspicion  leading  to  inquiry;  and  if,  in  sueh 
case,  no  inquiry  is  made,  the  party  will  be  charged,  on  the  ground  of 
gross  negligence,  with  notice  of  the  facts  to  which  inquiry  would  have 
led{t). 

So,  if  a  purchaser  has  actual  notice  of  a  fact,  by  which  the  propeitj 
r*7591  *^^7  ^^  affected,  as  that  another  person  than  the  person  with  whom 
'-  •'  he  is  treating  is  in  possession,  which,  it  has  been  said,  for  this 
purpose,  is  primd  facie  evidence  of  a  seisin  in  fee,  he  is  bound  to  ascer- 
tain the  truth  (ft).    If  a  tenant  is  in  possession  under  a  lease,  with  an 


(a)  Sugd.  v.  and  P.  1056,  §  63,  where  the  (/)  Mali  v.  Smithy  14  Yes.  426;  Waker  ▼. 

principal  cases  are   cited;    Wat  y.  J2eu/,  2  Maunde^  1  Jac.  &  W.  181;  OwMrv.  CoOimgi, 

Hare,  261 ;  Jadaon  v.  Bom,  2  Sim.  &  S.  pp.  3  My.  &  K.  283 ;  Pcfe  v.  Garland,  4Yo.k 

472-5,  affirmed,  4  Russ.  p.  514  ;  but  see  Jonts  Coll.  394 ;  and  see  1  Hare,  G2,  Jomtt  v.  &itfL 

▼.  SmUhj  n^ra'tt  inf.;  Netwom  v.  Clarkton,  2  (f)  Cotkay  v.  Sydenham,  2  Ero.  391,  393. 

Hare,  173;  Daviet  v.  Thomas,  2  Yo.  &  Coll.  (h)    Vice-chancellor    Wigram,    Jama  ▼. 

234 ;  and  see  Sugd.  V.  and  P.  879,  §§  15, 16.  Smith,  1  Hare,  60. 

(6)   Lord   Lyndhurst,  Jonet   v.  Smith,   1  (i)  Lord  Brougham,  Kennedy  r.  Greei^  3 

PhUl.  253,  254 ;  v.  nqtra,  p.  754.  My.  &  K.  719;  Sugd.  V.  and  P.  1U52. 

(c)   Lord   Lyndhurst,   Jfma  r.   Smith,   1  (k)  jSUen  y.  Anthony,  1  Meriv.  282;  D^ 

Phill.  254 ;  Wett  v.  Reid,  2  Hare,  p.  261.  melt  v.  Damaon,  1 7  Ves.  433,  which,  howeTer, 

(</)  V.  int.  aha,  referring  to  Phunb  v.  Flmtt,  has  been  considered  as  an  extreme  case,  S 

3  Anst.  440 ;  tupra  and  infra.  Russ.  &  M.  629 ;  1  Hare,  p.  62  ;  ef  t.  jnra, 

(0  Jonet  T.  Smkh  on  appeal,  1  PhiU.  257.  p.  756,  note  (Oi  Taylor  r.  Stibbert,  2  Ves.  J- 
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igreement  in  his  pocket  to  become  the  purchaser,  the  circumstances,  said 
^rd  Eldon,  altogether  give  him  an  equity,  repelling  the  claim  of  a  sub- 
sequent purchaser,  who  made  no  inquiry  as  to  the  nature  of  his  posses- 
ion (a)  ;  but  whether  possession  of  a  tenant  under  a  lease  is  notice  of 
in  agreement  which  he  has  entered  into  to  purchase  a  reversionary  in- 
erest,  to  which  his  possession  cannot  be  referred,  is  a  matter  of  doubt  (6). 
fy  at  the  time  of  the  purchase,  the  tenant  in  possession  is  not  the  original 
essee,  but  merely  holds  under  a  derivative  lease,  and  has  no  knowledge 
>f  the  covenants  contained  in  the  original  lease,  it  has  never  been  con- 
idered  that  it  was  want  of  due  diligence  in  the  purchaser,  which  is  to 
ix  him  with  constructive  notice,  if  he  do  not  pursue  his  inquiries  through 
ivery  derivative  lease,  which  could  alone  convey  to  him  information  of 
he  covenants  (c).  A  purchaser  bond  fide  without  notice  will  not  be 
iffected  by  the  mere  circumstance  of  the  vendor  having  been  out  of  pos- 
lession  for  many  years  ((f). 

Notice  of  a  tenancy  will  not,  it  seems,  affect  a  purchaser  with  con- 
structive notice  of  the  lessor's  title  (e). 

Lord  Hardwicke  took  a  distinction  between  notice  and  suspicion  of 
lotice  (/),  which  distinction  is  borne  out  by  subsequent  cases  (g). 

A  purchaser  is  not  bound  to  take  notice  of  an  equity  arising  out  of 
'the  mere  construction  of  words  that  are  uncertain  (A) ;  but,  i^r«7CQ-) 
nrcumstances  which  would  defeat  a  lease,  as  a  breach  of  trust,  ^  ^ 
ippear  clearly  upon  the  lease  itself,  a  purchaser  of  such  a  lease  cannot 
iold  it  (t). 

The  omission  of  a  puisne  incumbrancer  to  make  inquiry  where  such 
nquiry  maybe  deemed  necessary,  cannot  be  material  where  inquiry  into 
iie  circumstances  of  the  case  could  not  have  led  to  a  knowledge  of  the 
>rior  incumbrance  (A:). 

A  person  may  be  fixed  with  notice  by  reason  of  his  Attorney  or  Agent 
laving  notice. 

t37:  as  to  notice  that  the  legal  estate  is  in  a  (a)  Lord  Eldon,  DanieU  ▼.  Dax^aon^   16 

bird  person,  see  Anon,  2  Freem.  137,  pi.  1 71 ;  Ves.  254,  y.  wpra^  n.  (k) ;  Taifhr  y.  Stibberi^ 

ind  that  the  title-deeds  are  in  the  possession  2  Ves.  J.  p.  437,  Lord  Rosslyn. 

»f  another,  see  Hkm  y.  Mill,  13  Ves.  1 14,  inf.;  (6)  Penny  y.  WatUf  tupra^  p.  658,  this  case 

,  Hare,  60,  61.    But  a  purchaser  of  an  estate  is  not  reported  on  the  hearing  before  the  Vice- 

lescribed  as  late  the  residence  of  another  Chancellor. 

>er8on,doefl  not  put  the  purchaser  to  inquire  (c)  Sir  J.  Leach,  Hanhury  y.  IMAfielA,  2 

IB  to  the  circumstances  of  his  possession,  Jlft2a  My.  &  E.  632;  Sugd.  V.  &  P.  1053,  §  52: 

r.  LangUy^  1  Russ.  &  M.  p.  39;  affirmed,  2  Sir  J.  Wigram,  1  Hare,  62,  draws  some  larger 

glass.  &  M.  626  (1  Hare,  p.  62).    This  is  a  conclusions  from  Hanbury  y.  LUchfieUL 

itroDg  case ;  for  the  plaintiff,  at  the  time  of  (d)  OxwUh  y.  Pbmimer,  Bacon's  Abr.   tit. 

LADgley^s  purchase,  was  in  possession  of  part  Mortgage,  £.  §  3,  yol.  y.  p.  43 ;  Sugd.  V.  and 

>f  the  premises  comprised  in  the  College  lease,  P.  1055,  §  6t  (1  Hare,  63). 

ind  if  the  purchaser  had  looked  at  the  College  (e)  Jttomey-Cfeneral  y.  Backhoute,  17  Yes. 

ease,  under  which  he  purchased,  he  would  293  (1  Hare  63);  Sugd.  V.  and  P.  p.  1055, 

lave   seen,  by  the  parcels,  that  that  part  §  59,  §  61. 

WBB  comprised  in  the  College  lease :  Sir  J.  (/)  Hme  v.  Dobb^  2  Atk.  275. 

Leech  was  induced  to  hold  that  Langley  was  (g)  See  1  Hare,  63-4. 

ipiorant  of  the  fact  that  the  plaintiff  occupied  (A)  CordweU  y.  MaderiUj  2  Eden,  347. 

my  part  of  the  land  comprised  in  the  College  (t)  Mtomey-Gtiural  y.  Pargeter,  6   Beay. 

ease,  by  reason  that  the  exchanged  land  made  p.  156. 

ip  the  qtMntUy  described  in  the  College  lease.  (it)  Vice-Chancellor  Wigram,  Meux  y.  Betty 

h,s  to  notice  from  possession,  see  AUen  -y.  jin-  1  Hare,  86 ;  see  Langton  y.  Hort&n^  1  Hare, 

lAoiqr,  1  Meriy.  p.  282 ;  Sugd.  V.  and  P.  1052,  561,   562;  and  Lord   Lyndhurst's  opinion, 

^  50 ;  ct  y.  iupra^  758,  additional  note.  Penny  FotUr  y.  Corfarefl;  9  Bli.  375. 

^.  WaU» ;  and  see  the  next  Section. 


760  JfoHce  through  Attorney  or  Agent. 

The  following  rules  on  this  subject  are  well  settled  as  general  pro- 
positions (a) :  That  notice  to  the  solicitor  is  notice  to  the  client;— ^^ 
where  the  purchaser  employs  the  same  solicitor  as  the  yendor,  he  is 
affected  with  notice  of  whatever  that  solicitor  had  notice  in  his  capacity 
of  solicitor  for  either  vendor  or  purchaser,  in  the  transaction  in  which  he 
is  so  employed ; — and  that  the  kind  of  notice  to  the  solicitor  which  ak»e 
will  bind  the  client^  must  be,  generally  speaking,  notice  in  that  transac- 
tion in  which  the  client  employs  him  (6). 

The  policy  and  safety  of  the  public  forbid  a  person  to  deny  know- 
ledge, while  he  is  so  dealing  as  to  keep  himself  ignorant^  or  so  as  that 
he  may  keep  himself  ignorant,  and  all  the  while  let  his  agent  know, 
and  himself  perhaps  profit  by  that  knowledge  (c).  In  such  a  case,  as 
it  has  been  observed,  it  would  be  most  iniquitous  and  most  dangerous, 
and  give  shelter  and  encouragement  to  all  kinds  of  fraud,  were  the  lav 
not  to  consider  the  knowledge  of  one  as  the  knowledge  of  both,  whether 
it  be  so  in  fact  or  not  (cf) ;  but  the  rule  is  not  confined  to  cases  where 
there  is  a  suspicion  or  a  possibility  of  fraud — the  rule  is  general. 

It  is  not '  a  question  of  memory  merely  irrespective  of  the  circuia- 
stances.  Cases  may  easily  be  suggested,  in  which  it  would  be  impos- 
sible that  a  solicitor  should  have  forgotten  (e)  a  fact  recently  under 
r*7611  *^''^^»  ^^^^^  notice  of  which,  however,  it  would  be  impossible  to 
*■  ^  affect  his  client,  unless  the  circumstance  of  his  being  solicitor 
for  two  parties  be  introduced  into  the  case;  where  the  solicitor  is  con- 
cerned for  both  parties,  the  rule  is  not,  as  an  universal  proposition,  to  be 
confined  in  all  cases  to  the  knowledge  which  the  solicitor  acquired  after 
the  retainer;  where  he  is  concerned  for  one  party  only  it  seems  that  it  is; 
but  the  point  is  not  definitively  settled :  where  the  transaction  is  of  re- 
cent date,  the  rule  that  notice  to  the  client  is  notice  to  the  solicitor  is,  it 
seems,  not  to  be  restricted  to  the  same  transaction  {/), 

Where  the  mortga^r  has  at  different  times  employed  the  same  solicitor 
in  effecting  different  incumbrances  upon  the  same  estate,  and  the  incum- 
brancers have  employed  the  mortgagor's  solicitor  in  the  several  trans- 
actions in  which  they  have  been  respectively  concerned,  each  of  the 
puisne  incumbrancers  is  affected  with  notice  of  the  prior  incumbrances(0'); 
and  it  cannot  in  such  case  be  contended  that  the  solicitor  mtg-hi  ha^ 
forgotten  the  prior  transaction,  else  the  solicitor  himself  might  take  a 
subsequent  mortgage  and  insist  he  had  not  notice,  which  he  is  not  allowed 
to  do  (A). 

(a)  Lord  Brougham,  Kennedy  y.  Greeny  3         (e)  As  to  this,  see  Tyfee  v.  He^  0  Bear. 

My.  &  K.  720 ;  Mowntford  v.  ScoU,  3  Mad.  556  \  FuUer  y.  £enett,  2  Hare,  p.  4u3 ;  mml 

34;  Hiem  v.  Mill,  13  Ves.  114:  Toulmin  y.  Winter  y.  Lord  Anmm,  3  Russ.  488;  Mimtfmi 

Sleere,  3  Meriv.  p.  222 ;  in  that  case,  tlie  doo-  y.  SeoU,  T.  &  R.  p.  274 ;  Hargreaves  v.  iSocME, 

trine  was  applied  to  a  purchase  made  under  1  Keen,  154;  Brothertan  v.  Hatty  2  Veen.  574, 

the  direction  of  the  court     "  The  Court  of  there  cited. 

Chancery  employs  its  officer  to  investigate  the         (^j    Vice-chancellor  Wigram,    Fm^   y. 

titles  of  estates,  but  does  not  warrant  them;"  Btfutt,  2   Hare,  404  ;  and  see  Sugd.  V.  and 

Sir  W.  Grant,  tbtd.  223;  Sheldon  v.   Car,  2  p.  1043,  §  17,  &  1044;  and  ibe  rases  in  tte 

Ed.  224  ;  and  on  the  subject  of  the  effect  of  preceding  note ;  ef   y.  nqrra,  p.  7G0. 

notice  to  an  agent,  &c.,  see  Sugd.  V.  and  P.         ,  ^    w>.^i.^^  xt  ,»    n    xr  <-* 

^    in^ii    ^  J  ir    J  11        ts  11  \Ki  Brolherton  v.  Hatt.   2    Vern.  p.  5T4: 

xi  Jut  sel  '^'        •"  ^*    ^^    ^'""^  ^-  -^  •^"•^  3  «>■»•  4SS;  afo««. 

(4)  See  >W&r  v.  BenM,  2  Hare,  402.  f^jj-  .ff'^^-  *  ,^  P-  ^'^ !  j^fff^"  '• 

(c)  Kennedy  y.  Green,  3  My.  &  K.  719.  '^*^^  '  ^^«"''  ^^  (^  "■^'  ^'^*)- 

^  (<0  Lord  Brougham,  Kennedy  v.  Gmn,  3        (*)  Ptrkm$  v.  BradUi/,  1  Hare,  219. 

My.4K.719. 
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In  Fcbraary,  1831,  the  defendant,  Benett,  entered  into  a  treaty  with 
Sir  J.  Dillon,  for  the  purchase,  from  him,  of  a  moietj  of  an  estate,  called 
'The  Hatchj"  subject  to  a  mortgage  to  one  Mottan:  Sir  J.  Dillon  signed 
in  agreement  for  the  sale.  November,  1831,  Sir  J,  Dillon  agreed,  in 
ivritiDg,  to  give  a  mortgage  of  the  estate  to  Mr.  Chitty;  in  1832,  Chitty 
issigned  this  security  to  Messrs.  Fuller,  the  pbaintiflfs;  the  plaintimi 
lerved  notice  of  the  assignment  on  Messrs.  Farrer  and  Co.,  the  solicitors 
rf  Benett.  The  performance  of  the  contract  was  delayed  by  a  suit,  in- 
litated  against  Sir  J.  Dillon  and  Benett  {Parker  r.  Dillon) ;  on  its  dis* 
aissal.  Sir.  J.  Dillon  sought  to  have  the  contract  with  Benett  performed: 
it  died  in  February,  1837.  After  the  death  of  Sir  J.  Dillon,  an  agree- 
Dent  was  entered  into  between  his  devisee  (Henrietta  Dillon)  and  Benett, 
inder  which  the  latter  agreed  to  purchase  the  estate,  at  a  reduced  sum ; 
1  October,  1837,  it  was  conveyed  to  Benett:  the  purchase  money  was 
pplied  in  part  in  payment  of  the  mortgage  to  Mottan,  but  no  notice  was 
iken  of  the  claim  of  the  plaintiffs,  under  the  agreement  of  November, 
831.  In  June,'  1839,  Benett  mortgaged  the  estate  to  Mr.  Majoribanks. 
a  1840,  the  ^plaintiffs  filed  a  bill  against  Benett  and  Henrietta  r«7^oi 
billon,  the  assignees  of  Chitty,  and  Mr.  Majoribanks,  to  enforce  ^  '' 
»at  security.  Farrer  and  Co.  were  the  solicitors  of  Benett  in  the  treaty 
ith  Sir  J.  Dillon,  in  February,  1831,  and  in  the  cause  of  Parker  y. 
HHon,  in  which  Benett  insisted  on  the  contract.  They  continued  to 
It  for  him  till  Sir  J.  Dillon's  death,  and  afterwards  in  the  treaty  with 
enrietta  Dillon,  and  down  to  June,  1839;  and  Messrs.  Majoribanks 
so  employed  Messrs.  Farrer  in  the  transaction  of  the  mortgage  to  them, 
he  defendants  insisted  that  the  purchase  from  Henrietta  Dillon  was  a 
rw  transaction,  and  that  notice  to  the  solicitor  in  one  transaction  was 
)t  notice  in  another;  but  as  Messrs.  Farrer  had  notice  in  March,  1832, 
the  solicitors  of  Benett,  and  the  notices  in  fact  came  out  of  their  pos- 
ssion,  Mr.  Benett,  under  the  circumstances,  was  held  bound  by  the 
tice,  and  Mr.  Majoribanks,  his  mortgagee,  was  also  bound,  not  because 
stractly  he  was  to  be  bound  by  facts  which  came  to  the  knowledge 
his  solicitor  in  other  transactions,  but  because  the  solicitor  he  employed 
the  business  of  the  mortgage  had  notice  of  the  plaintiff's  interest,  as 
t  solicitor  of  the  mortgagor,  in  the  very  transaction  in  which  the  mort- 
gee  employed  him  (a). 

If  a  person  has  been  himself  concerned  in  or  the  party  guilty  of  a 
ud,  and  then  becomes  the  attorney  of  a  purchaser,  that  is  not  such 
tice  as  ought  to  affect  the  purchaser  (&). 

It  13  the  present  disposition  of  the  Court  of  Chancery  not  to  extend 
!  doctrine  of  constructive  notice  (c). 

Where  a  purchaser  of  an  equitable  right  inquires  of  the  trustee  of  the 
-al  estate  whether  he  knows  of  any  incumbrance,  and  he  answers  in 
'  negative,  if  it  turn  out  that  he  had  in  fact  notice  of  any  charge,  he 
1  be  answerable  to  the  purchaser,  although  he  plead  forgetftilness  as 
excuse  {d), 

i)  Fuiler  y.  BtntU,  2  Hare,  394,  407.  (e)  See  Jma  y.  Simith,  on  appeal,  1  PhiU. 

\f\   Ktnmedy  y.  Grwn^  on  appeal,  3  My.  &  p.  254. 

r20  (i  PhiU.  256}  ;  Sugd.  Y.  and  P.  1044,  (cO  Sugd.  Y.  and  P.  1023,  §  33. 

). 
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There  is  an  important  difference  between  actnal  notice  and  the  opera- 
tion of  the  Register  Acts:  actual  notice  may  bind  the  conscience  of  the 
party,  the  operation  of  the  acts  may  bind  his  title  but  not  his  conscience  (a). 
The  mere  registration  of  a  conveyance  is  not  considered  as  constnictiTc 
notice  to  subsequent  purchasers:  the  Irish  Statute  which  is  binding,  has 
this  effect  by  the  plain  words  of  the  act,  without  having  recourse  to  the 
r*7631  ^^^^^  construction-  of  the  registry  bein^  notice  (fr).  *Nor  wiQa 
^  -'  deed  registered  with  notice,  have  priority  over  an  unregistend 
deed  (c).  It  has  been  held  that  the  Register  Acts  in  England  avoid  only 
prior  charges  not  registered,  but  do  not  give  subsequent  conveyances 
any  further  force  against  prior  ones  registered  than  they  had  before:  aid 
where  a  person  had  advanced  800/.  on  mortgage  of  premises  in  York- 
shire, then  another  person  lent  a  sum  of  money  on  a  judgment  whick 
was  registered,  and  then  the  original  mortgagee,  without  actual  notice 
of  the  judgment,  advanced  a  further  sum  on  the  security  of  tbe  estate,^ 
it  was  held  that  he  might  tack  as  against  the  judgment  creditor ;  that  to 
affect  the  first  mort^gee  the  judgment  creditor  ought  to  have  given  ex- 
press notice  to  the  first  mortgagee  when  he  advanced  his  mcMiey,  which 
he  might  have  done  as  the  first  mortgage  was  on  the  register  (J).  If  a 
man  search  the  register,  he  will  be  deemed  to  have  notice,  but  a  limited 
search  in  the  registry  will  exclude  the  presumption  of  a  general  search  (e). 

It  has  been  much  doubted  whether  courts  ought  ever  to  have  suffered  the 
question  of  notice  to  be  agitated  as  against  a  party  who  has  duly  regis- 
tered his  conveyance  {f) ;  but  they  have  said,  ^*  We  cannot  permit  fraud 
to  prevail ;  and  it  shall  only  be  in  cases  where  the  notice  is  so  cleaiij 
proved  as  to  make  it  fraudulent  in  the  purchaser  to  take  and  register  a 
conveyance  in  prejudice  to  the  known  title  of  another,  that  we  viO 
suffer  the  registered  deed  to  be  affected  "  {g) :  it  is  only  by  actual  notice 
clearly  proved  that  a  registered  conveyance  can  be  postponed,  even  a 
lii  pendens  was  not  considered  notice  for  that  purpose  (A). 

The  doctrine  of  constructive  notice  by  the  Pendency  of  a  Suit  vas 
formerly  the  subject  of  much  discussion ;  it  has,  however,  been  put  upoi 
a  satisfactory  footing  by  the  statute  2  Vict.  c.  II9  by  which  it  is  ei- 
acted,  that  no  purchaser  shall  be  bound  by  the  doctrine  of  lis  pendm 
without  express  notice  of  the  pendency  of  the  suit,  unless  the  fact  of  the 
pendency  of  the  suit  shall  be  registered  according  to  the  provisions  of 
that  act  («). 

Though  an  immediate  or  first  purchaser  with  notice  of  an  equitable 
r*7f)ii1  ^clain^  in  another,  shall  certainly  not  be  allowed  to  protect  him- 
^        ^  self  from  such  equitable  claim,  yet  if  a  person  having  notice  of 

(a)  Lord   Redesdale,    Undmoood  v.  Lard  June,  1785,1  Cox,  182,  as  to  lands  in  MiddlB> 

Cmrfotm,  2  Scho.  &  L.  66.  sex;   Wiseman  ▼.    Wealland^   1  T.  &J.  IIT: 

(6)   Underwood  y.  Lord  Courtoum,  2  Scho.  JVyaU   v.   BarweH,  19  Vf>s.  439;    Jnlftmrfr 

&  L.  64 ;  where  the  terms  of  the  Irish  statute  Stainbridgey  3  Ves.  48!^ ;  ee  v.  iaifrm,  TS^ 

are  set  forth ;  and  see  1  Scha  &  L.  157,  where  (e)  Sugd.  V.  and  P.  1048,  §  36. 

Lord  Redesdale  gives  some  strong  reasons  (/)  See,  particularly,  fRne  v^.  Dodd,  3  Alt 

against  registration  being  considered  as  con-  275. 

atructive  notice.  (g)  Sir  W.  Grant,   Wfoit   v.    Barw^  19 

(e)    Hodgmm  y.  Dean,  2  Sim.  fr  St  224.  Ves.  p.  439;  Jottand  y.  ^omftnc^  3  Yeo.  4S6. 

(d)   Wrightoon  v.  Hudton,  2  Eq.  Ab.  609,  (A)  Ibid. 

S  "^j  same  point  decided,  Catan  v.  Coofay,  7  (t)  See  Sugd.  V.  and  P.  673. 
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m  equitable  claim  in  another,  purchase  from  one  who  had  not  notice  of 
mch  claim,  he  may  protect  himself  by  want  of  notice  in  his  vendor;  for 
if  not,  the  bond  fide  purchaser  would  be  fettered  in  the  sale  of  the  pro- 
perty, and  would  not  have  all  the  benefit  which  the  rule  for  the  protec- 
lion  of  bond  fide  purchasers  without  notice  professes  to  give  to  him  (a); 
uid  a  bond  fide  purchaser  without  notice  of  any  incumbrance,  from  one 
who  had  notice,  is  entitled  to  be  protected  (6). 

It  has  been  made  a  question  whether  an  incumbrancer  has  acquired  a 
letter  equity,  or,  which  is  the  same  thing,  priority,  by  giving  notice  of 
lis  security  to  the  person  having  the  legal  estate  or  interest  in  the  thing 
nortgaged  or  pledged.  It  follows  from  the  interest  of  the  cestui  que  trust 
:n  land  being  considered  as  an  Estate  (c),  that  the  doctrines  as  to  notice 
vbich  are  applicable  in  determining  the  priority  of  charges  on  cboses 
n  action,  does  not  prevail  as  to  equitable  estates  in  land ;  so  that  a 
mortgagee  of  an  equitable  interest  in  real  estate  has  no  occasion  to  give 
lotice  to  the  trustee,  either  to  complete  his  title  as  against  his  mort- 
j^agor,  or  to  secure  to  himself  his  priority  against  subsequent  incum- 
brancers {d)i  but  it  is  advisable  that  he  should  give  notice  to  the  first 
mortgagee  (if  he  have,  as  is  almost  always  the  case,  the  legal  estate)  or 
udgment  creditor,  as  it  will  prevent  such  mortgagee  or  judgment  cre- 
lifor  fron^  tacking  in  respect  of  any  subsequent  advance  (e). 

In  order  to  obtain  a  good  title  to  a  reversionary  interest  in  a  sum  of 
stock,  either  by  way  of  mortgage  or  sale,  it  does  not  appear  to  be  an 
essential  part  of  the  title  of  the  purchaser  or  mortgagee  to  show  that 
lotice  has  been  given  to  the  trustees  of  the  fund ;  such  notice  is  im- 
K>rtant,  in  order  to  prevent  a  subsequent  purchaser  or  incumbrancer 
rom  obtaining  priority;  but  if  no  other  purchaser  or  incumbrancer  has 
fiven  notice,  then,  it  dges  not  appear  to  be  material  that  *the  pur-  p^gg-i 
:haser  or  mortgagee  has  given  no  such  notice  of  his  deed.  The  *-  -■ 
object  of  notice  is  to  exclude  a  subsequent  purchaser  and  incumbrancer 
>n  the  fund;  and  if  it  can  be  shown  that  no  subsequent  party  has  come 
n,  then  the  fact  that  notice  has  not  been  given  would  not,  as  it  seems, 
>e  an  essential  blot  on  the  title  {/). 

A  person  may,  as  has  been  mentioned  in  the  preceding  Section,  lose 
he  advantage  of  a  priority,  or  be  prevented  from  acquiring  a  priority 
>y  other  acts,  of  commission  or  of  omission,  which  have  a  fraudulent 

(a)  Harmon  v.  Forth^  Free.  Ch.  51^1  £q.  Action  will  be  considered  in  a  subsequent 

Lbr.  331,  pi.  5 ;  Brandlxfn  v.  Ord,  1  Atk.  571 ;  chapter. 

Vest,  510 ;  Swtet  y.  Souihcott^  2  Bnx  66  ;  2         (e)  Jarnian,  Mortgage,  by  Sweet,  442-3, 

^onbi.  148;  Sugd.  V.  and  P.  1037.  tt  ttq.  where  the  question  whether  in  case  the 

(ti)  JPerrars  T.  CAory,  2  Yern.  384;  Ambl.  ifirst  mortgage  covers    subsequent  advances 

(13.  such  notice  would  prevent  the  first  mortgagee 

(r^  V.  tn/ro,  Chap.  ix.  et  vol.  i.  p.  499.  from  insisting  upon  priority  in  respect  of  such 

(ij^   WUmot  v.  JPiitv,  5  Hare,  14,  19,  20.  subsequent  advances  is  considered.     Interest 

Tbe  doctrine  as  to  a  priority  as  affecting  cannot  be  turned  into  principal  after  notice, 

barges  on  choses  in  action  was  borrowed  unless  the  mortgage  extends  to  further  ad- 

tntirely  from  the   decisions  in  bankruptcy,  yanoes,  for  it  is  in  fact  a  further  loan,  Digby 

bid.;  see  the   authorities  collected,  and  re-  v.  Craggty  2  Eden,  2U0;  v.  t^.  p.  201:  y. 

riewed,  Jarman,  Convey,  by  Sweet,  v.  p.  47 1,  tup.  Sect.  vii. 
t  M9^  et  vide  supra,  p.  41.    The  subject  of        (/)  Hobton  v.  BtU,  2  Beav.  23. 
lotioe  as  regards  the  transfer  of  Choses  in 
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character  in  the  view  of  the  Court  of  Chancery,  besides  those  above 
adverted  to. 

If  a  man  by  suppression  of  the  truth  which  he  was  bound  to  commiiiii* 
cate  {a)y  or  by  the  wilful  suggestion  of  a  falsehood,  be  the  cause  of  pre- 
judice to  another,  who  had  a  ri^t  to  a  full  and  correct  representatioD  of 
the  fact,  it  is  certainly  agreeable  to  the  dictates  of  good  conscience  that 
his  claim  should  be  postponed  to  that  of  the  person  whose  coofideaee 
was  induced  by  his  representation,  and  upon  that  principle  many  caies 
have  been  decided  (fr);  nor  will  infancy^  if  the  person  be  old  or  cuDdi]^ 
enough  to  contrive  a  fraud,  or  coverture,  be  an  excuse  in  such  case  (c). 
r*7f>fi1  *^^^  where  the  party  to  whom  the  fraud  is  imputed  was  not 
^  ^  conuzant  of  the  treaty  in  vrhich  the  fraud  is  alleged  to  hare  beei 
practiced,  nor  in  any  manner  or  for  any  fraudulent  purpose  confedefatiDg 
with  the  party  practicing  the  fraud,  the  above  principle  does  not  apply; 
so  that  simply  stating  what  is  false  in  answer  to  a  question  as  to  a  pcf* 
son's  title,  if  the  person  answering  is  not  informed  that  the  question  is 
put  with  a  view  to  some  transaction  relating  to  the  property,  will  not 
prevent  the  person  who  so  answers  falsely  from  asserting  a  title  at  vaii- 
ance  with  his  declaration  (d). 

(a)  1  Fonbl.  164 ;  Fax  v.  Mk€knthy2  Bro.  and  seeing  acts  done  fay  his  teaaiat, or  iht 

420.    lo  Dyer  v.  />|f<r,  2  Ch.  Ca.  108,  Lord  like,  without  objecting.    A  peraoa  wbokniiv- 

Chancellor  Nottingham  held  that  the  defend-  inglj  makes  a  false  representatioQ  wiB  be 

ant's  ignorance  of  his  title  materially  differed  liable  for  the  consequences,  tboof^fa  be  pua 

the  case :  but  in  Ttatdak  t.  TtatdaU,  Sel.  Oa.  nothing  by  it,  Stdd»n  ▼.  ConimB,  10  Sim.  881 

Ch.  59,  and  in  some  of  the  cases  cited  in  the  Where  the  remedy  lor  &e  misrepTeaemsdoa 

next  note,  that  circumstance  was  considered  is  to  be  compensated  by  damagtf,  the  partf 

to  be  immaterial,  when  with  ordinary  dili-  injured  mast  proceed  at  law,  not  here,  Sem- 

gence  be  might  have   known  it ;   and  see  bmry  ▼.  /siut,  2  Bear.  465 ;  S.  C.oa  appes^ 

Ftarmm  v.  Morgan,  2  Bro.  389,  BuUer,  J.  5  My.  &  Cr.  p.  1.     In  GumU  ▼.  Jgidbisd^  ^ 

(6)  Habbt  ▼.  Norton,  1  Vern.  136.    There  Sim.  2,  the  Vice-Chanoellor  of  EngiazMi  1m1 

Sir  Geo.  Norton  had  encouraged  a  purchase,  down  that  where  a  person  baring  a  claim  ca 

he  having  at  the  time  a  title  which  enabled  property  which  is  the  sobjeet  of  a  leletBBBt 

him  to  render  it  null;  but  there  was  no  proof  (to  which  he  Is  no  party)  knows  that  the  sr 

of  his  actual  knowledge  of  his  title;  Hunuden  bitration  is  going  on,  but  does  not  bring  ht- 

▼.  CAcgiMy,  2  Vem.  150,  is  a  similar  case;  and  ward  his  claim,  he  is  bound  by  the  awaii. 

see  C<areT.£ar/(/jBiM[/brrf,  there  cited,  p  150,  See,  on  this  subject,  Sugd.  Vend,  and  Pbk 

where  the  only  act  was  witnessing  a  deed ;  1026,  tt  v.  ti^.  p.  762. 

Moeatta  v.  Murgatroyd,  1  P.  W.  393,  is  to  the         (c)    IVaUi   v.  CrtnceU,  2  £q.    Abr.  515; 

same  effect,  but  Loni  Thurlow  did  not  ap-  Clar€  v.  Duke  of  Bed/brd,  cited  ubi  siyrc,  and 

prove  of  that  case  so  ikr  as  it  aflected  a  mere  in  Savage  v.  Fotitr,  9  Mod.  36,  and  in  BtdtM 

witness  with  oongpalment,  fi>r  a  witness  in  v.  Cord&y,  1  Btol  357 ;  fyrof  t.   fflitohi.* 

practice  is  not  privy  to  the  contents  of  a  deed ;  "Eq.  Abr.  489 ;  Cory  v.  Gertdong,  2  Mad.  46; 

Raw  V.  Pote,  2  Vern.  239,  there  the  party  Overton  v.  Banuter,  3  Hare,  506 ;  Sogd.  T. 

knew  his  title ;  Draper  v.  BoHaee,  2  Vern.  and  P.  1022.    The  subject,  how  far  an  inftsc 

369,  a  similar  case;  and  see  Berryefird  r.  may  be  afiected  on  the  ground   of  a  liaai 

MUwardj  2  Atk.  49;   Wdtti  v.  Cretwell,  2  £q.  practioed  by  him,  was  carefully  invesi^^ 

Abr.  5 1 5 ;  A  C.  9  Vin.  Abr.  4 1 5,  pi.  24 ;  Savage  by  the  Vice-chancellor  K.  Bruce,  in  the  <*« 

r.  Fotter,  9  Mod.  36;  Ibboteon  v.  Rhodei,  2  o{ Stiktman  v.  X^oiokmi,  xj.  Jurist,  214;  1  Ik 

Vem.  554,  there  a  mortgagee  who  had  not  G.  &  Sm.  90,  to  whkh  I  beg  to  refex  tie 

disclosed  his  incumbrance  was  postponed;  reader;  and  see  Bbioard  y.  Prisuc,  10  Besv. 

jimoi  V.  Btsooe,  1  Ves.  95,  there  an  agent  for  296. 

both  parties  not  making  the  disclosure  was        (d)  IhbolMon  r.  RkodeM,  2  Vem.  554;  Jferff> 

held  liable  to  his  principal ;  Berryg/brd  v.  MU-  wether  v.  8fum,  2  Cox,  124 ;  see   Paakf  ▼• 

toard,  2  Atk.  49 ;  8.  0.  Bamardist,  p.  101 ;  2  Freeman,  3  T.  R.  51,  where  the  eficct  of  ^ 

Fonbl.  164:  the  other  oases  there  cited,  Eaet  distinction  is  fhlfy  investigated,  1  FcMibl.  l^ 

India  Company  v.  Vincent^  2  Atk.  83;  Jafk-  note.    In  Eoant  v.  Bickndl,  6  Ves.  184,  led 

mm  V.  Cator,  5  Ves.  688 ;  StUee  v.  Cowper,  8  Eldon  distinguishes  between  the  natare  d 

Atk.  p.  693;  Jwm.  Bunb.  53;   Bumimg  v.  proceedings  at  law  and  in  this  court  in 

Ferrert,  Gilh  Eq.  R.  85,  relate  to  the  implied  oases. 
»nt  whiah  a  person  gives  by  standing  by 
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As  regards  what  shall  be  construed  a  Concealment ;  it  is  to  be  observed 
that  in  the  case  of  Mocatta  v.  Murgatroyd  (a),  Lord  Chancellor  Cowper 
beldy  that  where  a  first  mortgagee  is  a  witness  to  the  second  mortgage, 
though  there  be  no  actual  proof  of  his  knowing  the  contents  thereof,  yet, 
since  the  presumption  is  that  he  might  have  known  them,  it  shall  post- 
pone him  :  but  none  of  the  cases  seem  to  come  up  to  this  point  (6) ;  and 
in  Beckett  v.  Cordley  (c),  Lord  Chancellor  Thurlow,  referring  to  this 
case,  observes,  that  ^'he  did  not  leave  it  as  a  case  which  he  should  de- 
termine in  the  same  manner,  for  a  witness  in  practice  is  not  privy  to  the 
contents  of  the  deed."  (d). 

It  has  also  been  laid  down  as  ^^  an  established  rule  in  equity,  that  a 
second  mortgagee,  who  has  the  title  deeds,  without  notice  of  any  prior 
incumbrance,  shall  be  preferred;  because,  if  a  mortgagee  lend  money, 
Kithout  taking  the  title  deeds,  he  enables  the  mortgagor  to  commit  a 
fraud" («).  "The  fraud  imputed  to  the  first  mortgagee  by  this  sup- 
posed rule  of  equity  is,  the  enabling  of  the  mortgagor  to  practice  a  fraud 
upon  a  third  person,  by  leaving  him  in  possession  of  what  furnishes  the 
best  evidence  of  his  title :  and  there  are  cases  to  which  this  rule  might 
wisely  and  equitably  be  applied ;  but  to  lay  it  down  as  applicable  to  every 
case,  in  which  the  mortgagor  appears  in  ^possession  of  the  deeds  r^^g-v-i 
at  the  time  of  the  second  mortgage,  were  not  only  to  break  in^  ■' 
upon  the  authority  of  many  decisions,  but  also,  under  some  circum- 
stances, to  endanger  the  equity  which  it  professes  to  promote.  It  would 
postpone  the  first  mortgagee  of  an  estate  held  in  joint-tenancy,  or  in 
common,  the  joint-tenants  being  equally  entitled  to  possession  of  the 
deeds  (y*):  the  whole  of  the  premises  contained  in  the  deeds  must  be  in 
mortgage,  though  the  intent  of  the  parties  might  extend  to  only  a  parti- 
cular part  of  them ;  or  the  mortgagee  of  the  part  must  retain  the  pos- 
session of  the  deeds  which  respect  the  whole.  These  considerations 
bare  induced  courts  of  equity  to  look  to  the  circumstances  under  which 
the  mortgagor  obtained,  or  was  allowed  to  retain,  the  title  deeds ;  and 
therefore,  in  the  case  of  Peter  v.  Russel  {g\  it  appearing  that  the  mort- 
3^gor  obtained  possession  of  the  title  deeds  from  the  first  mortgagee 
upon  a  reasonable  pretence,  Lord  Cowper  dismissed  the  bill  brought  by 
the  second  mortgagee  to  postpone  the  first.  So  in  Penner  v.  Jemmetty 
MS.  28th  June,  1785,  when  it  appeared  that  the  first  mortgagee  had  re- 
quired, and  was  assured  by  the  mortgagor  that  he  had  delivered  to  him 
lU  the  title  deeds.  Lord  Chancellor  Thurlow  held,  that  there  must  be  a 
roiuntary  leaving  of  the  deeds,  to  entitle  the  second  mortgagee  to  gain 
the  priority.  So  in  Tourle  v.  Rand  (A),  which  was  the  mortgage  of  a 
reversion.  Lord  Thurlow,  C,  decreed  for  the  first  mortgagee.  And  in 
Plumb  V.  Fluitt  (f ),  the  Court  of  Exchequer,  in  a  very  solemn  and  most 

(a)  1  P.  W.  393.  is  fully  considered;  tt  v.  tupra^  p.  765,  note. 

(M  See  Mr.  Cox^s  note  to  this  case,  ibid.        (f)  Per  Buller,  J.,  Goodtitlt  v.  Morgany  1 

}iT.  Cox's  oonclusion  is  that  fraud  or  actual  Term  Rep.  7C2 ;  v.  inf.  Sect  x. 
notice  of  the  second  mortgage  must  be  proved         Cf)  On  this  subject,  see  Section  x.  injra, 
in  order  to  postpone  a  mortgagee.  (g)  ^  ^4*  ^-  ^^-  ^^^i  pl*  "^  t  ^  Yern.  726 ; 

(c)  1  Bro.  363.  Gilb.  Rep.  122. 

Id)  And  see  Sugd.  V.  and  P.  1060,  5  77;         (A)  2  Bro.  Ch.  R.  650. 
see  also  Dig.  lib.  13,  t  7,  39;  Domat's  Civil         (i)  2  Anstr.  432,  3d  Feb.  1791 ;   1  Fonbl 

Law,  b.  iii.  t  1,  8.  15,  p.  365,  where  the  point  165, 167.    See,  as  to  this  case,  Sect.  x.  infra. 
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able  judgment,  held,  upon  the  general  question,  that  the  mere  lesring 
of  the  title  deeds  in  the  possession  of  the  mortgagor  was  not  of  itdf  a 
sufficient  ground  to  postpone  the  first  mortgagee"  (a).  <^  The  rule  hid 
down  by  Lord  Thurlow,  C,  may,  therefore,"  said  Mr.  Fonblanque,"be 
now  considered  as  the  rule  of  equity ;  viz.  that  nothing  but  a  Tolantvj, 
distinct,  and  unjustifiable  concurrence  on  the  part  of  the  first  mortgagee 
to  the  mortgagor's  retaining  the  title  deed,  shall  be  a  reason  for  postpon- 
ing his  priority"  (ft). 

But  though  the  Court  of  Chancery  may  not,  on  the  mere  ground  of  die 
title  deeds  being  left  with  the  mortgagor,  postpone  the  first  mortgagee, 
yet,  if  the  deeds  have  been  delivered  to  the  second  mortgagee  witkot 
r*7fiRl  ^'^^^^^y  ^^^  court  will  not  take  them  from  him,  unless  the  bi 
*-  J  mortgagee  pay  him  his  money  (c).  The  relief  founded  on  4e 
omission  to  disclose  facts  is  extended  only  to  jointures,  mortgages,  and 
such  as  come  in  upon  a  consideration,  and  not  to  a  voluntary  devisee  (4 

r»7fiQT  'Section  IX.— Of  the  Relief  in  Equity  in  case  of  Mortgoguff 
••  ''^^J      Stock  and  other  Personal  Chattels— Pledges  of  Personal  (U 
tels. 

Mortgages  of  Stock  in  the  PubUe  I\mds,  East  India  Stocky  dx. 
Pledges  of  Personal  Chattels, 

Nicholson  v.  Hooper,  4  My.  dh  Cr, 

Tacking,  as  applied  to  Pledges. 
Pledges  by  Factors, 

4  Geo.  ir.  c.  83 ;  6  Geo.  IV.  c.  94. 
Fledges,  drc,  not  avoidable  by  the  Crown. 
Mortgages  of  Ships, 
of  Freight, 
of  Cargo. 
Mortgagee  of  Property  to  be  afUnoards  acquired. 

Additional  Notes. 

No.  L— Effects  of  Sects.  19  &  21' of  Stat.  7  d:S  Viet.  c.96,onm  Astigt^ 

and  Delivery  of  Personal  Chattels,  on  the  Insolvency  of  the  Assignor. 
No.  II. — PUwnbrokers  Act — Usury  Laws. 

Where  a  sum  of  stock  in  the  funds  is  mortgaged  (e),  and  soiotk 
case  of  a  mortgage  of  Exchequer  annuities,  E^st  India  stock,  and « 
other  personal  chattels  {f)y  if  accompanied  by  a  transfer,  the  mortgagee 
may  sell ;  and  it  seems  the  same  kind  of  relief  would  be  given  bjtk 
court  in  the  case  of  a  simple  assignment  of  a  policy  of  assurance  by  vaj» 

(a)  See  also  Tourk  v.  Rand,  2  Bro.  652;  ington  v.  Morgan^  there   itated;  t.  «if- f 

Evans   ▼.   Bidcndl,  6  Ve«.  174;  Barntlt  v.  789. 

Wetton,  12  Yes.  133;  and  see  Martinez  v.         (J)  Ram  and  Xhor  ▼.  Pdte, 2  Yen. S39; 

Cooper,  2  Russ.  198,  and  Stevens  ▼.  Stevens^  Prec.  Ch.  35,  ailrmed  in  Doni.  Pioe- 
ix.  Jur.  984;  2  Coll.  24,  28,  29.  («)  V.  supra,  p.  637;  Dyton  t.  Uxk^} 

(6)  The   text  is   taken   almost   verbatim  Hare,  422;  2  Fonbl.  261, note;  and  oao^ 

from  Mr.  Fonblanque's  note,  1  Treat,  of  Eq.  subject,  see  Coote  on  Mortgages,  362,  wj; 

165-7;  Lord  Eldoii  highly  commended  that  Powell  on  Mortgages,  by  Coventry,  »•  ^^ 

note,  6  Ves.  191;   and  see  Farrow  v.  Rtes,  4  The  general  subject  of  the  AssigDmenta 

Beav.  19;  JUm  v.  Knight,  x.  Jurist,  943  ;  5  Choses  in  Action,  by  sale,  mortgage,  a«i  F> 

Hare,  279,  L.  C.  9  June,  1847 :  but  see  further  wil)»  be  treated  of  in  Chapters  ix.  tod  s. 
on  this  subject,  infra.  Sect.  x.  (/)  Kemp  ▼.  Watbrook,  Belt's  SuppljjJ 

(c)  Head  v.  Egerton,  3  P.  Wms.  279-80;  to  Vesey,  Sen^  p.  149;  1  Ves.  p.  278;  ft* 

WaUipyn  v.  Let,  9  Ves.  34.    This  subject  will  v.  Wilson,  on  appeal,  I  P.  W.  261 ;  S  B^  ^' 

again  be  considered  in  Section  z.;  aee  Wcetlh  C.  193. 
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scurity  (a).  The  mortgagee  must  account  for  vhat  he  receives  upon 
le  sale,  beyond  the  amount  of  his  debt ;  unless  he  has  been  allowed  to 
^main  in  possession,  and  to  treat  the  stock  as  his  own  for  so  long  a 
eriod  as  to  constitute  a- bar  to  redemption  (i) :  where  the  stock  has  not 
een  transferred,  the  mortgagee  may  bring  a  bill  here  for  an  account  of 
bat  is  due,  and  to  have  the  stock  transferred  to  him  (c). 
It  has  been  laid  down  that  if  the  mortgage  be  of  a  reversionary  in- 
irest  in  stock,  where  of  course  there  cannot  be  an  immediate  transfer, 
le  mortgagee,  by  his  bill,  must  pray  that  the  money  may  be  paid,  or 
hat  a  sale  shall  be  made,  and  then  the  court  will  make  the  usual  r^Y^ni 
scree,  as  in  other  mortgages,  for  payment  of  the  mortgage  '-  -' 
oney  ;  and  if  the  money  is  not  paid  as  directed,  a  sale  takes  place  {d). 
at  it  has  been  held  that  there  may  be  a  foreclosure  of  a  mortgage  of 
ock  («),  whether  the  interest  be  immediate  or  reversionary  (/). 
On  a  sale  of  stock  standing  in  the  names  of  trustees,  by  the  mortgagee, 

no  other  person  has  given  notice  of  an  assignment  of  the  stock,  it  is 
)t  an  essential  blot  on  the  title  that  the  mortgagee  had  not  given  notice  > 
his  mortgage  to  the  trustees ;  such  notice  is  only  necessary  to  exclude 
subsequent  purchaser  (g). 

Where  a  policy  of  insurance  on  the  life  of  a  debtor  is  assigned  byway 
collateral  security  (A),  the  assignee  will  be  entitled  to  bring  an  action 
rthe  recovery  of  the  insurance  money,  in  the  name  of  the  assured  (i); 

that,  generally  speaking,  there  is  no  necessity  for  resorting  to  the 
)ttrt  of  Chancery  in  such  case  for  a  sale  (k). 

In  the  case  of  a  mortgagee  whose  security  is  composed  of  land  and  of 
)ck  or  personal  chattels,  or  a  policy  simply  assigned  as  a  security,  the 
oper  relief  is,  as  it  seems,  first  to  direct  that  the  collateral  securities 
'  realized,  and  then  to  foreclose  the  real  estate  if  the  deficiency  be  not 
lid  (/). 

[a)  Dfton  V.  MorriM,  ubi  nq>.,  md,  v.  inf.  770.         (g)  Hobitm  v.  BeU^  2  Beav.  p.  24 ;  in  this 

b)  HarriKm  v.  Hart,  Com.  393;  Jarmani  caw  a  questioa  was  raised  whether  the  oon« 

trtgage,  by   Sweet,  300:  In   Lockwood   v.  ditions  of  sale  were  of  such  a  depreciating 

vr,  2  Atk.  303,  it  was  the  representative  character  as  to  amount  to  a  breach  of  trust, 

the  mortgagor  who  sought  to  redeem  the  or  to  constitute  an  objection  to  the  title.    A 

ik,  and  he  was  held  to  be  barred  by  length  lender  of  stock,  on  condition  that  it  be  r» 

time;  the  depositor  himself  might  have  placed,  is  entitled  to  a  bonus  declared  in  the 

eemed  the  stock  remaining  intpecie^Kemp  interim  ;   Vaughan  v.  Wood,  1  My.  Sc  K.  403. 

Waibroak,  supra,  p.  637),  at  least  if  a  As  to  the  right  of  a  person  whose  stock  has 

rtgsge  of  stock  stands  on  the  same  footing  been  improperly  sold  out,  to  take  an  equal 

a  pledge  of  other  personal  chattels,  and  sum  of  stock  afterwards  purchased  by  the 

ess  the   fixing  the  2d  July  following  as  same  person,  see  VulHamy  v.  Noblt,  3  Meriv. 

time  when  the  mortgagee  was  to  retrans-  615. 

if  paid,  would  make  a  difference.  (h)  A  summary  of  the  law  in  regard  to 

it)  Kemp  v.  Wettbrookj  ubi  supra.  Policies  of  Insurance,  may  be  found  in  Jar- 

d)  Ponten  v.  Page,  before  Vice  Chancellor  man,  Mortgage,  by  Sweet,  302,  et  teq. ;  and 

mer,7  Nov.  1816, 1  Mad.  Pr.  and  P.  664.  some  useful  practical  observations  as  to  se- 

t)  Tanertd  v.  PotU,  Rolls,  June  20, 1749,  curities  taken  through  the  medium  of  policies 

onbi.  261  (Lord  Hardwicke,  in  Lockwood  of  insurance,  either  effected  by  the  creditor  or 

luXTfUbi  supra,  said  it  was  not  necessary)  ;  taken  by  way  of  assignment,  are  there  given, 

case  was  not  called  to  the  attention  of  the  Fire  policies  are  not  assignable.  Ibid. 
»-Chancelk>r  Wigram,  in  Slade  y.   Riggt        (0  Jishiey  y.Mhley,  3  Sim.  19,  the  refer- 

0.  ence  to  Brown  v.  Carter ^  5  Yes.  865,  seems 
/)  Slade  V.  Bigg^S  Hare,  38.    It  was  in-  to  be  a  mistake. 

xl,  on  the  authority  of  Pontm  v.  Page^  1         (k)  8ed  v.  sup.  p.  769;  see  further,  on  this 

1.  Pr.  and  P.  664,  3d  edit  supra,  that  the    subject,  infra.  Chaps,  ix.  and  x. 

tgagee  was  only  entitled  to  a  decree  foe        (/)    Vice  Chancellor  Wigram,  Dyson    t. 
le.  Morris,  1  Hare,  423. 
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Wbere  there  U  an  assigDineiit  of  a  policy  to  a  trastee,  in  trust  to  re- 
ceive the  moneys  on  the  death  of  the  assured,  and  out  of  them  to  pay  tltt 
debt,  and  concurrently  a  common  mortgage  is  executed  to  the  debter, 
the  mortgagee  may  have  a  foreclosurei  and  retain  the  benefit  of  the  trust 
of  the  moneys  to  be  recovered  on  the  policy,  but  at  the  risk  of  having 
the  foreclosure  opened  if  he  should  resort  to  it  (a). 
r*77l1  *^^  regard  to  Pledges  of  personal  chattels :  a  material  distinctioD 
^  -'  has  been  drawn  at  law  between  a  mortgage  and  a  pawn,  or  pledge: 
a  mortgagee,  it  is  said,  has  an  absolute  interest  in  the  land,  whereas  the 
pawnee  has  but  a  special  property  in  the  goods  to  detain  them  for  hiss^ 
curity ;  the  delivery,  it  is  added,  is  nothing  but  the  bare  custody,  and  is  not 
like  to  a  mortgage,  for  there  he  that  hath  the  interest  ought  to  have  the 
money ;  but  in  case  of  a  pledge,  it  is  only  a  special  property  in  him  that  takes 
it,  and  the  general  property  (ft)  continues  in  the  first  owner ;  upon  tender  of 
the  money  secured  by  the  pawn  by  the  pawnor  the  property,  notwith- 
standing the  refusal,  is  reduced  constantly  [instantly]  to  the  pawnor 
without  claim  (c).  *^  A  mortgage,"  said  Lord  Alvanley,  **  is  a  pledge, 
and  more,  for  it  is  an  absolute  pledge  to  become  an  absolute  interest  if 
not  redeemed  at  a  certain  time :  a  pledge  is  a  deposit  of  personal  eflfecti 
not  to  be  taken  back  but  on  payment  of  a  certain  sum,  by  express  stipu- 
lation, or  the  course  of  trade,  to  be  a  lien  upon  them"  (d):  still,  however, 
the  pledgor,  though  not  having  the  property  in  the  thing  pledged,  ii 
enabled  to  sell.  Lord  Chief  Justice  Gibbs  (e),  afier  laying  down,  as  a 
general  proposition,  that  a  right  of  lien  gives  no  right  to  sell  the  goods, 
said,  ^^but  when  goods  are  deposited  by  way  of  security,  to  indemnify  a 
party  against  a  loan  of  money,  it  is  more  than  a  pledge ;  the  lendo't 
rights  are  more  extensive  than  such  as  accrue  upon  an  ordinary  lien  ia 
the  way  of  trade."  "These  goods,"  said  his  lordship,  speaking  of  the 
case  before  him,  "  were  deposited  to  secure  a  loan ;  it  may  be  inferred, 
therefore,  that  the  contract  was  this:  If  I,  the  borrower,  repay  the 
money,  you  must  re*deliver  the  goods;  but  if  I  fail  to  repay  you,  yon 
must  use  the  security  I  have  left  to  repay  yourself;  I  think,  therefore,  the 
defendant  had  a  right  to  sell ;  but  where  there  is  no  time  fixed  for  re- 
demption the  pledgee  must  give  notice  to  the  pledgor  to  redeem  befi>re  he 
is  at  liberty  to  sell"  (/). 

In  a  late  case,  one  Nicholson,  the  plaintiff,  borrowed  of  one  Hooper 
48,000/.,  on  a  pledge  of  some  tea  warrants;  Hooper  pledged  the  war- 
r*7721  ^^°^*  ^^^^  Messrs.  Hitchens,  who  were  defendants,  and  who  had, 
*>        -'in  fact,  advanced  the  48,000/. :  the  plaintiff  was  aware  of  this  fact 


(a)  Dymm  ▼.  Morria,  1  Hare,  424-7 ;  bat  Laming,  3  Guineas  Omm  in  Error,  U.  S.  ]v 
9ikBre,  if  he  tboiild  have  lold  the  eetate,  would  20 1,  and  Garhek  t.  Jamtt,  12  Johnson's  Sei»> 
he  then  be  restrained  from  resorting  to  the  U.  S.  p.  146;  and  see  Story  on  Eqaity,  ^ 
policy  moneys  1  Bee  Lodtkart  y.  Hardff^  n^pra,  1030-1033. 

p.  682.  id)  Lord  Alvanley,  Jomm  t.  SMcik,  3Tes. 

(b)  As  in  oaie  of  the  Roman  pigtma  and  J.  372. 

ki^h§ea,  m/pra,  vol.  i.  p.  599,  Lord  Hard*  (c)    Pothomgr  t.  Dotesois  Holt,  N.  P.  Rcpi 

wicke,  1  Atk.  166,  distinguishes  an  English  383. 

pawn  from  the  Roman  jngwiM,  citing  Cod.  (/)  In  GarUdc  T./aim«,«i^'jtf»^  kissnsed 

Just.  iv.  94,  1.  2  and  1.  7.  that  there  is  no  case  to  be  found  where  tho 

(c)  Lord  Hard  wicke,  l?ya/7  v.J}o/i!p,l  Atk.  deposit  was  for  an  indefinite  time,  tbatite 
167;  Yelverton,  178;  2Buist30;  Noy,137;  sale  of  the  pledge  by  the  pawnee,  wiiboac 
Cro.  Ja.  245.  The  law  on  the  subject  of  first  calling  on  the  pawnor  to  redeem,  bM 
Pawns  is  fully  entered  into  in  Coriitjfon  T.  been  held  good. 


Taehing^Pledge.  T7Z 

Q  June,  1835:  the  defendants,  with  the  plaiotifTs  knowledge,  abstained 
rom  sellipg,  at  the  solicitation  of  Hooper,  but  be  then  raised  no  objection 
0  their  title :  the  Lord  Chancellor,  without  deciding  whether  the  court 
Fould  have  given  to  Messrs.  Hitchens  any  aid  to  give  effect  to  their  title 

0  acquired,  was  clearly  of  opinion  that,  as  the  plaintiff*  had  been  privy  to 
he  fact  of  the  defendants  dealing  with  the  property  pledged  as  their  own, 
be  court  ought  not  to  interfere  to  prevent  the  defendants  from  sellings 
Lnd  dissolved  the  injunction  which  had  been  granted  (a).  { 

If  no  time  be  fixed  for  the  redemption,  the  pawnor,  as  before  stated, 
las  his  whole  life  to  redeem  the  pledge,  therefore  time  will  not  begin  to 
UD  against  him  or  those  claiming  under  him  during  his  life  (6). 

The  pawn  does  not  in  any  way  extinguish  the  debt,  for,  if  the  thing 
pawned  be  lost  without  the  default  of  the  pawnee,  he  may  still  bring  an 
iction  against  the  pawnor  (c). 

The  pledgor  of  goods  may  file  a  bill  to  redeem  (d) ;  and  there  may  be 
»ther  cases  where  it  may  be  proper  for  the  pledgor,  or  those  who  repre* 
lent  him,  to  come  into  the  Court  of  Chancery ;  thus,  where  a  question  of 
Tacking  arises. 

The  doctrine  of  Tacking  is  applied  to  pledges  of  goods  as  against  the 
larty  making  the  pledge,  more  extensively  than  it  is  as  against  a  mort- 
gagor of  real  estate ;  the  presumption  as  against  the  pledgor  will  be,  that 
f  the  pawnee  advance  any  further  sums  of  money  to  the  pawnor,  the 
)roperty  pledged  is  not  to  be  redeemed  without  payment  of  the  whole  of 
he  advances.    In  the  case  of  Demondray  v.  Metcalf  (e),  a  person  made 

1  pledge  of  jewels,  to  secure  a  sum  borrowed;  the  pledgor  afterwards 
)orrowed  from  the  same  person  other  sums  upon  a  general  account,  and 
te  insisted  upon  his  right  of  redeeming  the  jewels  upon  payment  of  the 
irst  sum  only ;  the  Lord  Chancellor  said  (in  the  absence  of  precedents) 
hat  it  was  reasonable  and  just  to  suppose  that  the  pawneee  would  not 
lave  lent  the  further  sums  *but  on  the  credit  of  the  pledge  he  r^c^^qi 
lad  in  his  hands,  and  therefore  held  that  the  pledgor  must  pay  '-  -' 
he  whole.  But  the  right  to  tack  cannot  be  set  up  against  an  assignee 
)f  the  equity  of  redemption,  or  against  creditors  bringing  a  bill ;  and  in 
!ase  of  a  bankruptcy  the  pledge  can  be  retained  only  for  the  first  sum, 
md  the  pledgee  must  come  in  under  the  commission  for  the  remainder  (y*): 
)ut  it  has  been  held  that,  where  a  pledge  is  made  to  secure  a  loan,  and 
ifterwards  the  pledgor  borrows  a  further  sum,  for  which  a  third  person 
)ecome8  security,  such  third  person,  having  paid  the  second  debt,  will 
)e  entitled  to  have  the  surplus  proceeds  of  the  entire  property  pledged 

(a)  Nidu>kon  ▼.  Hooper^  4  My.  &  Cr.  186.  defanit  of  payment  by  the  plaiDtiff  to  thede* 

Is  the  bill  did  not  offer  to  redeem  the  de-  fendant  of  the  amount  found  due,  the  plain* 

endants,  Messrs.  Hitchins,  but  disputed  their  tiff's  bill  is  to  stand  dismissed  with  costs, 

itle,  the  Lord  Chancellor  would  not  even  which  opemtes  as  a  foreclosure  (3  Hare,  37). 

iontinue  the  injunction  on  payment  of  what  (e)  Prea  Ch.  419;  2  Vern.  691 ;  so  where 

vas  claimed  by  the  defendants  into  court.  bonds,  bills,  or  other  securities  are  pledged; 

(6)  Lord  Hardwicke,  Kemp  t.  Weatbrw^  Vandente  v.  WilHt,  3  Bro.  C.  C.  21;  see  Sir 

siting  1  Bulst.  36,  tupra^  p.  769.  W.  Grant's  observations  on  this  case,  6  Yet. 

(c)  2  Salk.  523 ;  2  Fonbl.  279.  230. 

(d)  Amongst  the  forms  collected  by  the  (/)  Demandray  y.  Mdcalf,  Vandtrzm  ▼. 
lateSir  H.  Seton  (pp.  181, 182),  is  one  of  a  WtOu^  M  tum-a;  Mam  v.  datUm^  6  Yea. 
3ecree  in  a  suit  for  the  redemption  of  goods,  229 ;  1  Jac.  oi  W.  244. 

vhich  contains  the  ordinary  direction  that,  in 
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applied  ia  reduction  of  the  second  debt,  even  against  the  assignees  of 
the  pledgor  (a).  If  a  pawnee  of  chattels  takes  a  security  by  spedattj, 
as  a  bond^  for  his  subsequent  debt,  it  will  be  presumed,  it  has  been  said, 
that  he  did  not  intend  to  rely  on  the  pledge  (6). 

A  bill  may  also  be  filed  where  a  discovery  is  necessary,  as  where  the 
pawnor  has  become  bankrupt.  Lord  Hardwicke  held  that  the  assignees 
might  file  a  bill  to  redeem,  for  it  was  necessary  for  them  to  know  the 
exact  sum  due,  before  they  could  make  such  a  tender  as  would  enaUe 
them  to  bring  an  action  of  trover  (c).  So  it  is  a  case  for  the  interference 
of  the  Court  of  Chancery,  where  the  legal  right  to  possession  is  trai»- 
ferred,  as  by  indorsement  and  delivery  of  a  bill  of  lading,  and  there  are 
equitable  claims  upon  the  proceeds  {d).  The  same  principle  will  applj 
in  all  cases  where  the  remedy  in  the  Court  of  Chancery  is  more  ceitaia 
and  efficacious  than  that  which  can  be  obtained  at  law:  and  where  a 
specific  time  limited  for  the  redemption  has  passed,  so  as  to  exclude  a 
remedy  at  law,  probably  the  Court  of  Chancery,  on  its  general  principles, 
would  entertain  a  bill  for  redemption,  the  pledge  remaining  in  specie^  if 
applied  to  within  a  reasonable  time  (e). 

As  to  the  right  of  Factors  to  pledge  {/^ :  As  a  general  propositioD, 
r*T7ii1  *^  ^S^^  of  lici^  i^  A  factor  gives  no  right  to  sell  the  goods  (g-),  nor 
I-  -I  at  common  law  had  he  any  right  to  pledge ;  but  this  right  has 
been  conferred  upon  factors,  under  certain  circumstances,  by  the  4  Geo. 
IV.  c.  83,  amended  by  the  6  Geo.  IV.  c.  94.  A  factor  who  has  made 
advances  to  his  principal  has  no  authority  to  sell  without  reference  to  the 
interests  of  his  employer,  and  contrary  to  his  directions,  though  notice 
has  been  given  by  the  factor  (A).  Where  goods  come  into  the  possession 
of  a  person  under  a  special  contract,  he  cannot,  in  respect  of  his  character 
of  factor  or  otherwise,  claim  to  retain  them  for  his  general  balance  (t). 
Lord  Hardwicke  extended  the  doctrine  of  tacking  to  the  lien  of  a  factor, 
even  against  the  assignees  of  his  principal  (A;). 

K  a  testator  gives  a  cup  or  personal  estate  of  any  description,  whid 
is  in  pawn,  or  in  mortgage,  or  charged  in  any  way,  it  is  a  full  gift,  and 
the  executor  is  bound  to  redeem  it  out  of  the  general  assets  of  the  tes- 

(a)  Praed  y.  Oardiner,  2  Cox,  80.  kim  ▼.  Bradley,  I  Hare,  231.     There  are  abo 

(6)  Diet  Demandray  v.  3iidadf,  Pr.  Ch.  421 ;  liens  without  possession,  as  the  vendor's  bea 

▼.  inJrOy  p.  804.  in  equity  for  liis  purchase  money,  which  will 

(c)  Kemp  y.  Weatbrook,  1  Ves.  278.  be  treated  of  under  the  head  of  Specific  per 

(</)  Spalding  v.  Ruding,  6  Beav.  376, 380.  formance  of  oontraots.     A  short  abamct  of 

(c)  See  Jarm.  Mortg.  by  Sweet,  300.  the  law  on  this  subject,  ia  MiUer  on  EqniA- 

(/)  As  to  the  law  as  to  pledges  by  Factors,  ble  Mortgages,  pp.  4  to  13,  may  be  referred  id 

as  settled  by  the  stat.  4  Geo.  IV.  c.  83, 6  Geo.  with  advantage.    The  whole  law  of  lien  a 

lY.  c.  94,  see  Jarm.  Convey,  by  Sweet,  291.  elaborately  discussed  in  the   1st  chapter  oi 

A  Lien  is  different  from  a  pawn  and  a  pledge ;  Jarm.  Convey,  by  Sweet,  vol.  v. ;  and  see  xi. 

a  lien  at  common  law  is  a  right  in  one  man  Jurist,  Na  558,  and  hifrOy  SecL  x.  of  this  chap. 

to  retain  that  which  is  in  his  possession  be-        (g)  C.  J.  Gibbs,  Holt's  N.  P.  Ca.  3^3. 

kmging  to  another,  till  certain  demands  of  him,        (A)  Smart  v.  Safuku%  C.  P.  x.  Jurist,  S41, 

the  person  in   possession,  are  satisfied,  per  844. 

Grose,  J.,  2  East,  235;  and  that  possession         (t)  I^Hxlding  v.  Rudrng^  vU.  Jurist,  733;  6 

may  ha  ye  been  acquired  without  reference  to  Beavan,  380-1. 

security  for  money ;  the  lien  of  a  carrier  on         (Ic)  Ex  parte   Deeze^  1  Atk.  228 ;  there  is 

goods  committed  to  him,  and  of  a  solicitor  on  an  useful  note  on  this  subject  by  Mr.  Raithbf, 

his  client's  papers,  are  instances ;  as  to  which  p.  230  {  and  see  Ex  part*  Odbeaden,  i6ML236. 

see  £ozon  v.  BoUamd^  4  My.  &  Cr.  354  j  Per- 


Mortgages  of  Ships —  Of  Freight.  774 

ator ;  if  that  be  not  done,  the  legatee  is  entitled  to  stand  in  the  same 
ituation  as  if  the  duty  of  the  executor  had  been  performed  (a). 

If  a  person  absolutely  transfer  bis  shares  in  a  company  to  another  by 
ray  of  mortgage,  and  the  mortgagee  as  registered  owner  becomes  liable 
or  calls  or  other  payments,  he  cannot  compel  his  mortgagor  to  indemnify 
lim  unless  he  come  to  redeem  (6). 

The  crown  cannot  avoid  an  equitable  mortgage,  or  the  lien  of  a  factor, 
T  of  a  wharfinger,  or  a  bond  fide  assignment  in  trust  for  creditors,  or 
Luy  similar  assignment  or  charge;  because  they  are  created  when  the 
lebtor  has  legal  power  to  create  them,  and  they  all  act  upon  the  property 
before  the  interest  of  the  crown  accrues,  and  the  crown  can  only  take 
be  property  subject  to  such  liabilities  as  the  debtor  has  legally  created  (c). 

Mortgages  of  ships,  as  they  are  subject  to  the  provisions  of  the  Navi- 
gation Laws,  seem  to  require  particular  notice.  The  stringency  of  those 
aws  has  been  observed  upon  in  a  preceding  chapter ;  merely  equitable 
itles,  generally  speaking,  are,  as  has  been  there  observed,  excluded 
»y  those  laws  {d).  The  mortgagor,  it  is  to  be  noticed,  does  not  now 
'cease  to  be  owner ;  so  that  if  the  mortgagee  merely  insures  his  r«77Ri 
»wn  interest  in  the  ship,  he  can  only  recover  to  the  amount  of  the  ^  -■ 
lebt  due  to  him  (e). 

In  Langton  v.  Horton  (/),  Lord  Langdale  said  it  might  well  be  doubted 
vhether,  under  the  provisions  of  the  act  3  &  4  Will.  IV.  c.  55,  ss.  35, 
L2, 43,  there  can  be  any  valid  mortgage  in  any  case  in  which  the  parties 
lo  not  secure  to  themselves  the  protection  which  the  statute  gives  by  the 
node  of  proceeding  which  is  therein  directed.  Where,  by  the  omission 
»f  the  creditors  to  perfect  a  mortgage  security  upon  a  ship  according  to 
he  exigences  of  the  statute,  the  benefit  of  the  creditor's  security  is  lost, 
he  surety  is  discharged  to  the  extent  of  the  value  of  such  security  (g). 

The  mortgagee  of  a  ship  is  entitled  to  the  accruing  freight  from  the 
ime  he  takes  possession  (h) ;  but  where  he  does  not  take  possession  he 
s  not  entitled  to  the  freight  (t). 

(a)  Lord  Thnrlow,  ^thbumerr.  M^Guirtt  but  in  Glascott  v.  Lang,  2  Phillips,  p.  310, 

!  Bro.  113;  Sir  J.  Leach,  Knight  v.  Davis,  3  there  will  be  found  a  discussion  as  to  the  cir- 

tfy.  &  K.  358,  361:  and   see  Marshall  v.  cumstances  which  will  or  will  not  invalidate 

^lloway,  5  Sim.  196,  203 ;  Stewart  v.  Denton,  a  bottomry  bond.     Whilst  I  am  writing,   the 

iDougl.  219.     This  rule  was  adopted  from  Navigation  Laws  appear  to  have  received  a 

he  civil  law ;  see  Swinburne,  pt.  7,  sect  20,  death-blow. 

>.  548.  (r)  Lving  v.  Richardson,  2  Barn.  &  Adol. 

(6)  Phene  v.  Oilian,  5  Hare,  10.  p.  196.    This  case  was  decided  on  the  slat.  6 

(c)  Giles  V.  Grover,  opinion  of  Mr.  Justice  Geo.  IV.  c  110,  §  45. 

?aiteson,  6  BU.  292;  1  Phill.  733;  v.  wi/  (/)  Langton  v.  Horton,  5  Beav.  19. 

'86.  (g)  Capel  v.  Butler,  2  Sim.  &  St.  457. 

(d)  y.  supra^  p.  221 :  see.  on  this  subject,  (A)  Kerswillv.  Bishop,  2  Crompt.  &  J.  529. 
Tarman.  Mortgage,  by  Sweet,  where  the  pro-  The  mortgage  was  by  assignment  of  the  ship 
nsions  of  the  statute  3&  4  Will.  IV.  c.  55,  and  tackle,  &c.,  with  a  power  of  sale;  and 
ire  set  out;  et  v.  pp.  320,  321,  where  the  see  Dean  v.  M'GMe,  12  J.  B.  Moore,  185;  S. 
inihorities  are  collected ;  and  Coote,  p.  327,  C.  4  Bing,  45  (3  Cr.  &  J.  540,  Bayley,  B.). 
'M9.;  and  see  Langton  v.  Horton,  5  Beav.  (t)  Chinnery  v.  Blackburne,  1  H.  Bl.  117,  t» 
18, 19;  and  RidguHiy  v.  Roberts,  4  Hare,  106.  notd;  S,  C.  3  Doug.  394  (2  Cr.  &  J.  539). 
Those  who  may  require  more  particular  in-  Lord  Langdale's  Expressions  in  Langton  v. 
Tormation  will  resort  to  the  new  edition  of  Horton,  5  Beav.  19,  as  reported,  are,  "It  is 
Abbott's  Law  of  Shipping.  Of  Liens  on  Ships,  admittisd  that,  independently  of  special  con- 
uid  their  Cargoes,  v.  infra.  Section  x.  I  do  tract,  the  sale  or  mortgage  of  a  ship  will  carry 
Qot  enter  into  the  subject  of  bottomry  bonds ;  freight  accruing  due  at  the  time  of  the  sale  or 


77^  Mortgage  of  Cargo— Of  Propertjf  to  be 

Although  Freight  which  has  to  be  earned  cannot  be  asagned  accord- 
iog  to  the  rules  of  law  (a),  such  an  assignment,  bj  way  of  mortgage  or 
otherwise,  is  good  in  equity  {b) :  and  a  security  ralid  in  equity  may  be 
given  upon  a  cargo  to  be  acquired  in  the  course  of  a  Toyage  (c).    If  t 
person  has  done  all  in  his  power  to  obtain  possession  or  quasi  posseasba 
of  the  cargo  assigned  to  him,  by  giving  notice  to  all  those  who,  as  be 
as  his  knowledge  extends,  ought  to  have  notice,  he  will  not  be  defeated 
of  his  priority  by  the  circumstance  of  a  subsequent  incumbrancer  haviag 
r*7761  ^^^''^^'^^  been  enabled  to  give  a  prior  notice  to  ^a  person  to 
*•        -I  whom  the  cargo  has  been  consigned  by  the  mortgagors  unknown 
to  the  first  mortgagee :  the  mortgagee  of  a  cargo  on  board  a  sbip  at  sea 
is  not  bound  to  send  letters  to  meet  the  master  wherever  the  ship  may 
possibly  come  (d).     Upon  a  sale,  and  therefore  upon  a  mortgage  of  a 
ship  with  its  appurtenances,  independently  of  special  contract,  **  appur- 
tenances" include  everything  belonging  to  the  owners  which  is  on  boaid 
the  ship  for  the  accomplishment  of  the  object  of  the  adventure ;  but  the 
cargo  is  not  an  appurtenance :  a  cargo  of  whale  oil  cannot  be  considered 
as  freight  incident  to  the  employment  of  the  ship,  so  that  it  does  not  pasi 
by  an  assignment  of  the  ship  (e). 

Where  the  property  is  of  a  fluctuating  nature,  as  the  stock  of  a  pub- 
lican, it  seems  that  wines  and  the  like,  to  be  after  acquired,  may  be 
mortgaged  at  law,  but  the  terms  of  the  mortgage  must  be  special  {f)^ 
An  assignment,  by  way  of  mortgage,  of  a  legacy  in  anticipation  will  be 
good  in  equity  (g) :  an  assignment  of  a  legacy  charged  on  lands  in  a 
register  county  does  not  require  registration  (A). 

aAer  possession  is  taken  by  a  mortgagee,'*  <f  313;  LangUm  v,  Horton^  1   Hare,  557-S61, 

T.  t^.  p.  20 ;  but  the  counsel  did  not  put  his  and  the  cases  there  cited ;  and  of  the  nocioe 

title  higher   than  in  the  event  of  his  taking  requisite  for  the  completion  of  the  title  id  a 

possessioQ  before  the  conclusion  of  the  voy-  chose  in  action,  which  dependa  npoo  anal»> 

age,  ibid.  p.  15.  ip>iis  principles,  v.  tn/ro,  Cbapa.  ix.  aod  x. 

(a)    Robinaon  y.  MacdonneU^  5  Maule  &  S.  Some  of  the  most  important  cases  on  the  ai^ 

328,  236.  ject  are  collected  by  Mr.  Daniel  in  his  lepot 

(6)  Dougloi  V.  Rua$ea,4  Sim.  535,  affirmed  of  Taylor  v.  Blaki,  Dan.  R.  70. 

1  My.  &  K.  488,  the  leading  cases  are  there  (e)    Lord   Langdale,    LatngUm,  ▼.  Eartm 

cited,  ft  T.  infra,  Chapter  x.,  Assignment  of  (1842),  5  Beav.  20,  21,  22. 

Choses  in  Action.     Freight  earned  under  a  (/)  Tapfidd  ▼.  Jifttaum,  C.  P.  Tii.  Jur.  771, 

charter  party  executed  aAer  the  date  of  the  772-3,  H  y.  si^o. 

testator's  will,  and  which  did  not  become  due  (g)  Bennett  v.   Cooper,  9  Beav.  252;  iks 

till  aAer  the  testator's  death,  will  not  it  seems  assignment  was  accompanied  by  a  power  of 

pass  to  a  specific  legatee  of  the  ship,  Stq^hti^  attorney,  i^.  254  ;  though  it  aeems  such  an  io- 

mm  y.  DowetMy  3  Beay.  312.  terest  cannot  be  given.     See  Mode  y.  SM^ 

Cc)  Langton  v.  Morton,  1  Hare,  555-6-7.  teeU,  infra.  Chaps,  ix.  and  x. 

(d)  Fehham  y.  Clark,  1  De  G.  &  Sm.  307,  (A)  Makobn  y.  CharUtwowtk^  1  Keen,  71 
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Effect  of  Sects,  19  <fr  21  of  StcU.  7  d?S  Vict.  e.  96,  on  an  Assignment  and  Dditenf  ef 

Personal  Chattels^  on  the  Insolvency  of  the  Assignor, 

In  a  late  case  {Parrott  v.  Congreoe,  xiii.  Jur.  398),  the  Vice-Chancellor  of  Eng- 
land held,  on  the  conatruction  of  the  act  referred  to,  that,  where  a  bill  of  sale  a 
personal  chattels  as  a  security,  with  a  power  to  sell,  had  been  made  one  year  before 
the  insolvent  petitioned  for  protection,  but  possession  of  the  goods  had  not  b(*ai 
taken  till  one  month  before  tne  presenting  or  the  petition,  the  Holder  of  the  l^  of 
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Ale  eoald  not  sell,  and  that  he  oonkt  only  come  in  under  the  insolvency ;  and  see 
^ire  v.  Euetsan,  1  Q.  B.  Bep.  308. 


ADDITIONAL  NOTE,  No.  H. 

Paumbrokers  Act — Usury  Laws, 


In  the  late  case  of  Fitch  y.  Bochjbrt,  ziii.  Jur.  314,  before  the  Yice-Chancellor  of 
Sngland,  the  effect  of  the  Pawnbrokers  Act,  39  Geo.  III.  c.  99,  as  to  the  right  to 
he  surplus  proceeds,  and  of  the  2  &  3  Yict.  c.  37,  {  1,  in  regard  to  taking  interest 
br  loans  of  money  above  lOl.  in  amount  in  reference  to  the  Pawnbrokers  Acts,  is 
liscussed. 


^Section  X. — Of  Equitable  Mortgages  and  Liens^  and  of  Liens  rn^^'ri 

generally.  ^        ■' 

i  1. — Of  Securities  under  written  InstrumeTkts* 

^SemrUy  by  written  Agreement  or  Directions,  en  Land  or  other  Property. 
Charged  by  Agreement  on  Property  to  be  subsequently  acquired. 
Oireetion  by  a  Party  that  his  Creditor  be  paid  out  qfapartiadar  Fund. 

A  SECURITY,  equivalent,  in  equity,  to  an  actual  mortgage  by  deed,  or 
0  a  pledge,  may  be  acquired  under  a  written  agreement,  or  through  the 
nedium  of  written  directions  (a).  Any  instrument  in  writing,  which 
{hows  that  it  was  the  intention  of  the  creditor,  in  executing  it,  to  make 
lis  land  or  other  property  a  security  for  the  debt,  as  the  assignment  of 
he  rent  secured  by  a  lease,  will  amount  in  equity  to  an  actual  secur- 
ty  (b).  Lord  Kenyon  was  inclined  to  think  that  a  parol  direction  to 
issign  personal  property  to  a  creditor,  without  any  deposit,  was  sufficient 
;o  give  an  equitable  security  on  the  property  (c). 

A  promise  in  writing  to  give  a  security  by  mortgage  of  lands  when 
called  upon,  does  not,  on  the  death  of  the  debtor,  aSect  any  lands  of 
vhich  the  debtor  may  have  been  seised  during  his  life  {d) ;  but,  if  the 
igreement  be  to  settle  on  a  certain  day  lands  of  a  certain  value,  it  will 
create  a  lien  on  the  lands  of  which  the  party  is  seised  on  that  day  (e), 

(a)  I  need  scarcely  inform  the  reader  that  vations  on  FreemoitU  v.  Ikdirtt  ubi  sup.,  and 

he  subject  of  this  chapter  has  beeo  treated  of  Rovmddl  v.  Brtaryj  2  Vem.  482,  and  Deth 

ff  Mr.  Samuel  Miller,  in  a  distinct  Treatise,  com  v.  Smithy  3  Atk.  337,  in  the  case  of  Wd^ 

0  which  learned  work  I  would  refer  the  sm-  luky  ▼.  WeUakify  4  My.  &  Cr.  p.  581,  as  to 
lent  and  the  practitioner.  the  effect  of  a  covenant  where  it  is  to  charge 

(6)  Ex  parte  WiUsj  1  Yes.  J.  162 ;  2  Cox,  lands  generallj,  and  where  it  refers  to  a  parti- 

(33 ;  Card  v.  Jaffray^  2  Scho.  &  L.  379 ;  see  cular  time  or  value.  The  case  of  Raotni^uao  r. 

Farm.  Mortgage,  by  Sweet,  109;  and  Miller  HaUierj  7  Sim.  3,  affirmed  by  Lord  Lyndhnrst, 

n  Equit.  Mortgages,  p.  2,  et  teq,,'  and  see  affords  an  instance  where  a  covenant  to  settle 

Brown  v.  HeatkcoU,  1  Atk.  162,  on  the  effi-  a  fe^aimple  estate,  of  a  certain  value,  was 

»cy  of  an  equitable  assignment  of  personal  held  not  to  create  a  lien  on  the  estates  in  the 

property  as  against  assignees.  covenantor's  possession,  partly  as  tenant  in 

(c)  Hankiy  v.  Verwm,  2  Cos,  14,  ease  of  tail,  and  partly  in  fee.    And  on  the  difference 

i  ship.  between  an  agreement  that  amounts  toa  peiw 

(<Q  WiUiam$  v.  Lucatj  2  Cox,  160;  foltow-  soual  undertaking,  and  one  that  creates  a  Hen 

ng  Frmnouk  v.  Dtdirtt  1  P.  W.  4'29.  on  real  estate,  see  Berrington  v.  Eoani,  3  Ya 

(0  V.  supra,  p.  254 ;  Rnmdell  v.  Bnar^,  k  Coll.  384,  392. 

1  Vern,  482.    See  Lord  Cottenham*s  obser- 
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'''It  is  DOW  fully  established  that  contracts  to  charge  property  sahie- 
quently  acquired,  may  be  enforced  in  equity  (a) ;  but  a  rerbal  promiK 
to  deposit  a  future  lease  when  obtained,  cannot  be  enforced  as  giving  a 
lien  (&). 

A  direction  in  writing  by  a  debtor  to  a  third  person,  who  holds  an 
estate  at  the  debtor's  disposal — for  instance,  to  a  vendor  who  has  not 
conveyed  to  the  debtor  who  has  purchased  the  estate — ^to  convey  the 
estate  to  a  creditor  as  a  security  for  his  debt,  is  irrevocable,  and  will  con- 
stitute, in  equity,  a  mortgage :  and  if  the  conveyance  has  been  made, 
under  such  directions,  to  a  person  standing  in  the  character  of  creditor 
at  the  time,  that  is  in  itself  sufficient  to  rebut  the  presumption  that  the 
conveyance  was  intended  to  be  made  to  him  as  a  mere  trustee  (c).  In 
one  case,  a  general  agreement  to  assign  all  the  debtor's  lands  in  a  par- 
ticular place  was  held  not  to  be  confined  to  his  freehold  lands  only,  but 
to  extend  to  copyholds  also,  upon  the  recital  in  the  instrument  (</).  The 
case  of  Buckle  v.  Mitchell  (e)  is  a  direct  authority  for  the  proposition  thst 
an  equitable  interest  in  land  entitles  the  purchaser  by  contract  to  clothe 
it  with  the  legal  estate  {/)• 

Where  a  trader  gave  to  one  of  his  creditors  a  direction  in  writing, 
addressed  to  the  executor  of  his  debtor,  to  pay  the  debt  due  to  him  to 
the  creditor,  when  there  should  be  funds  of  the  testator  (the  debtor)  ap- 
plicable to  the  payment  of  debts  of  that  class,  and  the  executor  retained 
the  order,  and  the  trader  afterwards  became  bankrupt,  it  was  held  that 
the  creditor  of  the  trader  was  entitled  toVeceive  the  amount  of  the  debt  f/}. 
r»7791  ^  ^^^^^  express  directions  were  given  *by  a  receiver  of  an  cs- 
**  ^  tate  in  Jamaica  to  the  consignees  in  England,  to  keep  down  the 
plaintiff's  annuity,  which  had  been  directed  to  be  paid  out  of  the  fiist 
proceeds  of  the  estate  in  a  suit  instituted  in  Jamaica,  and  the  consignees 
for  a  time  acted  upon  it,  but  afterwards  endeavored  to  apply  the  con- 

(a)  Lord  Cottenbam,  WeUedey  ▼.  W^Mty^        (r)  Lord  Redesdale,  Can/ ▼.^a^fray,  2  Sd^ 

4  My.  &  Cr.  579 ;  Lydt  v.  Mynn,  4  Sim.  p.  595 ;  &  L.  384. 

1  My.  &  K.  683  ;  Metcalft  v.  Ardibihop  of        (<f)  Ex  parte  Glyn,  iv.  Jtir.  395. 
York,  6  Sim.  224:  affirmed  by  Lord  Gotten-         (e)  18  Ves.  100. 

ham,  on  appeal,  1  My.  h  Cr.  p.  647  j  that  was        (/)  Vice-Chancellor  Wignmi,  LUUr  t.  TW*- 

the  case  of  an  agreement  by  a  vicar,  before  «er,  z.  Jur.  752 ;  5  Hare,  291 ;  and  such  u 

the  passing  of  the  67  Geo.  III.  c.  99,  to  charge  interest  will  therefore  defeat  a  ▼oluoMiyoofr' 

any  benefice  to  which  he  might  be  promoted  veyance  ;  ibid. :  and  limitations  to  oollateab 

(as  to  the  statutes  affecting  charges  on  Eccle-  being  strangers  to  a  contract,    Statpcek  t. 

siastical  benefices,  see  1   My.  &  Cr.  553} ;  StaqpooU,  2  Conn.  &  L.  508. 
Mrinmmr.Maedomtdl^  5  M.&S.  228;  CMfftf        (g)  ExparU  South,  3  Swanst.  393;  had 

▼.  Auber^  1  Jac.  &  W.  p.  526  ;  Douglaa  v.  Rmb^  Eldon  there  obeeryes  upon  the  doctrine  at  lav, 

•cff,  4  Sim.  524  (1  My.  &  K.  488) ;  Jkxandar  that  the  party  receiving  the  order  should 

▼.  Dvkt  of  Wtlhngton,  2  Russ.  &  M.  35  ( 1  My.  under  a  contract,  in  order  lo  make  the 

h  Cr.  556)  :  one  point  raised  in  the  flrst'cited  fer  or  lien  available  (as  to  urbich,  v.  «■ 

case  was  that  the  covenant  was  to  execute  a  WxBiaam  v.  £i«rctf,  14  flast,  p.  5^2; 

ligal  ehargt  which  had  become  illegal  before  v.  CarvaUiOj  4  My.  &  Cr.  p.  690 ;  and  see  tbe 

any  attempt  was  made  to  enforce  it;  but  Lord  Vice-Chancel  tor  of  England's  observatkxis  oa 

Cottenham  held  that  there  was  an  §qmlabk  that  case,  2  Sim.  342 ;  and  Stoit  v.  iVdbr. 

charge,  independently  of  the  covenant  to  exe-  3  Meriv.  652) ;  that  that  was  not  the  doctnae 

cute  a  &ga/  charge  (}bid,  557) :  and  see  LeunM  of  this  court,  see  WrigH  ▼.    Wm^  4  RaA 

T.  Madodet,  1 7  Vesey ,  p.  48,  a  case  which  arose  220,  by  Lord  Eldon,  overruliog  tbe  deciaioQ  of 

on  a  contract  to  settle  future  personal  estate;  the  Vice  Chancellor ;  and  see  1  H.  Bl.  243; 

€t  V.  aupra,  p.  776.  and  Batiey  v.  Culvene^  8  Bam.  ic  C  44S; 

(6)  Ex  parU  Coombe,  4  Mad.  pp.  249,  251 ;  Jkxander  v.  Duke  of  WdHm^tm,  Q  Rass.  k 

and  see  Ex  parte  Hooper^  1  Meriv.  7.  M.  46,  asmgnment  of  prize  money,  and  G^v* 

worth  V.  Stephmut  ^  Hare,  186. 
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ngnments  to  another  purpose;  the  plaintiff  was  held  to  be  entitled  to 
the  proceeds  in  the  hands  of  the  consignees  (a). 

In  a  case  before  Lord  Keeper  Wright,  a  person  entered  into  a  con- 
tract for  the  purchase  of  an  estate  ;  the  lands  purchased  were  subject  to 
mortgages  and  judgments :  the  purchaser,  according  to  agreement  be- 
tween him  and  the  vendor,  placed  the  purchase  money  in  the  hands  of 
El  third  person,  to  be  paid  in  discharge  of  the  incumbrances  when  the 
iiiDount  should  be  ascertained ;  but  before  this  was  done,  the  purchaser 
lied,  not  leaving  assets  to  pay  his  debts  on  bond.  The  question  was, 
orhether  the  money  deposited  was  to  be  considered  as  assets  of  the  pur- 
chaser, and  to  be  applied  in  payment  of  his  debts ;  or  whether  it  was 
bound  to  the  specific  purpose  of  the  deposit,  and  to  be  applied  in  pay- 
ment of  the  incumbrances  according  to  the  agreement :  in  the  one  case, 
;he  general  creditors  would  be  left  without  any  funds  for  payment  of 
heir  debts ;  in  the  other,  the  mortgagees  might  have  been  paid  by  pro- 
ceeding to  enforce  their  securities :  it  was  held  that  the  money  was 
)ound  by  the  agreement,  and  must  be  applied  in  payment  of  the  incum- 
>rances  (&). 

In  order  to  constitute  an  equitable  assignment  of, or  lien  upon,  a  chose  in 
lotion,  there  must  bean  engagement  to  pay  out  of  the  particular  fund  (c): 
f  the  order  be  given  for  a  valuable  consideration  on  the  part  of  the 
lolder — for  instance,  as  an  inducement  to  the  party  to  supply  goods,  and 
xe  does  so  on  the  faith  of  it — it  does  not  appear  to  be  necessary  that  the 
lolder  of  the  chose  in  action  should  accept  the  order  {d)i  but  this  rather 
)elongs  to  Chapter  IX.,  on  the  Assignment  of  Choses  in  Action,  in  this 
rolume. 

We  now  proceed  to  consider  the  cases  in  which  a  lien  or  charge  may 
)e  created  without  writing — namely,  by  Deposit. 

*l  "2.— Of  Securities  by  the  Deposit  of  Deeds,  fcith  or  toUhout  Writing.    [*780] 

Iden  by  Deposit  of  Deeds, 

Teneral  Doctrines  on  this  Suttjed. 

Subsequent  Advances. 

Oeht  to  new  Firm. 

Jeposii  of  a  Portion  of  the  Deeds  only. 

%eds  delivered  to  Solicitor  for  the  purpose  of  preparing  a  Mortgage. 

laen  cis  against  Third  Persons. 

Jhject  of  Deposit  may  he  explained  by  Evidence. 

deposit  in  the  hands  of  a  Third  Person. 

Agister  not  Notice  cks  against  Deposit  of  Deeds. 

deposit  of  Agreement — Of  Court  Rolls. 

deposit  by  Accountant  to  the  Crown. 

deposit ,  and  subsequent  Conveyance  in  contemplation  of  Bankruptcy. 

depositary  ^  Lease  not  lidble  to  the  Landlord  on  the  Covenants  it  contains. 

deposit  ofLeasej  with  Covenant  not  to  assign. 

y^sit  of  Deeds  by  Mortgagor j  Prior  Mortgagee  having  omitted  to  obtain  them. 

Plumb  V.  Fluitt,  2  Anst. 

WorthiD^n  V.  Morgan,  xiii*  Jur.,  before  Vice- Chancellor  of  England. 

Observations  in  thai  Case. 

(a)  Fitzgerald  y.  Stewart,  2  Sim.  p.  S33;         (d)  Lett  y.  Morris,  4  Sim.  p.  607,  is  an  in- 
ffirmed,  2  Russ.  &  M.  457.  stance  of  such  an  assignment  being  held  to  be 

(b)  Farr  y.  Middleton,  Free  Cb.  174.  good ;  there  was  no  acoeptanoe  of  the  order 

(c)  Sir  J.  Leach,  Waiwn  y.  Duke  of  Wd"  in  tliat  case, 
ifigfon,  1  R.  &  M.  605. 
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DepasUee  takes  imeh  LUerest  only  a»  ike  Depositor  had* 
Banedies  of  ike  Depositee  in  the  Court  of  Chancay. 

Dicta  of  Lord  CoUenham  on  this  subject. 
Lord  Rosslyn*s  Genercd  Order  in  Bankruptcy, 
Costs  of  Procuring  a  Sale  in  Bankruptcy. 
From  what  Time  the  Depositee  is  entUled  to  ihe  Bents. 
Equitable  Charge  has  Jnreference  to  a  JudgmenL, 

Whitworth  v.  Gaugain,  1  PhUlips. 

Additional  Notes, 

No.  L — Parker  o.  Houaefield,  2  My.  dc  K.  Agfy ;  v.  snpra,  p.  791. 
No.  JL — Mr,  JarmanU  deductions  from  Plumb  r.  FliutL 

It  has  been  determined  by  a  series  of  authorities  that  a  lien  on  \ui 
may  be  obtained  by  a  mere  deposit  of  the  deeds  relating  to  the  bud, 
notwithstanding  the  Statute  of  Frauds.  This  subject  has  been  a  feiliie 
source  of  litigation.  Whether  the  lien  obtained  by  a  simple  deposit  is, 
as  it  is  generally  called,  an  equitable  mortgage,  or  whether  it  amoonts 
only  to  a  charge,  is  left  in  some  obscurity ;  the  balance  of  authoiitj 
appears  to  incline  in  favor  of  the  latter  view. 

The  question,  as  is  more  particularly  adverted  to  hereafter,  depeodi 
upon  this :  Is  the  deposit  of  the  deeds  all  that  is  intended  to  be  doM^ 
or  is  it  to  be  gathered  from  the  act  of  deposit  that  something  further-- 
namely,  a  formal  security,  such  as  is  usually  given  on  an  adranceoC 
money  on  the  security  of  land — is  to  be  given?  If  the  former onlj, 
r*7Rl1  ^^^^  ^^^  deposit  amounts  to  a  simple  charge,  and  the  *remcdjto 
I-  -I  enforce  the  charge  will  be  the  same  as  is  given  in  other  casei 
where  money  is  charged  upon  land — namely,  by  sale.  If  the  latter, 
then  the  remedy  would  appear  to  be,  first,  to  compel  the  completioAof 
the  contract,  and  then  to  give  the  ordinary  remedies  which  a  moitgapc 
is  entitled  to ;  or,  if  the  money  is  required  to  be  paid,  to  assume  dot 
what  ought  to  have  been  done  is  done,  and,  instead  of  mere  foredosut 
on  default,  to  order  a  conveyance  of  the  legal  estate. 

We  shall  first  proceed  to  a  consideration  of  the  authorities  in  reference 
to  the  general  doctrine. 

It  has  been  decided  (a)  that  a  mere  deposit  of  title  deeds  relating  v 
real  estate  upon  an  advance  of  money,  without  a  word  passing,  gi^  ^ 
equitable  lien  (6),  and  it  will  prevail  against  a  subsequent  purcha^ 
with  notice  (c).  This  doctrine  has  been  considered  to  be  difficult  to  be 
maintained,  either  upon  principle  or  on  grounds  of  public  policj(4j 
but  it  is  firmly  established,  though  latterly  a  disposition  has  been  erinojl 
not  to  extend  its  operation  (e).     A  deposit  of  deeds  till  the  debt  ispsiB) 

(a)  Lord  Abinger  took  some  pains  in  Uie         (c)  Hiem  y,  MiU,  13  Ves.  p.  lU:  v^ 

case  of  Kiyt  y.  WiUiamif  3  Y.  &  C.  p.  61,  to  or  not  it  will  prevail  agaiasi a  poKc^is*^*^ 

vindicate  the  Court  of  Chancery  from  having  out  notice,  is  discussed  in  a  future  P"^'*; 

violated  the  Statute  of  Frauds,  29  Car.  II.  c.  Wortki$tgton  v.  Morgan,  xiii.  Jar.  P-  ^^^^ 

3,  §  4  (v.  si^o,  vol.  i.  pp.  497-8,  555,  646),  the  other  cases,  i«i/ra,  p.  789.  ^ 

in  establishing  tbU  doctrine.  (d)  See  1 1  Ves. 403 ;  12  Vea.  196;  W »» 

(6)  Ex  parU  Mount/art,  14  Ves.  p.  606  ;  606;  Ex  parte  Hooper,  1  Mer.  9;  S.C.W»» 

Ex  parU  LangttoH,  17  Ves.  2«7,  230;  Rut-  477;  Ex  parte  Warner,  19  V«.  ^3;  vfi 

sd  V.  Buttel,  1  Bro.  C.  C.  269,  which  was  the  Keys  v.  WUKam*,  tiqjra,  ^^, 

first  ease  that  established  these  equitable  liens        (e)  Ex  parte  Ketmngtxm,  2  V«- *  ^J^ 

or  mortgages,  has  been  fluently  lamented ;  Ex  parte  Coombe,  17  Ves.  p.  369;  -pf*^ 

Edge  V.  WortkimgUm,  I  Cox, p.2\2',  Ex parU  Hooper,  1  Meriv.  9;  Ex  parte  W^'Jf**;^ 

Hooper,  1 9  Ves.  478-9 ;  and  see  Belt's  note  to  1  Ves.  8U9  j  Narru  v.   WWwisom,  VI  > c^  ^^ 
Bro.  269;  and  Lord  Henley's  n.,  p.  270,  n.  (a). 
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aid  the  Vice-Chanoellor  Knight  Brace  in  a  late  case,  accompanied  by 
n  agreement  to  that  effect,  gives  an  equitable  lien  on  the  property,  not 
n  the  deeds  only,  but  primd  fade  on  all  the  property  contained  in 
kem  (a).  The  deposit  will  cover  subsequent  advances,  if  it  clearly 
ppear  by  evidence  that  they  were  made  upon  the  faith  of  that  security  (6), 
r  that  the  original  deposit  was  continued  with  an  agreement  for  a  further 
dvance  (c).  Iiord  Eldon,  adverting  to  Ex  parte  Langstan^  above  cited, 
aid,  ^*  In  the  cases  alluded  to,  I  went  the  length  of  stating  that  when 
he  deposit  originally  was  for  a  particular  purpose,  that  purpose  may  be 
filarged  by  a  subsequent  parol  agreement ;  and  this  distinction  appeared 
>  me  *to  be  too  thin,  you  should  not  have  the  benefit  of  such  an  r«7ooi 
greement,  unless  you  added  to  the  terms  of  that  agreement  the  '-  -' 
act  that  the  deeds  were  put  back  into  the  bands  of  the  owner,  and  a 
e-delivery  of  them  required,  on  which  fact  there  is  no  doubt  that  the 
teposit  would  amount  to  an  equitable  lien  within  the  principle  of  these 
ases"  (d).  In  the  case  before  him,  Lord  Eldon,  on  the  principle  of 
be  last- mentioned  case,  decided  on  the  affidavits  and  examinations 
aken  together,  aided  by  the  extreme  probability  of  the  intention,  that 
le  could  collect  that  what  was  originally  deposited  to  secure  the  balance 
lue  to  the  banking  company  then  subsisting  should  be  extended,  though 
>y  parol,  to  secure  the  demand  of  the  house  consisting  of  additional 
lartners  (e).  If  it  appear  upon  the  evidence  that  the  deeds  were  depo- 
ited  with  the  creditor,  not  for  the  purpose  of  being  applied  as  a  security 
br  money  already  advanced,  but  for  the  purpose  of  obtaining  future 
vedit,  it  will  be  confined  to  that  purpose  (f). 

Where  there  is  a  legal  mortgage,  parol  evidence  cannot  be  admitted 
0  make  the  estate  liable  for  a  subsequent  debt  (g). 

It  was  decided  in  one  case  by  Sir  J.  Leach,  that,  where  there  was  only 
\  deposit  of  one  deed,  when  there  was  a  promise  to  deposit  all,  it  did 
tot  give  an  equitable  security ;  but  that  decision  was  reversed  (A). 
Vhere  there  is  a  deposit  of  a  portion  only  of  the  deeds,  whether  an  equi- 
able  mortgage  is  created  would  seem  to  depend  upon  the  circumstances 
f  each  case:  Lord  Eldon  appears  to  have  thought  that,  in  the  absence 
f  writing  or  a  cotemporaneous  loan,  the  question  will  depend  upou 
whether,  looking  to  the  deeds  actually  deposited,  an  agreement  or  in- 
ention  to  charge  the  estate  is  to  be  inferred  (t):  if  money  passed  at  the 
ime,  probably  that  would  be  sufficient ;  a  written  engagement  or  other 
mting,  stating  the  purpose  to  be  to  give  a  security  on  the  estate  (A;),  or 
ven  on  the  deeds,  though  it  be  accompanied,  only  by  a  deposit  of  a 


(a)  JMhUm  V.  DaUon,  x.  Jur.  451 ;  2  Coll. 
65,  567 ;  et  ▼.  Hockky  v.  Bantode,  1  Russ. 
45;  ted  v.  inJrtL,  p.  786,  n.  (g). 

(6)  Ex  parU  Langtton,  17  Ves.  p.  227 ;  1 
U)8e,  26;  Ex  parU  Whitbread,  19  Ve*.  210. 

(c)  ExparU  Hooper,  19  Yes.  479;  S.  C.  1 
<er.  p.  7 ;  and  see  Ex  parte  Whitbread,  19 
^e«.209;  S.  C.  I  Rose,  299. 

((0  Ex  parU  Keruingion,  2  Yes.  &  B.  84 ; 
nd  see  ExparU  Lloyd,  1  Gl.  &  Jam.  389. 

(e)  Ex  parte  Kentingtony  uH  tupra, 
(J)  Mouniford  v.  Scott^Turn,  &  R.  p.  280, 
4)rd  Eldon,  who  there  aaid  the  doctrine  was 
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not  to  be  carried  farther  than  it  bad  been 
carried. 

(g)  Ex  parte  Hooper,  1  Mer.  7. 

(A)  In  re  Nicholaon,  coram  Leech,  Y.  C,  23 
March,  1820,  Mad.  MS.  Pr.  and  P.  L  674; 
but  Mr.  Maddock  afterwards  (p.  675)  says, 
he  had  been  informed  that  Lord  Eldon  re- 
versed this  dictum,  and  that  Sir  S.  Romilly 
admitted  that  it  could  not  be  supported;  Mr. 
Maddock  does  not  state  who  were  the  oppos- 
ing parties :  and  see  Ex  parte  Pearce^  1  Buck^ 
525 ;  biit  that  was  a  peculiar  case. 

(0  Ex  parte  WelhereU,  11  Yes.  401. ' 

Ik)  Ex  parte  Wright,  19  Yes.  257. 
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useless  deed,  certainly  will  (a).    Where  part  of  the  title  deeds  woe 

T*1RT\  ^^P^^^^^  ^^^^  ^'  ^^^  P'rt  ^'^^  *^M  i^  ^^B  ^^'^  ^7  ^^ord  EUon, 
■-         -I  on  the  petition  of  A.  in  bankruptcy,  that  neither  of  tbem  had  ao 

equitable  lien  (&);  but,  in  a  subsequent  case,  where  the  conTeyanceof 

the  estate  had  been  deposited  with  A.,  and  other  title  deeds  with  B.,  Sir 

J.  Leach  held  that  A.'s  lien  was  good,  and  could  not  be  defeated  by  the 

subsequent  fraudulent  deposit  of  the  other  title  deeds  with  B.  (c). 

Lord  Thurlow  and  Sir  W.  Grant  were  of  opinion  that,  where  deeds 
were  delivered  by  the  debtor  to  the  creditor  or  to  a  solicitor,  not  spe- 
cifically by  way  of  pledge,  but  in  order  that  a  mortgage  oiigfat  be  pie- 
pared  (no  money  passing  at  the  time),  and  before  the  mortgage  was 
executed  the  debtor  died,  or  became  bankrupt,  the  transaction  must  be 
considered  as  incomplete,  and  that  it  did  not  create  a  lien  on  the  estate  (i); 
but  Lord  Eldon  appears  to  have  thought  that  such  a  deposit  would  cleailj 
constitute  an  equitable  mortgage  (not  a  lien  only)  even  for  an  antecedent 
debt(e),  and  Lord  Eldon's  doctrine  has  been  followed  in  subsequeflt 
cases  (f). 

Although  the  deposit  may  constitute  a  lien  as  against  the  depositor, 
yet,  in  a  question  with  a  subsequent  purchaser  who  is  a  stranger,  the  liea 
will  not  prevail  where  the  possession  can  be  accounted  for  in  some  other 
manner,  unless  the  stranger  has  notice,  express  or  constructive,  of  the 
particular  purpose  for  which  the  deposit  was  made ;  hence,  if  an  attoni^, 
who,  in  the  oitiinary  course  of  business,  usually  has  the  custody  of  lus 
client's  deeds,  holds  them  under  an  agreement  in  a  character  diflferent 
from  that  of  attorney,  he  must,  it  seems,  in  order  to  render  the  depoflt 
available  against  strangers,  at  least  give  notice  to  all  persons  in  the 
visible  ownership  of  the  property  (g). 

r*7841  ^'^^^  meaning  and  object  of  the  deposit  have  been  allowed  to  be 
"-  -I  explained  by  parol  evidence,  a  circumstance  that  has  often  beci 
lamented  (A) ;  where  the  deposit  is  made  to  secure  a  floating  balance  to  t 

(a)  Ex  parU  Jtrkwrigki^  on  rehearing,  3  mgUm^  1  Cox,  213,  which  bad   not  beca  !»■ 

Moat  I).  &  D.  129, 132 ;  ihe  original  decision,  ported  when  Norria  v.  WWcimMm  w«s  deci^ 

as  regards  the  policies  of  insurance,  was  re<  Lord  Kenjron  had  expressed  hinoself  feD  ite 

▼ersed,  for  want  of  notice  having  been  given;  same  effect  (and  see  3  To.  h  CbU.  d9);  hm 

at  to  which,  v.  tA^o,  Chap.  is.  and  x.  lordship  held  it  io  be  clear  thsu  the  deeds 

(i)  Ez  partt  JoHain  re  Pnet^  before  Lord  could  not  be  got  back  without  pajmentof  lae 

Chancellor  Eldon,  21st  March,  1821,  Mad.  money;  and  see  Pye  v.  D^ulmz^  2  Dkk.  79ft. 
MS.,  Pr.  and  P.  i.  p.  079.  (/}  HockUy  v.  Bantork,  1  Rusa.  p.  141; 

(c)  Ex  partt  KeOand  re  Melhmth,  17th  Kept  y,  IFtiltaiRt,  3  Yo.  &  Coll.  p.  62.  «Tbi 
Much,  1821,  Mad.  M8.,  Pr.  and  P.  i.  679;  agreement  and  the  delivery  of  the  deeds,"  asii 
nothing  is  staled  as  to  these  cases  but  what  is  Lord  Giflbrd,  in  the  first-ciied  case, "  oooarfaair 
set  forth  in  the  text  a  mortgage  in  equity  ;^^  but  it  is  to  be  oheerred 

(d)  Lord  Thurlow,  Ex  parte  BnUeel  2  Cox,  that,  where  the  deposit  is  held  to  be  a  ties 
243;  Sir  W.  Grant,  Norrit  v.  WxUcinton^  12  only,  the  provisions  of  the  Statute  of  Fiaadi 
Yes.  p.  192,  following  Brizick  v.  Mannert^  9  are  only  so  far  affected  that  the  lien  oa  ih« 
Mod.  284;  cited  12  Ves.  199;  Powell  on  deeds  is  transferred  to  tlie  land ;  to  decide  «■ 
Mortgages,  ii.  p.  1056 ;  see  /ficm  v.  MiU^  12  parol  evidence  that  the  deposisor  sfaall  eoa* 
Ves.  122;  and  Ex  parte  Harvey^  1  Mont  &  vey  the  esuite,  seems  to  be  oootiBry  ■>  p»- 
Cb.  241.  ciple;   the   decree  only  declared   that  ibt 

(e)  Ex  parte  Bruce^  1  Rose,  p.  374;  Lord  plaintiffs  had  an  equitable  licit.-  ▼.  ia^ina,is 
Eldon  there  said,  **  If  they  are  deposited  for  this  section,  as  to  the  Reaiedies  c^  ibe  dt- 
the  express  purpose  of  preparing  the  security  positee. 

of  a  legal  mortgage,  is  not  that  stronger  than  (g)  Bcmm  ▼.  WUUamt,  3  Yow  Sc  J.   ISO} 

an  implied  intention  f    No  authorities  were  bat  see  Biem  ▼.  MUl,  13  Ves.  114;  3  My-^ 

cited  (these  oases  are  observed  upon  by  Miller  Cr.  673. 

on  Eq.  Mortgages,  p.  49;  and  see  Ex  parte  (A)  Ex  parte  Haf.  15  Yea.  4;  Smrm  ^ 

Wright,  19  Vea  p.  257}.    In  Edge  ▼.  Wartk-  WMMmm,  M  iiifra. 
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firm,  it  may  be  extended,  by  the  effect  of  the  course  of  dealing,  to  a  new 
firm  without  any  express  acknowledgment  on  the  part  of  the  debtor  (a). 
"There  is  nothing,"  said  Lord  Eldon,  "that  requires  to  be  watched  with 
more  jealousy  than  this  doctrine  of  lien  by  the  deposit  of  deeds,  especially 
when  the  inference  contradicts  a  written  instrument"  (6),  as  may  be  the 
case,  as  befote  stated,  where  the  security  is  given  to  an  existing  firm, 
and  is  extended  to  a  subsequent  firm  consisting  of  other  members,  or  to 
secure  further  advances  where  the  memorandum  extends  only  to  a 
specific  sum  (c).  If  there  are  false  and  contradictory  accounts  as  to 
what  was  the  nature  of  the  deposit,  it  cannot  be  held  to  give  a  lien  (d). 
In  the  late  case  of  Ede  v.  Knowles^  before  the  Vice-Chancellor  K.  Bruce, 
there  was  an  agreement  distinctly  proved,  by  a  letter  signed,  that  there 
should  be  an  advance  of  4000/.  to  Mr.  Knowles,  who  had  become  bank- 
rapt,  or  to  the  house  of  which  he  was  a  partner,  upon  the  security  of 
certain  reversionary  property  belonging  to  Knowles;  afterwards,  the  deeds 
were  deposited,  part  of  the  money  being  then  paid :  further  sums  were 
advanced  at  different  times,  between  that  day  (16th  April)  and  the  26th 
of  the  same  month,  to  the  extent  of  4000/.,  of  which  sum  159/.  ouly  was 
repaid,  leaving  more  than  4000/.  due.  It  was  contended  that  the  written 
evidence  which  came  into  existence  from  time  to  time,  in  the  course  of 
executing  the  original  agreement,  precluded  the  parol  evidence,  which 
was  addressed  to  the  subsequent  advances,  from  being  received  ;  but  his 
honor  was  clearly  of  opinion  that  it  might  be  received  (e). 

In  all  cases  where  there  is  anything  equivocal  in  the  circumstances, 
the  intention  and  object  of  the  deposit  may  clearly  be  examined  into  {/), 
Where  the  deeds  are  delivered  to  a  third  person,  by  a  person  not  being 
the  party  whose  estate  is  sought  to  be  charged,  and  no  money  passes  at 
the  time,  before  such  a  delivery  can  be  considered  as  constituting  an 
equitable  mortgage  there  must  be  evidence  of  the  circumstances  r*70^-i 
*under  which,  and  for  what  purpose,  the  deposit  was  made,  and  ^  ^ 
that  it  was  made  on  behalf  of  the  parties  interested  {g) ;  for  the  fact  of  the 
ielivery  creating  an  equitable  charge  depends  wholly  on  these  circum- 
stances (A) ;  but,  as  we  have  seen,  a  deposit  by  the  party  him&elf,  without 
ft  word  passing,  will  constitute  an  equitable  lien  if  money  be  advanced 
it  the  time  (i).  Although  a  deposit  in  the  hands  of  a  third  person  may 
i)e  considered  as  a  deposit  for  the  creditor,,  provided  such  be  clearly 
proved  to  have  been  the  intention,  such  third  person  being  a  stranger, 

(a)  Ex  parte  Oaheij  v.  Jun  757,  Court  of        (/)  Catberd  v.  JittomryGtntrai^  6  Price, 

aUview.  411,459;  Ex  parU  MamUfort,  14  Yes.  607; 

(6)  Ex  parte  Coombe^  17  Yes.  p.  370.    In  and  see  Lucae  v.  Commer/ordf  3  Bitx  p.  166; 

this  case,  the  reporter  has  not  stated  the  ma-  1  Yes.  J.  p.  235 ;  NorrU  v.  WUkintOHt  12  Yes. 

erial  fact,  that  the  deposit  was  after  the  act  192\  et  \.  mpra, 

)f  bankxuptcy ;  see  Montague  on  Lien,  p.  72,         (j:)  The  Lords  Commissioners,  when  Hu^ 

).  (m) ;  arid  see  1  Rose,  p.  269,  and  Ex  parte  eel  v.  Rueeelj  eupra^  was  before  them,  said  it 

ypopcr,  1  JVferiv.  9;  19  Yes.  477.  was  cpen,  to  explanation  on  what  terms  the 

(c)  See  Ex  parte  Kenemgtonf  ubi  tiqrra :  Ex  lease  was  delivered  and  an  issue  was  directed, 
tarte  Notleehip,  v.  Jur.  p.  733;  2  Mont  D.  &  1  Bro.  269 :  and  see  Ex  garU  Wetherell,  U 
D.  124.  Yes.  401,  where  Lord  Eldon  says,  generally 

(d)  Anon,  MS.,  1  Mad.  Pr.  and  P.  p.  676;  the  possession  of  deeds,  where  no  other  pur- 
mt  contradictory  statements  may  b^  the  sul>  pose  is  <Aaim,  is  evidence  of  an  agreement  to 
ect  of  inqairy ;  Ex  parte  MoutU/ordf  14  Yes.  bind  the  estate. 

I.  607.  (A)   mUiame  v.  Medlicot,  6  PrL  495-501  j 

(«)  Ede  V.  KnowU$i  2  Y.  &  Coll.  C.  C.  pp.    and  see  Ex  parte  WethereU,ubi  supra. 
17^80.  (i)  ExparU  Xongs^on,  tupra  ;  17  Yea.  230. 
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and  not  having,  himself,  made  any  advance  fa),  it  is  different  where  (ke 
deposit  remains  in  the  hands  of  the  mortgagor  himself;  and  Lord  Eidoa 
doubted  whether  a  mere  memorandum,  kept  by  the  debtor  in  his  own 
possession,  and  not  parted  with  to  the  man  in  whose  favor  it  m 
expressed,  would  confer  any  title ;  and  he  held  that,  where  deeds  vnc 
put  into  the  hands  of  the  wife  of  the  debtor,  that  would  not  be  aai* 
cient  (&). 

A  subsequent  incumbrancer  by  deposit  of  the  deeds  relating  te  Ae 
freehold  without  notice,  is  entitled  to  retain  the  deeds  against  t  moii* 
ffagee  of  a  term,  though  registered,  for  the  registry  of  the  original  mortgage 
does  not  of  itself  amount  to  notice  (c).  The  deposit  of  a  mere  agitt* 
ment  gives  an  equitable  lien  (d),  and  so  does  the  deposit  of  copies  «f 
court  rolls  (e).  Where  a  mortgage  and  bond  are  deposited  as  a  seeuilj 
by  a  person  who  afterwards  becomes  bankrupt,  though  without  notioe  to 
the  mortgagor,  his  assignees  will  be  compelled  to  execate  an  asagi- 
ment  (f).  A  written  memorandum  purporting  to  give  a  security  od  the 
estate,  accompanied  by  a  deposit  of  a  deed  conveying  the  estate  and 
the  furniture  in  the  mansion  upon  it,  does  not  give  a  security  on  tk 
furniture  (g). 

An  equitable  mortgage  by  deposit  of  title  deeds  by  an  accoaotaal 
r*7861  *^^  ^^  crown,  in  the  hands  of  one  who  has  an  oppoituokjof 
L  -I  knowing  that  the  depositor  is,  or  may  become,  a  debtor  of  the 
crown,  is  not  available  a^inst  an  extent ;  and  it  has  been  doubted 
whether  a  deposit  by  the  king's  debtor  is  good,  in  any  case,  against  the 
crown,  but  it  seems  it  is  (A). 

If  the  debtor  makes  a  deposit,  and  afterwards,  in  contemplatioD  d 
bankruptcy,  conveys  the  legal  estate,  the  legal  title  cannot  he  '» 
peached  (i^;  if  the  legal  mortgage  is  made  after  the  bankruptcy,  the 
mortgage  is  invalid,  but  the  equitable  lien  revives  {k).  In  a  case  vhoe 
an  assignee  bought  the  bankrupt's  estate,  and  out  of  the  consideiatiDa 
money  paid  off  an  equitable  mortgagee  in  part,  who  on  such  payneit 
delivered  up  the  deeds,  the  estate  having  aiterwards  been  resold  at  la 
advanced  price  which  the  assignee  carried  to  the  account  of  the  estate, 
it  was  held  that  the  equitable  m(Mrtgagee  had  a  lien  for  the  residae  of  hii 
debt  on  the  additional  price  so  obtained  (/)• 

(a)  See  Ex  parU  Candngy  9  Ves.  p.  117 ;  (/)  Jotm  r.  GUAomB,  9  Yea.  411. 

Exparlt  Whitbread,  10  Yea.  212.  (g)  Ex  parU  Hmd^  it.  Jur.  342;  t.^ 

(6)  Ex  parte  Comingy  ubi  tupra;  there,  it  781. 

is  to  be  obMrTed,  the  deposit  with  the  wife  (A)  Bnmghion  ▼.  Btmi,  I  Pri.  S16, 3234 

aeems  to  have  been  made  without  any  com-  "  According  to  my  MS.  note  of  iZaT.BvM 

mutiication  with  the  creditor.  in  the  Exchequer,  1804,"  say?  Mr.  }b(M^ 

(c)    Witeman  v.  Wlatiand,  1  Yo.  &  J.  1 17,  Pr.  and  P.  i.  677,  ^  it  was  held  that  a  depotf 

121,  et  ▼.  ftipra,  p.  763.    It  was  in  this  case  of  deeds  as  a  security  prior  to  the  fiatcf  * 

that  the  Loitl  Chief  Baron  (Alexander)  said,  extent,  is  good  against  die  crown ;  aodibatif 

**  It  was  not  usual,  in  such  cases,  without  any  one  under  marriage  articles  agrees  id  seoie* 

agreement  ibr  the   purpose,  that  the  court  particular  estate,  the  ciown  cannot  tite  ^ 

should  order  the  delivery  of  the  deeds  in  a  estate ;"   see  Casberd  ▼.  jSUmntf-Giaift^  ^ 

decree  for  foreclosure."  Pri.  141,  and  cases  cited;  and  GifaiT.  (rfW; 

((f)  Argument  in  Expartt  Warmr,  19  Yes.  6  Bli.  N.  S.  292,*  1  PhilL  733;  tf  t.  af« 

203.  Sect  ix.  p.  774. 

(0   Ibid,  202;  WhUbrtad  ▼.  Jordan,  1  Ta  (i)  Hiem  y.Mm,  13  Yes.  122. 

&  Coll.  303:  a  doubtful  case,  as  regards  no-  {k)  Ex  parti  Hanef^  1  Mont  &CI1.S6I 

tice,  see  4  Y.  &  Coll.  563,and  atcp.  Sect  viiL;  (/)    Ex  parU  Morgan,  12  Yes.  p.  %^ 

WifUer  V,  Lord  jSnton,  3  Russ.  493.  Srskine;  and  see  2  Conn. k  L.  117. 
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It  was  formerly  beld  that,  where  a  lease  was  deposited  to  secure  a 
iebt,  the  depositary  was  liable  at  the  instance  of  the  lessor  to  take  an 
issignmenty  and  to  perform  the  covenants;  and  it  was  held  he  could  not 
ibandon  the  deposit,  for  being,  as  it  was  said,  entitled  to  a  legal  convey- 
mce,  he  was  considered  as  having  it  (a):  thus  the  principle  that  ''what 
s  agreed  to  be  done  is  considered  as  done"  was  extended  to  third  per- 
sons; not,  however,  to  all  intents  and  purposes;  for,  where  there  was  a 
:ovenant  not  to  assign  a  lease  without  the  license  of  the  landlord,  and 
he  lease  was  deposited  as  a  security  for  the  debt,  Lord  Eldon  held  the 
ieposit  was  not  a  forfeiture,  but  that  he  could  not  order  the  estate  to  be 
N>ld  without  the  consent  of  the  landlord  (6).  However,  in  the  late  case 
if  Modres  t.  Choat^  the  Vice-Chancellor  of  England  considered  that 
ihese  cases  proceeded  upon  an  erroneous  application  of  the  principle 
ibove  referred  to;  for  that  it  was  contrary  *to  the  established  r«707-| 
tirinciples  of  the  court  to  hold  that,  if  a  lessee  contracted  to  sell  '-  ^ 
lis  lease  and  another  contracted  to  buy  it,  thereupon  any  right  or  equity 
irose  to  the  landlord  to  compel  the  purchaser  to  take  an  assignment  of 
the  lease,  or  to  compd  the  vendor  to  assign  it;  that  the  depositary  of  a 
lease  for  securing  a  debt  has  a  right  to  file  a  bill  for  foreclosure  and  to 
bave  the  lease  assigned  to  him,  or  if  he  has  an  agreement  for  a  sale  he 
may  file  a  bill  for  specific  performance ;  but  that  he  is  not  bound  to  do 
either:  and  that,  until  he  has  exercised  his  option,  or  taken  possession  of 
ifae  tenements  comprised  in  the  lease,  he  stands  to  all  intents  and  pur- 
poses in  the  character  of  an  entire  stranger  to  the  tenancy;  and  the  law 
is  settled  in  conformity  (^) ;  excepting  that  it  has  since  been  held  by 
Lord  Cottenham  that  it  makes  no  difference  whether  the  equitable  mort- 
gagee is  in  possession  or  not  (d), 

A  deposit  of  a  lease  by  a  bankrupt  gives  an  equitable  lien  against  his 
assignees,  although  there  be  a  covenant  not  to  assign  without  license, 
because  such  covenant  does  not  bind  the  assignees  (e) ;  and  it  does  not 
t^reate  an  objection  to  the  usual  order  being  made  {/'). 

If  the  depositor,  having  at  the  time  of  the  deposit  a  title  to  the  equity 
of  redemption  only,  afterwards  pays  off  the  mortgage,  and  then  becomes 
bankrupt,  the  discharge  of  the  mortgage  will  enure  to  the  benefit  of  the 
depositee  {g). 

It  has  been  lately  laid  down  by  the  Vice-Chancellor  Wigram,  on  the 
authority  of  the  cases  cited  below,  that  a  person  who  purchases  without 

(a)  LueoM  t.  Commtr/ord,  1  Yes.  J.  235;  which  case,  see  2  Phill.  p.  724);  Bobinmmy. 

SL  C.  3  Bro.  C.  C.  p.  IG6;  but  as  to  this  case,  Ro$her,  1  Yo.  &  Coll.  C.  C.  7. 

see  FHght  v.  Sentley,  7  Sim.  p.  149.     It   has  (d)  Moort  v.  Greg,  2  Phill.  pp.  717,  722, 

been  held  that  an  action  of  covenant  lies  725. 

Kffaintt  an  assignee  of  a  lease  to  whom  an  (f)  Ex  parte  Sturmanin  rt  ChafnpmtSy  23d 

kssignment  is  actually  made  by  way  of  morr-  March,  1820,  Afad.MS.,  Pr.  and  P.  679:  and 

sage  «ecnrity,  although  he  has  never  entered  see  Doe  dem.  Cheere  v.  Smith,  1  Marsh.  359 ;  5 

Br  takeYi  actual  possession  ;  WUlianu  y.  Botan*  Taunt.  795 ;  1  Rose,  280 ;  but  these  assigns 

fuA,  3  Moore,  500 ;  Elaton  y.  Jaqua^  Dongl.  were  not  mentioned :  see  also  Ex  parte  Cocht, 

455,  CDn/ro,  was  overruled ;  as  to  the  maxim  2  Deac.   14;  bat  see  Ex  parte  Abdy,  cited 

Ibat  what  ought  to  be  done  is  considered  as  tupra,  786. 

done,  V.  Hqtra,  Chap.  vi.  Sect  iv.  (J  )  Doe  v.  Hogg,  4  Dowl.  &  Ry.  p.  226 ;  Ex 

(6)   Ex  parte  Mdy,  13  April,  1813,  men-  parte  Drake,  1  Mont.  D.  &  D.  539. 

lioned  2  Christ  B.  L.  335;  Mad.  Pr.  and  P.  (g)  Ex  parte  Bitdee,  1  Mont  D.  &  D.  333» 

(c)  Moorei  v.  Choatj  8  Sim.  p.  508  (aa  to  388}  et  v.  Frazer  v.  Jones,  5  Hare,  475,  tupra. 
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obtaining  the  title  deeds  is  not  affected  with  notice  of  an  eqnitaUe  ant- 
gage  (a) ;  however,  none  of  the  cases  to  which  his  honor  refers,  except* 
ing  Plumb  v.  FluUtj  relate  to  the  case  of  the  mortgagee  having  omitted 
to  obtain  the  title  deeds.  The  case  of  Plumb  t.  FluUt  (6)  was  to  tUi 
effect :  a  person  having  an  equitable  mortgage  by  deposit  over  one  estite, 
obtained,  for  the  better  securing  his  debt,  a  legal  mortgage  of  that  estile, 
and  of  another  estate,  the  title  deeds  of  which,  unknown  to  the  mot- 
r*7881  S^S^^'  ^^^  hetn  deposited  as  a  security  to  another;  *he  ioqoimd 
^  -I  for  the  deeds,  and  the  mortgagor  promised  to  deliver  them  tohn, 
which  promise  was  evaded  on  various  pretences  (c) ;  and  as  the  moit- 
gage  was  to  secure  an  antecedent  debt,  not  for  a  present  advance,  it  vai 
natural  that  he  should  not  propose  that  any  delay  should  take  place  ob 
that  account.  The  question  was  whether  the  absence  of  the  deeds  wa 
constructive  notice  of  the  previous  deposit,  or  whether  the  mortgagee, the 
defendant,  could  be  affected  by  constructive  fraud,  or  negligence  anxwnt- 
ing  to  fraud,  in  not  persisting  in  obtaining  the  deeds ;  both  questxns 
were  decided  in  the  negative  {d).  But  the  question,  whether  a  person 
purchasing  advancing  money  on  mortgage,  and  omitting  to  obtain  or  to 
make  any  inquiry  as  to  the  title  deeds,  can  set  up  the  legal  estate  whick 
he  has  obtained  against  a  prior  equitable  mortgagee  remains  in  sone 
degree  of  doubt.  Sir  E.  Su^en  states  it  as  his  clear  opinion  that,  under 
such  circumstances,  the  equitable  mortg^agee  cannot  prevail  against  the 
legal  estate;  that  both  parties  have  acted  without  prudence,  the  oaem 
not  obtaining  a  conveyance,  and  the  other  in  not  requiring  the  prodiK- 
tion  of  the  deeds,  and  therefore  the  legal  estate  must  prevail  {t).  Thii 
doctrine  is  a  serious  blow  to  the  efficacy  of  equitable  deposits.  Hov- 
ever,  the  Vice-Chancellor  of  England  does  not  appear  to  be  incfinedfo 
hold  to  this  doctrine. 

By  agreement,  1839,  Duncan  contracted  to  sell  an  estate  to  CotM 
for  1400/.,  Corbett  was  let  into  possession ;  but  the  purchase  money  w 
not  then  paid :  in  1839,  Duncan  died,  leaving  his  real  and  personal  estate 
to  the  plaintiffs  as  trustees :  in  1840,  Corbett  paid  400/.  part  of  the  pa^ 
chase  money  to  the  plaintiffs,  and  thereupon  they  conveyed  the  estate  1» 
Corbett :  a  receipt  for  the  whole  1400/.  was  indorsed  on  the  deed ;  biiti 
was  agreed  that  Corbett  should  give  the  plaintiffs  a  mortg^age  for  lOOOLf 
the  remainder  of  the  purchase  money,  and  that  in  the  mean  time  the 
conveyance  should  be  retained  by  the  plaintiffs.  In  April,  1842,  CoriA 
not  having  the  purchase  deed,  or,  as  it  would  appear,  any  of  the  deeds 
in  his  possession,  conveyed  the  estate  to  Morgan  to  secure  4001.  flii 
interest,  thereby  giving  him  the  legal  estate.  In  June,  1842,  the  pbis- 
tiffs  filed  a  bill  against  Corbett  for  a  specific  performance  of  the  agree 

(a)    Wai  V.  RAd^  2  Hare,  259,  referring  to  that  was  the  case  of  an  aangnmeBt  of  P^ 

Phmb  ▼.  Fhdtt,  2  Amt.  432,  £90111  y.  Bidmdi^  aonal  estate  and  a  leyersioik  in  fee,  so  ilitf  » 

6  Ves.  174,  and  Cathay  ▼.  Sifdenhanif  2  Bra  question  as  to  tbe  delirery  of  deeds  osstf 

393 ;  ▼.  ncpro,  Sect.  viiL  pp.  766-7.  arise ;  and  TbiiHb  ▼.  Bamdl,  S  Bm>.  651 ;  M 

(6)  2  An8t.432.  thai  also  was  the  case  of  a  mort^gt^  * 

(c)    See  2  Anst  434,  435,  437.  reversion. 

Id)  On  the  authority  of  BedteU  y.  Cordky,         («)  Sudg.  V.  and  P.  ▼oL  lit.  p.  472jlfi* 

1  Bro.  352 ;  but  there  the  question  arose  be-  edit,  p.  1054,  %  56, 11th  edit ;  and  seefw 

tween  two  equitable  Incumbranoers,  and  had  v.  FhdUj  2  Anst.  p.  439,  wbicb,  hoveitf, 

nothing  to  do  with  the   possession   of  the  Sir  E.  Sugden  does  not  refer  to;  and  see  A^ 

deeds :  Penntr  y.  Jemmatt^  2  Bro.  652,  n. ;  but  ringUm  v.  PriOj  uti  imjra. 
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lent  to  execute  a  mortgage,  which  *was  decreed.  In  1848,  the  r»70A-i 
laintifisy  having  heard  of  the  mortgage  to  Morgan,  filed  their  bill  ^  -^ 
gainst  Morgan,  charging  that  he  had  notice  that  the  purchase  money 
smained  unpaid;  this  was  denied  by  Moi^an,  and  he  relied  on  having 
le  legal  estate  and  equal  equity:  the  plaintiffs  insisted  on  their  lien  and 
le  agreement,  and  that  Morgan  had  constructive  notice  of  it  from  the 
Bict  of  the  purchase  deed  not  having  been  produced  by  Morgan's  mort« 
[agor :  the  Vice-Chancellor  of  England  held  that,  as  the  mortgagee  had 
mitted  to  call  for  the  title  deeds,  the  lien  of  the  plaintiffs  ought  to  have 
»riority :  Lands  in  this  country,  said  his  honor,  being  held  by  title  (a),  it 
ras  the  duty  of  the  person  who  was  purchaser  to  ask  for  all  the  deeds  (6). 
t  is  to  be  observed  that  the  Vice-Chancellor  did  not  put  the  case  ex- 
iressly  on  the  ground  of  constructive  notice,  or  the  omission  to  make 
uch  inquiry  as  must  have  led  to  actual  notice ;  though  the  ground  on 
rhich  he  did  found  his  judgment  may  possibly  amount  to  the  same  in 
lubstance  in  reference  to  this  point.  I  am  unwilling  to  offer  any  opinion 
f  my  own  as  to  a  point  on  which  there  seems  to  be  a  conflict  of  opinion 
>etween  such  distinguished  persons ;  but  I  may  perhaps  be  permitted  to 
observe  that  the  case  before  the  Vice-Chancellor  of  ^England  dif*  r«7qni 
iers  from  Plumb  v.  Fluittj  the  only  decision  which,  as  I  believe,  has  I*  -■ 
i  direct  bearing  on  the  point,  in  two  particulars :  in  Plumb  v.  Flmtt^  the 
lebt  was  already  due,  the  purchaser  had  to  take  what  he  could  get ;  in 
he  case  before  the  Vice-Chancellor,  the  mortgagee  had  the  option  whether 
le  would  advance  his  money  on  the  security  offered  or  not :  in  the  former 
:ase,  the  purchaser  was  not  liable  to  the  imputation  of  having  omitted  to 
equire  any  evidence  of  title  on  the  part  of  vendor,  he  had  required  it 

(a)  See  Lord  Erskine's  dictam  below.  primd  fatu  evidence  of  title,  as  it  is  in  the  case 

(6)    WorUangton  v.  Morgan^  xiiL  Jar.  316:  of  goods  (but  see  1  Hare,  60,  and  the  cases 

I  MS.  case.  Button  ▼.  HayUy^  before  the  Vice-  there  cited,  and  tup.  759).    The  case  of  Mtn 

^neellor  of  England,  Feb.  27,  1849,  to  the  ▼.  Kmghi,  5  Hare,  272,  xi.  Jur.  528, on  appeal, 

•me  effect,  and  JUm  y,  Kmghty  xi.  Jur.  p.  is  a  case  where  the  mortgagees  had  actually 

^27,  were  cited ;  but  neither  Plumb  ▼.  FWtiU^  obtained  the  deeds  on  the  granting  of  the 

\  Anst.  p.  432,  nor  the  dicta  in  Wat  v.  JZeuf,  mortgage,  but  in  some  manner,  which  was 

IT  JoiMs  ▼.  fiMA,  1  Hare,  63-4,  or  in  Sir  £.  unexplained,  one  of  the  mortgagors  had  got 

higden^s  work,  ▼.  s^pro,  were  dted  or  ad*  them  beck  and  then  made  the  Airther  charge, 

rerted  to.    According  to  thiscase,  if  a  person  no  charge  of  fraud  or  collusion  being  made 

leposits  the  tide  deeds  by  way  of  equitable  against  the  mortgagees ;  Lord  Cottenham  af- 

nortgage,  and  then  grants  a  legal  mortgage,  firmed  the  Vice-Chancellor  Wigmm's  deci* 

)0t  producing  the  deeds,  the  equitable  mort*  sion,  on  the  ground  that  the  mere  fact  of  the 

Sagee  will  hare  priority;  a  doctrine  much  possession  of  the  title  deeds  by  the  mortgagor 

Q  favor  of  such  securities.    The  cases,  such  is    not   conclusive   against   the    mortgagee. 

IS  TowrU  y.  Rcmd,  mp.  p.  788;   Harper  v.  WhUbread  ▼.  Jordan,  1  Y.  &  Coll.  303  (1 

PoMitisr,  4  Mad.  129 ;  and  Ex  parts  Hardy^  Hare,  65-6),  was  decided  on  the  special  cir* 

I  D.  St,  Ch.  394 ;  where  the  mortgagee  could  cumstanoes,  which  were  considered  to  give 

30C,  in  the  particular  instance,  call  for  the  constructive   notice,  though   Sir  E.   Sugden 

leeds,  and  those  where  a  reason  for  the  non-  does  not  seem  to  approve  of  that  case,  ibid. 

ptoduetioo  has  beea  giwen,  as  in  Pemier  y.  There  is  no  doubt  that  the  purchaser  may  re- 

Temmatt^tup.  767),  seem  to  support  the  Vice-  cover  the  deeds,  by  means  of  an  action  at 

Chancellor's  doctrine:   and   see  Farrow  y.  law;  Harrington  v.  Price,  3  Bam.  &  Adol. 

Rett,  4  Beay.  21.     In  Hiem  y.  AftS,  13  Ves.  170  ;  mere  negligence,  not  amounting  to  fraud, 

P*  122,  the  purchaser  had  notice  that  the  is  not  a  sufficient  answer  to  him,{6uf.  p.  174 ; 

il««ds  were  in  the  hands  of  another ;  but  if  but  the  Court  of  Chancery  will  not  aid  a 

the  taking  a   mortgage  without  the  deeds  mortgagee  to  recover  the  deeds  from  a  third 

^ing  produced  is  akme  sufficient,  the  inquiry  person,  with  whom  they  have  been  deposited 

u  to  whether  the  purchaser  had  notice  would  by  the  mortgagee,  when  he  has  left  the  deeds 

B^m  10  have  been  superfluous:  but  it  is  to  be  in  the  hands  of  the  mortgagor,  Head  v.  Eger- 

observed  that  Lord  Erskine,  in  that  case,  ton,  3  P.  W.  281 ;  tupra,  p.  768 ;  and  see  Ex 

»7S  that  possession  of  an  estate  is  not  even  parte  Meux,  I  Gl.  k  J.  116,  ib.  241. 
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and  been  deceived ;  in  the  case  before  the  Vice-C9iancellor,  the  moil- 
gagee,  so  far  as  appears,  made  no  inqairy  at  all :  whether  these  cirtam* 
stances,  together  with  the  aid  of  Lord  Erskine's  dictum  in  Hiem  t.  MU 
in  the  preceding  note,  and  the  analogy  which  seems  to  flow  from  the 
decision  in  the  late  case  of  WkUworih  r.  Gaugmn  (a),  are  sufficieiit  to 
sustain  the  Vice-Chancellor's  judgment,  which  has  not,  as  I  understaod, 
met  with  universal  approval  in  the  profession,  I  leave  to  the  judgment  of 
the  reader. 

Generally  speaking,  a  person  having  an  equitable  lien  bj  deposit  caa 
only  take  such  interest  as  the  depositor  has  to  give;  therefore,  whether 
he  has  notice  or  not  of  the  prior  incumbrances,  he  will  rank  after  them  (h). 
One  Webb  borrowed  150/.  of  the  plaintiff,  and  signed  an  agreement  to 
deposit  the  deeds  of  a  copyhold  estate  he  was  about  to  porcbase  as  a 
security;  he  afterwards  deposited  the  copy  erf"  court  roll  with  the  plaintiC 
Robert  died,  and  Thomas  Webb,  his  heir,  was  admitted,  and  a  new  copy 
was  granted  to  him.  In  April,  1837,  Thomas  Webb  had  notice  of  Ae 
plaintiff*s  charge.  In  July,  1837,  Mr.  Hinton,  who  bad  been  the  soli* 
citor  of  Thomas  in  an  ineffectual  attempt  at  a  sale  (his  clerk,  Battiscombe, 
having  been  the  active  person),  lent  50/.  to  Thomas  on  a  deposit  of  his 
own  ropy.  Battiscombe,  Hinton's  clerk,  knew  of  the  plaintiff's  secaiity 
in  1835.  Battiscombe  acted,  not  only  as  the  clerk  and  agent  of  Hintoa, 
but  also  as  agent  for  Thomas  Webb.  Lord  Langdale  was  of  opinion 
that  the  knowledge  of  Battiscombe  in  1835  could  not  be  imputed  to  Hin- 
ton in  1837,  or  that  his  knowledge  in  July,  1837,  that  the  proceeds  of 
the  sale  were  to  be  applied  in  discharge  of  the  plaintiff's  demand,  clearly 
showed  that  even  he  at  that  time  recollected,  what  he  knew  in  1835,  diat 
that  claim  was  secured  on  the  estate ;  but  his  lordship  considered  that 
this  was  immaterial,  for  that  all  that  Hinton  could  take  under  a  mere 
deposit  (he  had  not  the  leg^l  estate)  was  what  Webb,  the  son,  could 

r*79l1  ^^^  (^)''  ^^^^  ^^  before  observed,  even  a  legal  mortgrage  may  *be 
^        ^  postponed  to  a  prior  equitable  mortgage  on  the  ground  of  con* 

structive  notice  (</). 

The  Remedy  which  the  depositee  of  deeds  or  muniments  of  title  has 
to  enforce  his  security  in  the  Court  of  Chancery,  is  left  in  considerable 
doubt  upon  the  authorities.  Where  the  title  arises  upon  a  mere  deposit, 
without  any  agreement  showing  what  is  to  be  the  nature  of  the  security, 
the  question  must  depend  upon  whether  the  deposit  is  to  be  considered 
as  constituting  a  lien  or  charge  only,  or  as  an  agreement  for  a  mortgage: 
if  it  is  to  be  considered  as  constituting  a  lien  or  charge  only,  then  a  ale 
would  be  the  proper  form  of  decree,  such  being  the  form  in  which  aa 
equitable  charge  is  rendered  effectual ;  and  accordingly,  in  several  decrees, 
there  has  been  a  direction  for  an  immediate  sale,  just  as  in  the  case  of  an 
ordinary  equitable  charge  (e). 

(a)  Et  ▼.  tup,  p.  767,  and  the  last  note ;  tainiDg  the  legal  estate  by  an  equicabte  moiv 

Whitworth  V.  GoMgain  is  stated  infra.    See  gagee,  with  notice,  will  not  giYe  a  priori^, 

the  additioiuil  note,  No.  2.  though  the  equitable   charge  was  obiaiMd 

(6)  V.  nip.  p.  727,  Order  of  lacurabrances.  without  notice ;  JiUtn  t.  Kmgktj  5  Rare,  277. 

(c)   Tylta   V.    Wtbb,  6   Beav.  55a.     It  is  {d)    Wkitbnad  v.  Jordan,   1    To^  lb  CalL 

stated  in  the  note  that  an  appeal  was  pending,  330  (1  Pbill.  255),  though,  as  iccanh  this 

but  no  notice  of  the  hearing  is  to  be  found  in  case,  ▼.  Ji^^ra,  785. 

the  subsequently  published  Indexes;  the  ob-  (e)  Ruud  t.  S^md^  M  Mprti;  Jfsn  T. 
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It  certainly  has  been  held  by  some  of  the  most  distinguished  jadges 
vbo  have  presided  in  the  Court  of  Chancery,  that  a  mere  deposit  of 
leeds  or  muniments  of  title  with  a  creditor  is  equivalent  to  an  agreement 
:o  grant  a  mortgage  on  the  estate,  and  several  decrees  have  been  made 
ipon  that  footing  (a).  But,  besides  the  decrees  before  cited  *which  rm^jM-y 
contained  directions  for  a  sale,  without  reference  to  the  analogy  ^  -' 
>f  foreclosure,  there  are  dicta  of  Lord  Cottenham,  in  two  cases  which 
•ame  before  him  not  long  after  the  case  of  Parker  v.  Housefieldj 
hat  would  lead  to  the  conclusion  that,  in  his  lordship's  view,  a  direc« 

F«me,5  Feb.  1818;  i^i/ring  v.  jUlen^  12  Feb.  with  a  written  memorandum,  not  adverting 

.830,  cited  by  Lord  Cottenham,  2  My.  &  K.  to  a  mortgage,  a  decree  was  made  for  a  ibre- 

t22.    In  Pom  v.  Smithy  2  My.  &  K.  418,  Sir  clostire,  and  absolute  conveyance  in  default  of 

r.  Leacb  faeld  that  the  deposit  created  an  payment ;  but  the  question  argued  was  as  to 

squ liable  charge,  and  decreed  a  sale ;  but  in  the  power  of  the  trustee  to  sell  or  mortgage 

^iwJclekurst  V.  Jetsopf  7  Sim.  442,  the  Vice-  in  any  way ;  no  question  was  raised  as  to  the 

Chancellor  of  England-— though  the  precise  form  of  decree.     When  the  case  of  Russd  y. 

xnnt  was  not  before  him,  the  depositor  being  RutMtl  was  before  the  Lords  Commissioners, 

lead,  which  his  honor  considered  to  make  a  Lord   Loughborough  and  Ashburst,  J.,   tba 

liflerence,  and  to  entitle  the  depositary  to  a  plaintiff  claimed  to  bo  entitled  to  a  sale  on 

iale — said,  that  the  decrees  which  had  been  the  footing  of  his  having  a  lien;  in  the  note, 

umished  to  him  by  the  Registrar  (they  are  p.  270,  it  is  said  that  Lord  Thurlow  after- 

nentioned  in   Mr.  Simons'   note,   p.   440),  wards  decreed  a  sa/e.  In  two  other  cases,  Lord 

ihowed  that  Pain  v.  Smith  was  manifestly  Thurlow,  according  to  the  Reporter,  said  that 

v^rong:  tliis  case  was  decided  one  year  before  the  deposit  of  the  deeds  entitled  the  depo* 

Parker  y.  Hausefitld  (see   No.  1,  additional  sitary  to  have  a  mortgage  executed,  though 

lote),  and  was  cited  in  that  case.    In  Smith  v.  there  were  no  special  agreement  to  assign, 

VeUoti.  Seton  on  Decrees,  180,  there  was  also  going,  in  this  respect,  beyond  the  Lords  Com* 

I  decree  for  a  sale ;  but,  as  Mr.  Miller  has  missioners.    But  I  find  from  the  entries  in  the 

ibaerved,  this  was  the  case  of  a  deposit  of  a  Registrar's  books,  and  their  minute   books, 

ease,  and  the  depositor  might  have  been  un-  that  the  cases  of  Featharttom  ▼.  Ftnwick  and 

trilling  to  have  a  decree  for  an  assignment  Harford  y.  CarpeiUir  were  not  such  as  eo* 

ind  foreckwure,  and  thus  to  make  himself  tirely  to  bear  out  Mr.  Brown's  statement  of 

iable  for  the  covenants  in  the  lease.     Lord  them,  or  Lord  EJdon's  recollection  of  those 

Sldon,  in  Ex  parte  Abdy^  ntpra^  appears  to  cases  stated  in  Ex  parte  Mount/ordf  14  Yes. 

laye  considered  that,  in  the  case  of  a  deposit  607.  Both  were  cases  of  deposits  of  leases;  in 

\f  a  lease,  the  proper  decree  was  for  a  sale.  the  first  an  order,  reciting  an  agreement  to 

(a)    See   Parker  v.   Hguatfidd^  add.   note  mortgage,  was  made  by  content  that  the  plain* 

9a  1,  at  the  end  of  this  section ;  and  titf.  aL  tiff  should  be  paid  out  of  the  proceeds  of  the 

^ard  y.  Jaffray,  2  Scho.  &  Lef.  378,  though  lease  which  had  been  sold,  and  should  be  at 

torn  p.  382  it  would  appear  that  Lord  Redea-  liberty  to  prove  for  the  difference,  if  any :  the 

Iale  only  assimilated  the  case  to  Ruteel  v.  order  is  in  the  minute  book  only.   In  Harford 

hmtel  in  respect  of  letting  in  parol  evidence ;  v.  Carpenter,  the  circumstances  were  special, 

Ubores  v.  CAoa/,8  Sim.  513,  arguendo,  and  p.  and  evidence  was  gone  into;  the  lease  had 

»23  of  the  judgment.   In  that  case,  and  in  the  been  sold  by  the  assignees  to  one  Greenbill, 

ite  case  of  Robinaon  v.  Rother,  1  Y.  &  Coll.  in  an  improper  manner ;  the  decree  directed 

X  C.  10,  1 1,  which  equally  as  Mooree  v.  Choat  a  reference  to  the  Master  to  take  an  account  of 

rose  upon  a  mere  deposit,  it  seems  to  have  the  rents  received  by  Greenbill  since  he  had 

leen  assumed  that  the  deposit  gave,  as  be*  been  in  possession,  and  he  was  ordered  to  pay 

ween  the  parties,  a  right  to  an  assignment,  them  to  the  plaintiff,  and  also  to  aatign  the 

at  that  the  landlord  could  not  enforce  it :  in  lease  to  the  plaintiff  absolutely,  and  no  right 

be  view  that  the  deposit  only  gives  a  charge,  to  redeem  was  given.    I  could  not  find  Halee 

.  ready  and  decisive  answer  might  have  been  v.  Bircham  or  Brander  v.  Bolet  mentioned  in 

liven  to  the  claim  of  the  landlord.   See,  also,  Mr.  Brown's  other  note  to  Rueeel  v.  Ruetei^ 

Hahne  v.  Geraghty^  2  Conn.  &  L.  240.    In  in  the  Registrar's  books,  though  every  assist* 

Veatheretone  v.  Fenuick,  infra,   p.   792,  the  anoe  was  afforded  to  me  by  the  officers.     In 

lecree  was  for  an  absolute  auignment.    In  Jjucaa  v.  Comerford,  1  Tes.  J.  235,  3  Bra  166| 

rykr  v.  Webb,  6  Beav.  557  (1843),  Ix>rd  Lang-  according  to  the  report  in  Brown,  the  question 

ble  gave  **  the  ordinary  decree  for  foreclosure  did  not  depend  on  a  mere  deposit,  there  waa 

>f  the  equitable  mortgage,''  to  which  he  said  a  covenant  that  the  premises  comprised  in  the 

be  plaintiff  was  entitled ;  the  question  was  lease  should  be  subject  to  the  payment  of  the 

lot  debated.    In  BaU  v.  Harrie,  8  Sim.  498,  sums  borrowed;  see,  as  to  this  case,  8  Sim. 

iffirmed  by  Lord  Cottenham  (Miller,  p.  62) ;  512,  523  ;  H  v.  eiqtra,  n.  (/),  p.  783. 
I  My.&  Cr.  264,  which  was  a  case  of  deposit 
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tion  for  a  sale,  giving  the  depositor  or  his  representatives  six  moM 
time  to  redeem  (a),  is  the  proper  kind  of  decree  to  be  pronoanced  is  SMk 
cases;  and  such,  perhaps,  on  the  balance  of  aotboritj,  maj  bow  be 
considered  to  be  the  proper  form  of  decree:  where  the  depositor  is  dead, 
it  seems  to  be  admitted  that  the  depositary  is  entitled  to  a  decree  fiv  t 
r*7931  ^^  (^)'  which  is  a  convenient  arrangement,  for  the  'sarphs,  if 
^  -^  any,  goes  to  the  estate  of  the  depositor:  if  insuflSdeat,  ik 
depositary  may  prove  against  the  estate  for  the  deficiency.  If,  togtAe 
with  the  deposit,  the  creditor  enters  into  an  agreement  in  wnting,  or, 
according  to  some  of  the  authorities,  verbally  only  to  give  a  mortgage  (e), 
then  the  creditor  is  entitled  to  have  a  legal  mortgage  executed,  or  a 
foreclosure,  or  a  sale,  if  the  agreement  should  include  a  power  of  saie, 
in  case  he  be  not  redeemed  (d).  Upon  a  bill  by  an  equitable  mort- 
gagee by  deposit,  if  the  decree  be  for  a  conveyance  of  the  legal  estate 
and  a  foreclosure,  the  decree  will  contain  a  direction  for  delivery  up  of 
the  possession  of  the  property  (e) ;  but  where  the  mortgagee  comes  ftr 
foreclosure  of  a  legal  mortgage,  he  is  left  to  recover  possession  by  eject- 
ment  {/).    When  the  deposit  is  treated  as  a  charge,  it  is  so  £ur  assioi- 

(d)  Imbu  t.  John^  1  C.  P.  Coop.  8 :  Parker  gagee  bj  d^»ait  has  no  right  hot  t>  a  sife,* 

T.  Hona^idd,  3  My.  &  K.  419,  was  decided  in  his  ooDtract  is,  that  he  shall  be  at  tibotf  to 

Deoember,  1834 ;  the  dates  of  the  subsequent  sell  the  estate  and  prove  for  the  ^Senaet,'* 

caaes  are  stated  in  the  next  note.   In  MeUer  v.  referred  to  afterwards   fa^  the  V.  C  1S4^ 

Wootb^  I  Keen,  22,  Lord-  Langdale,  after  oon-  without  observation.    The  decreet  nade  hf 

salting  the  Lord  Chancellor,  said,  the  rule  was  the  same  learned  judge,  whose  aatiioriff  ii 

established  to  allow  the  six  months  in  all  cases  very  high  as  regards  the  practice  of  tbr  ooki, 

of  mortgage,  whether  legal  or  equitable;  in  in  Rmg  ▼.  Leaek^  2  Hare,  57,  and  JMsit. 

that  ease  the  plaintiffs  were  materially  pre-  Joma  (see  2  PhiU.  170),  were  lor  a  9k -^ni 

jodioed  by  its  application,  as  their  mortgage,  see  WkUwortk  v.  GtrngQin^  1   Phillips,  72SL 

according  to  the  terms  of  the  agreement,  did  The  original  deposit,  it  may  be  obsorediM 

not  carry  interest ;  and  see  Thorpe  r.  Gartside,  least  in  ordinary  cases,  is  to  secure  the  if^ 

2  T.  &  ColL  730;  and  Mdetdfe  ▼.  Jrchbishap  of  ment  of  the  money  bonowed,  the  obnaisf 

Yark^  in  the  next  note.  the  estate  by  foreclosure  can  hardly  be  wi 

{h)  BrodMmni  ▼.  /enop,  7  Sim.  p.  442.  to  be  the  object  of  a  person  who  takes  &«• 

**  It  was  there  said,*'  observed  Lord  Cotten-  curity  fay  mere  deposit;  and  if  it  i%  nk  t 

ham,  in  Mdadfr  v.  AMiikop  of  York  (1  speculation  is  hardly  to  be  encoaiaged;  sad 

My.  k  Cr.  547,  Nov.  1836),  "  for  the  defend-  yet  this  is  die  only  possible  advantsge  tbsihe 

ants,  that  all  equitable  charges  rest  upon  spe-  loses  by  the  effect  of  the  deposit  beiDg  tteoA 

eifle  performance  and  the  right  to  have  a  legal  as  a  lien  only;  in  either  view,  the  defxaiiBe 

charge.  This  is  by  no  means  so.  The  equitable  must  come  to  the  court  to  reiHier  his  wetmfl 

iaenmbianoer  has  totally  different  remedies;  efiectoal:  if  he  particulariy  desires  to  km 

ukat  ri^  kn  an  fqmUabk  mortgagtt  6y  a  the  estate,  he  has  an  oppoitimity,  with  lesw 

dqtotU  of  dettk  to  oik  for  a  Itgai  mortgagtf*  of  the  court,  to  bid  for  it,  and  dius  to  get  iti> 

(cited  by  the  Vice-Cbanoellor  of  England,  in  a  fair  price,  et  v.  mpru,  p.  783,  n.  (/). 
Maom  V.  Ckoot,  8  Sim.  516,  without  observa-        (c)  Hoddeff  v.  Bamioek^  and  other 

*tioa) ;  and  see  the  dictum  of  the  same  dis-  ties,  rnqtra^p.  783,  n.  (/). 


tingnished  jadge  in  PritM  v.  Carwr,  3  My.  &        (d)   WUtworth  v. Goagata,  1  Phillips.^; 

Cr.  161  (Aug.  1837);  in  that  case,  the  right  to  &  C.  Cr.  &  PbiU.  325 ;  3  Haie,  416;  Xi^r 

redeem  had  descended  to  an  infant,  though  v.  TWner,  x.  Jnr.  752 ;   5  Hare,  p.  S81. 
his  lordship's  observation  does  itot  spedfi*        («)  Sem  v.  MiU,  Setoo  on  Decrees,  179; 

oally  point  to  that  tact,  itor  is  it  qualified  by  Prior  v.  Carsw,  3  My.  k  Cr.   157, 16L  It 

any  referenee  to  the  consent  of  the  depositary,  was  in  this  case  that  Lord  Cocienbsm  is^ 

or  to  a  sale  being  for  the  benefit  of  the  infoat  gested  that  a  decree  for  a  sale  was  the  psopcf 

(!mt8eei8dblgfieUv.A;^ieU,8Siin.p.  470),  course.    If  thedecreebeforaforeciofDre.sBd 

though  a  sale  has  been  sometimes  directed  the  iniant  be  entitled  to  the  equity  of  redeop* 

in  the  case  of  ordinary  mortgages,  where  the  tion,  he  must  have  a  day  to  show  caiise.iw> 

equity  of  redemption  is  vested  in  an  infant  162;  if  for  a  sale  no  day  is  given,  *^*^^^ 

without  leference  to  either  of  those  circum-  1  C.  P.  Coop.  R.  11;  Sdkokfidi  v.  Bftf^ 

stances;  see  Danieirs  Pr.  by  Headlam,  177.  8  Sim.  470. 
In  TVptfig  V.  Poaar,  1  Hare,  410,  the  Vice-        (/)  SbCton  v.  Oons,  2  Atk.  101. 
Chancellor  Wigram  says,  **  An  equitable  mott- 
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lated  to  a  mortgage  that  the  depositor  and  those  claiming  under  him  will 
have  six  months  to  redeem  (a).  Where  the  equitable  mortgagee  files  a 
bill  praying  a  sale,  the  heir  of  the  mortgagor  being  an  infant,  the  court 
may  clearly  order  an  immediate  sale  if  such  appears  to  be  for  the  infant's 
benefit  (6). 

Equitable  mortgages  are  not  within  Lord  Rosslyn's  General  Order  of 
March,  1794,  authorizing  a  mortgagee  to  apply  for  a  sale  in  bankruptcy; 
but  the  depositee  may  apply  to  the  court  for  a  sale(c). 

Where  the  equitable  mortgagee  applies  to  the  Court  of  Bankruptcy, 
relying  on  the  deposit  merely,  as  the  necessity  for  the  application  is 
created  by  the  defect  in  the  petitioner's  security,  the  expenses  of  all  t^^qa-x 
*fair  inquiries  into  the  validity  of  the  security  ought  to  be  satisfied  *■  ^ 
out  of  the  proceeds  of  the  sale  {d) ;  it  is  fit,  said  Sir  J.  Leach,  that,  where 
the  equitable  mortgage  is  not  evidenced  by  writing,  the  mortgagee  should 
bear  the  expenses  of  asserting  his  title  in  a  court  of  justice:  but  the  rule 
is  otherwise,  where  the  applicant  has  had  the  precaution  to  take  a  written 
memorandum ;  in  that  case,  he  has  his  costs  (e),  and  a  letter  written  after 
the  deposit  and  referring  to  it  only  in  general  terms  is  sufl5cient(y^. 

Where  there  is  no  writing,  even  though  it  were  owing  to  the  bankrupt 
that  no  regular  mortgage  was  made,  the  rule  applicable  to  the  absence 
of  writing  will  apply  (g) ;  but,  if  there  be  a  written  document,  though 
parol  evidence  may  be  required  to  identify  the  deposit,  the  equitable  mort- 
gagee will  have  his  costs  (A). 

Where  an  equitable  mortgagee  is  satisfied  upon  a  bankruptcy,  no 
release  from  him  is  necessary,  nor  will  the  expense  of  it,  if  taken,  be 
allowed  in  the  solicitor's  bill  (i).  Where  an  inquiry  is  directed  in  bank- 
ruptcy as  to  the  title  of  the  petitioner,  and  he  obtains  a  report  in  his 
favor,  he  will  be  entitled  to  the  rents  from  the  date  of  the  order  of  re- 
ference (A).  An  equitable  mortgage  by  deposit  is  so  far  recognized  by 
the  courts  of  law,  that,  where  the  equitable  mortgagee  has  received  the 
rents,  he  will  not  be  compelled  to  refund  them  to  an  assignee  in  bank- 
ruptcy (/). 

A  judgment  has  relation  to  the  time  when  it  is  entered  up,  and  it  will 
not  afifect  any  6and  fide  conveyance  or  charge  in  equity  made  before  the 
entry  of  the  judgment;  it  can  only  attach  upon  what  remains  in  the 
debtor:  therefore,  notwithstanding  the  stat.  1  &  2  Vict,  c,  110,  which 
gives  to  a  judgment  the  efiect  of  a  charge  upon  the  land,  an  equitable 
mortgagee  retains  his  right  to  enforce  his  security  in  preference  to  a  sub-^ 
sequent  judgment  creditor,  though  he  may  have  acquired  the  legal  seisin 
by  suing  out  an  elegit^  and  though  he  may  have  had  no  notice  of  the 

(a)  Parlur  v.  Hoiutfkld,  2  My.  &  K.  419.  (g)  Ex  parte ,  2  Mad.  281.    The  rale 

(6)  Redthaw  y.  Newboldj  xii.  Jur.  833.  in  benkruptcy  will  not,  it  seems,  be  extended 

(c)  Ex  parte  Jenmng$f  2  Swanst  360 ;  1  to  suits  in  equity :  Reg  v.  Chamben,  4  Yo.  k 
Mad.  331;  see  16  Yes.  p.  435,  and  the  re-  Coll.  54;  CofmeU  v.  Hardie,  3  Yo.k  Coll  582. 
ferences.  (h)  Ex  parte  VauxkaU  Bridge  Company,  1 

(d)  Ex  parte  GarbuU,  2  Rose,  p.  79  ;  it  is  61.  &  J.  106. 

not  sufficient  that  there  is  a  memorandum,  (t)  Ex  parte  Robimony  2l8t  May,  1820, 

unless  it  specifies  the  purpote;  Ex  parte  SmUk^  Mad.  MS.  Pr.  and  P.  i.  678. 

1  Mont  D.  &  D.  171.  (k)  Ex  parU  Smith,  3  Mont  D.  k  D.  680. 

(f)  Ex  parte  Trew,  3  Mad.  372 ;  ExparU  (0  Garry  v.  SharraU,  10  Bam.  k  C.  716  ; 

mghtens,  1  Swanst  3.  Jarman,  Mortgage,  by  Sweet,  126. 

(/)  ExparU  Budee,  1  Mont  D.  k  De  6. 333. 
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r*7951  ^4^'^*^'^  mortgage  (a).  Whether  a  jadgment  'creditor,  who  has 
I-  J  obtained  a  charge  under  the  1  &  2  Vict.  c.  110,  is  entitled  to  an 
immediate  sale,  or  whether  the  parties  claiming  the  equity  of  redemption 
may  require  a  delay  till  six  months  after  the  Master's  report^  is  left  in 
uncertainty  (6). 

It  may  here  be  observed,  that,  according  to  the  opinion  of  Sir  £.  Sugden, 
leasehold  estates  are  now,  by  the  effect  of  the  stat.  1  &  2  Vict.  c.  110, 
8.  11,  bound  by  judgments  equally  as  freeholds  (c). 

(a)  Wkiiwarik  ▼.  G^^ai%  1  PhilL  728, 732,  &  K.  417  (but  wbich  decree  tbe  TkeCfaui- 

affirming  the  decision,  3  Hare,  416  ;  and  see  oellor  of  England,  7  Sim.  442,  as  before  oi^ 

jtwerali  t.  ffadr,  Ll.  &  G.  262,  inf.  835 ;  and  served,  said  was  clearly  wronfr  in  directing  a 

Worikinglom  T.  Morgan,  mtfra,  789 ;  d  v.  nip.  sale) ;  and  Parker  ▼.  Hnuefield,  in  add.  am, 

p.  325.  No.  1 :  six  months  was  given  by  the  decree 

(6)  Carkm  t.  Farlar,  8  Beav.  526;  see,  as  in  LiaUr  ▼.  Turner  (1846),  5  Hare,  293. 

to  equiiaUe  mortgeges,  Pom  v.  Smkk,  2  My.  (c)  Sugd.  V.  and  P.  ii.  401,  10th  edit. 
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Parker  v.  Housefield,  2  JTy.  dh  K,  420;  v.  suprOy  p.  791. 

This  was  a  case  of  a  deposit  of  deeds,  apparently  without  any  agreement.  The 
Registrar  had  drawn  up  the  decree  according  to  the  usual  form  in  ordinarr  mort- 
gages. It  was  insisted,  on  the  part  of  the  plaintiff,  the  depositary,  that  t£is  wis 
wrong,  and  that  the  decree  ought  to  be  for  an  immediate  sale.  The  defendant  does 
not  appear  to  have  objected  to  the  minutes  being  altered  by  directing  a  sale,  but  be 
insisted  that  he  ought  to  have  six  months  to  redeem :  that  was  the  only  question. 
Lord  Cottenham,  then  Master  of  the  Rolls,  in  reference  to  this  point,  collected  and 
reviewed  the  precedents  of  decrees  in  similar  cases ;  and  his  lordship  IncidentallT 
examined  the  authorities  as  to  the  nature  of  the  contract  which  is  to  be  consideiei 
as  arising  from  a  deposit  of  deeds.  The  result  was,  that  it  appeared  that  Lovd 
Thurlow,  Lord  Chief  Baron  Eyre,  and  Lord  Eldon  (in  one  case,  Xewton  v.  Ald<mtf 
18th  July,  1804,  the  decree,  in  which  there  was  a  direct  declaration  on  the  point, 
had  been  framed  by  Lord  Eldon  himself  J  bad  treated  the  holder  of  the  deeds  « 
entitled  to  have  a  mortgage,  and  several  of  the  decrees  had  proceeded  on  tbit 

Srinciple.  The  decree  in  S'etcfon  v.  Aldous  was  that,  in  default  of  payment  on  the 
ay  fixed  (six  months),  the  plaintiff  will  be  entitled  to  the  said  premises,  free  sod 
clear  of  all  right  and  interest  and  equity  of  redemption,  and  to  have  an  absolole 
conveyance  accordinglv.  Three  other  decrees,  in  1806,  1818,  and  February,  1828, 
are  stated  by  his  lordship,  which  were  to  the  same  effect.  In  two'*(«Ve«u;  TJleam, 
25th  Feb.,  1828,  and  Spring  v.  AlUn,  5th  Feb.,  1818),  the  decrees  were  for  a  ssk, 
but  six  months  to  redeem  were  given  in  each.  All  that  his  lordship  decided  iru 
Ihat  six  months  must  be  given,  whether  the  decree  was  for  a  sale  or  a  foreclosun 
^ibid,  422). 


ADDITIONAL  NOTE,  No.  IL 

The  cases  relating  to  the  possession  of  the  title  deeds  are  observed  upon  in 
Jarm.  Mortg.  by  Sweet,  pp.  4<5  to  486.  Mr.  Jarman  draws  this  conclusion  from 
Plumb  V.  Fiuitt — "  If  the  case  simply  be,  that  the  mortgagor  deposits  the  deeds 
with  A.,  and  afterwards  makes  a  mortgage  to  B.  without  notice,  A.  has  no  equitr 
against  B.  to  have  the  benefit  of  the  legal  estate  which  the  latter  has  acquired;" 
ibid.  p.  482. 
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lommoTiAaw  Right  of  Lien, 
Aen  on  Ship, 

Tlaims  on  Earnings  ^  Pariroumer  and  by  Mortgagees^  <&c,,  in  respect  of  R^^ire  and 
Disbursements, 

Jertificate  of  Registry — Master — ShirhbroJcers, 
Aen  of  Creditor  by  Judgment — his  Remedies, 
Aen  ^*  Solicitor, 

On  Deeds, 

On  Fund  recovered, 
lights  in  Equity  equivalent  to  Liens, 

The  commOn-law  right  of  Lien  attaches  on  personal  property  exclu- 
ively,  and  is  subject  to  the  same  rules  at  law  and  in  equity  (a).  A  lien 
it  law  has  been  defined  to  be  a  right  in  one  man  to  retain  that  which  is 
n  his  possession,  belonging  to  another,  till  certain  demands  of  him,  the 
)erson  in  possession,  are  satisfied  (6);  and  it  may  arise  by  contract  or  by 
isage:  and  the  foundation  of  lien  at  common  law  being  possession, 
t  is,  generally  speaking,  lost  by  abandonment  of  possession  (c).  But  a 
creditor  may  obtain  a  right  over  property  not  actually  in  his  possession 
>r  vested  in  him,  which  has  been,  though  improperly,  called  a  lien ;  for 
nstance,  a  factor  having  sold  goods,  has  a  lien  on  the  price  of  the  goods 
n  the  hands  of  the  buyer,  though  he  has  not  the  actual  possession  either 
)f  the  goods  or  the  money;  the  reason  being  that  the  factor  is  the  legal 
land  to  receive  the  price.  So  where  goods  have  been  deposited  by  way 
)f  security,  as  for  the  payment  of  a  bill  of  exchange,  a  party  who  has 
lot  the  possession,  as  an  indorsee  of  the  bill,  may  incidentally  become 
entitled  to  the  benefit  of  the  deposit  (d). 

And  as  regards  liens,  or  claims  in  the  nature  of  liens,  upon  Ships : 
fV.  shipwright,  in  whose  possession  a  ship  is  placed  to  repair  it,  may  not 
be  bound  to  part  with  the  possession  until  he  is  paid  for  the  repairs,  any 
CDore  than  a  tailor  or  other  artificer  in  regard  to  the  object  of  his  parti- 
cular trade,  unless  there  be  an  agreement,  or  such  a  usage  *in  r»7Q7i 
iie  trade  as  may  amount  to  an  agreement;  but  a  shipwright  who  ^  •* 
bas  parted  with  possession,  or  a  tradesman  who  has  provided  ropes  and 
material  without  taking  possession,  is  not,  by  the  law  of  England,  pre- 
ferred to  other  creditors,  nor  have  they  any  lien  on  the  ship(e).  As 
regards  the  Owners  of  a  ship,  they  are  tenants  in  common,  and  not  joint* 
tenants;  upon  a  bankruptcy,  therefore,  the  bankrupt's  share  passes  to  his 
creditors  under  the  bankruptcy,  free  from  any  lien  of  the  other  tenants 
in  common,  in  respect  of  any  sums  they  have  paid,  or  have  become 
liable  to  pay,  for  repairs.     The  freight  is  liable  for  the  joint  demands,  but 

(a)  (hunham  ▼.  Eadaile,  2  You.  &  J.  493 ;  227 ;  ExparU  Perfect^  1  Mont.  25;  Ex  partt 
QladstoTu  y.  Birley,2  Meriv.  404;  Jarman,  Waring^  2  Rose,  182;  Ex  parU  CopeUmd, 
Mortgage,  by  Sweet,  p.  3.  3  Deac  &  Ch.  199. 

(b)  Per  Grose,  J.,  2  East,  235 ;  Jarman,  (e)  Abbott  on  Shipping,  by  Shee,  8th  edit. 
Mortgage,  by  Sweet,  ubi  supra.  In  ihe  1st  p.  143.  The  master  has  no  lien  for  repairs 
chapter  of  that  learned  work,  the  doctrine  as  in  port  in  England ;  see  Hussey  v.  Christie^  13 
to  liens  at  common  law  will  be  found.  Yes.  594;  3  Swanst.  p.  139  ;  Ex  parte  Hal' 

(c)  Jarman,  Mortgage,  p.  12.  kdty  3  Yes.  &  B.  135 ;   nor  ^  fortiori  havo 
(rf)  Jarman,  Mortgage,  by  Sweet,  pp.  13,    other  persons  employed   by  him,  Buxton  v. 

14;  and  see  Hammojidt  v.  Barclay,  2  East,    Snee,  1  Yes.  154. 
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the  ship  is  not,  and  this  stands  upon  the  nice  distinction  of  a  tenancy  in 
common  (a). 

The  Court  of  Chancery  follows  the  law  when  claims  depending  oa 
the  ri^ht  of  lien  incidentally  come  before  it  for  decision.  The  subject 
of  claims  upon  the  earnings  of  ships  by  a  part  owner^he  being  managing 
owner,  and  by  mortgagees  and  others  in  respect  of  repairs  and  disburse- 
mentSy  was  lately  the  subject  of  an  elaborate  judgment  of  the  Vice-Chan- 
cellor  Wigram.  The  claimants  upon  the  freight  unapplied  were  first 
the  plaintiflT,  who  was  registered  owner  of  one-eighth  and  managii^ 
owner  and  ship's  husband,  in  which  character  he  had  expended  or 
become  liable  to  pay  a  large  sum,  exceeding  the  amount  of  the  unap- 
propriated freight,  for  the  repair  and  outfit  of  the  ship  preparatory  to  the 
voyage;  he  had  received  his  own  share  of  the  earnings:  the  other  claim- 
ants were  mortgagees  of  seven-eighths  of  the  ship  and  of  the  freight,  the 
mortgage  having  been  made  during  the  voyage:  the  ship's  earnings 
arose  from  a  cargo  of  whale  oil,  not  m  the  shape  of  freight.  The  Vice- 
Chancellor  held  (6)  that  the  earnings  must  follow  the  general  law  in 
partnership  cases,  and  were  therefore  liable  to  the  joint  demands,  and 
that  there  was  no  distinction  in  this  respect  between  earnings  and  freight ; 
the  expenses  of  earning  the  freight  are  first  to  be  paid  in  ascertaining 
what  freight  is  coming  to  the  parties  ;  the  ship  was  owned  in  common, 
but  the  adventure  was  joint  (c) :  and  the  Vice-Chancellor  held  that  the 
same  rule  applied  even  to  the  expenses  of  the  repairs  of  the  hull  of  the 
ship  (</),  those  repairs  being  done  with  a  view  to  the  particular  adven- 
ture in  which  the  earnings  were  made,  and  without  which  that  adventure 
r*7981  ^^^^  not  have  been  ^undertaken ;  and  the  Vice-Chancellor  seemed 
■•  J  to  be  of  opinion  that  the  expenses  in  repairs  not  having  been 
exhausted  with  the  adventure  did  not  alter  the  case  (e).  It  was  not 
necessary  to  resort  to  the  fact  that  the  plaintiff  was  managing  owner, 
though  that  would  give  a  new  ground  for  his  claim  {f) ;  and  the  Vice- 
Chancellor  added  that  he  should  not  have  decided  against  the  plaintiff 
without  giving  him  the  benefit  of  the  evidence  in  support  of  the  usage 
in  his  favor,  but  which,  as  he  decided  the  case  on  general  grounds, 
it  was  not  necessary  to  resort  to :  and,  for  the  same  reason,  it  was  unne- 
cessary to  enter  into  the  question  of  notice  as  respects  the  mortgagees  (g}. 

The  master  of  a  ship  has  no  lien  on  the  certificate  of  registry,  either 
for  his  waees,  or  for  moneys  disbursed  by  him  for  the  use  of  the  ship; 
nor  have  the  ship-brokers  any  lien  on  the  certificate  of  registry  for  ad- 
Tances  made  by  them  to  the  owner  for  the  use  of  the  ship  ;  nor  has  the 
master  of  a  ship  any  lien  or  claim  on  the  accruing  freight  for  his  wages 
or  for  moneys  disbursed  by  him,  without  a  special  contract  (A)  :  a  person 
who  advances  moneys  for  repairs  of  a  ship  on  a  bottomry  bond,  with 
notice  of  a  prior  mortgage,  cannot  claim  as  against  the  mortgagee  any 
lien  for  his  expenses  beyond  the  amount  of  the  bond  (i). 

(a)  Ex  parte  Harruon^  2  Rose,  77-8;  Ex  ((Q  The  ship  had  been  broken  np. 

parte  Young,  2  Ves.  &  B.  242,  overruling,  in  /f\    e  Hare,  407. 

effect,  Doddington  v.  HaUet,  1  Ves.  497.  ;  ^.    ,, . .  ^^^ 

(6)  On  the  authority  of  Hobkrniu  v.  Shoe*  ^-^  ^  ^^'  '*""' 

kdU,  8  B.  &  C.  612;  and   Ex  parte  HiU,  I  U)  ^^'  409. 

Mad.  66 ;  and  Ex  parte  Young,  eupra.  (A)  Gibton  ▼.  Ingo^  6  Hare,  112. 

405!  40?**"  ^'  ^^^'*  ^  ^*'^  ^^'  *°^*  ^^^'         ^^  -^^"^  ^-  ^"^  ^  ^*^"-  ^^^ 
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As  regards  what  has  been  called,  but  improperly^  the  lien  of  a  creditor 
)y  Judgment  (a) ;  where  the  Court  of  Chancery  is  selling  the  estate  on 
he  decease  of  the  debtor,  the  court  will  pay  off  the  judgment  debt  (6) ; 
)ut  Mr.  Jarmaa  observes  that  it  is  slated  too  largely  in  some  books  (c) 
hat  the  court  will  in  all  cases  accelerate  the  creditors'  remedy  by  a  sale. 
The  remedy  which  a  judgment  creditor  might  have  had,  prior  to  the  late 
tat.  1  Vict.  c.  110,  against  the  beneficial  interest  in  equity,  when  he 
md  none  at  law,  hasf  before  been  ^adverted  to  {d) :  in  giving  this  r«7QQ-i 
elief,  equity  followed  the  law,  and  only  gave  a  remedy  for  a  ^  ^ 
Doiety  of  the  lands  (e).  However,  a  judgment  creditor  might  have  ap- 
)lied  for  the  aid  of  the  court  to  prevent  an  outstanding  legal  estate  being 
ised  in  bar  of  his  execution  at  law,  or  for  a  receiver ;  and  he  will  have 
us  due  priority  allowed  to  him  where  the  estate  of  the  debtor  is  admin- 
stered  in  the  Court  of  Chancery  {/) ;  but  in  any  case,  to  procure  relief 
n  equity,  the  creditor,  when  plaintiff,  must  show  by  his  bill  that  he  has 
iroceeded  at  law  to  the  extent  necessary  to  give  him  a  complete  title  : 
hus,  in  the  case  above  alluded  to,  he  must  show  that  he  has  sued  out 
he  writ  oi  elegit  ot  fieri  fadas^  the  execution  of  which  is  avoided  ;  but 
t  is  not  necessary  for  the  plaintiff  to  obtain  a  return  to  the  writ  (g).  In 
he  case  of  an  equity  of  redemption,  as  it  was  necessary  that  a  judgment 
creditor  should  redeem  the  whole  mortgage,  he  thereby  became,  on 
ademption,  mortgagee  of  the  whole,  so  that  he  might  tack  his  judgment 
lebt  against  the  whole  ;  and,  by  the  same  rule,  the  judgment  creditor 
vas  paid  out  of  the  whole  produce  of  the  estate  remaining  after  satisfy- 
ng  prior  charges,  where  an  estate  was  directed  to  be  sold  for  payment 
)f  debts  {h) :  but  this  has  now  become  immaterial,  as  the  statute  before 
eferred  to  has  (sect.  13)  given  the  creditor  a  charge  upon  the  whole  of 
he  real  estate  of  the  debtor,  under  certain  regulations  including  partial 
ind  reversionary  interests,  which  cannot  be  extended  (t).    It  seems  to 

(a)  See  Lord  Cottenham'sjudgment,  Aiat<         {d)  Forth  y.  Duke  of  Norfolk^  A  Mad.  504; 

f.  Didce  of  Marlborougk,  3  My.  &  Cr.  p.  407,  tupra,  p.  40,*  et  v.  TunttaUY.  Trappu^  3  Sim. 

117.    Of  the  remedy  which  the  judgment  286. 

^editor  bad  by  the  more  ancient  statutes,  see        (e)  O" Gorman  v.  Comyn,2  Scho.  &  L.  137, 

barman,  Mortgage,  by  Sweet,  27-^9,  50,  51 ;  150 ;  Stiknian  v.  Jthdoten^  2  Atk.  477,  608; 

ind  of  his  remedies  by  the  statute  1  Vict  a  Ambl.  13.     Now  the  whole  and  not  a  moiety 

10,  see  p.  49,  tt  v.  tv^ay  p.  722  ;  and  as  to  only  may  be  taken  in  execution,  stat.  3  &  4 

he  priorities  of  judgments  in  the  administra-  Will.  lY.  c.  104 ;  v.  ntpra^  vol.  i.  p.  295. 
km  of  assets,  see  ibid.  p.  54 :  but  as  docket-        (/)  Davidion\.  FoUy,2  Bro.  p.  203 ;  PUu" 

Dg  under  4  &  5  Will.  &  M.  c.  20,  is,  as  before  keU  y.  DUUm,  1  Hog.  324  ;  2  Bli.  N.  S.  239 ; 

nentioned,  abolished  by  siat  2  VicL  c.  11,  and   the  other  cases  cited  Jarman,  Mortgage, 

vhich  has  some  special  provisions  as  regards  by  Sweet,  40,  4 1 ;  White  v.  Bishop  of  Pder' 

>urchaser8,  priority  can  no  longer  be  lost  by  ba-ough^  and  Silver  v.  Bishop  of  iVbrimVA,  are 

bat  omission ;  v.  iind.  p.  64:  of  the  effect  of  in  3  Swanst.  R. ;  these  are  cases  of  receivers 

lankruptcy  u{K>n  judgments,  see  Jarm.  Mort-  appointed  on  sequestrations :  and  see  Redes- 

lage,  by  Sweet,  55,  el  seg,j  et  inf.  p.  799 ;  and  dale,  PI.  148-9,  Smith's  edit, 
tf*  conuilMtion,  see  p.  60,  et  seq.;  of  the  sa*        (g)  Redesdale  on  PI.  ubi  supra;  Neate  v. 

isfaction  and  release  of  a  judgment,  ibid.  p.  Duke  of  Marlborough^  3  My.  &  Cr.  419:  but 

)2,  et  seq.     In  the  same  work,  p.  64,  et  seq.^  there  are  exceptions,  v.  supra^  p.  662 ;  and 

he  law  in  regard   to  crown  debts  is  stated.  Bamewall  v.  BamacaU^  3  Ridgw.  P.  C.  24. 
The  general  doctrines  may  also  be  found  in         (A)  Sharps  v.  Earl  of  Scarborough,  4  Ves. 

tfr.  Coote's  valnable  work :  I  have  referred  538,  542 ;  Tunstall  v.  Trappes,  3  Sim.  300. 
ipeciflcally  to  Mr.  Sweet's  edition  of  Jarman,        (t^   On  the  effect  of  this  act,  see  Jarman, 

^  being  later  in  date.  Mortgage,  by  Sweet,  48,  e£  seq.;  particularly 

ib)  Slileman  v.  Ashdoum,  2  Atk.  610.  as  to  terms  for  years  and  as  to  the  defeating 

(c)  On  Mortgages,  by  Sweet,  39,  referring  of  powers  of  appointment,  r<  v.  supra^  795. 
0  Coote  on  Mortgages,  p.  78. 
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be  considered  that  a  judgment  obtained  after  a  sale,  and  of  whidi  tlie 
purchaser  has  notice,  is  a  lien  on  unpaid  purchase  money,  tboagfa  it 
does  not  affect  the  estate  (a). 

It  may  here  be  observed,  that  it  has  been  decided,  on  the  effect  of  die 
Irish  Bankrupt  Act,  6  Will.  IV.  c.  14,  §  126,  but  without  reference  to 
the  Act  1  Vict.  c.  110,  or  the  corresponding  act  operating  in  Irdand, 
that,  if  a  trader  confesses  a  judgment  to  one,  and  afterwards  mortgages 
his  estate  to  another,  and  then  becomes  bankrupt;  the  mortgagee  will 
not,  as  in  the  case  of  an  absolute  purchase,  take,  subject  to  the  jodg- 
r*8001  ^^^^  y  *^7  reason,  that  the  Bankrupt  Act  cuts  down  the  operation 
^  -'of  judgment  debts  against  the  general  assets  d[  the  bankrupt 
which  are  to  be  administered  in  the  bankruptcy  (6). 

As  regards  the  lien  of  an  Attorney  or  Solicitor  (c):  The  lien  of  a 
solicitor  on  the  deeds  and  papers  of  his  client  is  merely  a  right  to  with- 
hold the  papers  from  his  client,  and  not  a  right  to  enforce  any  claini 
against  him  (<f);  so  long  as  the  client  allows  the  papers  to  remain  in  the 
solicitor's  hands,  the  lien  is  unavailing  (e).  It  is  quite  settled  that  the 
right  of  lien  is,  as  against  the  client  and  his  heirs  and  execntras  and 
other  representatives,  general ;  that,  though  the  papers  may  have  come 
into  the  solicitor's  hands  in  different  transactions,  he  has  a  lien  against 
the  client  and  his  representatives  for  the  general  balance  due  to  him  (/). 
It  is  also  clear  that  a  prior  incumbrancer  can  never  be  afiected  by  thn 
lien,  though  the  solicitor  may  not  have  had  any  notice  of  such  incum- 
brance :  the  solicitor's  right  to  the  deeds  is  only  commensurate  with  that 
which  the  client  had  at  the  time  of  the  deposit  {g). 

Where  deeds  were  delivered  to  a  solicitor  to  raise  money,  and  the 
solicitor  failed  in  his  purpose,  but  the  deeds  were  left  in  his  posses- 
sion, he  was  allowed  to  withhold  the  deeds,  as  subject  to  his  general 
lien  (A). 

The  solicitor's  lien  for  his  costs  is  not  confined  to  deeds  and  papers, 
but  extends  to  books  and  other  articles  delivered  to  him  for  the  purpose 
of  being  exhibited  to  witnesses  at  the  trial  of  an  action  (t) ;  but  he  has 
no  lien  on  his  client's  will  (A:),  nor  on  deeds  and  papers  which  came  into 
his  possession,  not  in  the  character  of  solicitor,  but  as  steward  (/). 

The  lien  depends  not  on  contract,  but  on  the  law,  and  the  law  cannol 

(a)  Jarman,  Mort,  by  Sweet,  pp.  47,  48.  (/)   Lord  Chanceltor  Sugden,  BIwidiM  t. 

(6)   WkUe  v.  Bayhr,  4  Dru.  &  War.  297,  Dnart,  2  Conn.  &  L.  p.  120.     In  this  case,  a 

301.  very  ample  collection  of  the  authorities  on  tbe 

(r)  or  mortgages  to  solicitors,  vide  fypra,  subject  of  the  lien  of  a  solicitor  will  be  foand. 

p.  630.  As  to  the  different  acts  by  which  it  may  be 

(d)  Blundm  v.  Daarty  2  Conn.  &  L.  119;  lost,  see  Ex  parU  Nesbitt,  2  Scho.  k  L.  279, 
Bozon  V.  BoUand,  4  My.  &  Cr.  358.  and  infra,  p.  801. 

(e)  Bozon  ▼.  Boiland,  4  My.  &.  Cr.  p.  358,  (g)  Ibid. ;  and  Sadth  t.  CkadutUr^  1  Codq. 
on  the  general  doctrine,  see  Jarm.  Mortgage,  &  L.  486;  Morgan  v.  Scott,^  Ir.  Eq.  R.  12$; 
by  Sweet,  p.  8,  et  ttq.  It  may  be  observed,  and  see  Pttty  v.  Wathen,  tn/Vo,  and  Yom^  t. 
that  the  right  to  Tax  the  solicitor's  bill  is  per-  £ngKt^  7  Beav.  17,  and  Bbmden  r,  XkaBii, 
Bonal  to  tbe   party  who  employs  him ;  if  a  ubi  mpra. 

trustee  pays  a  bill  containing  improper  items,  {h)  Ex  parte  PtmberUm,  1 8  Ves.  282. 

he  may  be  liable  to  his  cfs/uu  qu*  truU^  but  (t)  Friiwdl  v.  King,  15  Sim.  191. 

they  cannot  apply  to  tax  the  bill  so  as  to  make  (k)  Batch  v.  Symes,  T.  &  R.  92. 

the  solicitor  refund;  Langford  v.  Mahony,  2  (/)  Champemown  v.  SeoU,  6  Mad.  p.  93. 
Conn.  &  L.  320. 
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hre  a  lien  fer  the  debt  of  the  client  upon  the  deeds  n0t  ^belong-  r«oAi  ^ 
ig  to  the  clienty  but  to  others:  as  agaiqst  a  purchaser  or  a  mort*  *-  -^ 
igee  who  is  pro  icmto  a  purchaser,  the  lien  cannot  prevail  for  subse- 
lent  advances  (a). 

Where  a  client  employs  A.  and  B»,  and  thej  then  take  C.  into  part* 
srship  with  them;  it  has  been  held  that  A.  and  B.  have  no  lien  for  their 
ibt  on  the  papers  that  come  into  the  hands  of  A.,  B.,  and  C.  (6) :  as  they 
)  not  lose  their  lien  for  their  former  debt  by  taking  another  partner,  so 
ley  do  not  gain  an  additional  one  (c). 

The  lien  of  a  solicitor  upon  the  title  deeds  of  his  client  is  good  as 
i;ainst  a  judgment  creditor  (it  is  different  as  to  bond  creditors)  only  to 
le  extent  of  the  costs  incurred  at  the  time  of  the  obtaining  the  judg- 
ent,  and  although  execution  may  not  have  been  sued  out  (d).  When 
mortgage  is  paid  off,  the  solicitor  of  the  mortgagee  cannot  retain  the 
seds,  which  have  been  deposited  with  him  by  the  mortgagee,  on  the 
!ound  that  he  has  a  lien  upon  them  for  the  expenses  of  the  transaction 
le  to  him  from  the  mortgagee  (e).  Where  a  defendant  is  ordered  by 
e  decree  to  deliver  up  all  deeds,  fltc,  in  his  possession,  the  solicitor 
ith  whom  the  defendant  has  deposited  the  deeds  for  the  purpose  of  the 
lit  will  be  ordered  to  deliver  them  up  {f),  A  solicitor  cannot  refuse 
produce  a  deed  executed  in  his  favor  by  his  client  with  a  power  of 
vocation;  he  ought  to  have  given  to  him  a  counterpart  (g). 
The  lien  of  a  solicitor  as  against  the  client  extends  further  than  a 
ortgafe  to  him,  for  it  extends  to  subsequent  costs  (A) ;  but  if  the  soli- 
tor  take  a  security  he  abandons  his  lien  (i).  A  solicitor  has  no  lien  on 
e  estate  for  any  sum  he  may  have  advanced  to  buy  off  an  adverse 
aimant  (Jb), 

The  lien  of  a  solicitor  being  merely  a  right  to  withhold  the  papers 

>m  his  client,  and  not  a  right  to  enforce  his  claim  against  him,  it  is 

ilike  a  lien  arising  in  the  case  of  a  contract:  it  has  not  the  character 

a  pledge  or  mortgage,  so  that  after  he  has  parted  with  the  deeds 

papers,  whether  voluntarily  or  under  an  order  made  at  the  instance 

a  person  having  a  ^^aramount  right,  and  therefore  entitled  to  a  pro- 

iction,  *the  lien,  at  least  as  regards  third  persons,  is  gone ;  to  r^onoi 

sat  it  otherwise  would  be  to  treat  the  right  of  lien  as  an  incum*  ^        J 

ance,  which  it  is  not(/).   If  the  solicitor  volun.tarily,  without  any  agree- 

mtj  jMroduces  a  document  which  is  necessary  to  enable  the  client  to 

(a)  Blundem  v.  Detart,  2  Conn.  &  L.  130,  (A)  Lord  Chancellor  Sugden,  ^imdrn  y. 
1.  Detarr,  2  Conn.  &  L.  1 14, 125. 

[b)  St  Forthawy  16  Sim.  121.  (t)  Balch  v.  Syma,  ubi  m^.,  Lord  Eldon; 
[e)  ViceCbancellor  Wigram, Petty  ▼.  Wo-  Chaa  ▼.  TVettmore,  5  M.  &  Selw.  1 80 j  of  so- 
il, t5th  March,   1849;   this  case  is  now  ourities  given  to  a  solicitor,  v.  ti^).  630,  631. 
Jer  appeal;  it  will  be   reported  in  Mr.         (k)  Chrittiany.  Fidd,2  Hare,  184. 

re*s  next  volome.  (/)  Blunden  v.  Jksart^  2  Conn,  k  L.  120, 

[d)  Bhmckn  v.  De$arty  2  Conn.  &  L.  Ill ;     121 ;  and  aee^Bozon  ▼.  BoUand,  4  My.  &  Cr. 
pp.  122-3,  127,  129,  130.  358.    Lord  C.  Sugden,  on  the  case  stated  by 

[e)  Wak^vdd  ▼.  Ntwbon^  6  Rep.  Q.  B.  p.  Mr.  Maddock.Pr.  and  P.  i.  p.  755,  being  dted 
3;  and  see  Ltt  r.  BarbWf  5  Railway  Ca.  to  him  (2  Conn.&L.  p.  117^,  where  the  deeds 
xch.),  pp.  2,  3;  and,  Rider  v.  /ones,  2  Ya  having  been  delivered  by  the  solicitor  to  an 
^H.  C.  C.  329,  332,  334.  executor  to  enable  him  to  maintain  certain 
[/)  BeQv.  TayhTyS  Sim.  p.  216;  and  see  suits,  the  executor  was  held  liable  for  the 
Hrr  V.  JonUf  2  Yo.  &  Coll.  C.  C.  334.  costs,  said  there  most  have  been  a  contract. 
[g)  Baleh  V.  Syma,  T.  &  R.  92. 

VOL.  11.-48 


802  lAen  of  SoUcUor  an  the  I\tnd  recovered. 

establish  his  title  to  a  fund,  he  cannot  afterwards  fasten  upon  the  find 
recovered  for  remuneration  (a). 

It  would  seem,  from  the  language  of  Lord  Eldon  in  Lord  r.  Worm- 
leighton  (6),  that  a  solicitor's  lien  may  be  transferred  to  the  succeeding 
solicitor,  if  he  shall  hare  paid  him  off. 

The  lien  upon  the  Fund  realized  in  the  suit,  which  is  a  lien  which  the 
solicitor  may  actively  enforce  (c),  is  confined  to  the  costs  in  the  suit,  or 
costs  immediately  connected  with  it  (d). 

A  solicitor  was  discharged  by  his  client:  he  had  a  deed  in  his  posses- 
sion ;  this  deed  he  produced  as  evidence  in  the  cause ;  it  was  held  thtf 
he  had  no  lien  for  his  general  costs ;  but  he  was  allowed  to  have  a  lien 
for  his  costs  in  the  cause,  not  in  respect  of  his  lien  on  the  deed,  bat 
under  the  general  lien  of  the  solicitor  on  the  fund  (e).  A  fund  in  couit 
was  decreed  to  the  assignees  of  a  defendant  who  had  become  bankrupt, 
and  certain  costs  were  ordered  to  be  paid  to  the  defendant  by  the  plain- 
tiff;  the  defendant's  solicitor  applied,  alleging  that  the  plaintiff  was  in- 
solvent, for  immediate  payment  of  his  costs  out  df  the  fund  in  ccKiit, 
which  the  Lord  Chancellor  ordered  on  appeal  {/).  An  executrix  as  sudi 
was  indebted  to  the  estate  in  respect  of  her  receipts ;  an  annuity  was 
given  to  her  by  the  will :  her  annuity  as  it  became  due  was  ordered  to 
be  applied  in  payment  of  the  debt  due  to  the  estate,  and  her  solicitor 
was  declared  to  have  a  Hen  for  his  taxed  costs  upon  any  payment  which 
might  become  due  to  the  executrix  in  respect  of  her  annuity  after  satis- 
faction of  the  debt  {g). 

As  the  law  allows  the  assignment  of  debts,  a  debt  due  to  an  attorney 
for  costs  may  be  assigned ;  and  if  it  be  assigned  the  assignee  may  be 
entitled  in  some  measure  to  the  dormant  lien  for  that  debt,  as  an 
additional  security  (A).  A  solicitor  to  whom  his  client  has  given 
r*80^1  ^l^^^^  ^^  '^^'^  cannot  rely  upon  them  as  another  person  might 
■*  -I  to  prove  the  existence  of  his  debt ;  but  must,  irrespective  of  such 
securities,  prove  the  debt  for  which  such  securities  were  given  (t). 

Rights  in  equity  equivalent  to  liens  may  arise  under  various  ciream- 
stances.  There  are  liens,  said  Sir  W.  Grant,  which  exist  only  in  equity, 
and  of  which  equity  alone  can  take  cognizance  (Ar).  If  an  estate  is  moit- 
gaged  and  the  mortgagor  has  sold  successively  various  portions  of  the 
estate  to  different  purchasers,  if  the  mortgaged  debt  is  paid  by  one,  ke 
has  a  right  to  compel  the  other  purchasers  to  contribute  (/).  The  lies 
of  a  joint-purchaser  for  repairs  has  been  already  mentioned  (m);  but  it 

(a)  Boxtm  v.  BoUand,  4  My.  k  Cr.  359 ;  as  to  (f )  Skinmr  v.  Sueet,  3  Mad.  244. 

his  liability  to  produce,  see  10  Beav.  234, 270.  {k)  Vioe-CbaDcellor  Knight  Bruce,  BmS  t. 

(6)  Jacob,  R.  582.  FaOcner,  xiii.  Jur.  93,  tt  v.  nq>,  note  (b). 

(c)  Bozon  r.  BoUand,  4  My.  &  Cr.  357*8.  (i)  Lau^ets  v.  Man^idd,  1  Dr.  &  W.  »7. 

(d)  Lawn  y.  Chutrch,  4  Mad.  391  (4  My.  &  \k)  Gladitone  r.  Birley,  2  MeriT.  403 ;  if  t. 
Cr.  357)  ;  Luau  v.  Peaoodc,  9  Beav.  180.  int.  al  Cotaworihv.  Stipkeru,  4  Hare,  193. 

(e)  Bozon  v.  BoUoMd,  4  My.  &  Cr.  p.  354.  (I)  AotraU  v.  Wade,  Uo.  &  G.  temp.  SugdL 
The  marginal  abstract  would  imply  that  the  p.  252 ;  tt  v.  BanuM  v.  RactUr^  I  To.  h  C^U. 
lien  was  given  in  respect  of  the  original  lien  C.  C.  401 ;  Xanoy  y.  Duke  of  JthalL  2  Atk. 
on  the  deed.  Lord  Cottenbam,  in  this  case,  448;  Aldntk  v.  Cooper,  8  Yes.  p.  391 :  fasz 
disapproved  of  the  dictum  of  Sir  T.  Plomer,  see  Hartiey  v.  O'Flaherty,  Llo.  &  G.  temp. 
in  WorraU  v.  Johuon,  2  Jac.  Sc  W.  214.  Plunkett,  216. 

(/)  Pommt  V.  fftimpAmys,  1  C.  P.  Coop.  (m)  Supra,  206,  304;  Lakt  t.  CraMtdt,  1 
*^  142.  Eq.  Ab.  291;  &  C.  3  P.  W.  158;  Sogd.  T. 


liights  in  Equity  in  the  JVature  of  Liens,  803 

eems  that  where  two  or  more  purchase  an  estate,  and  one  pays  the 
Doney  and  the  estate  is  conveyed  to  them  both;  the  one  who  pays  the 
Qoney  gains  neither  a  lien  nor  a  mortgage,  because  there  i3  no  contract 
3r  either ;  nor  can  it  be  construed  as  a  resulting  trust,  as  such  a  trust 
annot  arise  at  an  after  period :  and  perhaps,  says  Sir  E.  Sugden,  the 
nly  remedy  he  has  is  to  file  a  bill  for  a  contribution  (a).  If  one  of  two 
}int*tenants  of  a  lease  renew  for  the  benefit  of  both,  he  will  have  a  lien 
fi  the  moiety  of  the  other  Joint-tenant  for  a  moiety  of  the  fines  and 
zpenses  (&). 

If  a  person  being  entitled  to  an  estate  stands  by  without  interference, 
whilst  another  innocently  builds  or  makes  improvement  on  the  land, 
linking  that  he  has  a  title  to  it,  the  person  making  such  improvements 
rill  be  entitled  to  compensation  (c). 

It  has  been  held  that,  where  a  man  agrees  to  sell  his  estate  and  to  lend 
loaey  to  the  purchaser  for  improving  the  estate,  he,  still  having  the  legal 
state,  will  have  a  lien  for  the  advances  so  made,  as  well  as  for  the  pur- 
base  money  {d). 

As  regards  liens  in  equity,  the  following  may  be  given  as  additional 
lustrations.  A  trustee  is  entitled  to  a  lien  upon  the  trust  estate  for  his 
Kpenses,  so  long  as  it  remains  trust  estate,  and  in  whatever  shape  it 
may  be,  whether  it  be  expressed  in  the  instrument  or  not  (e) ;  rton^-i 
at  the  agents  and  persons  employed  by  the  trustees  have  no  claim  ^  ^ 
pon  the  trust  fund  {/). 

Annuitants  scheduled  to  a  trust  deed  do  not  acquire  any  lien  upon  the 
ust  estate  therein  comprised  by  force  of  the  trust  deed,  unless  they  are 
lade  parties  to  the  deed  (g). 

Where  a  transaction  is  set  aside  as  usurious,  at  the  instance  of  the 
ssignees  of  the  party  who  granted  the  security,  the  creditor  is  not 
ititled  to  a  lien  for  his  advances ;  he  is  entitled  to  interest  at  five  per 
mt.  to  the  date  of  the  fiat ;  but  not  to  call  upon  the  assignees  to  pay 
hat  may  be  due;  he  can  only  prove  for  the  balance  under  the  fiat  (A). 

One  of  several  residuary  legatees,  with  the  concurrence  of  the  others, 
duced  the  executors  to  sell  out  stock  forming  part  of  the  residuary 
tate,  and  to  lend  him  the  proceeds,  on  his  executing  to  them  a  warrant 

attorney,  and  depositing  certain  title  deeds  as  a  security  for  the  re- 
acement  of  the  stock  and  payment  of  the  dividends,  but  without  any 
:press  lien  upon  or  reference  to  his  share  of  the  residue ;  it  was  held 
at  the  executor  had  on  the  bankruptcy  of  the  residuary  legatee  a  lien 
i  bis  share  (i). 

Where  a  person  having  a  general  lien  takes  an  express  security  on  an 
tate,  as  a  general  rule,  it  will  be  presumed  that  he  means  to  rely  on 
B  express  security  only :  one  Kent  purchased  of  Bond  the  lands  in 

1  P.  902,  §  2 :  and  see,  on  the  subject  of  (c)  Sfdne  y.  Gaugh,  1  Ball  k  B.  p.  444; 

ien  for  repairs  and  improvements,  Neesom  Lord  Cawdor  v.  Lavit^  1  Yo.  &  Coll.  432. 

Clarknn^  4  Hare,  103,  a  case  where  the  {d)  ExpwrU  linden^  1  Mont.  D.  &  D.  435, 

sband,  conceiving  he  was  entitled  in  fee,  Sir  J.  Cross. 

id  off  the  vendor's  lien,  and  made  improve-  (e)   Worrall  v.  Har/ordy  8  Yes.  p.  8 ;  see 

tits.  Ex  parte  Stvinbumey  Mont.  &  Ch.  119. 

[a)  Sugd.  V.  and  P.  902,  referring  to  the  (/)   Worrall  v.  Harford,  ubi  tup, 

nervations  of  Lord  Langdale,  in  Peek  v.  (jg)  Foeter  v.  Bladcstone,  1  My.&  K.  310. 

rdfMxU,  2  Beav.  p:  137.  (A)  Belcher  v.  Varden,  2  Coll.  175-6. 

{b)  Ibid.,  p.  905}  HatniUon  v.  Denny,  1  (i)  Ex  parte  Makint,  2  Mont.  D.  &  De  6. 

[i  &  B.  199.  p.  508. 
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question ;  he  mortgaged  them  ten  secaring  part  of  tile  pnreii] 

and  gave  a  promissory  note  for  the  other  part :  K  was  bdd  diat  Boai 

had  no  lien  on  the  land  for  the  promissory  note  (a). 


r*8051  *^^^^^^^^  ^^' — Of  ^  Mode  in  which  the  Account  is  io  be  tdam 
L        J      between  the  Mortgagor  and  Mortgagee,  and  foriicMlarly 
the  Mortgagor  is  in  Possession — Qpsts. 

Account  agaiiist  Mortgagee  in  Possession, 

Not  allowed  io  make  any  Charge  for  Trouble, 

But  may  charge  what  he  has  properly  paid  to  a  Receiver, 

Expenses  of  Repairs ^  dec, 

LiabiUtyfir  Waste, 

Eacpenses  of  Improvemenis. 

In  what  cases  Annual  Rests  are  directed. 

Interest  to  he  paid  on  Rents  received  after  the  Debt  has  been  discharffed, 

Wilson  V.  Metcalfe. 
Semble,  Account  between  Mmigagor  amd  First  Mortgages,  setffed  b^fifsrs  tke 

binds  the  Second  Mortgagee, 
Appropriation  of  Payments, 
Costs  of  Mortgagee,  and  Costs  in  Suits  for  Redemption  and  Foredosure 


Additional  Note, 

Hicks  V,  Morland,  2ist  July,  ISSS—RoOs^Costs  of  Solicitor  riaiminff  is  k 

Solicitor, 

The  principles  upon  \vhich  the  account  between  the  mortgagor  and 
mortgagee  is  to  be  taken,  may  be  collected  from  the  foregoing  pages  (i); 
and  several  of  the  points  which  ordinarily  occur  in  taking  the  accoaat, 
as  between  the  mortgagor  and  mortgagee,  have  already  been  genoaDj 
adverted  to  (c).  The  case  of  the  mortgagee  entering  into  possessioa  is 
that  which  demands  more  particular  attention. 

(a)  Bond  t.  Kent,  2  Yem.  281 ;  Sagd.  T.  and  that  h«  cannot,  triifa  notice,  tarn  ImerMi, 
«&d  P.  862;  T.  119^0,  p.  773.  ereii  when  doe,  into  prinaipal,  as 

(b)  y.  nU,  al.  mpro,  616,  629,  642.  subsequent  moitgsgeet  and 

(c)  For  instance,  the  following  points  (inf.  JUUdiffe,  2  Fonbl.  438.  That  the 
oL),  besides  those  referred  to  in  the  following  cannot  charge  for  management,  p.  649 ;  aod 
pages,  have  been  generally  noticed.— The  in  what  cases  the  OMtlgagee  of  a  West  ladii 
fight  of  the  mortgagee  to  have  six  months'  estate  is  entitled  to  a  oommisaioB  on  eanga> 
notice  before  he  is  paid  off,  p.  652 ;  and  where  ments,  pp.  628-9.  How  Emblements  are  » 
the  money  is  to  be  paid  clear  of  deductions  be  accounted  lor  where  the  mor^agor  if 
lor  commission,  &c^  p.  653.  That  the  mort-  evicted  by  the  mortgagee,  p.  646.  Hal  a 
gagor  cannot,  unless  under  special  ctrcum*  mortgagee  is  not  entitled  to  saiplus  xenb  ia 
Stances,  be  called  upon  to  account  for  the  rents  the  hands  of  a  receiver  appointed  Ifaa  4* 
he  has  received,  supra,  pp.  646-7.  That  the  benefit  of  strangers,  p.  647.  That  the  mart- 
mortgagee  in  possession  cannot  be  called  upon  gegee  in  possession  is  liable  to  tbe 
to  account  for  rents  paid  over  to  the  mortgagor  mortgagee  for  any  rents,  &o.  he  tsmy  fmji 
without  notice  of  the  second  mortgage,  p.  648,  to  the  mortgagor  after  notice,  p.  648.  The  i 
and  see  jSrekdtaeon  v.  .Boidcs,  M'Clel.  169.  of  the  mortgagee  to  add  any  expenses  pn^ 
How  the  statutes  for  the  limitation  of  actions  erly  incurred  by  him,  and  the  satnatioB  of  ibs 
affect  the  mortgagee's  claim  for  interest,  pp.  mortgagee  in  regard  to  the  expense  of 
685,  716,  724,  note  (c).  That  the  mortgagee  ing  mines,  and  the  like,  p.  650.  The 
cannot  claim  interest  upon  interest  under  any  tion  of  an  assignee  of  a  mcxtgage 
stipulation  to  that  effect  in  the  mortgage  deed,  interest  on  the  interest  which  he  maj  haia 
pp.  628  j  656  (with  an  exception  in  favor  of  paid,  p.  656;  and  of  a  purchaser  who  fas»giv«A 
bankers,  p.  629);  or  that  the  interest  shall  be  less  than  the  amount  secured,  pp.  656-7: 
advanced  to  a  higher  rate  in  default  of  pay-  and  the  question  as  to  the  costs  of  a  persoa 
ment,  unless  in  the  way  of  penalty,  p.  631  ^  to  whom  an  assignment  is  made  ptnAwtt  ttr 
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*A  mortgagee  in  possession  mnst  account  for  the  rents  and  profits^ 
10  that  they  may  be  ap{died,  after  deductbg  all  reasonable  expenses 
md  allowances,  towards  the  discharge  of  the  debt.  The  common 
iecree  against  a  mortgagee  in  possession  now  is,  for  an  account  ^^  of 
nrhat  he  has  received,  or  what  he  might  have  received  without  his 
jrwn  wilful  defaiilt"  (a):  the  mortgagee  is  not,  however,  bound  to  enter 
m\o  speculations,  nor  indeed  will  he  be  allowed  the  expenses  if  entered 
nto  (6).  Any  sums  received  subsequently  to  the  decree  must  be  brought 
into  the  account  (c)«  The  obtaining  judgment  in  ejectment  is,  as  before 
>bserved,  ibr  this  purpose,  in  most  cases,  the  same  as  entering  into  pos- 
lession  (d) ;  but  where  the  mortgagee  is  in  possession  as  agent  of  the 
oaortgagor,  he  will  not  be  treated  as  mortgagee  in  possession  (e) :  where 
lie  mortgage  enters,  and  then  permits  the  mortgagor  to  receive  the 
rents,  he  will  be  accountable  to  a  subsequent  incumbrancer,  of  whose 
incumlH*ance  he  had  notice,  as  mortgagee  in  possession  {/).  Where 
the  decree  against  the  mortgagee  in  possession  had  directed  that  an 
iccount  riiottld  be  taken  of  what  he  had  received,  or  might  have  re- 
ceived, with  an  allowance  for  expenses  and  improvements  in  the  usual 
form,  he  was  charged  with  the  gross  amount  of  what  he  had  received 
from  working  mines,  and  was  not  allowed  his  expenses  in  working;  the 
iTice-Chancellor  observed  that  the  mortgagee  had  in  fact  sold  away  a 
part  of  the  inheritance  {g).  If  the  mortgagee  has  turned  out,  or  refused 
lo  accept,  a  responsible  tenant,  he  is  liable  for  the  loss  that  may  be  sus- 
tained by  reason  of  such  act  (A).  If  it  be  proved  that  the  premises  were 
let  at  a  certain  rent  at  *any  time  during  the  mortgagee's  posses-  r^oA^i 
non,  it  will,  it  seems,  be  for  the  mortgagee  to  show  that  such  ^  -I 
vas  not  the  rent  during  the  whole  time  (t).  The  doctrine  as  to  agree- 
ments that  die  mortgagee  should  hold  at  a  certam  rent,  has  been  stated 
ibove  (A:). 

On  the  principle  that  a  mortgagee  is  not  permitted  to  obtain  any 
idvantage  out  of  the  mortgage  fund  beyond  the  principal  and  interest, 
ind,  it  may  be  added,  on  grounds  of  policy  (/),  he  is  not  allowed  to  make 

ft  nociord  p.  692.    Tho  obligation  of  the  party  flame  rale  applies  lo  a  trustee,  ibid» ;  v,  infra, 

•deeming  to  pay  aU  arrears  of  interest  due  note  (g). 

o  the  party  sought  to  be  redeemed,  p.  666.        (d)  IkJte  of  Buckimgkam  y.  Gajfer,  1  Vena. 

The  doctrine  as  to  mortgages  to  solicitors  for  258 ;  flta?ra,  p.  649. 

KMts  is  stated,  pp.  630-1 ;  and  it  may  be  ob-        (e)  Lard  Tnmlat^  ▼.  HamiS,  1  Ball  &  B. 

erved  that  the  delivery  of  the  bill  is  not  aa  383.    See  Page  v.  Linwood,  Sugd.  Lew  of 

essential  prelim  inary,  £r/»arte  BoviU  (note  to  Prop.  p.  581, 4  CI.  &  Fin.  399 ;  there,  under 

[7Arul(an  V.  l^ieU,  2  Hare, p.  179;  though  the  special  circumstances,  the    mortgagee   was 

ase,  as  reported  2  Moot «  Ayr.  382,  n.  (a),  held  not  to  be  a  mortgagee  in  possession. 
¥Ottld  lead  to  a  eontraiy  conclusion) ;  and  see         (^)  Cqjpring  v.  Cooke,  1  Vern.  270.    In 

^kriitian  v.  Field,  2  Har^  183 ;  and  BritUm  Bentham  ▼.  HmncouH,  Prec.  Ch.  p.  30,  it  was 

r.    Wamer,  JO  Ir.  Eq.  Rep.  246,  to  same  held  that  the  mortgagee  could  not  claim  any 

jfieot ;  and  Hanwm  v.  WtUtbin,  9  Sim.  265.  interest  against  the  subsequent  incumbrancers 

The  terms  in  regard  u>  payment  of  interest  durfng  that  time;  nothing  is  there  said  as  to 

n  the  opening  of  a  foreclosure  are  noticed  p.  notica  •  §t  v  sifi  p.  64& 

'"H^ZS'^lZ&Vr^m;  Vice^a-ncellorofEngtaBd. 
miroj  1  Ch.  Ca.  258;  and  see  Selon  on  De-        (*)  '^"^  1  Vern.  45. 
trees,  145,  and  the  cases  there  cited;  and        (t)    Biackbek  v,  BamUt  Select  C.  C.  53; 

Beetre  ▼.  Prior,  6  Beav.  184.  but  see  MeUalf  y.  CanynoHj  I  Molloy,  238, 

(6)  Bmghet  ▼.  WilSami,  12  Yes.  493^  d  ▼.  where  Sir  A.  Hart  states  the  general  rule. 


ufra,  n.  Qf),  and  mmrOf  p.  650.  (k)  V.'  mipra,  p.  633. 

(c)  BMrodt  T.  Bradli^,  3  Atk.  582;  the        (/)  Drew   t.  Power,  1  Soh.  &  Lefl  182; 
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a  charge  as  receiver,  if  he  himself  has  personal!  j  receiyed  the  rents  (c); 
and  this,  although  it  may  hare  been  agreed  that  he  should  be  paid  far 
his  trouble  in  receiving  them  (6),  and  though  a  receiver  might  have  beea 
employed  at  the  expense  of  the  mortgagor  (c) ;  but  if  he  has  actnallf 
paid  a  bailiff,  whom  he  has  properly  employed,  for  receiving  the  rents, he 
will  be  allowed  such  payment  (d);  however,  it  is  only  where  the  natnreof 
the  property  requires  it,  and  where  the  owner  himself,  in  the  ordinaij 
course  of  management,  would  have  had  to  employ  one,  that  the  mort- 
gagee is  entitled  to  employ  a  bailiff,  or  receiver  (e),  unless,  with  the 
sanction  of,  or  by  contract  with,  the  mortgagor  (f);  the  same  principle 
applies  to  a  West  India  mortgage  (g) :  where  a  Receiver  is  appointed 
by  deed  with  a  per  centage,  and  his  expenses  are  to  be  paid  in  the 
first  place,  and  the  property  is  of  such  a  description  as  that  it  cannot  be 
supposed  that  he  was  personally  to  attend  and  receive  the  rents,  he  may 
employ  an  attorney,  and  charge  the  cost  as  part  of  his  expenses  (&). 

A  question  often  arises  as  to  what  expenses  are  to  be  allowed  to  the 
mortgagee,  particularly  in  respect  of  Repairs  and  Improvements,  which 
he  alleges  to  have  made,  which  has  been  briefly  adverted  to  in  a  former 
page  (i).  If  a  mortgagee  has  expended  money  in  supporting  the  right 
of  the  mortgagor  to  the  estate,  he  may  add  this  to  the  principal  of  his 
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*debt;  and  it  will  carry  interest  (A;)  at  the  same  rate  as  the 


mortgage  debt  (I).  If  a  mortgagee  of  a  leasehold  interest  pays 
renewal  fines,  he  is  entitled  to  be  reimbursed  with  interest  (m) ;  as,  ob 
the  other  hand,  any  profit  or  benefit  he  may  make  by  renewal  of  leases, 
or  otherwise,  in  the  event  of  redemption,  accrues  for  the  benefit  of  the 
mortgacfor  (n) ;  indeed,  the  general  principle,  as  regards  renewals  of 
leases,  is  that,  if  a  person,  having  a  particular  interest  in  a  lease,  renev 
it,  it  shall  be  for  the  benefit  of  every  one  who  is  interested  in  the  old 
lease  (o).  An  inquiry  will  not  generally  be  directed  as  to  extra  ex- 
penses, in  the  absence  of  any  proof  that  such  have  been  disbursed  (f). 
It  is  to  be  observed  that  a  mortgagee  in  possession  is  not  obliged  to 
lay  out  money  any  further  than  to  keep  the  estate  in  necessary  repair  (;); 


Gubbint  T.  Creed,  2  Sch.  k  Lef.  214,  218 ;  1  T.  IrvUu,  2  My.  &  K.  281 ;  Forrttt  r. 

My.  &  K.  281 ;  ▼.  M^mi,  pp.  628-630.  S  Men  v.  68. 

(a)  CMfrey  ▼.  Watton,  3  Atk.  518;  Botd-        W  ^^f>^  ▼•  I>r^^  3  Scott,  N.  &  SM. 
tton   V.   Hockmort,  1  Vem.  316 ;    Cartw  t.         (0  V.  m^a,  pp.  649,  650,  653  ;  «nd  n^ 

JohnHon,  2  Sch.  &  Lef.  301 ;  DavU  v.  Dendy,  <>«  *"  Poin^  ^»  decree  in  i^trnmi  v.  Bit*- 

3  Mad.  p.  170;  Ltith  v.  Irvim,   1  My.  &  K.  fi^  *  ^^^-  273. 
287,  and  the  cases  there  cited.  (*)  ^  Atjr.  518. 

(6)  FrtAch  V.  Bartm,  2  Atk.  120 ;  ScoU  v.        W,  ^^^^  ^'  ^^"^  ^r^f^L  «  ««. 

lN.r.2T.R.238;  1  My.  &K.  281,  286.  m^'^TI^^'^:  IX  ^^. 


(e)  Langttaffe  v.  Fenwidc,  10  Ves.  405;  Jfcrfini,  1  Sen.  Wils.  R.  34. 

and  see  Gouidv.  Tancnd,  2  Atk.  634.  («)  Raketlraw  v.  Bnwer,  2  P.  W.  511,  if 

(d)  Godfny  v.  Waimm,  3  Atk.  518 ;  Bom*  firmed  on  appeal ;  and  the  cases  in  Cbz's  notti 
ihon  V.  Hodcmorty  1  Vem.  316 ;  2  Sch.  &  Lef.  (o)  ToiUr  ▼.  Marrioit,  Ambler,  668,  a^ 
301;  Davi*  v.  Dendy,  3  Mad.  170;  and  see  Blunt^s  note,  where  the  leading  antbonties 
Liiih  V.  Irvine,  1  My.  Sc  K.  295-6.  are  oollected.    In  (hom  ▼.    IFtJKan,  AmU. 

(e)  Langttaffe  v.  Fenwidc,  Davie  ▼.  Dmdy,  735,  the  principle  was  applied  by  fixhif  oa 
M  tup. ;  Godfrey  v.  Walton^  3  Atk.  518  ;  and  the  money  the  tenant  ibr  li<e  bad  leonttd 
see  Gilbert  t.  Dyntky,  3  Soott,  N.  R  379 ;  r.  for  giving  up  her  pretensions ;  and  see  ITdtoi 


mip.  Sect  ii.  p.  648.  v.  Baiky,  2  Y.  &  Coll.  C.  C.  294-^ 

(/)  Chambtrt  y,  Gcidwin,  9  Ves.  271,  272.         (p)    Satidm  r.  Booper,  6  Bear.  941 
(«r)  Chambere  y.  Gotdwin,  ubi  t^p,;  LeiUi        (q)  Godfrty  t.  Watmm,  3  Atk.  518. 
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aor  is  he  bound  to  leave  the  houses  and  buildings  on  the  estate,  especially 
after  a  long-continued  possession,  in  as  good  condition  as  he  found 
them  (a) ;  but  he  is  not  permitted  to  pull  down  houses  or  the  like,  or  to 
injure  them;  if  he  do  so,  in  taking  the  account  he  will  be  charged  with 
the  amount  of  the  damage  sustained  (&) ;  however,  he  will  be  allowed  his 
expenses  in  pulling  down  houses  on  a  copyhold  estate,  which  are  ruinous, 
and  building  better  ones,  where  else  the  estate  might  have  been  for- 
feited (c) ;  and  such  repairs  as  are  necessarv  for  the  support  or  protection 
of  the  property  he  will  of  course  be  allowed  for  with  interest  {d) ;  but  the 
mortgagee  has  not  a  right  to  make  it  more  expen^ve  for  a  mortgagor  to 
redeem  than  may  be  absolutely  necessary  for  the  purpose  of  keeping  the 
property  in  a  proper  state  of  repair,  at  least  without  the  concurrence  or 
assent  of  the  mortgagor  (e).  If,  indeed,  the  mortgagee  has  obtained  the 
consent  of  the  mortgagor,  or  has  given  him  notice  in  which  the  mort- 
gagor has  acquiesced,  then  the  mortgagee  may  be  allowed  for  sums  of 
money  which  he  has  laid  out  in  increasing  the  value  of  the  property  ;  but 
h^  has  no  right,  of  his  own  accord,  to  lay  out  money  for  that  purpose,  for 
this  might  be  done  in  ^such  a  way  as  to  make  it  utterly  impos-  rvoQa-i 
sible  for  the  mortgagor  with  his  means  ever  to  redeem. — This  '-  -■ 
has  been  called  improving  a  mortgagor  out  of  his  estate  {f). 

Another  very  important  question  constantly  arises,  as  to  when  and 
how  the  surplus  rents  are  to  be  applied  in  the  reduction  of  the  principal 
of  the  debtor)*  The  general  rule  has  been  stated  to  be  that,  wherever 
the  gross  sum  received  by  the  mortgagee  exceeds  the  interest,  it  shall  be 
applied  to  sink  the  principal  (A);  and  that,  at  least  when  the  interest  was 
not  in  arrear  when  the  mortgagee  entered  into  possession,  the  court,  in 
taking  the  account  between  the  mortgagor  and  mortgagee  who  has  en- 
tered into  possession  of  a  real  estate  mortgaged,  will  direct  that  annual 
rests  be  made,  so  that  the  excess  of  the  rent  or  value  beyond  the  interest 
may  be  applied  in  sinking  the  principal  (t).    It  is  obvious  that,  unless 

this  were  done,  the  mortgagee  would  have  an  unfair  advantage,  for  the 

.....  .  ■         I  .   I      ■     .  ■ 

(a)  RutuU  r.  SmUkUij  1  AnsL  p.  96 :  the  80  ;  but  in  Wihon  r,  MetcaJfe,  1  Russ.  531, 

premises  were  malt-houses ;  the  mortgagee  the  common  decree  only  was  made,  and  the 

had  been  in  possession  forty  years.  order   fbr   taking  the  account  with  annual 

(6)  Sandon  r.  Hooper^  6  Beav.  248 ;  Hardy  v.  rests  was  made  on  further  directions,  t.  infra  ; 

Ruva,  4  Yes.  480;  Hanton  y.J)ierhy,2  Vern.  the  mortgage  had  been  paid  off  before  the 

392 ;  et  v.  nqfra,  p.  650.  filing  of  the  bill. 

(c)   Hardy  v.  Reetfts,  4  Ves.  480.  (t)  Lord  Hardwicke,  i2oh'n«m  v.  CWnmtng, 

(a)  8ttnd<m  v.  Hooper ^  6  Beav.  248  (N.  B.  2  Atk.  4 10  (not  where  the  subject  is  personal 

Plaintiff  is  there  put  for  defendaot,  p.  250)  ;  estate,  ibH.) ;  Shephard  v.  Elliot^  4  Mad.  254 ; 

Godfrey  v.  Watnn^  3  Atk.  518;  Lord  Trim-  et  v.  ii^.  310.    Lord  Cottenbam,  in  Heighing* 

laton  V.  HamiU,  1  Ball  &  B.  385.  ton  v.  Grant,  5  My.  &  Cr.  265,  et  $eq.  has  ex- 

(f)  Sandon  y.  Hooper,  6  Beav.  248;  tjord  plained  how  a  direction  to  make  annual  rests 
Tntfdetton  v.  HamUl,  1  Bali  it  B.  385.  is  to  be  carried  out;  and   see  finntngton  v. 

(/)  Sandtm  v.  Hooper,  uH  sup,  Haneood,  Turn.  &  R.  477,  481,  where  Sir  T. 

(g)  See,  on  this  subject,  Jarm.  Mortgage,  by    Piumer  said  that  the  sums  which  the  mort- 
Sweet,  400,  et  teq.  gagee  receives  in  respect  of  the  mortgaged 

(h)  Diet.  lord  Hardwicke,  Gould  v.  Tan*  premises,  at  times  intermediate  between  the 

ered,  2  Atk.  534,  and  see  Mobiauon  v.  Cum*  dates  of  the  annual  rests,  must  be  applied 

ndng,  ibid.  410;   in  Qfuarel  v.  Betkfbrd,  the  when  they  exceed  the  interest  to  the  reduc- 

originaldecree,  which  was  affirmed  on  appeal,  tion  of  the  principal,  and   see   Raphael  v. 

see  1  Mad.  274,  directed  annual  resu  though  Boehm,  11  Yes.  103,  110,  111,  infra;  but  that 

the  defendant  denied  by  his  answer  that  the  was  the  case  of  an  executor  bound  to  accu- 

debt  had  been  satisfied,  but  in  fact  it  had,  ibid,  mulate. 
277 ;  so  in  Montgomery  y.  Callandt  14  Sim. 
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interest  oo  the  debt  woold  ran  on  vntil  its  final  eztingntsluneiit,  and  Ike 
mortgagee  would  hare,  besides  this,  the  benefit  of  the  excess  of  Ae 
rents  received  by  him  from  time  to  time:  but  this  rale,  as  after  noticed, 
is  not  unirersal,  and  particularly  it  is  not  the  rale  that  every  nsall  exem 
of  interest  is  to  be  applied  in  sinking  the  principal  (a).  Akfaong^  Ae 
interest  may  at  an  earlier  time  hare  greatly  exceeded  the  reats,  and  the 
interest  has  therefore  been  in  arrear,  yet  that  will  not  prevent  the  aecootf 
being  directed  with  annual  rests,  if  a  proper  ease  is  then  aaade  out  fat 
annual  rests:  and  where,  at  the  time  of  the  filing  of  the  biU,  the  anevs 
hare  been  satisfied,  and  the  rents  have  for  some  time  exceeded  the  in- 
terest, the  mortgagee  has  no  claim  for  interest  on  such  back  arrears,  &r 
interest  is  never  allowed  on  interest,  unless  by  Tirtue  of  a  contract  (i); 
nor  will  rests  be  made  in  any  case  so  as  to  give  the  mor^pgee  a  benefit  (e). 
r*8101  *^^  ^  cases  where  the  court  is  called  upon  to  direct  an  acoout 
^  -I  in  terms  departing  from  those  ordinarily  employed  in  decrees  ta 
redeem,  there  must  be  sufficient  grounds  laid  in  the  pleadings,  even  wne 
it  only  asked  that  further  directbns  should  be  reserved  (cl).  Tbe  Master, 
to  whom  it  is  referred  to  take  the  account  between  the  mtHtgagor  vbA 
the  mortgagee,  cannot,  unless  ^lecially  directed  by  tbe  decree,  apply 
surplus  rents  after  satisfaction  of  the  interest  to  the  liquidatioD  of  the 
capital,  that  is,  make  yearly  rests (e).  It  is  by  no  means  of  coarse  in  a 
decree  for  an  account  against  a  mortgagee  in  possession,  to  introduce 
any  particular  directions  of  that  kind(y):  the  mere  fact  of  an  anew  of 
interest  being  or  not  bein^  due  to  the  mortgasfee,  when  he  tdces  posses- 
sbn,  is  not  of  itself  decisive  upon  the  question  of  rests,  but  eveij  €i^ 
cumstance  must  be  regarded  (^)«  Lord  Langdak,  speaking  on  Ihn 
subject  in  a  late  case,  said  that  he  considered  it  to  be  the  general  nde, 
witib  some  qualifications,  not  to  direct  annual  rests  to  be  made  in  tbe 
accounts  of  a  mortgagee  in  possession,  when  the  interest  is  in  arrear  it 
the  time  when  he  takes  posseman;  and,  in  the  absence  of  any  spedd 
reason,  said  his  lordship,  I  coaceire  that,  if  a  mortgagee  is  not  liable  t» 
account  with  annual  rests,  when  he  enters  into  possession,  be  does  Mt 
become  so  liable  when  the  arrear  of  interest  is  paid  off,  or  till  after  the 
mortgage  debt  has  been  paid  off  by  receipt  of  the  rents ;  although  fioa 
the  time  when  the  debt  is  ascertained  to  be  paid  off  annual  rests  wiU  be 
decreed,  though  none  were  ordered  previously  (A):  but  this  dictum,  look- 
ing to  the  authorities,  seems  to  require  some  explanation,  for  there  is  no 
instance  of  a  decree  with  rests  firom  a  particular  period  of  the  account, 
as  from  the  time  when  the  arrear  of  interest  was  discharged ;  there  are 
only  two  forms  of  decrees,  either  with  or  without  rests  (t):  so  that  it 
would  appear  that,  if  at  the  filing  of  the  bill  the  case  was  not  a  proper 


(a)  0€mid  r.  Tanertd,  whim^tra;  Btrhdt  (e)  Wtbbtr  t.  J9M,  1  Mad.  13; 

(6)  Quoml  T.  Bidybni;  1  Mad.  280.  (/)  D«WT.ifo3f,19V«.  385;  SLCCoopw 

(0  See  Jarm.  Mort  by  Sweet,  400.  ^^L^^SSfcW*  f IJiTc  P^W  B. 

y)  Urd  CoMenham,  &Ao«5^v.  /«i9*<Mi,  478;  Horhck  ▼.   SMUk,  1  Coul  897:  te* 

C.  P.  Coop.  R  477-3.    In  the  •arae  cate.  tba  lesig  were  reftited. 

fonn  of  a  dearee  in  a  rait  for  redemption  and  (^)  ||i|bo„  t.  Char,  3  Bwt.  130 ;  and  see 

foreclosure,  by  a  aeoondmonmeeagainstthe  Finek  y,  Bronm,  ikUl.  10, 

first  mortgagee  m  ponession  and  the  mort-  /^^    gir  W.  Gmnt.  l^aaitr.  Maw,  19Y«l 

g.gor,sgiven,p.479,,W.  ^^  I-tfir  T.  iJadh«»d;  6  Sim.  ^ 
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Base  fer  directing  rests,  it  will  not  become  so  by  what  may  afterwards 
>ccur(a).  Lord  Langdale,  in  the  same  case,  held  that,  although  the 
Qoortgagee  may  have  taken  possession  onder  circumstances  which  did 
mat  render  him  liable  to  account  with  annual  rests,  yet,  if  there  were 
afterwards  a  settled  account,  by  which  it  appeared  either  that  no  interest 
^was  due,  or  that  any  interest  which  was  due  was  satisfied  as  p^g. .  1 
jiterest  by  being  converted  into  principal,  and  the  mortgagee  '-  ^ 
soBtinued  in  receipt  of  the  rents  of  amount  more  than  sufficient  to  satisfy 
lie  interest  of  such  principal,  such  settlement  of  account  ought  to  be 
soneidered  as  a  rest  made  by  the  parties  themselves ;  and  that  the  mort- 
gagee, continaiag  in  possession  after  the  statement  of  such  account,  and 
^ith  DO  interest  due  to  him,  must  from  that  time  be  dealt  with  as  a  mort* 
^Sigee  who  takes  possession  without  any  interest  in  arrear(fr). 

Annual  rests  will  equally  be  directed  in  respect  of  the  occupation* 
-ent  fixed  on  a  mortgagee  in  possession,  as  in  respect  of  rents  re- 
reived  (c) ;  but,  in  order  to  charge  a  mortgagee  with  an  ocoipation-rent, 
t  must  be  alleged  and  proved  that  he  has  been  in  the  actual  occupation 
»f  at  least  a  portion  of  the  property  (d). 

Annual  rests  may  be  directed  when  it  shall  appear  thait  the  mortgage 
lebt  has  been  discharged  under  such  circumstances  as  to  give  a  title  to 
lie  account  in  that  form,  though  nothing  on  the  subject  is  to  be  found  in 
iny  previous  decree  or  order  (e). 

According  to  the  doctrine  of  Sir  Thos.  I^umer,  it  does  not  follow  that 
lie  mortgagee  is  to  be  charged  with  interest  upon  interest  after  the  time 
pvhen  the  annual  rents  have  liquidated  the  whole  of  the  principal  {/) ; 
lowever,  in  WUsoh  v.  Meicalft^  Lord  Giftbrd  held  the  contrary  ;  he  said, 
f  a  mortgagee,  receiving  the  rents  of  a  mortgaged  estate  after  his  debt 
las  been  satisfied,  does  not  immediately  pay  them  over  to  the  mortgagor, 
)iit  retains  them  for  his  own  use,  he  is  availing  himself  of  another  man's 
noney,  and  ought  to  be  charg;ed  with  interest :  and  his  lordship  thought 
:faat  the  principle  of  the  decision  in  Quarrel  v.  Beckfard  fully  justified 
itm  in  directing  annual  rests  in  that  case  (g).  To  this  extent  it  seems 
o  be  clear,  that  the  mortgagee  must  from  the  time  that  the  debt  has 
>een  discharged,  or  at  least  from  the  time  of  the  ^filing  of  the  bill,  r*ot  0*1 
>ay  interest  at  four  per  cent,  on  the  balance  found  to  have  been  ^        -I 

n    his  hands,  and  be  charged  with  interest  on  each  sum  afterwards 

■— ^■—  — ^^■^— ^^^— ^-^~^^     ■  ^^^^■™^^^^^™'~"*~^— ^— i"  I  ■  ■  ■— ^-~^»^-^j^— ~»i ^i^i^^.^^-^^.^i^» 

(a)  Dapti  T.  Ifoy,  19  Yes.  383 }  6.  Coop,  simple  interest,  ib,  283,  which  was  all  that 

(38  (6  Sim.  464).  was  songht :  four  per  cent,  only  was  directed 

(if)  Lord  Langdale,   WtUon  ▼.  Clucr,  8  to  be  paid,  thoogh  the  mortgage  was  of  a 

\&arv,  140.  West  India  estate,  carrying  six  per  cent,  and 

(c)  Wibon  T.  Mttcalfty  X  Ross.  535.  six  per  cent  had  been  allowed  on  the  mort> 

(d)  Tndotk  V.  Bobty^  1^  Sim.  212,  gagee's  expenditure,  t6. 284-5.  The  propriety 
(tf)   WU$on  V,  Mdca^e^  1  Buss.  p.  536  ;  of  Lord  Giflbrd's  deduction  may  be  doubted: 

^^IsoM  V.  CAicr,  3  Beav.  140.  neither  Domowm  v,  Fricker  nor  jSrehdiaam 

{J)  Sir  Thos.  Plnmer,  Domt^on  ▼.  Frvktr  ▼.  Bowes,  mipra^  was  cited.    In  Baphad  t. 

;i821),  Jac.  R.  169:  this  was  the  case  of  a  Bothm,  11  Ves.  92  (see  pp.  104, 106,  d  ss;.), 

>orobaee  set  aside  for  fraud,  a  less  favorable  interest  at  five  per  cent,  with  half-yearly  rest% 

•aae  than  that  of  a  mortgage,  tfrid ;  and  see  was  given  against  an  executor,  but  he  bad  a 

Srehdtacon  v.  Bcwtt  (1824),  13  Price,  369.  legacy  for  his  trouble,  and  was  directed  to 

(g)   Wli$on  T.  Mdealfej  1  Russ.  535,  re>  accumulate ;  and  Lord  Eldoo  said  he  hqped 

Terring  no  doubt,  to  the  observations  1  Mad.  never  again  to  see  a  decree  in  such  teroDS  aa 

277,  380-83 ;  but  they  were  directed  to  the  Lord  Bosslyn  had  pronoanosd  io  diat  mMi 

jaeation  as  to  charging  the  mortgage  with  ib.  111. 
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receired  by  him  for  rent  from  the  respectiye  times  when  they  wereie- 
ceived  (a). 

Even  if  it  shall  appear,  on  the  result  of  the  account,  that  the  ddA 
was  paid  off  at  the  time  of  the  filing  of  the  bill,  unless  the  mortgagee 
has  set  up  an  adverse  title  against  the  mortgagor  (6),  or  impropolf 
insisted  that  there  was  still  a  debt  due  to  him  on  the  mortgage  {c\  the 
mortgagor  must,  it  seems,  bear  the  costs  of  the  suit  {d) ;  but  this,  per- 
haps, may  depend  in  each  case  on  the  particular  circumstances :  whe- 
ther or  not  the  mortgagee  has  kept  regular  accounts,  as  he  is  bound  to 
do,  and  has  or  has  not  produced  them  when  called  for,  will  always  be 
material  as  regards  the  costs  (e).  -The  general  subject  of  costs  will  pre* 
sently  be  considered. 

It  has  been  held  that  an  account  settled  before  a  Master,  between  t 
mortgagor  and  the  first  mortgagee,  binds  the  second  mortgagee,  thoagk 
not  a  party,  unless  fraud  or  collusion  be  shown  {f).  But  a  specific 
devisee  of  a  mortgage  is  not  bound  by  an  acconnt  settled  between  the 
representatives  of  the  mortgagor  and  the  executors  of  the  mortgagee  [g]^ 
for  the  mortgagor  must  have  notice  of  the  specific  devise :  if  the  mortgage 
were  devised  to  the  executor,  to  pay  debts  and  legacies  in  general,  sod 
an  account  with  the  executor  would  bind  every  one  (A). 

As  a  general  rule,  a  person  who  receives  money  without  any  specific 

r*8l31  *^^'*^^^^^°  ^^  ^^  ^^^  application,  may  apply  it  to  such  one  of  the 
1  -1  debts  due  to  him  from  the  person  making  the  payment  as  may 
be  most  beneficial  to  himself  (i) ;  but  where  there  is  a  debt  by  Booirt- 
gage,  and  a  debt  unsecured,  if  it  appear  from  the  nature  of  the  transao* 
tion  that  the  money  was  paid  on  account  of  the  mortgage  debt,  it  most 
be  so  applied  (A:). 

Unless  some  special  case  be  made  against  him,  a  mortgagee  is  as  muck 

(a)  QuafTd  ▼.  Beekford,  1  Mad.  269,  284;  the  balanoe  in  bis  bands   on   a  &lie  tat 

Binnington  ▼.  Hanoood^  Turn.  &  Rnss.  477 ;  gestion,  to  pay  the  costs  from  the  uine  of 

Lhyd  V.  /otwi,  12  Sim.  491 ;  the  Vice  Chan>  putting  in  the  answer;  and  the  Master  wis 

oellor  Knight  Bruce  evidently  considers  that  directed  to  compute  interest  at  Ibor  per  aeoL 

there  is  no  doubt  upon  this  point,  Horhde  v.  on  the  balances  in  his  hands,  from  the  eae 

Smithf  1  G>11.  297;  jirehdeaam  v.  Bowet^  13  the  debt  had  been  extinguished,  not  confini^ 

Price,  853;  S.  C.  M^Clellan,  p.  166;  MotU-  It  to  the  time  of  aiing  the  bill:  for  oibs 

gomery  v.  CaUand^  14  Sim.  81, 82.  instances  where  the  mortgagee  has  bad  b 

(6)  See  Binningttm  r,  Harwood,  Turn,  h  pay  or  been  refused  his  costs  or  part  of  then 

R.  485-6:  and  Harvey  v.  Tebbutt^  1  Jac  &  in  such  cases,  see  14  Sim.   81,  and  Jsau 

W.  202.     But  see  Dan.  Pr.  2d  ed.  1266.  Mortgage,  390  ;  et  v.  infriL,  p.  814. 

(r)  See  Montgomery  ▼.  CaUand,  a6i  infra,  (e)  Qncanrd  v.  Btdcfard^  1    Mad.  27S|Sr 

((f)  See  Quarrd  v.  Beekford^  1  Mad.  279 ;  J.  Pluraer. 
WUmm  V.  Metcalfi,  1  Ruas.  536;  but  in  those        (/)  Nudlir  v.  Dttbk,  1  Ch.  Ga.299;  S.C 

oases  the  costs  of  the  suit  were  given  in  com-  1  £q.  Ab.  12,  pi.  7 ;  and  see  Wrixom  v.  fia, 

pliance  with  the  terms  of  the  original  decree ;  1  G)nn.  &  L.  303-5,  and  the  other  cases  thfii 

in  Qnarrd  v.  Beekford^  the  decree  had  directed  cited. 

taxation  only,  not  payment,  and  see  Wilton        (g)  Langky  v.  Eari  of  Oxford^  Ainh.  17. 
T.  Metctdfk,  1  Russ.  536.     In  JMbntgomcry  r.         (A)  Ibid. ;  tt  v.  Ji^iro,  373,  381. 
CaUand,  14  Sim.  81,  the  defendant,  the  mort-        (t)  Daaynet  v.  NobU  (CZdyfont  case),  1 

gagee,  denied  by  his  answer  that  the  princi-  Mer.  605,  606. 

pal  and  interest  had  been  paid  off;  it  turned        (ib)   Yonng  v.  EngHthy  7  Beav.  16;  and  see 

oat  on  the  account  which  was  directed  with  Johnton  v.  Boumt^  2  Y.  &  CoU.  C.  CX  ^ 

annual  resto  that  in  fact  it  had ;  he  was  or-  376-7. 
dered  on  further  directions,  as  he  had  retained 
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entitled  to  his  costs  properly  incurred  as  to  his  principal  and  interest  (a) ; 
and  in  an  ordinary  decree  for  foreclosure  or  redemption  there  is  always 
a  direction  to  tax  the  mortgagee  his  costs  (b) :  if,  howeVer,  the  mortgagee 
seeks  to  have  any  costs  beyond  those  of  the  suit,  a  special  case  must  be 
made  by  the  bill,  and  they  must  be  specially  mentioned  in  the  decree  (c). 
The  court,  on  a  case  being  made,  will  give  to  the  mortgagee  all  that  his 
contract,  or  the  legal  or  equitable  consequences  of  it,  entitle  him  to  re- 
ceive, and  all  the  costs  properly  incurred  by  him  in  asserting  or  defending 
such  rights,  whether  at  law  or  in  equity  (c^),  and  he  is  entitled  to  the 
costs  of  an  ejectment  brought  by  him  for  recovering  possession  (e) ;  but 
not  of  proceedings  founded  on  a  mistake  on  his  part  as  to  his  rights,  legal 
or  equitable  (/).  The  mortgagee  is  also  entitled  to  be  allowed,  in  account 
against  the  mortgagor,  all  expenses  properly  incurred  by  him  for  the 
recovery  of  the  mortgage  money ;  he  will  therefore  be  allowed  the  costs 
of  an  action  brought  against  a  person  who  had  joined  the  mortgagor  as 
surety  in  a  bond  for  the  mortgage  monev,  where  the  fruit  of  the  action 
and  the  costs  of  it  have  been  lost  by  the  insolvency  of  the  surety  (g). 

So  long  as  the  mortgagee  acts  reasonably  as  mortgagee,  to  that  extent 
he  is  to  be  indemnified  (h) ;  which  means  reasonably  with  respect  to  such 
rights  as  his  mortgage  title  gives  him,  not  such  as  *have  arisen  r«oi  41 
from  his  having  mistaken  his  rights  (f).  The  mortgagee  is  not  ^  ^ 
entitled  as  against  the  mortgaged  estate  to  the  costs  of  an  action  brought 
by  him  to  recover  his  debt  against  the  executor  of  the  mortgagor  (Ar). 
"When  there  has  been  great  litigation  at  law,  and  then  a  bill  is  filed  for 
redemption,  the  court  has  it  in  its  power,  in  a  proper  case,  to  allow  the 
extra  costs  to  the  mortgagee;  and  where  the .  mortgagee  having,  from 
fear  that  his  mortgage  might  be  defeated  at  law,  got  administration  as 
principal  creditor  in  the  Ecclesiastical  Court,  he  was  allowed  those  costs 
also  (/).  A  mortgagee  clearly  cannot  claim  his  own  expenses  from  other 
persons  with  whom  he  is  litigating,  with  regard  to  those  acts  which, 
upon  his  part,  are  not  only  unreasonable,  but  oppressive  (m). 

As  a  general  rule,  if  a  mortgagee  is  brought  before  the  court  to  have 

(a)  Lord  Cottenham,  Dunttan  v.  Pattmrton,  (/)  Dryden  v.  FroUy  3  My.  Sc  Cr.  676. 

2  Phill.  344  J  V.  Trecotkick,  2  Yes.  &  B.  (g)  ElHfon  y.  Wrigfa,  3  Ruas.  p.  458;  and 

181 ;  Drew  v.  Harman,  5  Price,  323;  Jrdt-  see  Horbdc  v.  Smith,  1  Coll.  296. 

dtacon  v.  Bowes,  M'Ctel.  R.  167.  (A)  Lord  Eldon,  DetUHn  v.  Gale,  7  Yes.  584, 

(6)  Seton  on  Decrees,  139, 140,  and  Beames  585 ;  in  that  case,  the  mortgagee  was  made  to 

on  Costs,  39,  45,  there  referred  to.  pay  costs,  his  conduct  having  been  unreason* 

(c)  Seton  on  Decrees,  140 ;   Ward  v.  J9ar«  able  and  oppressiv& 

toft,   11  Sim.  534;  and  usually  the  general  (t)  Dryden  v.  fnwf,  3  My.  &  Cr.  675-6; 

eo0t8  have  been  given,  even  where  the  mort-  England  v.  Codrington,  1  Eden,  p.  169 ;  Jtfo- 

ga^ee  appears  to  have  been  overpaid,  see  rony  v.  O^Dso,  1  Ball  &  B.  121 ;  — •  v.  3Vs- 

Xxrrd  Trimieston  v.  OmiU,  1  Ball  k  B.  386,  coihiek,  8  Yes.  k  B.  181,  there  cited. 

and  ttqfra,  p.  812 ;  but  in  most,  if  not  all,  of  {k)  Lewis  v.  John,  9  SioL  p.  366;  1  C.  P. 

these  cases  this  has  been  in  consequence  of  Coop.  R.  8. 

the  court  being  bound  by  the  terms  of  the  (/)  Ramsden  v.  Langley,  2  Yem.  p.  536; 

original  decree.    Y.  ttqfra,  Sect  v.  p.  692,  as  Lomax  v.  ESde,  2  Yem.  185. 

to   costs  occasioned  by  assignment  pendente  (rn)  Lord  Eldon,  DetiUin  v.  Gait,  7  Yes. 

Kts.  585 ;  and  see  Loftus  v.  Smithy  2  Sch.  k  Let, 

(d)  Lord  Cottenham,  Dryden  v.  Froet,  3  642 ;  Morony  v.  O'JDea,  1  Ball  &  E  p.  109; 
My.  k  Cr.  675;  Ramsden  v.  Langley,  2  Yern.  and  see  Dryden  v.  Frost,  3  My.  k  Cr.  675, 
536;  1  Eq.  Abi  328,  p.  5 ;  Hunt  v.  Fownes,  9  Lord  Cottenham,  case  of  equitable  mortgagee; 
Ves.  70.  and  supra,  646,  note  (c) ;  Beames  on  Costs, 

(«}  Sandon  v.  Iboper,  6  Beav.  250.  pp.  39  to  46. 
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his  seevrity  impeached,  and  no  decree  can  be,  or  is,  obtained  agani 
him ;  he  is  dismissed  with  costs  (a). 

If  there  be  positiTe  misconduct  on  the  part  of  the  mortgagee  (i);  if 
his  conduct  has  been  either  usurious  (c),  oppressive  {d)^  unfair  (e),  u- 
just  (/),  or  fraudulent  {g\  or  he  has  made  an  unjust  defence  (A),  as  \>] 
netting  up  an  absolute  title  (»)» the  court  exercises  a  discretion  to  idiue 
to  die  mortgagee  his  costs,  and  in  some  cases,  more  especially  irhen 
the  mort^gee  has  improperly  instituted  a  suit  for  foreclosure  (A:),  ha 
ordered  him  to  pay  them  (/) ;  so,  where  he  has  refused  to  accept  a  tends 
of  all  that  is  due  to  him,  each  of  such  cases  will  depend  upon  its  ovi 
circumstances  (m), 

r*8l  51  *^^  mortgagor  must  pay  the  costs  of  all  parties  who  are  brought 
I-  •'  befiMe  the  court,  by  reason  of  the  mortgagee  having  devised  or 
settled  his  mortgage  interest ;  and  the  same  rule  prevails  whether  the  sdt 
be  for  foreclosure  or  redemption  (n):  but  be  is  not  bound  to  paytk 
expense  of  a  declaration  of  trust  in  favor  of  a  third  person,  executed  hf 
the  mortgagee  (o). 

A  mortgagee  is  allowed  the  costs  of  procuring  administration  to  ai 
incumbrancer  under  the  will  of  the  mortgagor,  as  a  necessary  party  to  the 
foreclosure  (]»).  A  mortgagee  cannot  of  course  have  any  costs  as  agaio^ 
a  person  claiming  in  priority  to  his  mortgagor  (7). 

The  mortgagor  must  bear  the  costs  of  obtaining  a  reconveyance  of  Ac 
mortgaged  property  (r).  The  doctrine  as  to  how  the  costs  are  to  be  pii 
in  the  event  of  a  sale  being  decreed  instead  of  a  foreclosure,  has  already 
been  stated  (s) ;  and  the  rules  as  to  the  costs  of  disclaiming  defendaati^ 
are  noticed  above  (Q. 

(«)  8m  the  diotom  of  Lord  Hardwioke,  (m)  Vide  fi^pnir,p.652,Be  to  teoder.    Tht 

Tamer  y.  JMr,  3  Vet.  468.    In  Bndie  r.  St.  following  caaes,  in  addition,  maj  be  lefeotd 

Paml,  1  Ves.  J.  320,  the  mortgagees  were  dis-  to  on  this  subject:  Tayhr  v.  Baker,  Daoi^i 

nisead  without  cotl%  under  the  paitioolar  Rep.  p.  81 ;  Shdtkmfth  t.  ]jmHker,  eiied  t 

drcamslancesL  Ves.  587,  case  of  tender ;  .£fier«iy  t.  TMiA 

(b)  Ltftm  y.  SwiA  2  Scb.  &  Lef.  657.  1  Jac.  &  W.  p.  197 ;  RitUr  y.  Jbao,  2  Yak 

(c)  Bnmlijf  y.  HoUami^  7  Vea.  27;  &  C.  Coll.  C.  C.  329,  case  of  oppression ;  CSf  v. 
Coop.  25.  WadnBorth,  2  Yo.  &  C61t.  C.  C.   598,  $M; 

{d)  ZkHOm  V.  Gale,  7  Ves.  p.  583;  and  Smiih  y.  Gnen,  1  ColL  555,  563;  Merbg  t. 

ahattltwmik  y.  Lewlker,  etted  ihid,  587.  Bridget,  2  Coll.  628,  oases  of  trader. 

(t)  Tofhr  y.  Baker,  5  Prioe,  311  (n)  V.  Biq>,  670;  Barik  y.  fRftm,  8  Sb. 

(/}  Aeatta  y.  Murgaitvifd,  1  P.  Wnas.  p.  238 ;  and  see  the  other  points  as  to  eoSi 

393.  there  stated ;  see  also  p.  609. 

(g)  Hbrvny  y.  OPDm,  I  Ball  &  B.  p.  121,  (o)  Ex  parU  GnJbh,  2  Moon  &  P.340; 

and  cases  in  note ;  see  also  Framldffn  y.  Fam,  5  Biog.  160 ;  Jarm.  Moitg.  by  Sweet,  38& 

Bam.  33.  (/>)  Hand  y.  Fomme,  9  Vea.  7U. 

(A)  1  P.  Wms.  395.  \q)  Skadtkkom  y.  Skadditm,  2  Son.  k  & 

(i)  Bof^lamd  y.  Cairmgttm,  1  Eden,  p.  169;  p.  242. 

Sgiargeon  y.  CcXtitr,  ibid  55 ;  d  y.  mifra,  p.  (r)  V.  ti^pra,  pp.  669,  670. 

812,  notes  (b)  and  (d).  (t)  Sapra,  pp.  678-679 ;  Kemabd  r.  &f# 

(k)  BkmmgUm  y.  ifanwod;  Tom.  &  R.  Im,  13  Ves.  p.  370,  before  Lord  Ekteij*' 

485.  pears  to  be  at  yariance  with  the  moreoKiden 

(/)  Lord  Cottenham,  Drfdeti  y.  Froil,  3  practice. 

My.&Cr.  675;£figlaiitf  y.CodHfigfoa,  1  Ed.  (Q  Aymi,  p.691 ;  and  aae  «m  oiiMr  poiA 

174  ;  and  see  -^  y.  IVeeoikitk,  2  Ves.  &  as  to  Costs  there  stated. 
E  181 ;  Dan.  Pr.  1265-7;  K  y.  tap.  812,  n.  (c). 
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ADDITIONAL  NOTE. 

Hicks  V.  Horland,  21st  My,  1835— J^oOff. 

CatU  qf  SoUcHor  claiming  to  be  Licumbrancer, 

In  Etcks  V.  Mofiandf  Slst  Jnlj,  1835,  &  soUoitor  olaimed  to  be  moombrancer  for 
ibout  5000Z. ;  a  bill  wa8  filed  agaiBst  him  to  take  the  aceonnt  on  the  ground  liiat  the 
Msoounts  delivered  \rere  made  out  in  such  a  manner  as  this  court  does  not  allow 
between  parties  standing  in  that  relation ;  the  amount,  on  retaking  the  account, 
ras  reduced  to  about  4600Z.,  it  was  not  aUeeed  that  there  was  any  specific  fraud ; 
Sir  G.  Pepys,  Master  of  the  Rolls,  ordered  we  defendant  to  pay  the  costs  down  te 
he  taking  of  tiie  aooount. 


SEcnoN  XU. — Out  oftohat  Funis  Mortgage  Dtbti  and  Charges  r«oi  g-i 
generally  are  to  he  paid — Of  the  Exonemtion  of  the  Primary  *-  -I 
Fund — Of  the  Marshalling  of  .Assets  and  Securities,  including  the 
General  Doctrine  as  to  Marshalling  of  Assets  in  fwor  of  Creditors 
and  of  Legatees — and  of  Contribution* 

General  Doctrine  as  to  tohat  Fund  is  primarily  liable  for  Payment  of  Debts* 

Order  of  the  AvMoation  of  Funds  for  Payment  of  Debts* 

^kBoneraiion  of  Personal  SstcUe, 

idministroHon  of  the  Estate  of  a  deceased  Mbrtycigor^BBoneraHon  of  Mortgaged 

Estate. 
Estate  not  to  be  exoneratedj  to  the  disappeintmewt  of  Creditors  or  Legatees. 
Where  the  oiher  Real  Estate  must  exonerate  the  Mortgaged  Estate. 
Trder  of  the  Application  of  the  Assets  may  be  varied  by  Eaepress  Declaration,  orjhm 

the  Implied  mtentum. 
H  order  (hat  there  may  be  a  case  for  EKoneraiion,  Me  Dtbt  wmst  have  been  ^proper 
Debt  of  the  Mortgagor. 

Earl  of  Ilchester  v.  Earl  of  Carnarvon,  1  Seav* 
If  ike  MarshaXLvng  of  Assets — As  regards  Creditors  and  Legatees. 

Tombs  9.  Rocn,  2  CoU. 
}kar9halling  in  favor  of  Legatees — Whereihe  Creditor  has  a  speeifle  Hen  en  ike  Land, 
doctrine  of  Marshalling  as  regards  the  Lien  of  a  Vendor. 
}tiarshaUina  of  Securities. 

Averall  v..  Ward,  before  Lord  C.  Sugden. 

Barnes  v.  Rackster,  before  the  Viee-Chanee^or  Knight  Bruee. 

Ghregg  v.  Arrott,  before  Lord  C.  Sugdem. 

Tontributiony  its  Nature. 

is  between  Persons  to  whom  different  Estates  comprised  in  one  Mortgage  deceive. 

Jontribution  between  Devisees  and  Legatees. 

Johnson  v.  Child,  4  Hare. 
Tontribution  between  Tenant  for  Life  and  Bemainderman. 
Contribution  amongst  Sureties. 
Exoneration  of  Wxfes  Estate. 

When  ihe  Csiwri  will  decree  Possession  and  Aeoonmt  of  Rents  and  Profits^  and  when 
not. 

idditUmcd  Notes. 

No.  L — Judgment  of  ihe  Vtee-ChaneeUor  Knight  Bruce,  in  Tombs  v.  Roch. 
No.  n.^-^udgment  of  the  VtcO'Chancellor  Wtgram,  in  Johnson  v.  Child. 

It  may  be  proper,  in  reference  to  several  of  the  points  that  will  come 
inder  consideration  in  the  course  of  the  present  section,  to  revert  to 
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some  of  the  general  doctrines  in  regard  to  the  payment  of  debts  and 
legacies. 

The  personal  estatCi  as  has  already  been  mentioned,  in  the  abseoee 
of  any  charge,  isprimdjacie  and  generally  the  sole  fund  when  sufficient. 
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*and  when  insufficient  the  first  fund,  for  the  payment  of  the  debts 


of  a  deceased  debtor ;  though  this  rule,  as  will  presently  be  no- 
ticed, is  subject  to  exceptions  founded  on  justice  and  reason  (a). 

By  the  common  law,  even  before  the  Statute  of  Westminster  the 
Second,  on  the  decease  of  a  debtor  by  specialty,  in  which  the  heiis 
were  bound,  one  moiety  of  the  lands  of  the  deceased  was  liable  to  be 
extended  at  the  suit  of  the  creditor  (&) ;  and  so  the  law  stood  until  our 
day ;  but  now,  by  the  statute  3  &  4  Will.  IV.  c.  104,  as  has  been  m^ced 
in  a  preceding  chapter,  the  whole  of  the  lands  freehold  and  copyhold, 
of  a  deceased  debtor,  have  become  liable  to  his  debts  by  simple  contract 
as  well  as  by  specialty,  in  aid  of  his  personal  estate  (c) ;  the  statute 
making  the  real  estate  liable  for  debts  does  not  directly  affect  legatees^ 
but  in  reference  to  the  doctrine  of  marshalling  it  may  have  important 
consequences,  as  after  mentioned  (d).  The  statute  above  refeired  to, 
which  gives  the  same  remedy  to  simple-contract  creditors  as  that  which 
the  specialty  creditors  had  before,  preserves  the  priority  of  specially 
creditors  where  the  assets  are  legal  (e). 

The  order  of  the  application  of  the  several  funds  liable  to  the  payment 
of  the  debts  is  as  follows:  1st.  The  general  personal  estate  not  ex* 
pressly,  or  by  implication,  exempted. — 2dly.  Lands  expressly  devised  to 

{»ay  debts,  whether  the  inheritance,  or  a  term  carved  out  of  it,  be  so 
imited. — 3dly.  Estates  which  descend  to  the  heir,  whether  acquired  be- 
fore or  after  the  making  of  the  will.— 4thly.  Devised  or^bequeathed  pzo- 
perty,  real  or  personal,  whilh  is  charged  with  debts,  and  then  spedfr- 
cally  disposed  of  subject  to  such  charge. — 5thly.  General  pecuniaiy 
legacies  pro  raid.  It  had  been  held  that  the  next  fund  was,  BtMjj 
Specific  legacies  pro  ratd;  and  then,  Tthly,  Real  estate  devised,  and,  iif 
the  rule  were  subject  to  the  old  law,  whether  in  terms  general  or 
specific  (y*);  but  it  is  now  fully  settled,  as  will  be  more  particularij 
noticed  hereafter,  that  the  devisees  of  real  estate  have  no  right  to  throv 
the  specialty  debts  upon  specific  legatees  of  the  personalty,  each  most 
contribute  pari  passu  (g) ;  though  it  had  been  said  by  Lord  Thurlow  thit 
estates  particularly  devised  without  any  charge  are  never  applied  in  pay- 
ment of  debts  till  all  the  other  funds  are  exhausted  (A). 
r*8l81  *'^^^  personal  estate,  and  indeed  any  other  of  the  funds  appfi- 
'-        •■  cable  to  the  payment  of  debts,  may^  as  will  be  more  particularly 

'    (a)  V.  mqn-Of  334,  H  ttq.;  and  see  TomU  (e)  V.  n^w^  p.  319. 

T.  Roch^  3  C6U.  p.  497 :  which  case  is  more  (/)  1  have  taken  this  from  Jazznaa  oa 

particularly  noticed  in  page  839  of  this  Sec-  Wills,  ii.  546>7. 

tion;  the  order  in  which  debts  inttr  m  are  to  (g)  See  TopiiAt  t.  Bodu,  iitf.  p.  S39L 

be  paid  has  been  stated,  vol.  i.  pp.  192-3-4.  (A)  Lord  Thurlow,  Davia  t.  Tbpp^  1  Bm 

(6)  V.  n^o,  vol.  i.  p.  173.  526,  Append,  (cited  2  Bro.  264);  G^kam  t. 

(c)  y.n^o,  pp.  313,319:  the  lands  them-  Hancode,  ubi  tup.  (2  Bio.  263).  See  Hr. 
■elves  are  charged,  not  the  tenant^s  interest  Ratthby's  note,  pp.  438-9,  where  there  k  s 
only.  Diet  Downe  v.  Jferrit,  3  Hare,  399.  Saborious  collection  of  the  aathorities  npplk^ 

(d)  y.  sMpro,  326-7,  H  330;  tt  tn/Va,  in  Me  to  each  of  the  above  propoaitians;  ttd3 
this  Section,  of  Marshalling  in  favor  of  Le-  Jarman  on  Wills,  554-^. 

gatees. 
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loticed  hereafter,  be  exonerated  (a)  as  between  the  real  and  personal 
epresentatives  of  the  testator,  though  not  so  as  to  prejudice  the  creditors ; 
»|]t  the  Court  of  Chancery,  notwithstanding  an  express  devise  of  a  real 
istate  for  the  payment  of  debts,  not  attended  by  an  exoneration  of  the 
personal  express  or  implied  (6),  will  direct  the  personalty  to  be  first 
ipplied  in  payment  of  them  (c). 

A  legacy  given  generally  is  payable  out  of  the  personal  estate  only  (d) ; 
mt,  as  we  have  seen  in  a  former  chapter  (a),  legacies  may  be  charged 
\n  the  real  estate.  As  a  general  rule,  where  the  estate  is  actually  charged 
fith  the  payment  of  legacies,  it  will  only  be  held  to  be  liable  in  case  of 
lecessity  in  its  usual  rank  and  order  (jT) ;  but  legatees  may  circuitously, 
}j  the  doctrine  of  marshalling,  have  their  legacies,  or  a  portion  of  them, 
iatisfied  out  of  the  real  estate,  on  a  deficiency  of  the  personal  estate^ 
boQgh  not  charged  on  the  land,  as  will  presently  be  more  particularly 
idverted  to.  Where  a  legacy  or  an  annuity  is  given  out  of  the  real  and 
personal  estate,  the  personal  estate  is  first  liable:  if  the  estate  is  directed 
0  be  sold,  and  to  form,  together  with  the  personal  estate,  one  fund,  and 
he  annuity  or  legacy  is  made  payable  out  of  the  mass,  then  both  are  to 
)e  considered  as  \iMe  pari  passu  {g). 

In  the  administration  of  the  assets  of  a  mortgagor,  the  nile  of  exonera- 
ion,  which  has  been  adverted  to  in  treating  of  the  exoneration  of  the 
)ersonaI  estate  from  debts  and  legacies  (A),  comes  into  operation.  The 
^neral  rule  is  that,  where  a  person  dies  intest^te^  and  where  he  makes 
i  will  and  no  intention  to  the  contrary  either  expressed  or  implied  is  to 
)e  collected  from  the  will(t)»  and  any  part  of  his  *real  estate  is  r«oiQi 
iiortgaged,  either  with  or  without  a  covenant  for  the  payment  of  I-  -■ 
he  money  (A;),  and  such  debt  is  the  debt  of  such  person  originally  or  by 
idoption,  and  not  a  charge  primarily  affecting  the  estate  (/),  the  personal 
issets  are  the  fund  to  be  first  applied  for  the  payment  of  the  mortgage 
lebt  in  exoneration  of  the  land  (m).  The  rule  applies  whether  the  per- 
lonal  estate  was  increased  by  the  money  being  borrowed  by  the  mort* 
yagor  (n),  or  the  debt  originated  in  any  other  way,  provided  the  debt 

(a)  Et  y.  tupra^  p.  334,  et  aeq,;  and  Jarm.  the  Vice-Cbancellor  Knight  Bruoe's  decision, 
tfortgage,  by  Sweet,  368.  1  Coll.  26 ;  as  ;to  the  firat  point,  Sir  K  Sug« 

(b)  As  to  which,  see  Waimaright  t.  Bend-  den  (ibid.  437-8)  prefers  the  Vice'Chancellor 
iovi,  Prec.  Ch.  p.  451 ;  Bamfield  ▼.  Wyndhamf  Knight  Bruoe's  decision. 

^rec.  Ch.  101 ;  and  tupra,  p.  333,  el  ttq.  (Jk)  Y.  tupra^  Chap.  yiii.  Sect  iil  p.  334, 

(c)  Gmner  v.  Mead,  Prec  Ch.  p.  2 ;  Dot    et  eeq. 

iwn  V.  SmUh,  ibid.  458 ;  2  Vern.  740 ;  fiofl  (i)  Howett  v.  Prvx,  Prec.  Ch.  477  j  1  P.  W. 

r.  Brooker^  Gilb.  Eq.  R.  72 ;  Waifiwnght  v.  293,  and  Mr,  Cox's  note ;  y.  m^cu,  p.  334 ; 

Bciufloe,  Gilb.  £q.  R.  125 ;  StapkUm  v.  Cohilk,  Lockhart  y.  Hardy,  9  Beay.  379 ;  stated  ntpra, 

Forrest  202 ;   Butler's  note  (No.  106),  Co.  p.  346,  add.  note. 

Litt.208,  a;  Jneaster  y.  Maifer,  1  Bro.  460.  (k)  Supra, p.  334. 

^.  Cox  has  collected  the  cases  which  form  (2)  V.   n^a,  335  (but  **  not"  should  be 

txceptions,  on  the  ground  that  the  estate  not  inserted  before  **  be,"  in  the  1 1th  line) ;  and 

he  person  was  or  has  become  the  debtor,  in  see  Earl  of  Oxford  y.  Lady  Rodney,  14  Yes. 

lis  note  to  Eoelyn  y.  Evelyn,  2  P.  W.  664,  423 ;  Biddiam  y.  Cruttwell,  3  My.  &  Cr.  768; 

lefore  referred  to ;  y.  tupra.  Chap.  yii.  Sect  and  Jarman,  Mortgage,  by  Sweet,  369,  373, 

iti.  pp.  333,  336 ;  et  y.  infra.  Lord  Brooke  y.  where  the  doctrine  as  to  a  devise  cum  onere 

Bur/  of  Warwick,  1  Hall  &  Tw.  142,  148.  is  considered,  et  y.  inf.  p.  824. 

{d)  Y.  st^o,  pp.  327,  334^  (m)  The  early  cases  are  collected  in  Mr. 

(e)  Ibid.  Cox's  note  to  1  P.  W.  294:  and  see  Mu^ut  y. 

(/)  Siqfra,  p.  336.  Cliffe,  xii.  Jnr.  739;  and  $i/^a,  p.  335. 

(g)  Boughton  y.  Boughton,  in  the  House  of  (n)  Si/qira,  p.  334 ;  and  see  Cope  y.  Cope, 

Unds,  Sugd.  Law  of  Prop.  436-7,  reyersing  1  Salk.  450;  Hbwa  y.  PHcc,  Preo.  Ch.  423; 
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were  pordy  the  testator's  own  debt,  and  not  primarily  payabk  <Mt  i 
tlie  estate  as  above  (a).  The  rule  also  applies  generally^  whether  k 
estate  has  descended  to  tbe  heir  or  has  been  devised  to  a  stranger,  al 
to  the  devisee  of  a  particular  estate  equally  as  to  tbe  devisee  of  the  ■• 
heiitance :  provided  the  devise  be  not  such  as  to  impose  upoB  the  defin 
the  obligation  of  paying  off  the  mortgrage ;  or,  in  other  words,  sndi  s 
that  the  mortnge  is  clearly  to  be  a  deduction  from  tbe  propeitj  devisd, 
and  that  the  devisee  is  to  take  cum  onere  (6).  Although  the  eMt  k 
devised  **  subject  to  the  mortgages,"  still  the  devisee,  unless  uler 

Cculiar  circumstances,  will  be  entitled  to  have  the  estate  exoneMteik 
ving  been  considered  that  those  wcnrds,  unless  coupled  with  ota 
cleaily  exonerating  the  funds  which,  according  to  the  usual  order,  vdi 
be  applici^le  fi>r  that  purpose,  are  to  be  taken  only  as  descriptiTeoftk 
property  (c); — one  other  of  the  remains  of  the  influence  which  &fwto 
die  luBres /actus  and  h^eres  natus  has  had  in  fixing  the  rules  cf  lav(^ 

But  the  application  of  the  personal  estate,  in  ease  or  exonentiosif 
the  mortgaged  estate,  either  in  favor  of  the  heir  or  devisee,  was  nem 
aHowed  to  take  place  to  the  defeating  of  creditors  by  simple  costntf 
when  their  claims  were  confined  to  the  personal  estate:  tf, tbocisi, 
r*S201  *^^  mortgagee,  as  a  creditor,  had  exhausted  the  personal  otie 
I-  J  or  caused  it  to  be  deficient  for  the  payment  of  the  geneial  delii» 
tbe  other  creditors  were  held  to  be  entitled  to  resort  to  die  moitgipi 
premises  to  the  extent  to  which  the  mortgage  had  been  satisM  s^ 
of  the  personal  estate  (e);  and  a  creditor  who  has  acquired  this  ii|N 
of  mardialling  is  not  barred  by  a  lapse  of  less  than  twenty  jtBn(f} 
Judgment  creditors,  it  is  to  be  observed,  are  to  be  paid  in  dietas' 
stance  (g). 

Mor  is  tbe  rule  permitted  to  [wevail  so  as  to  disappoint  legM 
whether  general  or  specific,  for  the  effect  wt>ttkl  be  in  that  case  todefat 
the  testator's  intention  in  favor  of  one  object  of  bounty  to  the  prqadis 
of  another,  for  in  this  respect  a  devisee  and  a  legatee  stand  upos  ie 
same  footing  (h) :  the  legatees  are  therefore  entitled  to  stand  in  thefh* 

iVdUiy  T.  AcUby,  1  Vem.  3^-7;   Bartkol^        (<)  BMamm  v.  G«,  1  766.259,  t«^ 

mm  T.  Jloy,  1  Atk.  487 ;   and  Mr.  fiiid«r'6    p.  827. 

Dot^  Go.  Litt.  308  a.  (/)  Fidim  t.OKnt,  1  Ya&GoU.CCF 

(a)  Lord  Haidwicke,  A66m6MT.  Git,  1  Yea.  211. 
362;  and 660  TWtdM T.  7\MdM4 2  Bro.  106.        (g)  Sharper.  ScarbormgK^'^^^^ 

(6)   Lord  Tbarlow,  Dommt  v.  Loom, 2  Bio.        (A)     Bawm  v.   Warmr,  2  Yen.  ?>  *f'' 

264.    Tbe  earlier  oaeee  oo  tbe  6ubject  are:  Oimal  y.  Mtad,  1  P.  W.p.  693;  S^F^' 

JftMcO  ▼.  Bomar^  Preo.  Cb.  61 ;  ZhOmm  y.  T^ppmg,  I  P.  W.  p.  730;  JkmtJ.M^ 

Xc^A,  Forreet.  54 ;  BaU  T.  iS^Jkoas  2  P.  W.  P.W.190;  RUbr  y.  IT^gflr,  3  P.  W.  I^^^j 

p.  455;  Rmg  ▼.  Kmg,  3  P.  W.  358;  Gppt  y.  and  6ee  Mr.  Coz'8  note  to  CSfim  t.  mj 

Copt,  1  Salk.  p.  450;  RMmmm  y.  G«,  1  Vee.  P.  W.  680;  Gafton  v.  Hamotk,  3  A^^ 

p.  252  :  tbougb  Lord  Hardwicke.  ia  that  caae,  and  Ram  on  A66ets,  p.  440;  and  f*'^ 

intiodiicee  tbe  woid6  **witb  a  ooyonant;"  Tbe  YioeCbanceiror^d  judgment,  in  i^*" 

and  6ee  Batler*8  note,  Co.  Litt  208  a,  note  oaae  of  TmU  y.  J2ocA,2  CoU.  494,  >^J[ 

(106).    Formerlj  tbe  rule  waa  not  beld  id  ferred  to»  hae  eatablished  tbe  priA^jT 

extend  lo  the  ktrrafadm;  ForreeL  p.  64 :  tbe  in  ail  caeee,  legataee  and  devisaa  m 

modern  rale  waa  aettled  bjr  GuUom  y.  &»•  equaHj  objects  of  bounty,  are  entidedtte^* 

cock,  2  Atk.  p.  436.  consideration ;  and  that  die  old  vifi»  * 

(c)    Serlt  y.  St.  £fey,  2  P.  W.  386 ;  Wftlm  lavor  to  the   inheritance  will  not  f^ 

y.  Hmmher,  2  Mj.  &  K.  635  (y.  siyra,  342,  applied  in  determining  the  ivspeciiTe  bi^ 

note) ;  ot  y.  Mpra,  p.  346,  and  tbe  references ;  ties  of  tbe  legatee  and  tbe  heir  or  dtn*^' 

and  Ram  on  Assets,  441.  respect  of  tbe  benefits  intended  u^^^ 

(<f)  v.  tat  at  2  Atk.  435.  ferred  on  them. 
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if  the  morigagee,  if  be  has  resorted  to  the  personal  estate,  to  the  extent 

0  which  the  mortgagee  may  have  been  satisfied  out  of  the  personal  as- 
lets  (a).  But  a  mere  residuary  legatee,  as  such  (for  if  the  residue  be 
exonerated,  it  is,  as  we  have  seen,  different  (6),  is  not  protected  from 
laving  the  personal  estate  so  applied  ;  for  the  gift  of  a  residue  of  a  per* 
onal  estate  implies  what  remains  after  satisfying  the  charges  upon  it, 
ind  therefore  does  not  of  itself  imply  an  intention  that  the  legatee  shall 
n  all  events  receive  something  (c) :  an  express  bequest  of  the  personal 
sstate  to  the  executor  does  not  in  general  make  him  a  legatee,  being  no 
nore  than  the  law  would  give  him  {d).    If  the  legacies  are  given  out  of 

1  residue,  of  course  the  legatees  will  be  in  the  same  condition  as  a  resi- 
luary  legatee :  where  a  person  by  his  will  stated  that  he  computed  that 
he  surplus  of  his  personal  estate,  after  debts  and  funeral  expenses  paid, 
irould  amount  to  5800^.,  which  he  distributed  in  legacies,  the  legatees  to 
ibate,  or  take  the  surplus  *proportionably,  the  court  held  that  it  r«oA^  -i 
Bust  be  implied  that  he  included  his  mortgages  in  the  debts,  al-  ^  -' 
hough  by  this  means  the  personal  estate  fell  short  of  5800/.  (e).  The 
iridow's  paraphernalia  cannot  be  taken  for  the  purpose  of  exoneration  {/) ; 
!)ut  the  personal  estate,  which  would  go  as  orphanage-part  by  the  cus* 
:om  of  London^  or  as  the  widow's  customary  portion  in  the  province  of 
ITork,  is  applicable  to  the  purpose  of  exoneration  {g). 

It  may  be  well  here  to  introduce  the  following  case  of  recent  date,  on 
lecount  of  its  special  circumstances:  By  marriage  settlement,  an  estate 
9as  settled  on  Captain  Roberts,  the  testator,  for  life,  remainder  to  his 
intended  wife  for  life,  remainder  to  the  children,  with  a  power  to  the 
jrustees  to  sell  and  reconvert ;  part  of  the  estate  was  sold,  and  the  money 
lent  to  Captain  Roberts,  on  mortgage  of  his  estates  in  Monmouthshire ; 
he  wife  was  to  have  150/.  a  year,  in  lieu  of  the  rents  of  this  portion  of 
:he  estate.  The  testator,  by  his  will,  gave  the  interest  of  his  personal 
sstate  to  his  wife  for  life,  and  the  corpus  after  her  death  to  his  son  and 
laughter;  and  he  devised  his  Monmouthshire  estates  to  trustees  in  trust 
to  raise  600/.  a  year,  and  pay  the  same  to  his  wife  till  his  son  should 
ittain  twenty- five,  the  residue  to  be  accumulated,  and  on  his  son  attaib- 
ing  twenty-five  to  pay  200/.  a  year  to  his  wife,  and  then  in  trust  for  his 
ion  for  life,  remainder  to  his  issue,  remainder  to  his  daughter  for  life,  in 
the  same  manner  as  to  the  son  (A),  with  remainders  over.  By  his  first 
Bodicii,  the  testator  directed  that  the  150/.  a  year,  which  he  was  under 
\u  obligation  to  pay  to  his  wife,  should  be  deducted  from  the  annual 

(a)  LiMm  r.  Lei^  Forrest  p.  53;  For-        (d)  HoiUuood  v.  Papi,  3  P.  W.  322;  the 

'nter  v.  Lord  Ldghj  Ambl.  171  (recognized,  same  principle  will,  as  I  conceive,  apply  even 

Wythe  V.  Htnniker^  2  M.&  E.  635,  644);  and  now  that  tbe  executor  is  trustee  for  the  next 

Bee  2  Jarman  on  Wills,  602.  of  kin.    Of  the  Exoneration  of  the  personal 

(6)  Supra,  Chap.  iii.  Sect  iii.  estate  from  the  payment  of  debts,  v.  tupra^p. 

(c)    Robinson  v.  Get,  1   Ves.  p.  252 ;  and  333,  et  teq, 
see  DaoiM  v.  Gardiner,  2  P.  W.  p.  1 89 :  even        (e)  Havoes  v.  Warner,  2  Vorn.  477. 
though  the  articles  intended  to  pass  are  enn-         ^  ^v   /jv....^^  .  '7v«^-—  i  d  vj  non 
meraied,  it  will  be  no  less  a  residuary  bequest        y  ^  Z^T^J'^^^^'     I'        ^ 
in  this  sense  (Diet  Bowaman  v.  Reeve,  Prec.        (g)  ^^  v-  ^^  cited  in  B%der  v.  Wagtr, 

Ch.  578,  and   see  Taylor  v.  Taylor,  6  Sim.  2  P.  W.  335 ;  Pockley  v.  Poddey,  1  Vern.  36 ; 

249)  :  though  there  may  be  a  specific  devise  Coote,  569. 

Df  a  residue;  Jdanu  v.  Meyrick,  1  £q.  Ab.p.        (A)  I  presume  this  was  so,  though  it  is 

271,  pi.  13;  and  see  Lord  Brooke  v.  Earl  of  not  specifically  stated. 
Warwick,  ubi  infra  ;  and  2  Fonbl.  296-7. 
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sums  of  600/.  and  200/.  respectiTely.  By  a  second  codicil,  he  directed 
that  when  his  son  or  daughter  should  inherit  the  Monmouthshire  estates, 
as  an  equivalent  for  the  200/.  a  year  being  raised  out  of  those  estate  a 
certain  mortgage  for  2575/.,  the  interest  of  which  inter  alia  was  girea 
for  life  to  his  wife,  should  revert  to  the  possessor  of  the  Monmouthriiire 
estates.  The  wife  and  daughter  sunrived ;  the  question  was,  whether 
the  Monmouthdiire  estates  were  devised  cum  onere,  or  whether  the 
devisees  of  those  estates  were  entitled  to  have  the  mortgage  debt  raised 
out  of  the  general  personal  estate  of  the  testator.  The  Vice-Chancellor 
Knight  Bruce  held,  taking  the  will  and  codicils  together,  that  the  usual 
administration  of  the  estate,  so  far  as  related  to  the  mortgage,  w» 
r*H221  ^I^^^K^  during  the  *life  of  the  widow,  but  not  after  her  death ; 
I-  -■  and  Uiat  the  Monmouthshire  estates  must  bear  the  burthen  during 
her  life,  but  that  after  her  death  the  devisees  would  be  entitled  to  have 
the  mortgage  debt  paid  oflf  out  of  the  general  personal  estate  (a). 

When  an  estate  in  mortgage  is  devised,  and  the  personal  estate  is  ia- 
sufficient  to  exonerate  the  estate,  it  then  becomes  a  question  as  to  hov 
far,  and  in  what  order,  the  real  estate  may  be  liable  to  exonerate  the 
mortgaged  estate.  The  rule  on  this  subject  follows  the  order  abofe 
stated,  in  regard  to  the  application  of  assets  for  the  payment  of  specialty 
debts,  in  which  the  heirs  are  bound.  Lands  devised  for  payment  d 
debts  are  liable  to  discharge  such  mortgafi^ed  lands,  either  descended  or 
devised  (ft),  even  though  the  mortgaged  lands  may  have  been  devised 
expressly  subject  to  the  incumbrance  (c) :  lands  descended  shall  exonerate 
mortgaged  lands  devised  (d).  Unencumbered  lands,  and  mortgaged 
lands,  both  being  specifically  devised,  but  expressly  after  payment  of  all 
debts^  shall  contrUnUe  to  the  discharge  of  the  mortgage  (e);  but  sq^ 
right  of  contribution,  as  it  is  given  by  the  will,  so  it  is  in  force,  only 
when  the  party  claims  under  the  will,  and  not  where  the  demand  is  set 
up  in  defiance  of  it  {f). 

The  Order  in  which  the  real  assets  are  applicable  for  the  payment  of 
the  mortgage  debt  may  be  varied  by  the  testator,  either  by  express  de> 
claration,  or  by  an  intention  to  be  cdlected  from  the  mode  in  whidi  he 
has  devised  his  estates. 

*^  Where  a  person  seised  of  three  or  four  estates  devises  one  estate  for 
the  particular  purpose  of  payine  his  debts,  that  estate,"  said  Lord  Thar- 
low,  **is  applied;"  and  he  added,  *^I  therefore  do  not  apprehend  diat 
the  general  rule,  cited  as  sustaining  Gallon  v.  Hfsncock  {g)y  that  estata 


Si 


a)  Sargettt  v.  Robertty  xii.  Jur.  429.  other  cases  cited,  ibid.  p.  386 ;  see  Coote,  S7X 

6)  Barthohmao  ▼.  May,  1  Atk.  p.  487 :  {d)  Galton  y.  Hasuvck,  2  Atk.  436. 

of  Tumdak  v.  Earl  of  Coventry,  (e)  Carter  v.  Bamadieton,  I  P.  W.  p.  505, 

1  Bro.  240.    I  have  taken  this  from  Mr.  Cox's  52 1 :  it  was  there  decided  that  where  one 

note  to  Houel  y.  Price,  1  P.  W.  294,  which  has  seised  in  fee  of  two  estates  mortgaged  one. 

often  been  referred  to  with  oommendation,  and  by  will  charged  all  his  real  estates  wish 

and  has  been  generally  adopted ;  and  see  the  payment  of  his  debts,  and  devised  tiie 

Coote  on  Mortgagees,  577.  mortgaged  estate  to  A.  and  the  imeDcnmbered 

(c)  y.  mfrOf  find  Serk  v.  St.  Ehy,  2  P.  W.  estate  to  B.,  A.  might  compel  B.  lo  cmtribniB 

386,  affirmed  by  Lord  King,  ibid,  note ;  this  to  pay  off  the  mortgage.    The  decision  oo  ^ 

ease,  though  not  always  approved  of,  has  appeal,  3  Bro.  P.  C.  64,  turned  on  another  poteL 

ainoe  been  considered  as  a  leading  authority,  (/)  Ibid. 

JhdH  of  Meatter  v.  Hayor,  1  Bro.  454,  and  (g)  2  Atk.  424,  427,  430. 
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lescended  must  always  be  applied  to  exonerate  estates  devised,  is  law  ; 
vhere  an  estate  is  particularly  devised  for  paymentof  debts,  yet  the  per- 
tonal  estate,  as  the  primary  fund,  unless  exempted  by  the  ^testator,  r:|cQ9oi 
iball  be  first  applied :  but  I  do  not  recollect  any  case  where  debts  '-  ^ 
lave  been  directed  to  be  paid  out  of  the  real  assets  descended,  in  pre- 
erence  to  estates  so  devised" (a):  ^^ however,"  his  lordship  added,  ^'the 
principle  of  Galton  v.  Hancock,  as  stated,  is  that  the  testator  did  not 
oean  to  charge  his  estate,  with  a  view  to  JvJture  property :  yet  he  might 
0  mean :  it  is  unfit,  however,  where  cases  are  precisely  similar,  that 
lifferent  judgments  should  be  given  (6);  therefore,  whatever  might  be 
he  reasoning  upon  Galion  v.  Hancock  when  decided,  it  is  exceedingly 
it  to  collect  the  principle  upon  which  it  was  decided,  to  govern  other 
lases."  In  Galton  v.  Hancocky  and  in  the  case  before  his  lordship, 
here  was  a  general  charge,  not  a  devise  or  trust  for  payment ;  his  lord- 
hip,  therefore,  in  deference  to  authority,  held  that  the  descended  estate, 
ubsequently  acquired,  was  liable  to  exonerate  the  devised  estates:  but 
le  took  this  distinction.  The  principle  which  seems  to  distinguish  the 
ase  is  this:  ^^  When  a  general  charge  is  made  applicable  to  the  whole 
state  of  the  testator  at  the  time,  no  intention  appears  that  the  estate  is 
0  charged,  with  a  view  to  exonerate  future  property ;  but  where  a  tes- 
fttor  charges  part  of  his  estate,  leaving  other  parts  to  descend,  his  in-* 
lination  to  burthen  a  part  in  exoneration  of  the  rest  is  manifest"  (c). 
iOrd  Thurlow,  in  the  subsequent  case  of  Donne  v.  Leiois  ((f),  held  that 
lie  devised  estates,  under  the  circumstances,  were  liable  for  the  defi- 
iency  of  the  primary  fund  selected  for  the  payment  of  the  debts,  before 
be  descended  estates  acquired  subsequently  to  the  date  of  the  will. 

The  doctrine  is  now  established,  that  if  a  person  selects  the  mortgaged 
state  itself,  or  a  portion  of  his  estate,  and  going  beyond  a  charge  (a), 
evises  it  or  creates  a  term,  expressly  for  the  payment  of  his  mortgage 
ebts;  or  he  expressly  declares  that  the  devisee  shall  pay  the  mortgages 
X)  that  there  is  in  effect  no  devise  of  the  estate  mortgaged,  beneficially, 
xcepting  to  the  extent  that  it  may  not  be  exhausted  by  such  payment); 
le  estate  or  interest,  so  pointed  out,  will  be  the  first  fund  to  be  applied 
}  the  payment  of  the  debts,  to  the  exoneration  of  descended  estates, 
whether  subsequently  acquired  or  not ;  and  if  there  be  also  a  direction 
lat  the  personal  estate  shall  not  be  applied  in  payment  of  debts,  even 
le  next  of  kin  taking  it  as  *undisposed  of  will  not  be  liable  to  r*oo4i 
le  payment  of  the  mortgage  debts  (J^.  *-        •■ 

Where  the  testator  has  expressly  directed  that  his  personal  estate,  the 

(o)  Lord  Thurlow,  Daviet  v.  Topp^  1  Bro.    authorities ;   and  see  Mibm  v.  SkUetj  8  Ves. 
87,  append.  303. 

(6)  See  2  Bro.  263.  (/)  ^"^^  ^-  ^<«*»  »  Ves.  296,  304,  306, 

/  \   T\     •         m       IB      <oo    1.U       u        307,  and  see  Donnt  v.  X«irif,  2  Bro.  262 ; 
(c)  Dimn  V.  Topp,  1  Bro.  628,  although  a    j^^;^     ^  ^^  3  ^^^^    ^o^  ^^^^ 

^1/^^J  7"^  ?*''  estates  subsequently  ^^  jj^^  Red^dale  seem  to  ha^e  considered 

squired,  the  doctnne  now  under  considera-  ^^^  ^  distinction  ought  to  have  been  taken 

m  may  be  applicable  in  many  cases.  ^^^^^  ^j^^  descended  estate  came  to  the  tea- 

00  2  Bro.  257, 266 ;  tup.  p.  324,  foUowed  tator  after  the  date  of  his  will  j  but  in  all  cases 

Manning  v.  ^poomr,  3  Ves.  114.  where  the  principle,  that  all  that  is  given  is 

(«)  See  Haneood  v.  OgUznder^  8  Ves.  116.  what  remains,  applies,  there  seems  to  be  no 

3rd  Thurlow  made  the  distinction  between  ground  on  which  the  devisee  can  claim  to 

devise  and  a  charge,  putting  the  former  have  his  estate  exonerated  out  of  any  pro* 

wt  in  order,  only  in  deference  to  previous  perty  real  or  personaL 
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primary  fand,  shall  not  be  applied  in  pajment  of  his  mortgage  debCs» 
but  has  not  said  that  the  descended  estates,  the  secondary  fund,  riiail 
not  be  so  applied ;  the  secondary  fund  will  not  be  exonerated  (a).  Whea 
the  estates  are  devised  subject  to  the  incumbrances,  that mrHl  not  exempt 
the  primary  fund :  *'for  a  primary  fund  is  not  exonerated  merely  became 
another  fund  is  provided ;  such  other  fund  is  considered  as  anziUaiycniy, 
unless  the  primary  fund  be  expressly  exonerated"  (6). 

On  the  principle  that  regard  must  be  had  to  the  testator's  intmtion  in 
adjusting  the  claims  upon  his  estate  for  exoneration  or  compensatioOy 
where  real  estate  before  the  stat.  3  &  4  Will.  TV.  c.  106,  §  3,  was  devised 
to  the  heir,  though  he  took  by  his  preferable  title,  namely,  by  descent, 
so  that  the  estate  as  descended  assets  was  liable  to  the  creditors  in  priority 
to  the  other  devised  estates,  yet  the  heir  was  entitled  to  coBtributioo  fion 
the  other  devisees  (c). 

It  has  already  been  mentioned,  that,  to  enable  the  devisee  of  a  mort- 
gaged estate  to  claim  exoneration,  the  debt  must  have  been  the  proper 
debt  of  the  mortfi^agor  ((/).  The  following  case,  decided  by  Lord  Lang- 
dale,  on  that  point  is  important,  on  account  of  the  principle  which  it 
involves,  and  the  observations  made  by  the  Vice-chancellor  Knight  Bnice^ 
in  the  late  cases  of  The  Earl  of  Clarendon  v.  Barham  (1842)  (e),  npon 
that  case,  and  Scott  v.  Beecher  (/*),  and  Evens  y.  Smithson  (g)^  on  whidi 
it  was  founded.  Henry,  Earl  of  Carnarvon,  purchased  an  estate  called 
Marston,  for  8400/.,  which  he  raised  by  a  mortgage  of  that  and  another 
r*8251  ^^^^^^'  called  Blunsden,  and  his  bond.  By  his  *will,  made  pre- 
^  -■  viously  to  this  purchase,  he  devised  the  Blunsden  estate  to  his 
younger  son  Charles,  and  his  issue;  and  he  gave  all  the  rest  of  bis  estate 
to  his  eldest  son,  Henry  George,  the  second  Earl,  subject  to  the  payment 
of  his  debts  and  legacies.  The  personal  estate  received  by  Heniy 
George  was  more  than  sufficient  for  payment  of  the  debts  and  legacies. 
The  Marston  estate  descended  to  Henry  George.  The  Blunsden  estate 
went  to  Charles's  daughter,  Augusta,  and  on  her  marriage  (1824)  it 
was  settled  on  certain  trusts;  Henry  (George,  the  second  Earl,  covenant- 
ing to  exonerate  it  from  the  principal  and  interest  due  on  the  mortgage. 
Henry  George,  the  second  Earl,  devised  all  his  estate,  real  and  personal, 
to  Henry  John  George,  the  present  Earl,  subject  as  to  both  to  the  pay- 
ment of  his  debts,  &c.,  and  to  any  legacies  he  might  give.  By  a  codiol, 
he  devised  certain  freehold  and  leasehold  estates,  including  the  Marston 
estate,  upon  trust,  to  sell  and  raise  an  annuity  for  his  daughter  Harriet : 
the  residue  of  the  rents  and  produce  to  be  accumulated  till  the  same 
amounted  to  5000/.,  and  then  to  be  laid  out  in  the  purchase  of  lands,  to 

(a)  BamnetU  ▼.  Lord  Cawdor^  3  Mad.  456 ;  cases  mentioned  in  the  text,  though  disappiov- 

Jlft/iMi  ▼.  Slater,  8  Yes.  305,  Lord  Eldon.  ing  of  them  ;  his  honor  particular)^  referred 

(6)  Sir  J.  Leach,  BarmwtU  v.  Lord  Cawdor,  to  Lex  Prvtor.  315,  where  C.  E  Gilbert  dis- 

mbL  mp.  diing  WaUon  t.  Briekmodf  9  Vea.  tinguishes  between  the  case  where  the  son 

447.  is  executor,  and  has  receiTed  assete  of  the 

(c)  Bitdtrman  t.  iSrymoiir,  3  Beay.  372 ;  the  father ;  and  where  the  personal  estate  which 
heir  now  takes  as  devisee  for  all  parpoaes,  he  leaves  is  strictly  bis  own ;  in  SmU  ▼. 
■ae  StnMind  ▼.  Striekiandf  10  Sim.  374.  Beecker,  fUd  nfrojtkus  passage  was  not  ciied. 

(d)  v.  fuproy  p.  335;  and  Coote,  577.  (/)  5  Mad.  96. 

(e)  1  Y.  &  Coll.  C.  C.  708,  713.    The        (f)  Not  repotted. 
Yioe-Chancellor  Knight  Bmoe  followed  the 
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the  same  uses  as  his  settled  estates  in  Hants;  the  residue  of  the  moneys 
to  arise  from  the  devised  estates,  after  securing  the  annuity,  were  to  be 
laid  out  in  the  purchase  of  lands  to  the  same  uses  as  the  settled  estates. 
In  July,  1880,  the  mortgagee  being  satisfied  that  the  Marston  estate  was 
a  sufficient  security  for  the  8000/.  and  interest,  that  mortgage  was  as- 
signed to  certain  trustees  to  secure  the  mortgage  money.  The  testator's 
daughter,  Harriet,  died  in  1836.  The  testator,  Henry  George,  died  in 
1833.  The  question  in  the  cause  was,  whether  the  devisees  in  trust  of 
the  Marston  estate  were  entitled  to  have  the  mortgage  on  that  estate  paid 
out  of  the  general  personal  estate  of  the  testator  Henry  George ;  or  were 
to  take  it  cum  onere.  It  was  contended  that  Henry  George,  having  re* 
ceived  assets,  was  bound  to  have  exonerated  the  Blunsden  estate,  and  in 
effect  Marston;  distinguishing  this  case  (a)  from  Scott  v.  Beecher{b);  and 
that  Henry  George,  having,  in  the  settlement  of  1824,  entered  into  a  per- 
sonal liability  to  discharge  the  mortgage,  and  bequeathedhis  estate,  subject 
to  his  liabilities,  to  the  defendant  Henry  John  George,  he  had  adopted 
the  debt.  The  Master  of  the  Rolls,  Lord  Langdale,  agreed  that  Henry 
George  was  liable  to  exonerate  the  Blunsden  estate  out  of  his  testator's 
personal  estate,  or,  if  necessary,  the  descended  estates :  but  he  considered 
that  in  both  instances,  namely,  on  the  occasion  of  the  settlement,  and  of 
the  transfer  of  the  mortgage,  he  made  an  exclusive  charge  on  the  de- 
scended (Marston)  estate,  instead  of  paying  *off  the  mortgage,  r«oog-| 
only  for  his  own  convenience.  Lord  Langdale  thought  that  the  ^  ^ 
case  of  Scott  v.  Beecher  distinctly  applied ;  and  it  followed  that  the  mere 
circumstance  of  Henry  George  being  the  owner  of  the  personal  estate, 
which,  in  his  hands,  was  the  primary  fund,  and  also  of  the  descended 
real  estate,  which  was  the  secondary  fund,  was  not  a  reason  why,  as 
between  those  who  were  entitled  to  his  personal  estate  and  those  who 
were  entitled  to  the  devised  mortgaged  estate,  the  latter  should  be  re- 
lieved. Lord  Langdale  thought  that  the  transactions  of  1824  and  1830 
did  not  amount  to  an  adoption  of  the  debt  as  his  own,  or  to  evidence  of 
au  intention  that  the  estate  should  be  exonerated ;  and  on  the  whole  his 
lordship  was  of  opinion  that  the  devisees  of  the  Marston  estate  must  take 
it  cum  onere  (c). 

A  testator  gave  an  estate,  which  was  subject  to  a  mortgage,  to  A., 
expressly  declaring  that  it  should  be  enjoyed  discharged  of  the  mort- 
gage ;  he  appropriated  another  estate  for  the  payment  of  all  his  debts, 
and  gave  the  residue  of  his  estate,  real  and  personal,  to  B.,  free  from  his 
debts:  the  estate  appropriated  to  the  payment  of  the  debts  turned  out 
not  to  be  sufficient  for  the  payment  of  the  whole  of  the  debts,  includ- 
ing the  mortgage  debt ;  the  question  was  between  A.,  the  specific  devisee, 
and  the  residuary  legatee — each  according  to  the  words  of  the  will  being 
entitled  to  receive  what  was  given  to  him  discharged  of  debts — how  the 
debts  were  to  be  borne  or  paid.  The  Vice-Chancellor  Knight  Bruce, 
and  the  Lord  Chancellor  on  appeal,  held,  that  the  residue  was  liable  to 
pay  the  deficiency:  the  testator  had  expressed  no  intention  on  the  sub- 
ject as  affecting  the  state  of  things  that  had  happened,  the  case  must 
therefore  be  determined  on  principle:  the  testator  had  no  power  to  ex- 

(a)  See  pp.  215,  216.  (e)    Earlof  IkhuUr  v.  Earl  of  Carnarvon^ 

lb)  Ubiiupra,  1  Bear.  221-2. 
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onerate  bis  estate  generally,  but  he  had  to  exonerate  a  particular  estate, 
and  that  he  had  done:  he  had  also  thought  that  the  residue  would  not 
have  to  be  resorted  to ;  but  as  be  could  not  exonerate  the  residue  fnna 
payment  of  his  debts,  without  providing  some  other  sufficient  fund  ibr 
that  purpose,  the  residue,  in  the  events  that  had  happened,  must  there- 
fore bear  its  natural  burthen  (a). 

An  important  question  frequently  arises  where  the  estate  of  a  deceased 
person  consists  of  various  distinct  subjects,  each  of  which  is  liable  to 
the  demands  of  diflerent  claimants  by  security  or  otherwise,  as  to  how 
r*R27l  ^^^  different  estates  and  funds  may  be  applied  in  paying  off  *the 
^  -'  various  claims  affecting  different  portions  of  the  property  of  the 
deceased,  so  as  to  prevent  the  assertion  of  the  rights  of  one  claimant 
turning  to  the  injury  of  the  others,  where  his  rights  may  be  secured  to 
him  by  an  equitable  adjustment,  the  effect  of  which  shall  be  that  his 
security,  and  those  of  the  other  incumbrancers  or  claimants,  shall  all  be 
provided  for,  at  least  so  far  as  the  funds  will  extend:  and  this  questioa 
may  present  itself,  not  only  as  regards  the  creditors  inter  5e,  but  as  re- 
gards legatees,  who  may  be  affected,  by  the  funds  to  which  they  havelo 
resort  having  been  taken  by  the  creditors  (6). 

It  being  the  object  of  the  Court  of  Chancery  (c)  that  every  claimant 
upon  the  assets  of  a  deceased  person  shall  be  satisfied  as  far  as  such 
assets  cany  by  any  arrangement  consistent  with  the  nature  of  the  respec- 
tive claims,  be  applied  in  satisfaction  of  such  claims,  it  has  long  been 
settled  that,  where  one  claimant  has  more  than  one  fund  to  resort  to,  and 
another  claimant  only  one,  the  first  claimant  shall  resort  to  that  fund  to 
which  the  second  cannot  resort  {d).  This,  in  legal  language,  is  called 
Marshalling  the  Assets. 

It  has  been  observed  that  there  is  not  a  more  useful  power  in  this 
court  than  that  of  marshalling  assets  and  funds;  particularly  in  cases 
where  there  are  creditors  and  legacies  to  children  for  their  portions  {e\. 
The  principle  of  marshalling,  said  Sir  J.  Wigram,  in  a  late  case,  may 
not,  perhaps,  always  be  just  in  practice  towards  creditcH'S,  but  the  prin- 
ciple is  sound  and  cannot  be  disputed:  one  party  has  two  funds  tore«>it 
to,  and  the  court  compels  him  to  resort  to  that  which  will  leave  the  rights 
of  others  inter  se  undisturbed  (/). 

On  this  principle  it  was  established,  at  a  time  when  simple^contract 


(a)    Brockt    t.  Earl  of    WanmiA,   Lord  Hodgn,  2  Yes.  53;    Trxmmtr  t.  Bagmt^  9  Tes. 

Chancellor,  18th  Jan.  1849,  MS.,  and  1  HaU  209  (4  Russ.  339) ;  AUindi  t.  Cocpcr,  S  Yes. 

&Twells,  142,  148.  388;  and  see  £x  parte  SUphenMsm^  xii  Jar.  S. 

(6  )  Y.  fMpro,  pp.  233,  315,  318,327,  note,  It  does  not  appear  to  me  that  the  maxiin, 

334,410.    Tbe  doctrine  as  regards  legatees  Ntnm  tx  aJUiritu  dtlrvntmU  fitri  d^tH   baifk 

is  treated  of  in  Williams  on  Executors,  p.  tior^  on  which  tbe  author  of  the  TieatisB  oo 

1344,  et  $eq^  3d  edit.  Equit/,  and   afVer    him    Mr.  Justice     Storf, 

(c)  I  am  here  following  Mr.  CoxV  note  to  found  this  doctrine,  is  at  all  applicable. 
CHfton  ▼.  Burt,  1  P.  W.  679:  in  Jkbrick  v.  (c)  Lord  Haicoort,  Hanby  t.  JPtdher,  frarn 
Cooper.  8  Yes.  382,  the  aocarac^of  Mr.  Cox's  De  Grey's  MS.,  cited  2  Coll.  p.  514;  and  see 
statement  of  the  principles  of  the  oourt  is  re-  2  Coll.  497,  p.  507 :  see  also  Ram  on  Assets^ 
cognized,  and  Robimon  v.  Tongt,  stated  in  eh.  xx^iii.  p.  410,  where  this  subject  is  traaiied 
Cox's  note,  1  P.  W.  p.  680,  was  overruled,  as  at  large,  and  alt  the  important  eases  down  w 
being  inconsistent  with  the  principles  so  laid  the  date  of  the  publication  are  collected, 
down.  (/)  Per  Yioe-Chancellor  Wigram,  Mumm 

(d)  Lanoy  v.  Duke  of  Atholy  2  Atk.  446;  y.  Chli,  4  Hare,  94;  Savage  y.Lamt,^  Bmx% 
Lacam  v.  Mertim^  1   Yes.  p.  312  j  Mogg  v.  p.  39. 
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• 
creditors  could  only  resort  to  the  personal  assets  ibr  payment  of  their 

debts,  that  if  a  specialty  creditor,  whose  debt  might  be  recovered  from 
the  real  assets — that  is,  a  creditor  whose  debt  was  secured  by  a  security 
in  which  the  heirs  were  bound — received  satisfaction  out  of  *the  r«onoi 
personal  assets,  the  simple-contract  creditors  should  stand  in  the  '-  ^ 
place  of  the  specialty  creditor  against  the  real  assets,  whether  they  were 
devised  or  left  to  descend  (a),  so  far  as  the  latter  should  have  exhausted 
the  personal  assets  in  payment  of  his  debt  {b).  Formerly,  the  court 
would  control  the  creditor's  right  of  election  to  resort  to  the  real  or  per- 
sonal fund;  but  the  practice  of  marshalling  being  in  general  sufficiently 
protective  of  the  equity  of  other  creditors,  has  rendered  such  controlling 
interference  in  most  cases  unnecessary  (c).  In  marshalling,  ft  must  be 
observed  that  simple-contract  creditors,  and  the  same  principle  will  appTy 
to  all  others  who  seek  to  have  the  benefit  of  this  process,  are  not  entitled 
to  have  a  larger  fund  raised  out  of  the  real  estate  than  the  personal  estate 
originally  amounted  to  (d).  The  covenantees  in  a  voluntary  bond,  though 
they  are  not  entitled  to  compete  with  creditors  for  valuable  consideration 
even  by  simple  contract,  are  entitled  to  stand  in  the  place  of  mortgagees 
who  have  been  satisfied  out  of  the  funds  applicable  for  payment  of 
debts  (e). 

Lord  Eldon  observed  that,  in  order  that  the  doctrine  of  marshalling 
may  hold  between  two  creditors,  both  must  be  creditors  of  the  same 
person,  and  have  demands  against  funds,  the  property  of  the  same  per' 
son,  '*But  it  was  never  said,"  observed  his  lordship,  ^^that,  if  I  have 
a  demand  a^inst  A.  and  B.,  a  creditor  of  B.  shall  compel  me  to  go 
against  A.  without  more;  as  if  B.  himself  could  insist  that  A.  ought  to 
pay  in  the  first  instance,  as  in  the  ordinary  case  of  Drawer  and  Ac- 
ceptor, or  Principal  and  Surety,  to  the  intent  that  all  the  obligations 
arising  out  of  these  complicated  transactions  may  be  satisfied:  but  if  I 
have  a  demand  against  both,  the  creditors  of  B.  have  no  right  to  compel 
me  to  seek  payment  from  A.,  if  not  founded  on  some  Equity,  giving  B. 
the  right  for  his  ovm  sake  to  compel  me  to  seek  payment  from  A.^\f). 

In  a  case  before  Sir  J.  Leach,  a  mortgagee  having  realized  his  security, 
sought  to  prove  in  the  Master's  office,  under  a  Decree  for  the  adminis- 
tration of  the  mortgagor's  Estate,  for  the  full  amount  of  his  *debt:  r^tonq^ 
it  was  insisted  that  the  mortgage  was  quite  independent  of  his  '-  -' 
claim  as  a  creditor  against  the  general  aissets,  that  he  might,  therefore, 
according  to  the  general  rule,  pursue  all  his  remedies  concurrently;  but 
Sir  J.  Leach,  adverting  to  the  rule  above  referred  to,  that  he  who  has 
two  funds  must^r^^  resort  to  that  which  he  only  can  touch,  carried  it  to 

(a)  Sagitary  v.  Hyde,  1  Vern.  455;  Selhy  passage  would  probably  have  been  put  in 

V.  Seiby,  4  Rues.  341.  rather  different  language  by  Mr.  Swanstonor 

(6)  Idnon.  2  Ch.  Ca.  4;  SagUary  v.  Hydty  1  Mr.  Walker.     Devaynes  had  been  a  partner 

Vern.  455  ;  Nkaioe  ▼.  Alderton^  I  Eq.  Ab.  144,  in  a  firm,  of  which  there  were  four  surviving 

pi.  21;   Wiltfm  v.  Fielding,  2   Vern.  763;  partners:  "Unless,"  said  Lord   Eldon,  "the 

GaUon  v.  Hancock,  2  Atk.  436.  creditors  of  the  four  could  establish    that  it 

(c)  2  Fonbl.  p.  299;  see  Mr.  Fonblanque's  was  just  and  equitable  that  Devaynes^  estate 

observations  as  to  where   such   interference  should  pay  in  the  first  instance,  they  have  no 

may  still  be  necessary  or  proper;  ibid.  equity  to  compel  a  man  to  go  against  that 

{d)  Cradock  v.  Pt]p«r,  1 5  Sim.  302.  estate  who  has  resort  to  both   funds  :'^  this 

(«}  Lomat  V.  Wright^  2  My.  k  K.  775.  subject  will  be  further  considered  in  VoL  iii. 

(/)  ExparU  Kendall,  17  Yes.  p.  520 ;  this  title  Parimnkip, 
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this  extent,  that  he  would  not  pennit  the  mortgagee  to  prove  fi>r  more 
than  the  deficiency  of  the  proceeds  of  the  mortgage  to  sati^  his  debt  (a); 
but  this  decision  has  not  been  approved  (&).  On  the  same  princijde,  a 
wife  is  protected  from  her  paraphernalia  being  taken  by  creditors,  if  die 
assets,  real  and  personal,  are  sufficient  for  payment  of  debts  without 
resorting  to  die  paraphernalia  (c).  Where  specialty  creditors  have  ex- 
hausted the  personal  Estate,  they  will  not  be  let  in  to  any  participation 
in  the  Equitable  assets  until  the  simple-contract  creditors  have  first  had 
so  much  paid  to  them  as  will  put  them  on  an  equality  with  the  specialty 
creditors  in  proportion  to  the  amount  of  their  respective  debts  (<i). 

Legatees,  as  has  been  already  adverted  to,  claiming  only  firom  bounty, 
stand  in  a  somewhat  different  situation  from  creditors.  Where  lands  are 
specifically  devised,  the  legatees  shall  not  stand  in  the  place  of  the  cre- 
ditors against  devisees  (e) :  where  nothing  appears  but  certain  devises 
and  bequests,  it  must  equally  be  the  intention  of  the  testator  that  the 
devisees  should  have  the  estates  devised  to  them,  as  that  the  legatee 
should  have  their  legacies ;  and  if  there  should  be  no  fund  to  pay  the 
legacies,  which  the  testator  must  be  taken  to  have  known,  they  are  pay* 
able  out  of  the  personal  estate  only;  it  requires  some  expression  to  diat 
effect  in  the  will  to  enable  the  leeatees  to  diminish  the  interests  given  to 
the  devisees,  to  the  extent  of  making  them  even  participate  in  payment 
r*8^01  ^^  debts ;  the  personal  estate  being  the  natural  fund  for  the 

I*  J  payment  of  debts,  and  the  residue  after  payment  of  the  debts,  » 
the  testator  must  also  be  taken  to  have  known,  being  the  only  fund  ap- 
plicable to  the  payment  of  simple  legacies.  But^  onT  course,  if  the  tes- 
tator expresses  his  intention  to  prefer  Uie  pecuniary  legatee  to  the  specific 
devisee,  or  even  to  a  specific  legatee,  or  if  that  intention  must  be  neces- 
sarily implied  from  the  context,  the  court  must  give  effect  to  it  (/*).    Where 

(ti)  Gntmrood  ▼.  Taylor^  1  R.  &  M.  187.  the  late  Wills  Act,  do  one  oould  devise  wMif 

Sir  J.  Leacb  said,  **Tbe  question  did  not  de-  estate  of  which  he  was  not  seised,  so  that  a 

pend  on  the  rule  in  bankruptcy,  that  a  mort-  residuary  devise  was  specific,  and  •ff'n**** 

gagee  who  seeks  lo  prove  must  first  have  the  only  the  estates  of  which  the  testator  was 

estate  sold,  and  prove  for  the  deficiency."  seised  at  the  date  of  his  will  |  now  a  residiisiy 

(6)  Lord  Coitenham,  in  Maton  v.  Boggy  2  devise  carries  all  the  real  estate  which  the 

My.  it  Cr.  448,  observed,  in  regard  to  Grtenr  testator  may  have  subsequently  acqnited ;  hot 

ysood  V.  Taylor,  **  With  respect  to  the  prioci*  this  would  not  seem  to  make  any  diSerenoe 

pie  of  that  case,  it  is  to  be  observed,  that  a  as  regards  the  priociple  advened  lo  in  the 

mortgagee  has  a  double  security ;  he  has  a  text :  see,  however,  and  oonsidex,  7Vih  t. 

right  to  proceed  against  both,  and  to  make  the  Boek,  2  Coll.  495. 

best  he  can  of  both  :  why  he  should  be  de-  (/)  Sugd.  Law  of  Prop.  422,  refeiriog  to 

prived  of  this  right  because  the  debtor  dies,  3  Bli.  N.  S.  108 ;  and  see  Crmd  t.  t>«trf,  1 

and  dies  insolvent,  it  is  not  easy  to  see :"  see.  Dm.  it  W.  424.     Sir  E.  Sugden,  in  p.  424,  and 

as  to  this  {x>int,  Williams  on  Executors,  1459,  the  following  pages  of  his  late  valuabie  work 

where  the  other  authorities  are  collected.  above  referred  to,  enters  into  a  full  con3ideia> 

(c)   Tipping  v.  Tipping^  1  P.  W.  729-30  j  tion  of  the  important  case  ot  Spong  v.  i%ioiift 

TyfU  V.  TyrU,  2  P.  W.  542 ;  2  Coll.  507.  3  Bli.  N.  S.  84  {sup.  p.  327) :  aod  in  page  426^ 

(rf)  Soamet  v.  Robintoti,  1  My.  it  K.  500;  Sir  EM  ward  with  a  view  to  its  being  deariy 

BtuZry  ▼.  Ploughman,  Mosely,  95 ;  cited  tttp.  understood  what  was  tlie  effect  of  that  deoi- 

314,  315,  318.  8ion,examine8  and  comments  upon  Lord  Goi- 

(e)  ClifUm  v.  Burt,  I  P.  W.  678 ;   Srott  ▼.  tenham's  view  of  that  case  in  Minkamt  t. 

Soott,  Ambl.  383;  S.  C,  1  Eden.  458;  Handy  Scaifi  (nipro,  328).      Sir  Edward  also  slates 

▼.  Fither,  Dick.  105;  S.  C.  Ambl.  128 ;  For-  the  case  of  Creed  y.  Creeiy  1  Dr.  &  W.  416; 

rotter  v.  Lord  Leigky  Ambl.  172-174 ;  Keeling  1 1  Cl.  &  Fin.  491,  which  is  also  an  imiHxiaiit 

T.  BrowHy  5  Ves.  359 ;  Lord  Eldon,  Jlldrieh  r>  case  as  to  the  question  of  priority,  as  between 

Coopor,  8  Ves.  p.  397 ;  ouproj  p.  327.     Until  persons  having  legacies  or  annuities  directly 
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*  the  testator  has  left  any  part  of  his  real  estate  to  descend  to  bis  heir, 
.  there  the  legatees  have  the  same  equity  as  simple-contract  creditors,  as 
:  against  the  real  estate  descended :  the  bounty  of  the  testator  towards  the 
F  legatees  is  thus  effectuated,  without  interfering  with  any  other  object  ci 
^  his  bounty  (a). 

Now  that,  by  the  statute  3  &  4  Will.  IV.  c.  104,  simple*contract 
I  creditors  may  proceed  to  recover  payment  of  their  debts  against  the  real 
f  estate  they  have  a  double  fund:  the  same  principle  will  therefore  apply 
!  in  favor  of  the  legatees,  as  against  descended  estates,  in  case  simple- 
:  contract  creditors  should  exhaust  the  personal  estate,  as  was  formerly 
applied  to  the  case  of  specialty  creditors  (i).     In  the  late  case  of  Tombs 
[  V.  Hoch  (1846),  before  referred  to,  it  was  insisted  by  the  devisees  that 
the  Statute  of  Fraudulent  Devises,  3  &  4  Will,  and  M.  and  the  Statute 
of  1833,  namely,  3  &  4  Will.  IV.  c.  104,  were  intended  for  the  benefit 
[  of  creditors  merely,  and  that  they  were  not  intended  to  advance  the 
rights  or  improve  the  condition  of  legatees.    This  *called  forth  the  rvooi  i 
following  remarks  from  the  Vice-Chancellor  Knight  Bruce  :•—       *-        ^ 
''The  equity  of  marshalling  arises  from  a  creditor's  patoer  to  resort, 
not  from  the  mode  in  which  he  acquired  the  power  of  resorting"  (viz.» 
whether  under  the  Act  of  Fraudulent  Devises,  or  for  making  Real 
Estates  liable  for  Debts,  or  otherwise), ''  to  each  or  either  of  two  funds 
belonging  to  the  debtor  whose  rights,  subject  to  the  debt,  have  become 
divided;  and  though,"  said  the  Vice-Chancellor,  ''I  do  not  forget  the 
passages  to  be  found  in  the  reports  of  Galton  v.  Hancock  (c)  and  For^ 
tester  v.  Lord  Leigh  (c2),  it  seems  to  me  impossible,  consistently  with  the 
principle  of  decisions  of  the  hi^est  authority,  or  consistently  with  any 
legal  principle,  to  take  the  view  of  the  efiect  and  consequences  of  a 
liability  to  creditors,  creditors  created  merely  by  statute,  that  the  de- 
visees take  in  this  case :  certainly,  the  liability  in  general  of  personal 
estate  in  the  first  instance  to  the  debts  of  a  deceased  debtor,  the  intent 
of  the  Statute  of  Fraudulent  Devises,  and  the  intent  of  the  Statute  of 
1833,  do  not,  in  my  judgment,  establish  their  proposition."    ''The 
argument,"  added  his  honor,  "  seems  in  substance  not  to  stop  short  of 
asserting  that,  inasmuch  as  it  is  by  statute  that  copyholds  are  assets  for 

charged  on  the  real  estate,  such  legacies  and  marsballing;  that  if  those  creditors,  having  a 

annuities  being  considered  as  specific  not  in  right  to  go  to  the  real  estate  descended,  vill 

terms  but  from  the  nature  of  the  property  on  go  to  the  personal  estate,  the  choice  of  ^e 

which  they  are  charged,  and  legacies  given  creditor  shall  not  determine  whether  the  I^ 

generally  and  diarged  on  the  lands  in  the  gatees  shall  be  paid  or  not.    That  in  some 

event  of  the  personal  estate  not  being  suf-  measure,"  added  his  lordship, "  is  upon  the 

ficient  not  so  as  to  be  considered  to  be  spe-  doctrine  of  assets ;  but  with  relation  to  the 

dfic;   Wiilox  v.  Rkode$^  2  Russ.  p.  452,  being  fact  of  a  double  fund,  both  are  in  law  liable 

cited  to  this  point:  annuities  and  legacies  to  the  creditors,  and  therefore  by  making  th« 

Bland  upon  the  same  footing  in  this  respect ;  option  to  go  against  the  one,  Uiey  shall  not 

Crted  V.  Cretd,  1  Dru.  &  W.  424.  disappoint  another  person,  who  the  testator 

(a)  Cuipqf/m-  y.  jUtOfij  2  Ch,  Ca.  p.  in ]  intended  should    be    satisfied;"   Aldnth   y. 

JBoiMvraaii  v.  /Zens,  Prec.  Ch.  578 ;  Tipping  v.  Cooper^  8  Yes.  396.    I  have  not  here,  or  in 

Tipping^  1  P.  W.  p.  730;  Lucy  v.  Gardener^  p.  828,  followed  Mr.  Vesey's  puncmation; 

Bualx  137;  Dukmi  v.  Ltigh^  Forrest,  p.  54.  indeed  it  is  seldom  to  be  implicitly  followed. 

"  In  the  case  of  legatees  against  assets  dt»  (6)  See  Williams  oa  Executors,  4th  edit. 

Ktndtd^"  said  Lord  Eldon,  '^a  legatee  has  not  p.  1460. 

so  string  a  claim  to  this  species  of  equity  as  a  (c)  2  Atk.  424. 

creditor.    But  the  mere  bounty  of  the  testator  ((Q  Ambl.  171. 
enables  the  legatee  to  call  for  this  species  of 
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creditors,  and  freeholds  for  simple-contract  creditors,  therefore  tfacR 
cannot  be  marshalling  for  legatees  against  descended  copyholds,  or  in 
respect  of  stmple-contract  debts,  against  descended  freeholds :  it  v3 
surprise  me  exceedingly  to  hear  of  such  a  doctrine  hanng  met,  or  meet- 
ing, with  support  or  acceptance''  (a).  And  if,  though  specifically  de- 
▼ised,  the  land  is  made  subject  to  all  debts,  that  distinguishes  the  case, 
for  there  is  a  double  fund ;  and  as  by  that  denotation  of  intentioD  the 
creditor  has  a  double  fund,  the  land  devised  and  the  personal  estate,  he 
shall  not  disappoint  the  legatee  (b). 

Legatees,  as  indeed  may  be  collected  from  what  has  been  already 
stated,  are  not  entitled  to  stand  in  the  place  of  bond  creditors,  and  ts 
have  satisfaction  out  of  the  real  estate  devised  (c);  the  creditors  have  ns 
specific  lien  on  the  lands  devised,  and  it  cannot  be  supposed  that  the 
testator  intended  to  diminish  the  estate  devised  by  a  deduction  on 
account  of  general  debts ;  the  same  principle  will  still  apply  as  regards 
simple-contract  creditors,  for  they  have  only  the  same  remedies  as  were 
given  to  specialty  creditors  before  the  act. 

But  where  the  creditor  has  a  specific  lien  on  the  land,  as  a  mortgage 
r*R^21  *^^^^^^  ^7  ^^^  testator,  and  it  is  presumed  that  the  same  pria- 
^  -'  ciple  will  apply  to  a  judgment  registered  prior  to  the  death  cSftfae 
testator,  the  assets  will  be  marshalled  as  well  against  real  estate  devised 
as  against  the  descended  estates :  so  that,  in  case  of  a  deficiency  of  the 
personal  estate,  the  legatee  will  be  entitled  to  stand  in  the  place  of  the 
mortgagee  against  the  estate  mortgaged,  or  the  judgment  creditor  against 
all  the  estates  devised  on  which  he  has  a  lien  by  his  judgment  (at  ktft 
if  judgments  are  to  be  put  on  the  same  footing  as  mortgages),  to  sDch 
extent  as  they  may  have  been  paid  out  of  the  personal  estate  (d).  hi 
the  late  case  of  Johnson  v.  C/dldj  the  Vice-Chancellor  Wigram  held,  ia 
a  case  involving  special  circumstances,  on  the  general  principle,  that  t 
legatee  of  a  leasehold  estate  must  take  cum  onerey  there  being  a  defi- 
ciency of  the  personal  estate  to  pay  the  debts  and  general  legacies  (e). 

Lord  Hardwicke  (/)  laid  down  that,  '^If  one  having  land  and  personal 
estate  makes  his  will,  being  indebted  by  specialty,  and  he  gives  specific 
legacies,  and  then  gives  the  rest  and  residue  of  his  real  and  personal 
estate ;  if  the  creditors  exhaust  the  personalty,  the  legatees  shall  stand 


(a)  Tombi  ▼.  RoeK  S  Coll.  499.  personal  estate  shoald  be  insafficient  to 

(b)  And  aee^Urieh  v.  Cooptr^  8  Yes.  397,  his  debts  and  legacies:  the  distinction  taken 
Lord  Eirlon;  Hanby  v.  Robert$^  Ambl.  129,  by  Lord  Talbot  between  specialtj  debts  aod 
Lord  Hardwicke;  and  FotUr  v.  Cook^  3  Bro.  mortgages  (Forrest,  pp.  54-5),  woald  seem 
p.  347.  to  bring  judgment  debts,  registered,  within  t^ 

(c)  Diet  Jbrm  y.  Mtyritk^  1  P.  W.  203 ;  rule,  for  neither  heir  nor  devisee  can  selL  sd 
Torruter  v.  Lord  Leigh,  Ambl.  pp.  172-174  ;  as  to  make  a  good  title  against  the  jadgmoit 
Seott  y.  Scott^  Ambl.  383.  creditor:  however,  it  is  to  be  observed  ite 

(d)  Lutkini  Y.  LeigK,  Forrest  p.  54,  fol-  the  doctrine  of  Lord  Talbot  and  Lord  Hard* 
lowed  by  Lord  Hardwicke,  Forretter  v.  Lord  wicke,  in  the  above-dted  cases,  though  fol- 
Leigh^  Ambl.  p.  172 ;  diet  note  to  DamM  v.  lowed  in  the  instance  of  mortgages,  has  not 
Gardintr,2  P.  W.  p.  190;  Seiby  y.  8r/6y,  4  been  universally  approved;  2  My.  &  E. 
Russ.  341;   Wytht  v.  Henniktr,2  My.  &  K.  644-5,  si^). 

644-5,  folk>wing  Farrtiter  v.  Lord  Leigh,  vH  (e)  Johuon  v.  Chiid,  4  Hare,  87, 95, iiyra,- 

rnqtra;  and  see  Tomb$  v.  Boch^  2  Coll.  497.  this  case  is  also  referred  to  infra. 

The  Vice-Chancellor  Wigram,  in  Johnton  v.  (/)  Diet  Lord  Hardwicke.  H<9mhf  v.  ii»> 

ChUd,  4  Hare,  94,  puU  it  on  the  ground  that  bertt,  Ambl.  p.  127;  S,  C.  1    Dick.  104,  mm. 

the   testator  is   presumed  to  have  intended  Hamly  v.  Fiihtr. 

that  the  devisee  shoald  take  atm  encrv,  if  the 
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in  their  place  and  come  upon  the  residuary  devisee,  because  he  has  only 
the  rest  and  the  residue :"  this  only  means,  said  Lord  Cottenham,  in 
Mirehouse  v.  Scaife  (a),  adverted  to  below,  that,  as  between  a  specific 
legatee  of  personalty  and  a  residuary  devisee  of  land,  the  land  shall  be 
Srst  applied  in  payment  of  specialty  debts,  which  Lord  Cowper  had 
before  said  in  Long  v.  Short  {b).  In  Mirehouse  ▼.  Scaife^  where  Lord 
Dottenham  examined  the  leading  cases  on  this  subject,  including  Hanby 
7.  Roberts^  and  SpoTig  v.  Spong  (c),  in  the  House  of  Lords,  it  was  held 
.hat  there  was  no  equity  on  the  part  of  general  pecuniary  legacies  to 
save  the  assets  marshalled,  so  as  to  throw  the  debts  upon  the  real  estates 
'aken  under  a  residuary  devise  of  real  and  personal  estate  (d). 

*Where  legacies  given  by  the  will  are  charged  on  the  real  r«oqo'i 
estate,  but  not  the  legacies  given  by  codicil,  the  legatees  under  '-  -■ 
he  will,  on  the  general  principle  above  stated,  upon  a  deficiency  of  the 
>ersonaI  assets  to  pay  the  whole,  will  be  compelled  to  resort  to  the  real 
issets,  or  the  assets  will  be  marshalled  so  as  to  produce  the  same 
jffect  (e). 

The  exception  to  the  rule  of  marshalling,  as  regards  Charity  Legacies, 
las  before  been  adverted  to  (f)* 

In  order  to  entitle  a  creditor  to  the  benefit  of  marshalling,  the  bill  must 
>e  filed  on  behalf  of  all  the  creditors  (g). 

There  is  a  considerable  conflict  of  authority  as  to  the  right  of  a  legatee 
o  have  the  assets  marshalled  in  the  case  of  a  purchaser  exhausting  the 
>ersoDal  estate,  and  not  resorting  to  his  lien.  It  has  been  insisted  that 
he  lien  exists  for  the  benefit  of  the  vendor  alone  (h) ;  however,  in  the  late 
jase  of  Sprotde  v.  Prior,  the  Vice-Chancellor  of  Englanddecided  that  the 
egatees,  being  objects  of  bounty,  were  entitled,  as  against  the  heir,  who 
ook  the  estate  purchased  by  descent,  to  have  the  assets  marshalled,  so 
IS  to  give  them  the  benefit  of  the  vendor's  lien  (i) ;  but  where  the  estate 
s  devised,  the  principle  of  marshalling  does  not  apply  as  regards  lega- 

(a)  Mtrehtmu  v.  Scaifi^  2  My.  &  Cr.  p.  700.  be  paid  within  six  months  after  his  death, 

(6)  1  P.  W.  403 ;  V.  infra  as  to  this  case.  which  was  held  to  amount  to  a  charge,  ▼. 

(c)  1  Yon.  &  J.  300 ;  3  Bli.  N.  S.  p.  84  ;  iupra,  p.  322.  See  Sir  E.  Sugden's  observa- 
x>rd  Cotteoham,  2  My.  &  Cr.  705,  observed  tions  on  this  case,  and  on  Spong  v.  Spong, 
iiat  Spong  V.  Sponge  and  Hanley  v.  BobtrU,  Law  of  Prop.  422^6-7  {nip.  p.  830,  n.  (a); 
rere  not  cases  of  marshalling,  but  of  priority  and  Lord  Cottenham's  observations  on  the  die- 
f  liability  to  the  charge.  turn  of  Lord  Manners  (jmp.  p.  327,  note),  2 

(d)  Mvrehtmu  v.  Seaift,  on  appeal,  2  My.  My.  &  Cr.  705. 

:  Cr.  p.  695:  the  question  as  to  marshalling         (e)  Hydi  v.  Hyde^  3  Ch.  Rep.  83;  Matttn 

imed  on  whether  a  residuary  devise  of  land  v.  Matters,   1  P.  W.  422 ;  BHgh  v.  Earl  of 

itist  be  considered  as  specific,  or  as  so  much  DamUy,  2  P.  W.  620 ;  Norman  v.  MomU,  4 

8  shall  remain  after  payment  of  the  debts  to  Ves.  760 ;  Bonner  v.  Bonnary  13  Ves.  379. 
irhich  it  was  liable,80  as  to  enable  legatees  to        (/)  ^-  '^P''^^  P*  233 ;  and  see  Williams  on 

38ort  to  the  real  estate  to  the  extent  of  such  Executors,  ii.  p.  1340,  3d  edit, 
ebts;  or,  in  other  words,  whether  the  same        {g)  ConoUy  v.  M'Jkrmot,  3  Jones  &  Latpp. 

Sims  are  to  be  held  to  constitute  a  residuary  263--4. 

evise  of  land,  which  amount  to  a  residuary        (A)  See  Sugd.  V.  and  P.  874-8. 
ift  of  personalty,  and  with  the  same  oonse-        (i)  Sproule  v.  Prior,  8  Sim.  189  (and  see,  1 

uences ;  v.  ibid.  705,  706 :  Lord  Cottenham  To.  Ik  Coll.  C.  C.  712) ;  Sir  E   Sugden  objects 

eld  they  are  not:  there  must  be  something  to  this  decision,  saying,  after  going  through 

iving  to  the  legatees  a  title  to  claim  payment  the  cases,  "  Thus  we  may  observe  how,  step 

at  of  the  real  estate  in  their  own  right,  and  by  step,  error  becomes  confirmed,"  V.  and  P. 

sen  marshalling, is  excluded;  v.  ibid,  p.  707.  ubi  SMp.;  but  the  error  appears  to  be  on  the 

a  the  case  before  Lord  Cottenham,  the  testa-  side  of  justice  and  good  sense ;  see  Selby  v. 

»  had  directed  all  his  debts  and  legacies  to  Sdby^  4  Russ.  340,  341. 
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tetMf  for  all  are  equally  objects  erf' bounty;  though  it  did  apply  in  the  oat 
of  a  devise^  as  regards  simple-contract  creditors  (a). 

We  are  now  to  proceed  to  the  doctrine  as  to  the  Marshalling  of  Secs- 
rities.  On  the  principle  above  adverted  to — namely,  that  if  a  paitj 
r*8341  *^^  ^^^  funds  by  which  his  debt  is  secured,  a  person  having  an 
I-  -■  interest  in  one  fund  only  has  a  right,  in  equity,  to  compel  the 
former  to  resort  to  the  other  fund,  if  that  ^ould  be  necessary  in  <»der 
that  both  may  be  satisfied :  if  A.  has  two  mortgages  for  his  debt,  and 
B.  has  one,  B.  has  a  right  to  throw  A.  upon  the  security  which  B.  cannot 
touch,  provided  that,  in  so  doing,  the  rights  of  the  person  having  the  two 
funds  cannot  be  prejudiced  (i). 

A  person  having  two  funds,  said  Lord  Eldon,  will  not  be  permitted  by 
his  election  to  disappoint  the  party  who  has  one  fund  only,  or  to  deter- 
mine, by  his  act,  whether  such  person  shall  be  paid  or  not  (c) ;  and 
equity  ia  such  case,  to  satisfy  both,  will  throw  him  who  has  two  funds 
upon  that  which  can  be  affected  by  him  anly^  to  the  intent  that  the  only 
fund  to  which  the  other  has  access  may  remain  clear  to  him  (</). 

On  this  principle,  "  a  mortgagee,  whose  interest  in  the  estate  was  af- 
fected by  an  extent  of  the  Crown,  has  found  his  way,  even  in  a  question 
with  general  creditors,  to  this  relief;  that  he  was  held  entitled  to  stand 
in  the  place  of  the  Crown,  as  to  those  securities  which  he  could  not 
%StcXperdirectum^  because  the  Crown  affected  those  in  pledge  to  him"(e). 
It  is  to  be  observed  that  this  rule  does  not  subject  any  fund  to  a  claim  to 
which  it  was  not  before  subject,  but  only  provides  that  the  election  of  one 
claimant  shall  not  prejudice  the  claims  of  the  others  {f). 

But,  according  to  Lord  C.  Sugden,  this  doctrine  cannot  generally  be 
enforced  against  an  encumbrancer  who  is  a  mortgagee  of  two  different 
estates;  that  is,  as  I  understand,  where  no  one  offers  to  pay  him  o% 

(a)  Sugd.  v.  and  P.  878;  Selby  v.  &/6y,  4  tate ;  it  may  be  so  constructed  thai  he  coald 

Ru98.  p.  336.     Nour,  by  the  efiect  of  the  sta-  not  affect  that  estate  afVer  the  death  of  the 

tute  3  &  4  Will.  IV.  c.  104,  the  estate  would  mortgagor  ;  but  it  is  the  ordinary  case  to  sir, 

be  liable  for  simple-contract  debts,  as  before  a  per«on,  having  two  funds,  shall    not,  bf 

stated.  his  election,  disappoint  the  party  ha  ring  obs 

(6)  V.  sMpra;  Lanoy  v.  Duke  and  Dw^eu  fund.*' 

ofAtkol^  2  Atk.  446  ;  the  other  leading  cases  (d)  Lord  Eldon,  JIdrich  y.  Cooptr,  8  Tesw 

to  be  referred  to  are,  jitt-Gen.  v.  TyndaU^  388,396;  and  9se  Lanoy  ^.  Duke  ^  JM^t 

Ambl.  614;  Trimmer  v.  Bayne^  9  Yes.  209,  Atk.  446;   and  see  Porey  y.  Manh,  2  Tecs. 

Jhftndl  V.  Wade,  Llo.  &  G.  temp.  Sugd.  259 ;  182 ;  MUU  v.  Eden,  10  Mod.  489 ;  particniari? 

a  special  case;  Gwytme  v.  Edwards,  2  Rn^s.  the  latter  (2  Fonbl.  299).     Lord  Eldoo  abo 

289,  note;   Seiby  v.  Selby,  4  Russ.  p.  341;  refers  to  LiUkma  v.  Lagh,  Forrest,  p.  53.1 

Greemoood  v.  Taylor,  1  Russ.  &  M.  p.  1S5;  case  of  legatees,  and  to  the  case  of  Parapbe^ 

stated  nqtra,'  ^Idridi  y.  Cooper,  8  Yes.  388,  nalia;  but,  he  adds, as  regards  the  latter  case, 

305,  so  often  referred  to,  which  contains  an  "Though  this  court  tfltlfnof  resfroia  the  partf, 

ample  ex|)osition  of  the  subject,  by  Lord  El-  yet  he  shall  not  so  operate  his  payment  as  » 

don,  in   all  its  bearings;  though  sometimes  disappoint  another  claim,  whether  arising  t^ 

oonyeyed  in  language  not  eminent  for  pro-  the  law  or  by  the  act  of  the  testator;'^  bat, 

priety  or  perspicuity;  and  Sagitary  y.  Hyde,  1  unless  the  sale  be  restrained  in  this  case^  liie 

Yern.  455;  see,  also,  for  other  distinctions  on  widow  must  be  disappointed  to  this  exteot, 

the  same  principle,  Povye's  case,  2   Freem.  that  she  cannot  get  the  yery  jewels  or  oma- 

51 ;  Peters  y.  Erving,  3  Bro.  C.  C.  54;  Wright  ments  that  haye  been  sold;  see  Tapping  r. 

V.  Nntt,ib.  326,  and  I  H.  Bl.  136.  Tipping,  1  P.  W.  731. 

(c)  **  Suppose   another   case,"  says   Lord  (c)  Lord  Eldon,  JUdriek  v.  Cooper^  8  Tea 

Eldon,  ubi  nqi>. :  **  two  estates  mortgaged  to  388,  395. 

A.,  and  one  of  them  mortgaged  to  B.,  he  has  (/)  2  Atk.  438 ;  1  Yes.  312. 
no  claim,  under  the  deed,  upon  the  other  es« 
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*9Lnd  he,  therefore,  baa  to  foreclose:  whatever  may  be  the  equity  of 
the  creditor,  with  only  one  security,  the  mortgage  of  both  estates 
has  a  right  to  compel  the  debtor  to  redeem,  or  he  may  foreclose  (a). 
Where  a  second  mortgagee,  having  the  security  of  two  estates,  filed  a 
bill  to  redeem  against  the  prior  mortgagee  of  one  estate  only,  who  also 
claimed  to  be  entitled  to  an  equitable  lease  of  the  estate  comprised  in 
the  prior  mortgage,  under  an  agreement  entered  into  by  the  mortgagor 
subsequently  to  the  second  mortgage ;  it  was  held,  by  Lord  Chancellor 
Sugden,  that  the  plaintiff  could  not  be  compelled,  in  that  suit,  to  resort  to 
the  estate  not  in  mortgage  to  the  prior  mortgagee,  in  order  to  give  ope« 
ration  to  the  equitable  lease  claimed  by  the  prior  mortgagee ;  if  he  had 
any  right  under  the  agreement,  independently  of  his  mortgage,  it  would 
be  to  redeem  (ft). 

A  judgment  was  entered  up  against  the  owner  of  estates  A.  and  B., 
which  were  therefore,  as  regards  those  persons  to  whom  the  respective 
estates  might  pass,  primd  facie  liable  in  proportion  to  their  respective 
Talues:  afterwards,  the  owner  against  whom  the  judgment  was  obtained 
settled  estate  A.  for  valuable  consideration,  covenanting  that  it  was  free 
from  incumbrances  j  and  then  a  second  judgment  was  obtained  against 
him  for  valuable  consideration ;  he  then  died.     A  question  as  to  marshal- 
ling arose  between  the  subsequent  judgment  creditor  and  tiie  persons 
entitled  to  the  settled  estate.    It  was  contended  by  the  person  who 
had  obtained  the  second  judgment,  that  he  was  entitled  to  throw  the 
prior  judgment  altogether  on  the  settled  estate,  or,  if  not,  that  he  had  at 
least  a  right  to  demand  contribution:   Lord  Chancellor  Sugden  held 
that  there  was  no  equity  on  the  part  of  the  subsequent  judgment  creditor 
to  throw  the  prior  incumbrance  upon  the  settled  estate ;  that  a  subse- 
quent transaction  could  not  increase  the  charge  on  the  settled  estate  (c). 
The  persons  claiming  under  the  settlement  contended  that  they  were 
entitled  to  throw  both  judgments  on  the  unsettled  estate.     The  Lord 
Chancellor  said  that,  even  if  there  had  been  no  covenant,  if  the  owner 
had  settled  the  estate  A.  without  noticing  the  judgment,  equity  would 
have  thrown  the  whole  on  the  unsettled  part  in  the  hands  of  the  original 
owner ;  but  here  there  was  an  express  covenant  which  the  court  would 
have  specifically  enforced  (d):  and  the  Lord  Chancellor  held,  not  only 
that  there  was  no  right  to  throw  any  part  of  the  second  judgment  on  the 
settled  estate,  but  that  that  estate  had  a  right  to  be  indemnified  against 
both  at  the  expense  *of  the  unsettled  estate ;  saying  that  no  sub-  r«oq/;i 
sequent  judgment  creditor  could  disturb  that  right  afVer  it  had  *-        ^ 
once  attached  («). 

One  Rackster,  being  seised  of  Foxall  Coppice,  and  a  piece  of  land 
(No.  32),  mortgaged  Foxall  in  1792  to  Barnes,  in  1795  to  Hartwright; 

(a)    Lord  C.  Sugden,   jSveraU  v.    Wade,  versal  of  that  decision,  p.  262 ;  as  to  which, 

Lloyd  k  G.  temp.  Sugd.  255.  v.  infra,  and  Hamilton  t.  Roffie,  2  Scho.  &  Lef, 

(6)  Gregg  ▼.  Jrrott,  Llo.  &  G.  250-1.  315;  and  Boazman  y.  Johnm,  3  Sim.  377: 

(c)  Jherall  ▼.  Wade,  Lloyd  k  G.  256.  see  as  to  the  principal  case,  Bamet  v.  Radeeter, 

id)  Ibid  260,  262  ;  and  see  mdtworih  ▼.  1  To.  k  Coll.  C.  C.  401,  p.  403.    There  is  a 

Gaugain,  mqtra^  p.  794.  nsefal  collection  of  the  cases  on  this  rabject 

(ej  Lord  Chancellor  Sagden,  ibid.  p.  264;  in  the  reporter's  note,  including  the  doctrine 

the  Lord  Chancellor  in  this  case  examined  the  as  to  contribution  by  Sureties,  Llo.  &  G.  pp. 

cases  of  Harily  v.  O* Flaherty,  1  Beat.  61,  de-  264-9,  as  to  which  t.  infira, 

cided  by  Sir  A.  Hart,  and  Lord  Plunket's  re- 
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in  1800,  he  mortgaged  Foxall  and  No.  32  to  Barnes,  to  secure  a  fuHKer 
advance,  together  with  what  was  originally  due  on  Foxall  alone,  and  id 
1804  he  mortgaged  both  to  Williams ;  all  the  subsequent  mcambranco 
were  taken  with  notice ;  the  proceeds  of  the  property  were  insufficient  to 
pay  all  the  incumbrances,  but  No.  32  was  sufficient  to  pay  the  whole  of 
Barnes's  demand  under  both  his  securities.  The  question  was,  wbetha 
Hartwririit,  who  had  no  charge  on  No.  32,  could,  as  against  Williams, 
compel  Barnes  to  resort  to  No.  32,  so  as  to  make  Hartwright  the  fint 
incumbrancer  on  Foxall.  Williams  insisted  that  the  burthen  of  the  firtt 
mortgage  ought  to  be  borne  rateably  by  Foxall  and  No.  32.  The  Vice- 
Chancellor  Knight  Bruce  was  of  opinion,  that  prior  to  1804  Rackster 
had  full  right,  as  against  every  one  but  Barnes,  to  deal  with  No.  32  as 
he  pleased,  and  that,  by  his  subsequent  mortgage  to  Williams,  the  latter 
took  No.  32,  subject  only  to  a  rateable  proportion  of  the  prior  charge 
upon  that  estate  and  Foxall,  so  that  Barnes  must  be  paid  out  of  the 
respective  proceeds  of  No.  32  and  Foxall  rateably ;  that  the  residue  of 
the  proceeds  of  Foxall  must  be  paid  to  Hartwright,  and  the  residue  of 
the  proceeds  of  No.  32  to  Williams  (a). 

Where  a  testator  devised  two  several  estates  for  the  payment  of  his 
debts,  and  also  gave  an  annuity  payable  out  of  one  of  them,  and  the 
trustees  sold  the  estate  out  of  which  the  annuity  was  payable,  the  couit 
decreed  that  the  other  estate  should  stand  charged  with  the  annaity  (A). 

If  a  mortgagor  sells  a  portion  of  his  equity  of  redemption  for  valuabk 
or  ffood  consideration,  the  entire  residue,  lif  undisposed  of  by  him,  is 
applicable  in  the  first  instance  to  the  discharge  of  the  mortgage,  and  ia 
r*8^71  ^^^  ^^  ^  bond  fide  purchaser;  and  it  is  contrary  to  *every  pria- 
■-  ^  ciple  of  justice,  said  Lord  Chancellor  Plunket,  that  a  person  pur- 
chasing from  that  mortgagor  should  be  in  a  better  situation  than  the 
mortgagor  himself  with  respect  to  any  of  his  rights  (c). 

The  right  which  a  subsequent  mortgagee  has  ia  general  of  compelling 
the  prior  mortgagee,  when  he  has  a  second  fund  to  resort  to,  and  the 
common  fund  is  a  deficient  one,  to  exhaust  the  second  fund  before  he 
touches  the  common  one,  equally  exists  where  the  mortgagor  has  become 
bankrupt  {d). 

We  have  now,  more  particularly,  to  consider  another  branch  of  this 
subject,  namely,  the  right  which  a  person  may  have  to  call  for  Contribu- 
tion:— 

*^  Contribution,  if  it  difi*ers  from  marshalling,  does  so  in  specie  rather 
than  ffenerically,  in  form  rather  than  in  nature.  Marshalling  and  Con- 
tribution are  each  of  them  between  several  persons  of  their  rights  re- 

(a)  Bamet  ▼.  Racktter,  1  To.  &  Coll.  C.  C.  cases  are  mentioned,  illustrative  of  the  do> 

408«>9 ;  and  see  Bugdtn  v.  Bignoid,  2  Yo.  &  trine  of  marshalling  securities." 
Coll.  C.  C.  377;   Bamu  ▼.  RacktUr  is  ad-         (c)    Per  Plunket,  C,  Hartly  ▼.  O^FIakert^ 

verted  to  in  the  latter  case,  page  393;  the  1  Ll.  &  6.  temp.  Plunket,  219,  reversing  tbe 

Vice-Cbaucellor  considered  that  the  case  of  decision  of  ^ir  A.  Hart,C.,  1  Beat.  61 ;  which 

TUley  v.  Ditvietj  from  Serg.  Hilfs  MS.  ibid,  decisions  are,  as  above  stated,   examined  bf 

page  38S,  supported  his  views  in  the  former  Sir  E.  Sugden  in  jSveraU  v.  TFacfe,  LL  &  G. 

case.     -  temp.  Sugden,  252,  iuprOy  note. 

(6)  Mad.  Pr.&  P.,  citing  1  Ch.  Rep.  p.  295 ;        (d)  Jnrt  Cornwall,  2  Coll.  &  L.  131.    I 

I  cannot  find  the  case.     Mr.  Maddock  adds :  shall  have  occasion  again  to  recur  to  the  sab- 

**  and  see  Fmn.  Max.  £q.  10,  where  other  ject  of  Marshalling  in  the  next  volume. 
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ipectively  inter  ee,  in  respect  of  a  charge  or  claim,  which,  affecting  all 
»f  them,  or  properties  belonging  to  all  of  them  respectively,  has  been  or 
may  be  enforced  in  a  manner  not  unjust  as  far  as  the  person  is  concerned 
by  whom  it  was  or  may  be  enforced,  but  not  just  as  between  the  persons 
)r  properties  liable — a  branch  of  Jurisprudence  known  to  the  civil  law, 
ind  which  could  not  but  belong,  in  some  form  more  or  less  extensive,  to 
m  enlightened  system  of  laws ;  in  ours  it  is  well  established  and  fami- 
liar''  («).  The  question  as  to  the  right  to  contribution  arises,  sometimes 
upon  the  instruments  themselves ;  sometimes  betwe^  persons  claiming 
t)y  gift  under  the  will  of  a  testator:  in  the  latter  case,  it  may  be  stated 
IS  a  general  rule  that,  for  the  purposes  of  this  adjustment,  every  will 
>ught  to  be  read  as  in  effect  embodying  a  declaration  of  the  testator  that 
:he  payment  of  his  debts  shall  be  as  far  as  possible  so  arranged  as  not 
x>  disappoint  any  gifts  made  by  it  unless  the  instrument  discloses  a  dif- 
ierent  intention  ( 6) . 

Where  several  estates,  or  parts  of  estates,  are  comprised  in  one  mort- 
gage, and  they  devolve  or  become  vested  by  devise,  descent,  or  other- 
wise, upon  several  persons,  the  general  rule  is  that  each  estate,  or  part  of 
sstate,  mortgaged,  according  to  its  value,  shall  bear  a  proportion-  r«oqoi 
ite  *part  of  the  mortgage  money  {c) ;  but  this  rule  is  liable  to  be  I-  ^ 
raried  by  an  intention  clearly  expressed  to  be  found  in  the  instrument, 
hat  one  estate  shall  be  primarily  liable.  As  regards  what  shall  be  con- 
ddered  as  an  expression  of  such  intention :  where  an  estate  is  conveyed, 
ind  in  the  same  deed  the  mortgagor  covenants  that  ^^  for  better  secur- 
Ag"  the  payment  of  the  mortgage  money  he  will  surrender  a  copyhold 
istate  (c/),  this  is  not  sufficient  to  make  the  freehold  estate  the  primary 
lecurity  (e) :  but  in  a  case  where  a  second  estate,  which  chiefly  consisted 
\i  mines  and  the  necessary  apparatus,  was  conveyed  by  a  second  wit- 
lessing  part,  and  it  was  expressed  that  it  was  for  further,  better,  an«.^ 
nore  effectually  securing  the  mortgage  money,  and  by  way  of  collate- 
'al(jr)  security;  Lord  Eldon,  in  giving  judgment,  said  the  question  must 
>e  decided  by  the  effect  of  the  deeds,  regard  being  had  to  the  contents 
»f  those  deeds  and  the  nature  of  the  property  which  was  the  subject  of 
be  disposition;  and  his  lordship  held,  on  the  circumstances,  without 
aying  down  any  general  rule,  that  the  freehold  estate  was  to  be  con- 
lidered  as  the  primary  security  as  between  the  persons  claiming  under 
be  mortgagor  (^). 

As  regards  the  question  in  reference  to  devisees  and  legatees:  in  the 
rase  of  Oneal  v.  Mead  {h)  it  was  decided  that,  as  between  a  devisee  of 
L  mortgaged  fee*simple  estate,  and  a  specific  legatee  of  personalty,  the 
levisee  shall  not  have  his  mortgage  paid  by  the  specific  legatee,  for  that 

(a)  Vioe-Chancellor  Knight  Bruce,  Ttmbt  (jd)  Lord  Eldon  observed,  2  Russ.  290,  that, 
\  JRochy  2  Coll.  500.  The  early  cases  on  the  as  this  provision  referred  to  copyholds,  there 
ubject  of  Contribution  are  collected  in  1  £q.  was  a  reason  for  its  bein^  in  a  distinct  part 
^br.chap.  xviii.  p.  113,  e<  teq.  which  Sir  A.  of  the  instrument. 

lart,  in   Hartly  v.  O'Flaherty^  1  Beatty,  78,         (e)  jildrich  v.  Cooper,  8  Ves.  382 ;  MarquU 

eferred  to  with  approbation.  of  Bute  v.  CunynghanUf  ubi  inf. 

(b)  Vice-chancellor  Knight  Bruce,  Tombt  (/)  It  was  contended  that  ^  collateral" 
r.  Rochf  2  Coll.  502.    See  as  to  the  qualiiica-  meant  '*  concurrent." 

ions,  ib.  504-5.  (g)  Marquu  of  Bute  v.  Cunynghamef2  Rum 

(c)  Heveningham  v.  Hevemngham,  2  Yern.    275;  see  pp.  298,  299,  300. 
155.  (A)  1  P.  W.  693. 
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would  have  the  effect  of  defeating  the  legacy,  but  shall  take  tlie  mort- 
gaged estate  cum  anere :  A  fortim  a  specific  legatee  of  a  moitgaged 
leasehold  shall  not  have  contribution  towards  his  mortgage  from  spei^ 
legatees  of  other  leaseholds.  So  where  the  testator  bad  bequeatted 
three  leaseholds  to  three  different  persons,  one  being  mortgaged,  aad 
directed  that  his  residuary  personal  estate  should  pay  the  mortgage ;  tk 
residuary  estate  having  turned  out  to  be  insufficient,  it  was  held  diat  tk 
legatee  of  the  mortgaged  leasehold  was  not  entitled  to  contributka 
against  the  other  two  (a).  But  where  there  is  a  general  charge  <rf'  defad, 
and  then  an  estate  subject  to  a  mortgage  is  devised  to  one,  and  other 
estates  clear  of  incumbrances  are  devised  to  other  persons ;  the  devisee 
of  the  incumbered  estate  is  entitled  to  contribution  against  the  cdicr 
devisees  {b). 

r*8391  *^^  ^'  '^^  settled  that,  upon  the  failure  of  the  general  pefsoaui 
^  ^  estate,  the  devisees  and  specific  legatees  sbaU  each,  according  to 
the  proportional  value  of  the  benefits  conferred  on  each,  contribute  totk 
payment  of  specialty  debts  (e). 


(a)  HaUnoeU  t.  Tanner,  1  Rum.  k  M.  633;  '  the  testator  ;~inakiog   to    diflereoi  pcooH 

and  see  7\ppifif  y.  Tipffing^  1  P.  W.  730.  Taiious    specific   giAs  of  morable  auid  m- 

!b)  Carter  v.  BomadiMton^  I  P.  W.  505.  movable  chattels  of  real  estate ;  did  ibe  t» 

e)  Xombe  ▼.  Rock,  2  Coll.  490,  approved  tator  wish,  did  he  mean  that  the  poitioB  af 

hy  Lord  Langdale,  Baiemmt  v.  Motckkin^id.  them  ooosistiog  of  real  estate  should  be  wfaoilf 

Jar.  812,   1847,   10  Beav.  426,  434,  stated  indemnified  from  his  debts  by  the  rest!  far 

si^o.    This  had  been  decided  (see  Raithby*s  that  is  the  question.     We  have  only  to  refer 

note,  2  Vern.  757)  in  Short  v.  Limgj  2  Vern.  to  the  doctrine  of  what  is  called  Electia^  » 

756-7 ;  S.  C  by  the  name  of  Long  v.  Shorty  be  satisfied  of  the  ptopositxm  that  a  tesMv 

1  P.  W.  402,  404,  and  Silk  v.  Prime,  I  Bro.  must  desire  the  fulfilment  of  all  the  provisiflM 

138,  n.;  but  the  Vioe-Chancellor  of  England,  of  his  will  according  to  their  appareta  pv* 

in  ComewaU  r.  OcmewaU^  12  Sim.  303,  had  port :  if  so,  then,  where  one  mode  oi  mneat 

held  that  the  specific  legpciee  mast  be  ex*  ing  his  assets  for  the  payment  of  his  ondim 

hausted  before  the  real  estates  were  resorted  must  wholly  or  partially  disappoint  those  |a»> 

to.     In   the  case  of  Tombt  v.  Rock,  above  visions  according  to  their  apparent  poipoL 

referred  to,  the  Yice-Qianoellor  Knight  Bruce  while  by  another  they  stand  whole  or  are  he 

reviewed  the  authorities,  and  examined  the  .invaded,  it  must  sorely  be  right  io  atiritae 

principle  applknUe  to  such  cases  in  an  elabo-  to  him  a  wish  and  meaning  in  iavor  of  ite 

rate  judgment,  which  embraces  the  principles  latter  course,  so  far  as  the  objects  of  these 

applicable  to  the  entire  subject.     In  that  case  provisions  are  concerned"  (and  see  .JIdhchT. 

the  testator  (whose  will  wiu  made  after  the  Cooper^  8  Yes.  382 :  2  Coll.  502) :  and  ^ 

late  Wills  Act,  and  therefore  would  have  car^  Yice^ChanceUor  held  that  the  anaouni  neces- 

ried  subsequently  acquired  property,  though  he  sary  for  payment  of  the  specialty  debts  mam 

did  not  appear  to  have  had  any  such)  devised  be  contributed  rateably  by  the  specific  .Jess- 

his  real  estate,  so  that  every  portion  of  it  was  tees  and  devisees;  and  see  the  adJteiwri 

to  be  considered  as  specifically  devised ;  the  note,  No.  1.    Lord  Chancellor  S«^den  M 

will  also  gave  specific  and  pecuniary  legacies ;  expressed  the  same  opinion  in  KoHng  v.  Bah 

there  was  no  charge  of  debts  in  the  will,  sctrd^  1  Jones  &Lat.  466:  and  on  theqaestioe 

nor  was  any  part  of  the  property  in  mort-  again  coming  before  the  Yjce-Cfaanoeller  af 

gage ;   the  assets  were  wholly  legal.     The  England,  in  Germs  v.  Qervu,  14  Sin.  664>  bii 

personal  estate,  not  specifically  bequeathed,  honor  adopted  the  decision  of  the  Vice-Chaa- 

was  admitted  to  be  more  than  sufficient  for  cellor  Knight  Bruce,  and  decreed  aceordioglr; 

the  payment  of  the  simple-contract  debts,  but  saying  he  was  satisfied  that  his  decsssooii 

it  was  insufficient  for  the  payment  of  the  spe*  Cbmewatt  v.  ComewaU  was  errDneoa&    b 

dalty  debts,  and  the  question  was  whether  the  these  cases,  the  oases  of  SUk  v.  Piimm  aad 

amount  necessary,  in  addition  to  the  personal  Haelevood  t.  Pope,  3  P.  W.  322,  mf.  at  air 

estate  not  specifically  bequeathed,  to  pay  the  particularly  examined.    The  Vice-CbanceCkr 

specialty  debts,  was  to  fall  wholly  on  the  spe-  of  England  stated,  referring  also  to  a  staa^ 

cific  legatees,  or  rateably  on  them  and  the  ment  of  Lord  Eldon's  to  the  same  efiectitte 

deviisees;  for  the  specific  legatees  did  not  deny  the  cases  in  the  3d  vol.  of  Peere  WilUass' 

their  liability  to  contribute.  **  Everything,**  said  Reports  were  not  of  equal  authority  w^ 

the  Yice-Chancellor  (pp.  500-1),  **  claimed  by  those  in  the  1st  and  2d  vols.     In  Bateataa  t. 

each  party,  is  claimed  under  the  bounty  of  IRtfdUbui,  ubi  m^o,  Lord  Lmgdale  held  tta« 
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A  testator,  after  contracting  for  the  purchase  of  an  estate,  by  his  will 
lirected  his  executors  to  pay  the  purchase  money  out  of  his  personal 
estate,  and  devised  the  estate  to  his  natural  son,  giving  annuities  and 
legacies  to  other  persons;  the  personal  estate  turned  out  not  to  be 
efficient  to  pay  all :  it  was  held  that  the  son  and  the  annuitants  and 
egatees  should  all  contribute  rateably  to  the  deficiency;  the  direction  to 
he  executor  to  pay  the  purchase  money  was  in  the  nature  of  a  legacy, 
ill  therefore  were  equally  the  objects  of  bounty  (a). 

*The  following  case,  of  a  late  date,  affords  an  instance  of  three  r«c>^Ai 
)f  the  points  which  we  have  had  under  consideration :  Exonera-  >-  ^^^ 
:ion — Contribution — and  Marshalling  under  special  circumstance.  A 
lestator  at  his  death  was  entitled  to  a  leasehold  property  in  Lambeth} 
sailed  the  Belvidere  wharf,  subject  to  a  mortgage  for  J86000,  which  was 
lUrther  secured  by  two  policies  of  insurance  for  j£3000 ;  it  was  likewise 
subject  to  a  mortgage  for  JC1500,  also  secured  by  the  testator's  bond  and 
m  assignment  of  a  policy  for  j£3000:  he  was  also  entitled  to  some 
easehold  premises  at  Streatham,  subject  to  a  mortgage,  which  was 
iurther  secured  by  a  policy.  The  testator,  by  his  will,  gave  the  whole 
>f  his  real  and  personal  estate,  including  the  Belvidere  wharf,  to  trustees 
n  trust  out  of  the  rents  of  the  Belvidere  wharf  to  pay  an  annuity  of  j£500 
I  year  to  his  wife ;  if  the  rents  should  fall  short  (as  they  did),  he  directed 
he  deficiency  to  be  raised  out  of  his  general  personal  estate.  After  the 
ieath  of  the  wife,  the  trustees  were  to  stand  possessed  of  the  Belvidere 
prharf,  subject  to  a  charge,  in  trust  for  the  testator's  son.  The  testator 
j[ave  the  residue  of  his  residuary  real  and  personal  estate  to  his  trustees, 
in  trust  to  pay  his  debts  and  the  legacies  and  annuities  given  by  his  will, 
md  to  pay  off  the  incumbrances  affecting  his  leasehold  premises  at 
Streatham  and  Brixton  (sie),  and  to  stand  possessed  of  what  should  remain 
n  trust  for  his  son ;  the  wife  was  one  of  the  executors.  After  the  death 
)f  the  testator,  the  three  mortgages  were  paid  off  by  means  of  the  policies 
md  the  other  personal  estate  of  the  testator;  the  assets  were  not  sufficient 
o  pay  the  other  debts  and  the  legacies.  It  was  declared  that  the  widow 
B^as  entitled  to  have  the  leasehold  premises  at  Streatham  exonerated  from 
he  mortgage  debt  out  of  the  general  personal  estate  in  priority  to  the 
egacies  and  annuities  directed  to  be  paid  thereout  (fr) — that  the  widow 
lad  no  priority  in  respect  of  the  charge  of  the  deficiency  of  the  rents  to 
>ay  her  annuity  as  regards  the  general  personal  estate — that  the  mort- 
gages which,  at  the  testator's  death,  affected  the  Belvidere  wharf  and 
ne  policies  of  insurance  respectively  charged  therewith,  ought,  as  be- 
ween  the  specific  legatees  of  such  wharf  and  the  parties  interested  in 
he  testator's  general  personal  estate,  to  be  borne  by  the  wharf  and  the 
)oIicies,  rateably  in  proportion  to  their  values  at  the  testator's  death  (c) — 
md  that  the  annuitants  and  legatees,  under  the  will,  as  far  as  might  be 
lecessary  for  the  payment  of  their  annuities  and  legacies,  were  entitled 

0  have  the  testator's  assets  marshalled,  and  to  stand  *as  incum-  r^o^i-i 
i>rancers  on  the  Belvidere  wharf,  and  in  the  place  of  the  mort-  ^        -I 

he  testator,  by  the  terms  of  his  will,  had  (6)  See,  on  the  point  of  priority,  Pqtper  v. 

izcluded  the  general  rule  as  to  oontribution,  BlontfUldy  2  Conn,  k  L.  198,  204-5. 

cL  Jur.  812 ;  10  Beav.  p.  435.  (c)  Special  directions  were  given  as  to  how 

(a)  Htadley  v.  Rtadktady  6.  Coop.  50,  cited  the  apportionment  was  to  be  made  in  respect 

1  Russ.  340.  of  each  policy. 
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gsgees  who  bad  been  so  paid  to  tbe  extent  to  wbicb  tbei'r  mortgaga 
Ougbt  to  have  been  paid  out  o(  tbe  Belvidere  wbarf,  and  to  be  reeoa- 
pensed  to  tbat  extent,  what  should  bare  been  paid  for  tbe  principal  mI 
interest  of  such  mortgages  and  subsequent  interest  on  such  prindpd 
sums,  tbe  amount  to  be  raised  by  sale  or  mortgage  of  the  Bdridoc 
l»harf  («). 

The  rifi[fat  to  Contribatidn  and  Exoneration  may  arise  between  pirtici 
under  other  circumstances  besides  those  which  hare  been  hitherto  «ob- 
didered,  as  in  the  following  cases:  and  first,  as  to  the  right  to  contnbi* 
tion  between  tbe  Tenant  for  life  and  those  in  Remainder.  Where  Ik 
mort^^  is  paid  off,  the  rule  now  is,  as  between  the  tenant  for  HTe  tid 
remaindermen,  that  tbe  tenant  for  Kfe,  who  it  is  to  be  obserred  is  airier 
no  obligation  to  pay  off  the  principal,  shall  contribute,  beyond  the  int^ 
rest  which  be  is  bound  to  keep  down  (fr),  in  proportion  to  the  beaeitk 
d^res  from  the  liquidation  of  the  debt.  If  the  estate  is  sold  to  pajtk 
hieombrance,  the  tenant  for  life  takes  the  interest  of  tbe  surpliis,  Ae 
capital  belongs  to  the  remainderman  (c). 

As  regards  the  exoneration  of  the  estate  of  a  Married  woman.  When 
k  mortgage  is  made  of  the  wife's  lands,  to  secure  .money  borrowed  bf 
the  husband — and  in  the  absence  of  evidence  to  the  contrary,  the  bai 
will  be  presumed  to  have  been  obtained  for  his  purposes — ^his  estate, 
especially  where  he  covenants  to  pay  the  debt,  must  therefore  pay  the 
aK)rteage  money,  at  the  instance  of  the  heir  of  the  wife  as  well  ss  Ae 
wife  herself  (d) ;  although  the  husband  may  have  paid  off  the  moitg«g6» 
and  taken  an  assignment  in  trust  for  himself,  his  executors,  fcc.,  w 
(hough  by  consequence  legacies  given  by  tbe  husband  may  be  defeated: 
r*8421  ^^  ^^^  ^^'^  joining  in  the  security  does  not  make  it  less  die  ^leM 
^  -■  of  the  husband,  and  her  estate  is  considered  as  Surety  oaljfir 
tbe  debt  (e).  Lord  Cowper  held,  that  all  other  debts  of  the  hasm 
should  be  preferred  to  this  (/);  however.  Lord  Hardwicke  laid  dowathtf 
the  creditors  could  not  stand  in  the  place  of  the  mortgagee  against  tk 
irife's  estate  {g).  But  if  the  money  be  borrowed  for  the  use  of  the  irifei 
or  for  the  purpose  of  discharging  debts  contracted  by  her  when  sole,  Ae 
Mortgage  will  be  considered  as  a  charge  on  her  estate,  and  no  liahBitj 

(o)  /dkMOn  T.  CkUd,  4  Hare,  94-6:  tha  (d)  TdU  t.  .AhCm,  1  P.  W.  964,  Md  te 

Tioe-^^banoeUor  himfelf  rftited  the  point  as  lo  oues  eked  in  the  notes,  p.  866w   Hm  kgn" 

marshalling,  observing  that  there  was  no  case  were  charity  legacies,  aiiid  it  w«s  anemptt^ 

precisely  like  that  before  him ;  in  giving  his  without  eflbot,  to  raise  a  ctistiDction  is  Aor 

ftoal  jadgment,  his  honor  made  the  observe-  Avor ;  charity  legacies  abate  equally  as  stta 

tioos  ooRtained  in  the  additional  note,  No.  3.  peenniary  legacies;   •JBoraqr-CsiMnri  v.  ^ 

(6)  V.  sif»ra,  p.  307,  344,  345,  546,  651 ;  Imu,  2  P.  W.  25:  and  see,  as  to  the  pcinaBi 

id  i*! 


and  TouOemr  v.  DamM;  3  Hare,  199.  the  text,  Lord  Rmtington  v. 

(c)  V.  mipra,  Sect  x.  pp.  345,  551;  and  2  Yem.  437;  2  Bto.  P.  C.   1  ;~1  Yea  fH] 

iie  other  references,  mtfm^  note  (6).    **•  In  Jmtkttm  r.  Jmm^  I  Bli.  p.  104;  iMW  v.iafl^ 

general,  a  court  of  equity  endeavors  to  make  simi,  16  Yes.  356 ;  BauotmUtt  v.  Hart^  6  Dcnr.  1; 

every  part  of  the  ownership  of  tlie  estate  bear  2  Bli.  N.  S.  192 ;  Sogd.  Law  of  Prop.  ITS. 
a  part  of  the  incumbrance,'*  Lord  Hardwicke,        (c)  Bobmmm  v.  Gse,  1  Yes.  252 ;  7^  ▼• 

wAnfs6iiry  v.  Brovm,  1  Yes.  p.  480;  and  see  <4m^  2  Yern.  689;  1  P.  W.  p.  264;  h^ 

Powell  on  Mortg.,  i.  pp.  311,  312,  Coventry's  ridbf  v.  Powkt^  2  Atk.  384;  JaiiDaa,]fK» 

note ;  ii.  1043,  Gov.  note  (c)  ;  1  FoqU.  book  i.  gage,  by  Sweet,  374. 
0.  5,  $  9,  n.  (a),  i^.  386 ;  and  as  to  apportion-        (J)  Ibid,  1  P.  W.  p.  264;  aeeAedsflna 

roent  of  charges,  v.  JNjy.  p.  304,  n.,  545,  546,  p.  265. 
M9,  551.  (g)  Eobimtm  v.  Gii,  1  Yes.  252. 


San  entitled  in  Bemainder  joining  with  Father.  849 

irill  attach  on  the  husband  (a) ;  and  inhere  at  the  time  of  executing  the 
Dortgage  of  the  wife's  estate  a  settlement  is  made,  whether  before  or 
liter  marriage,  the  husband's  estate,  as  a  general  rule,  will  not  be  con* 
idered  answerable  to  the  wife's  estate  for  the  money  borrowed  {b) ;  but 
)articular  circumstances  may  afiect  this  as  every  other  general  rule. 

In  the  late  case  of  Lancaster  y.  Evars  (c),  the  case  was  this:  In  1772, 
Sir  John  and  Lady  Price  mortgaged  their  respective  estates  for  securing 
i  debt  of  the  husband;  the  husband  died  in  1776,  and  in  1782  the  bus- 
wnd's  estate  was  sold  and  the  produce  brought  into  court,  and  the  sur- 
>lus  accumulated,  in  a  suit  (Earl  Temple  v.  Price)  which  had  been  in- 
itituted  by  the  mortgagee  (Earl  Temple).  In  another  suit  (Bumey  v. 
^cott)^  which  was  in  enect  a  suit  to  administer  Lady  Price's  estate,  an 
iccount  of  her  debts  was  taken,  and  the  whole  of  her  estate  was  admin- 
stered  (d).  Burney,  the  plaintiff  in  that  suit,  was  a  judgment  creditor 
>f  Lady  Price,  and  the  then  plaintiff,  his  representative,  claimed  to  have 
lis  debt  pud  out  of  the  funds  in  the  cause  of  Earl  Temple  v.  Price^ 
>eing  part  of  the  estate  of  Sir  J.  Price,  alleging  that  two  of  the  debts 
Hrhich  had  been  paid  out  of  Lady  Price's  estate  to  one  Jaques  were 
really  debts  of  Sir  J.  Price,  so  that  Lady  Price  was  surety  only,  and 
hat  her  estate  ought  to  be  indemnified  to  that  extent,  and  he  filed  a  bill 
igainst  the  heir  at  law  of  Sir  J.  Price  praying  accordingly:  a  great 
ength  of  time  had  elapsed  before  the  claim  was  made  ;  but  that  objec- 
ion  was  disallowed,  as  the  fund  was  in  court  {e) :  it  was  declared  that 
he  legal  personal  representatives*  of  Lady  Price  {f)  ought  to  be  r*Q4qi 
sDnsiaered  as  creditors  upon  the  funds  in  the  cause  of  Earl  ^  ^ 
Temple  v.  Price^  for  the  amount  paid  to  Jaques  out  of  Lady  Price's 
sstate  {g).  " 

Where  the  father,  tenant  for  life,  and  the  son,  tenant  in  fee  in  remain- 
ler,  join  in  a  mortgage  in  fee,  for  a  sum  of  money  borrowed  by  the  father 
br  his  own  use,  the  son  will  be  considered  as  a  creditor  on  the  real  and 
personal  assets  of  the  father  to  the  amount  of  the  mortgage:  and  Lord 
EUdon  added,  that  he  might  call  upon  the  mortgagee  to  make  use  of  the 
nortgage  against  the  real  and  personal  assets  of  his  father  to  work  out 
lis  relief  (A).  Payments  made  by  or  at  the  expense  of  the  tenant  for 
ife,  will,  as  has  already  been  stated,  be  primd  facie  considered  to  be 
ntended  to  be  kept  alive  for  the  benefit  of  the  tenant  for  life  and  his 
'epresentatives  (i). 


(a)  Ltwi$  T.  NoHgie,  AmbL  150;  2  P.  W.  and  in  priority  of  him,  only  Uie  wnoiut  be 

MM,  n.;  1  Cos,  240 ;  Jarmao,  374.  had  paid,  aooording  to  the  uraal  rale ;  mtpra, 

(6)  Lemi  ▼.  NangU,  Ambl.  IdO:  Jadotim  aee  the  references  in  note  (6),  p.  841,  and  i^p. 

^  hmUf  1  Bli.  122,  Sagd.  L.  of  P.  174 ;  in  pp.  545  to  560:  the  antborities  on  this  subject 

whkh  case  all  the  material  cases  prior  to  that  are  collected  in  the  note,  10  Beav.  166. 

laie  are  observed  upon  by  Lord  Redesdale,  in  (/)  No  objection  seems  to  have  been  taken 

noviog  the  reversal  of  Lord  Eidon's  decree,  that  they  were  not  the  plaintiffs. 

^  (c)    10  Beav.  p.  154,  affirmed  by  Lord  (g)  Nothing  was  said  aa  to  the  right  of  the 

•^tenham,  on  appeal.  executors  to  interest,  or  to  a  correeponding 

(cO  JUrid,  pp.  160,  162.  portion  of  the  aooumalations  of  Sir  J.  Price  s 

(<)  Ibid.  p.  164;  the  defendant,  the  heir  estate. 

It  l«w,  also  alleged  that,  not  knowing  of  the  (A)  lard  Rom  v.  jSKtrKng,  4  Dow.  442 ; 

Plaintiff's  claim,  he  had  purchased  incum-  Sugd.  Law  of  Prop.  577. 

Nances  to  an  amount  exceeding  the  fund  in  (t)  V.  tupra^  references  in  note  (A),  mprOj 

Kivt ;  he  was  allowed  as  against  the  plaintiff,  p.  841 ;  and  Faulkmr  v.  Danid,  3  Hare,  817. 


843  Sureties — Contribution  between  Sktreiies. 

The  principle  of  equitable  contribution  is  also  applied  in  regard  to 
Sureties.  Where  several  sureties  join  in  one  deed,  or  the  creditor  las 
distinct  collateral  securities  for  the  same  debt;  if  he  sue  one  of  tk 
sureties  only,  that  surety  has  primA  facie  a  right,  on  groands  of  natonl 
justice,  independently  of  contract — excepting  as  from  the  universaEtj 
of  the  rule  a  contract  is  to  be  implied  (and  so  it  has  been  treated  by  Ae 
courts  of  common  law) — to  be  placed  in  the  situation  of  the  priadptl 
creditor  as  against  the  sureties:  he  is  entitled  to  have  all  the  separate 
securities  which  the  creditor  may  hold,  though  they  may  have  bees  en- 
tered into  without  the  knowledge  of  such  surety,  provided  all  the  sureties 
are  bound  for  the  same  principal  and  for  the  same  debt,  applied  for  Us 
indemnity  in  a  fair  proportion,  as  between  him  and  the  other  sureties  (a): 
on  the  principle  that  equality  is  equity,  the  creditor  who  can  call  opon 
all  shall  not  be  at  liberty  to  fix  one  with  the  payment  of  the  entire  debt; 
r»ftl4l  ^"^  ^^  ^^^  creditor  will  not  make  all  to  *contribute  equally,  this 
L  -■  court  will  finally,  by  arrangement,  secure  that  object.  But  tUs 
principle  does  not  apply  where  the  suretyship  of  each  is  a  distinct  trans- 
action (6),  or  where  it  is  arranged  by  contract  that  each  surety  shall  be 
liable  only  to  a  given  extent  (c) :  where  the  sureties  all  join  in  the  same 
deed,  or  by  separate  deeds,  for  the  entire  debt,  all  must  contribiite 
equally;  where,  by  separate  deeds  and  for  unequal  sums,  no  one  can  be 
called  upon  to  contribute  beyond  the  amount  to  which  he  is  liable  on  bis 
own  deed  (d).  Where  a  surety  gives  a  bond  for  one  part  of  the  debt, 
and  another  security  is  afterwards  given  for  another  part  of  it,  if  the 
surety  pays  off  his  part  of  the  debt  he  cannot  claim  contribution  or  in- 
demnity out  of  the  property  comprised  in  the  second  security.  Tbe 
doctrine,  said  the  Vice-Chancellor  of  England,  never  applies  to  a  person 
who  becomes  surety  at  one  time,  and  a  security  is  given  to  the  sase 
creditor,  either  for  another  debt,  or,  what  is  the  same  thing,  for  a  distinct 
portion  of  the  debt  for  which  the  first  security  was  given.  The  doctrine, 
continued  his  honor,  is  stinted  to  the  particular  contingency  of  the  dett 
being  one,  and  the  security  being  given  for  the  same  debt  at  the  te 
when  the  person  becomes  security  for  it  (e).  Lord  Plunket  beW,  ot 
principle  and  analogy,  that  a  surety  paying  and  seeking  contribution, 
cannot  claim  Interest  from  his  co-surety  upon  the  money  paidornpon 
any  part  of  it,  but  that,  in  the  absence  of  express  agreement,  he  is  only 
entitled  to  contribution  at  any  time  towards  the  sum  actually  paid  {/)- 

(a)  Mayhew  ▼.  CridbfC,^  Swanst  185, 191 ;         (6)  Coope  t.  TVoytumi,  Turn.  &  R.  4)& 
and  the  notes,  pp.  100,  191,  &  193.    Stirhng        (c)  awam  v.  WaO,  I  Ch.  Rep.  80;  Cnf 

y.  Formtfr,  3  Bli.  590,  591 ;  Dtering  v.  Lord  thonu  ▼.  Stembmrm,  14  Ves.  169,  170;  B^ 

WinrhelMta,  2  Bos.  &  Pull.  270  (1  Cox,  318,  bury  v.  Walker,  4  Y.&  C.  424,  442. 
4  Y.  &  C.  441);  Hodg$an  ▼.  Slums  3  My.  k        (<0  Lord  Eldon,  Craytkorm  ▼.  Suidwm, 

K.  10 1, diet,  of  Lord  Brougham,  adopted  from  14  Ves.   165,  169:  this  case  and  Dmrmg^ 

Sir  Samuel  Romilly's  argument  in  Craythome  Lord  WuwkdttOtubi  si9».are  the  leading caM 

Y.  Smnbumt,  14  Ves.  162;  and  Lord  Eldon^s  on  this  subject 

jwlgment  in  that  case,  164,   165,  169,  171 ;         (c)   Wade  ▼.  Coopi,  2  Sim.  155, 160. 
Wrif^ht  V.  Norley,  11  Ves.  p.  21 ;  Parwone  v.         (/)  Oagf  t.  TVtidbdb,  2  MoUqy,  44;  M 

Briddock,  2  Vern.  608 ;  Stirling  ▼.  ForretUr,  Plunket  particularly  rererred  to  dofu  ▼.  1^ 

3  Bli.  575,  590;  and  see  tlie  cases  collected  dIeUm,  1  Turn.&  IL224 ;  which  heoooadeie^ 

in  the  Appendix  to  Mr.  C.  P.  Coopers  first  to  be  a  hani  case,  and  oontrarjto  preTioasi*' 

volume  of  Reports,  p.  653:  in  p.  645,  Dcw'  thorities;  Bell  y.  Free,  1  SwansL  90;  linta« 

higgm  ▼.  BoMme,  2  Yo.  &  Coll.  462,  on  an-  Swam  v.  WaU,  1  Cb.  Rep.  81,  where  ioiart 

other  point   is  particularly  observed   upon,  by  way  of  damages  was  allowed.    la  Ob^ 

See  on  this  subject,  tupra.  Vol.  i.  pp.  661-3.  King,  9  Beav.  530,  Lord  Langdale  heki  ^ 
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If  one  of  three  sureties  has  paid  the  debt,  and  the  third  has  become 
insolvent,  the  surety  \vho  pays  is  entitled  in  equity  to  contribution  to  the 
extent  of  a  moiety  against  the  solvent  co-surety  (a).  A  surety  for  a 
surety  cannot  be  called  upon  to  contribute  (i). 

If  a  man  borrow  money  on  the  mortgage  of  his  estate  for  another,  he 
may  come  into  equity  as  every  surety  may  against  his  principal  to  have 
bis  estate  disincumbered  by  the  actual  debtor  (c):  parol  evidence  may 
be  given  to  show  who  is  principal  and  who  is  surety  (rf).  If  the 
principal  creditor  omits  to  sue  for  the  recovery  of  the  debt,  the  r^o^c-i 
urety  may  compel  him  to  do  so,  indemnifying  him  for  the  ex-  ^  ^ 
.penses  (e):  in  the  Ck>urt  of  Chancery,  you  cannot  go  against  the  surety 
.,  whilst  the  fund  previously  applicable  remains,  for  the  surety  has  a  right 
".  to  have  that  fund  first  applied  for  his  benefit  {/). 
,  The  debtor  himself  has  no  right  to  insist  that  the  creditor  shall  re- 
,'  frain  from  exercising  any  of  his  remedies,  unless  there  be  some  other 
],  circumstances  raising  an  equity  which  shall  induce  the  court  to  in- 
terfere {g). 

■ 

I     In  concluding  the  general  subject  of  Trust,  or  Equitable  Estates  in 

^  real  estate,  it  may  be  well  to  observe  that,  '^  Where  a  man  brings  his 

^  bill  in  this  court,  where  there  is  a  trust,  and  upon  a  mere  equitable  title, 

there  he  shall  recover  the  estate;  and  the  court  will  give  him  an  account 

of  the  rents  and  profits,  and  that  from  the  time  the  title  accrued,  unless 

^  upon  special  circumstances,  and  then  they  will  restrain  it  to  the  time  of 

\  bringing  the  bill"  (A).     But  when  the  right  to  possession  depends  upon 

'  a  purely  legal  question,  and  no  impediment  is  suggested,  the  necessity 

'  of  removing  which  would  entitle  the  plaintiff  to  transfer  his  complaint 

-'  from  a  court  of  law  and  bring  it  into  a  court  of  equity,  the  court  will  not 

'  entertain  jurisdiction  to  order  possession  to  be  delivered.     So  if  the 

[  plaintiff,  in  addition  to  the  prayer  that  possession  may  be  given  to  him, 

also  prays  that  the  defendant  may  account  for  the  mesne  profits,  these 

profits  being  of  the  ordinary  character  of  rents  of  real  estate,  the  Court 

'  of  Chancery  in  such  case  also  will  not  entertain  jurisdiction;  and  it  will 

'"  not  be  inferred  that  the  account  of  such  profits  cannot  be  properly  taken 

though  the  Master  cannot  give  interest  by  way  (g)  HoldUeh  r.  Muiy  1  P.  W.  695.    The 

,  of  damages  on  an  unliquidated  demand,  the  ground  reUed  upon  was  that  by  Act  of  Parlia- 

Court  may  do  so  in  a  case  calling  for  it  ment  all  the  debtors  property  was  vested  in 

(a)  Peter  v.  Rich,  1  Rep.  Ch.  19;  Hole  ▼.  trustees,  to  pay  his  debts,  therefore  he  ought 

J9amfon,  1  Ch.  Ca.  346;  Finch,  Rep.  15,203.  not  to  be   sued,  but  the  Lord   Chancellor 

t      (6)  Craifthome  T.  Sumbumey  14  Ves.  166.  would  not  grant  an  injunction;  recognized 

(c)  Lee  V.  Book,  Mosely,  318;    see    also  by  Lord  Eldon,  Wright  v.  Sintpeotiy  6  Yes. 

the  other  cases  in  the  note  to  2  Powell  on  7 14,  where  Lord  Eldon  disputed  the  authority 

Mortgages,  by  Coventry,  871  a,n.  (d).  of  Wright  v.  Nutt,  1  H,  Bt.  136,  and  3  Bro. 

I       (d)  Lord  EldoD,  Crmfthorm  v.  SwinbynUy  326 ;  and  see  the  notes,  1  P.  W.  695 ;  and 

14  Yes.  170.  see  6  Yes.  726, 728-738.    For  a  more  ample 

(e)  Com.  Dig.  Ch.  4,  D  6;  Randaugh  v.  account  of  this  doctrine,  as  applicable  to  Sure- 

Hayee,  1  Yem.  190;  Wright  y,  ^Kn^ison,  6  Yes.  ties,  I  beg  to  refer  to  Mr.  Pitman's  work  on 

733;  jifUrobue  v.  Davideon,  3  Men  v.  579;  Principal  and  Surety,  chap.  iv.  p.  146,  «<  st^.: 

Mitford,  PI.  148.  as  to  how  the  right  to  contribution  may  be 

(/)  Ceadfield  V.  Macquire,  2  Ja  &Lat.  141,  lost  or  affected,  v.  ib.  p.  152,  et  eeq, 

164;  and  see  the  same  case  as  to  the  surety's  (h)  Lord  Hardwicke,  Dormer  y.  Forteeem, 

right  to  be  indemnified  out  of  the  interest  3  Atk.  p.  130.    See  also  Tatee  v.  HcanbJy,  2 

made  by  the  fund :  the  doctrines  as  to  Prin-  Atk.  p.  363,  and  the  other  cases  cited  in  the 

dpal  and  Surety  generally  wiU  be  considered  notes  of  the  reporters  to  Fice  v.  Thomae,  470, 

in  the  next  volume.  4  Yo.  &  Coll.  550. 


845  Judgment  of  the  Vtee'Chanceltor  Kmght  Bruce— Ttmie  r.  JbdL 

in  a  court  of  law  merely  from  the  circumstance  that  tbej  arise  frm  fk 
produce  of  a  mine ;  and  where  a  person  out  of  posaessioii  of  aa  eMe 
r*Rdftl  ^'^^°^^  ^equitable  relief,  the  right  to  which  depends  upon  the  ri^ 
I-  Mo  possession,  the  court  requires  that  the  party  so  circamstaociBi 
should  recover  the  possession  at  law  before  he  files  his  bill  for  the  e» 
sequential  equitable  relief,  (a). 

We  now  proceed  to  another  description  of  eqnitable  interest,  naadj, 
that  which  maj  be  acquired  in  a  chose  in  action,  or  other  sobject  viiiek 
is  not  transferable  according  to  the  Rules  of  the  Common  Law. 

(a)  Judgment  of  H.  R.  H.  Prinoe  Albert,  other  exceptions  mrwiDip  ftoiti  rfmliirri—i 

Lord   War«len   of  the  Stanoaries,    Vin   ▼.  stances.    See  TVtfy  ▼.  BHdgm^  Psaa  Ck  2tti 

ThmoM,  4  Yo.  k  Coll.  558-60.    The  case  of  Bhmfidd  v.  fyre,  8  BemT.  258. 
an  infant  b  an  exception,  and  there  may  be 
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oflAgaUes, —  F.  supra,  p.  839. 


"  The  mere  fact  that  a  testator  by  his  will  makes  gifls,'^  said  tbe  Tiee^Obttsdhr 
Knight  Bruce  in  Tombs  y.  Rochj  wnich  has  been  so  often  referred  to,  "tkoschk 
does  not  mention  his  debts  or  allude  to  a  debt  or  a  creditor,  has  tlia  elfeet  of  Msg- 
ing  the  order  and  manner  in  which  his  assets  bear  the  burthen  of  his  debts.  If  i 
man  dies  intestate,  owning  freehold  and  personal  estate,  and  indebted  by  speoiltf 
and  simple  contract,  all  his  debts,  whether  by  specialty  or  simple  oontvaci^  wlnte 
secured  or  not  secured  by  mortgage,  fall  in  the  first  instance  on  his  pergonal  srtiln 
and,  if  that  be  deficient,  on  the  yarious  portions  of  his  freehold  estate,  rateably;  m 
that,  should  it  devolve  in  different  lines  of  descent,  each  heir  snfifers  equally  sr  ii 
proportion.  But  let  him  leave  a  will  making  gifts,  though  whoUj  silent  on  tfa 
subject  of  his  debts,  nor  alluding  to  a  debt,  or  to  a  creditor,  and  the  caee  is  ahered: 
for  the  portion,  if  any,  of  his  freehold  estate  which  he  has  allowed  to  dcsciii, 
though  also  not  mentioned  or  alluded  to,  may,  in  relief  of  the  persoBal  estai»»  It 
pracucaliy  subjected  to  debts  with  which,  had  there  not  been  a  will,  ii  wonM  ael 
have  been  burthened,  or  would  have  been  to  a  less  extent  burtbened;  and  ths 
portion  of  the  freehold  estate  devised,  if  mortgaged  by  the  testator  Ibr  bis  ««■ 
debt,  may  be  made  praotieallv  liable  to  that  debt,  in  exoaexBtion  or  relief  aiM  rf 
the  personal  estate,  though  the  will  does  not  in  any  manner  allude  to  the  ibcsi- 
gage.  "All  this,'^  said  the  Yioe^hancellor,  "can,  I  apprehend,  onlj  be  oa  libs 
foundation  of  ascribing  to  Uie  testator  such  an  intention  as  I  have  st^ed,  thov^ 
the  will  is  silent  upon  it.  In  truth,"  said  his  honor,  "  I  consider  it  to  be  pertelf 
correct  in  principle,  to  say  that  every  will  ought  to.  be  read,  as  in  eflfi&ei  eBsbodjiif 
a  declaration  by  the  testator,  that  the  paysftent  of  his  debts  riiall  be,  as  far  ai 
possible,  so  arranged  as  not  to  disappoint  any  of  the  gifW  made  by  it»  unlfsitfcs 
msto'ument  discloses  a  different  intention."  And  as  regarda  aulikontf,  aaid  the 
learned  judge,  "  How  indeed  else  is  the  bulk,  not  to  say  the  whole,  of  tlie  yanoai 
eases  in  which  marshalling  clearly  takes  place  under  diffsrent  eiroaiastaMes  iv 
general  as  well  as  specific  legatees--how  else  is  the  Kabiliiy  of  deaeeadcd  l»  ia- 
demnify  devised  freeholds  from  debts,  secured  or  not  secured  by  mortMge,  t*  te 
r»o.iTi  satisfactorily  accounted  *forr"  (Vice-Chancell(Mr  K.  Bmee,  Ibaitey.  Jfoci, 
l*»4' J  2  Coll.  601-2.)  The  Vice-Chancellor,  pp.  603-4-^,  refers  to  the  ouafifiea- 
tions  or  explanations  of  the  general  doctnne;  noticing  particularly  Fsmte  ▼. 
Loman,  8  Ves.  135,  where  it  was  held  that  there  should  be  no  marshalling  is 
respect  of  a  legacy  charged  on  real  estate  which  had  fkllen  into  the  real  estate  br 
the  death  of  the  legatee,  and  the  preference  given  to  a  specific  legacy  over  a  g^BOSi 
legacy. 
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Extract  from  (he  Judgment  of  the  Vice-Cfhancellor  Wigram  in  Johnson  i^  Child, 

4  Hare,  94^.-7.  lupza,  p.  841. 

"It  is  not  yeiy  easy  to  understand  the  principle  upon  which  the  coart  has  pro- 
leeded  in  some  of  the  cases  referred  to.  The  rale  ot  law  is  clear,  that  a  testator, 
tj  deyisine  lands  expressly  '  subject  to  a  mortgage,'  does  not  thereby  declare  any 
ntention  &at  the  devisee  shall  tietke  cum  onere,  as  against  the  testator's  personal 
state.  It  is  equally  well  settled,  that  the  amount  of  a  testator's  general  personal 
istatf  is  not  a  circumstance  from  which  an^  inference  can  be  legitimately  draws 
«  to  the  construction  of  his  wilL  Yet,  if  the  amount  of  a  testator's  personal 
etate  be  insufficient  for  the  payment  of  his  debts  and  legacies,  the  court  oisooTeai 
A  intention  oa  the  wci  of  tne  testator,  that  the  devisee  of  his  real  estate,  subject 
o  a  mortgage,  should  take  it  cum  &nere.  If  Uie  court,  in  that  state  of  circum- 
tanees*  had  decided  upoB^  apportiooii^g  the  deficiency  between  the  pecuniary 
eeatees  and  the  devisee  of  the  land,  a  reason  might  have  been  found  for  the  deter- 
Qination,  in  the  consideration  that  the  court  was  dividing  a  burthen  which  the 
taprioe  of  the  creditor  might  otherwise  ha.Te  thrown  wholly  upon  either.  But  tha^ 
B  uQt  the  deter^unation  of  tibie  eouit.  The  court  is  aetive  in  throwing  the  burthei^ 
rholly  upon  the  devisee  of  the  land — ^upon  the  party  apparently,  and  upon  the 
irdinary  principles  of  the  court,  entitled  to  be  exoneratedi  And  it  is  remarkable, 
hat  in  Forretter  ▼.  Lord  Leigh  (1),  the  possibility  of  this  very  circumstance  is 
tttted  as  the  reason  why  the  court  will  not,  in  favor  of  a  pecuniary  legatee, 
narslial  the  ^  assets,  by  compelling  a  bond  creditor  to  proceed  against  devised 
states.  I  am,  however,  bound  by  authority;  and  upon  the  authorities  I  think  the 
pecific  legatee  of  tho  Belvedere  leasehold  must  take  the  leeacy  cwoi  ontrcy  so  far 
bS  tiie  pecuniary  legatees  may  be  entitled,  under  the  rule  re^rred  to,  to  have  their 
egaoies  protected.  The  question  then  remains.  What  is  the  onus  with  which  he 
nust  be  charged?  If  the  policies  as  well  as  the  leaseholds  had  been  specif  oally 
pven,  there  must  have  been  an  apportionment  of  the  mortgage  debts  between  ihe 
easeholds  and  the  policies ;  and  oy  reasoning  analogous  to  that  by  which  I  sup- 
)OS0  the  court  to  be  governed  in  holding  the  pecuniary  legatees  entitled  to  com^ 
ipon  the  property  charged  with  the  debts  in  the  place  of  the  mortgagee,  I  think 
he  apportionment  must  still  take  place.  The  court  compels  the  orecutor  to  take 
Mtyment  of  his  debt  out  of  his  security,  or  places  the  legatees  in  the  same  situation 
ks  if  he  had  done  so,  UQt  because  the  security  is  specifically  bequeathed,  but  in  spite 
\i  tihat  circumstance.  A  rule  which,  in  a  specific  case,  mskrshals  the  assets  in 
kvor  of  pecuniary  legatees  at  the  expense  of  specific  leeatoes,  is  not  to  be  ex- 
ended  beyond  the  letter  of  authority,  which  only  confines  uie  creditor  to  his  entire 
lecurity.''^ 

(a)  1  AmbL  171. 


♦CHAPTER  IX.  [*848] 

2QUITABLB  INTERESTS  ARISING  FROM  ASSIGNMENTS  OF  CHOSBS 
IN  ACTION,  POSSIBILITIES,  AND  CONTINGENT  INTERESTS— AS- 
SIGNMENTS OF  SUCH  INTERESTS  AND  OF  RIGHTS  OF  ACTION- 
MAINTENANCE. 

General  Bute  of  Common  Law  that  no  PasnbUUgj  Bight,  nor  Thing  in  Action  dhaU 
be  assigned. 
The  true  Ground  of  the  Bute, 
Exception  infaoor  of  ike  Crown% 
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Bm$  of  Exchange,  dke. 
ConiTt  of  Ukanoary  would  not  adopt  iku  Doctrine. 

AUowed  AMngnmmU  of  ChoiCi  m  AeUon,  and  PMsibilUieifor  VdhtatfU  Cm- 

sideraHon. 
AMtignment  operates  at  Agreemad* 
Wright  r.  Wright 

Lord  Haraunekt^s  ObeervaHone  in  this  case. 
Baekley  v.  Newland. 
Bemedy  at  Law  on  Asngnment  of  Chose  in  Action, 
J^esibilities  coupled  with  an  Interest  in  Real  Estate,  now  Assignable  at  Lam^ 

Doctrines  of  the  Court  of  Chancery  in  regard  to  the  Assignment  of  Chases  in  Adm 

and  BMsibilities,  <fc.»  have  given  rise  to  a  class  of  Equitable  Interests. 
Sometimes  the  subject  of  Settlement, 

Not  competent  to  an  Executor  or  a  Tnutee  of  himsdf  to  leatfe  (Those  m  Adm 
outstanding. 
Ko  particular  Words  or  Form  necessary  in  an  Assignment  of  a  Chase  w  Aetiom, 
May  be  by  Parol. 
Covenant  to  Assign, 
Debts  are  Goods  within  the  Stat,  21  Jos,  I. 
lb  oomjUete  a  Transfer  of  a  DM,  so  as  to  amnd  the  Operatian  of  the  StaJuie,  aB 

be  done  towards  Delivery  of  Possession  that  can  be  done. 
Notice  to  the  DMor  or  Holder  of  the  Property  Essential, 

Particularly  incumbent  on  Trustees  of  a  Settlement  to  give  Notice, 
Conseqitences  generally  of  not  giving  Notice.    Advantages  of  giving  NaUee. 
Notice  to  one  of  several  Obligors  or  Trustees  sufficient. 
Any  actual  Ikotice,  though  only  in  Conversation,  sufficient. 
In  the  ease  of  an  Assignment  of  a  Mortgage,  or  of  the  Equity  of 
Notice  not  necessary, 

! 
Anu  Order  given  by  Debtor  to  his  Creditor,  haxxng  a  Fund  in  his  hands, 
the  Party,  amounts  to  an  Equitable  Assignment, 
Bin  of  Exchange. 
r*8491  *^^y  ^^""^^  appropriating  an  Existing  Fund  to  a  particular  I\trp99e, 
*■        ^    to  an  Equitable  Assignment, 

But  the  Appropriation  must  be  complete, 
Adams  V.  Claxton. 
In  cases  where  Third  Persons  have  been  hdd  to  be  entitled,  there  heis  usuaOy  been 

Consideration  for  the  Actual  Assignment  or  Appropriation. 
Mere  Voluntary  remittances,  with  Orders  to  pay  to  a  Third  I^son,  not  smffieied^ 
revohed. 

If  not  revoked  Mandatory  bound. 
Though  there  may  be  an  Assignment  in  E^iiy,  which  is  not  such  at  Last^  it  seesi 

that  what  is.not  a  Lien  at  Law  is  not  a  Lien  tn  Equity. 
Assignment  of  a  Contract  for  Sale  of  an  Estate  may  be  made  notwithstanding  SsL 

32  Hen.  Vin.  c.  9. 
Assianee  of  Chose  in  Action,  as  he  is  entitled  to  all  the  Bemedies  of  Assignor,  so  k 
taxes  it  sulject  to  aU  Equities, 
Length  of  Time,  d-c.,  may  place  the  Assignee  in  a  better  Situation, 
Assignment  of  Mortgage, 
Assignment  of  a  Legacy, 

A  Legacy  mav  be  assigned. 

Expression  of  Intention  communicated  to  the  Executor  not  sufficient. 

Where  an  Assignment  is  made  of  a  Legacy  charged  on  Land,  though  m  a  Begida 

County ^  it  is  only  considered  cu  an  Assignment  of  the  Money. 
Where  a  Legacy  is  assigned,  the  Executor  cannot  set  off  a  Debt  due  to  himsdf 
from  the  Legatee, — Assignment  by  Executor  of  Legacy  given  to  himself 

Assignment  ofPMsibilities,  dtc. 

Mere  Possibilities  may  be  the  sutQect  of  Contract  to  be  enforced  in  ike  Court  ^ 

Chancery. 
So  may  an  Interest  to  be  acquired, 

Freight  to  be  acquired  may  be  assigned  in  Equity. 
So  <u  to  be  good  againd  Assignees  in  Bankruptcy, 
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The  Court  of  Chancery  binds  the  Proparfu. 

Interests  not  Assignable  on  the  grouna  of  Public  Polictf, 

Half-Pay y  £c. 
Alimony. 

S  is  only  in  respect  of  Assignments  of  Property  that  (he  Court  of  Chancery  vnU  exer- 
cise its  JiLrisdiction. 
Right  to  avoid  the  Effect  of  a  Legal  Instrument  on  Equitable  Grounds^  not 
Assignable, 
Doctrines  as  to  Maintenance  and  Champerty, 

Maintenance  and  Champerty  still  discouraged  at  Law  and  in  Equity. 
Not  Maintenance  to  purchase  an  Interest  which  is  the  sut^fect  of  a  Suit. 
Number  of  Persons  having  a  common  Interest  joining  in  a  Suit. 
Assignment  of  Bight  tome  a  Bill  in  Equity. 
Prosser  v.  Edmonds. 

'In  the  preceding  pages,  we  have  considered  that  kind  of  equitable 
estate  or  interest  in  transferable  property  which  a  cestui  que  trust  enjoys, 
where  the  legal  estate  is  vested  in  a  trustee  in  trust  for  *him  :  we  r^oen-i 
have  also  considered  the  nature  of  the  equitable  estate  or  interest  >-  ■■ 
which  the  mortgagor  is  entitled  to  in  the  property  mortgaged  (a).  Some 
account  of  the  general  doctrines  of  the  Court  of  Chancery  in  regard  to 
Legacies  might  be  here  expected,  inasmuch  as  the  legatee,  at  least  until 
the  executcnr's  assent,  and  afterwards  where  the  demand  is  for  a  pecu- 
niary legacy,  has  an  equitable  interest  only.  The  nature  of  legacies, 
and  the  origin  of  the  jurisdiction  of  the  Court  of  Chancery  in  regard  to 
legatory  matters,  have  been  treated  of  in  the  former  volume  (a) ;  and 
some  of  the  more  important  doctrines,  such  as  in  regard  to  the  vesting 
of  legacies,  the  marshalling  of  assets  in  favor  of  legatees,  and  many 
other  topics  relating  to  legacies,  have  been  incidentally  adverted  to ; 
and  the  subject  of  legacies  given  by  way  of  Portion  has  been  gone  into 
at  large  in  this  volume  :  as  Mr.  Roper's  work,  with  the  large  additions 
made  to  it  by  its  learned  and  industrious  editor,  contains  an  elaborate 
exposition  of  the  law  relating  to  Legacies ;  and  Mr.  Justice  Williams's 
very  learned  work  on  Executors  contains  a  comprehensive  summary  of 
the  law  on  this  subject,  which  I  could  only  repeat  in  different  words, 
and  certainly  without  any  improvement  either  as  regards  arrangement, 
diction,  or  accuracy ;  and  as  the  works  above  referred  to  are  in  every 
one's  hands,  I  have  thought  it  would  be  superfluous  to  enter  into  the 
general  subject  of  Legacies.  I  therefore  propose  now  to  proceed  to 
consider  that  kind  of  equitable  interest  which  a  person  may  become 
entitled  to  in  property  not  assignable  at  ^the  common  law,  such  as 
choses  in  action  and  contingent  interests  and  possibilities :  this  is  the 
only  remaining  equitable  interest  to  which  our  attention  has  to  be  di- 
rected (6). 

'^The  wisdom  and  policy  of  the  sages  and  founders  of  the  law,"  says 
Lord  Coke,  and  this  has  often  been  repeated,  '^  have  provided  that  no 
possibility,  right,  title,  nor  thing  in  action,  shall  be  granted  or  assigned 
to  stranger^,  for  that  would  be  the  occasion  of  multiplying  contentions 
and  suits"  (c).  But,  in  regard  to  choses  in  action^  as  the  same  doctrine 
has  been  adopted  in  every  other  state  of  Europe,  it  may  be  doubted 

(a)  Siqnrti^  Vol.  i.  pp.  193,  194,  581.  sidered  as  done,"  form  the  subject  of  the  4th 

(6)  Equitable  interests,  arising  from  the    Section  of  Chap.  tL  nqf).  p.  251,  et  teq, 
maxim  that  "  What  ought  to  be  done  is  con-        (c)  LampeCt  case,  10  Co.  48,  a. 
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whether  the  reaaon,  which  has  been  the  fbandatioo  of  the  rale  eTery- 
where  else,  was  not  also  the  reason  for  its  introduction  in  this  conntij; 
namely^  that  the  credit  being  a  personal  right  of  the  creditor,  the  debUv 
being  obliged  towards  that  person  could  not  by  a  transibr  of  the  credit^ 
which  was  not  an  act  of  his,  become  obliged  towards  another ;  and  the 
r*R511  ^^^  especially  as  the  mode  of  effecting  *a  virtual  transfer  whick 
^  ^  was  invented  by  the  Roman  jurisconsults,  namelj,by  constitutiBg 
the  assignee  the  mandatory  of  the  creditor  (a)  to  sue  for  and  recoyer  die 
debt  in  the  name  of  the  creditor  (6),  has  also  been  adopted  in  our  8y»> 
tem  of  jurisprudence.  It  may  be  observed  that  the  sale  of  a  debt,  toge- 
ther with  the  security  was  declared  to  be  valid  by  the  emperor  Alexander 
Severus  (c),  and  it  was  evidently  not  an  uncommon  thing  for  debtors  to 
assign  debts  owing  to  them  by  others  to  their  own  creditors;  and  if 
notice  were  given  to  the  debtor,  the  receipt  of  the  assignor  wzb  bo  dis- 
charge ;  the  same  principle,  as  will  be  prcAeolly  seeiif  now  -preraib  ii 
our  system  of  jurisprudence  (d). 

It  was  once  doubted  whether  an  anniuty  was  asaigiiable  thovgfa  asngns 
were  mentioned  in  the  grant,  the  argument  being  that  it  wms  a  meie 
personal  contract,  and  thereibre  a  cbo^e  in  action ;  but  it  was  settled  ia 
MaufuPs  case  (tj^  that  express  woods  would  make  die  anmiity  assign- 
able  (/):  and  on  the  ground  that  a  mere  Possibility  coald  not  be  as- 
signed, it  was  held  at  law,  that,  if  a  term  were  devised  or  granted  to  one 
if  he  should  live  as  loag  as  die  term  should  last,  and  if  he  dioiild  dk 
before  the  term  should  end,  with  remainder  to  another,  in  such  case, » 
lon^  as  the  first  ^antee  was  alive,  the  remainderman  cooid  not  at  lav 
assign  his  interest  in  the  tet m,  it  b^g  but  a  possibility  (g). 

As  regards  choses  in  action,  there  was  and  is  at  law  an  exceptioa  to 
the  general  rule  as  laid  down  by  Lord  Coke  in  favor  of  the  crown;  thai 
a  debt  may  be  assigned  to  the  king,  though  it  be  not  ascertmned,  as  a 
debt  upon  a  bond  for  performance  of  covenants;  also,  the  king  may 
assign  a  chose  in  action,  as  a  recognizance,  obligation,  &c.,  or  a  thing 
for  which  another  is  accountable,  and  the  king's  grantee  may  soe  in  his 
own  name,  or  he  may  prosecute  an  extent  in  the  king's  name :  but  the 
king  cannot  assign  an  uncertain  thing,  as  damages  for  a  trespass;  and 
where  an  obligation  forfeited  by  outlawry  is  assigned,  the  grantee  cannot 
sue  in  bis  own  name  unless  he  has  special  words  enabling  him  to  do  it  (A), 

There  is  also  at  law  an  exception  as  regards  private  persons  in  tbe 
instance  of  bills  of  exchange  and  promissory  notes:  the  property  which 
r*8521  *^^  ^^^^^  in  the  payee  may  be  transferred  or  assigned  by  him  to 
■-  -I  any  other  person ;  which  power  of  assignment,  as  Sir  Wm.  Black- 
stone  observes,  is  the  life  of  paper  credit.  Still,  a  promissory  note  is  not 
a  chattel  in  possession;  though  by  statute  it  is  made  assignable  and 

(a)  Lampeti  cma%^  10  Ca  48,  a;  and  see  a  rent  charge;   the  reaaoa  giTeo*   namelf, 

Ccxl.  J.  viit.  42, 1;  Domat.  lib.  iv.  tit.  4,  §{  3, 4.  modui  et  tomtientio  vinemU  kgiurt,  if  applicable 

(6)  See  Pochier's  Treatise  on  ContraeC  of  to  the  case  of  a  personal  annuity,  Mrould  ex* 

Sale,  quoted.  Story,  S  1040,  note.  tend  to  annulling  a  rule  founded  on  geoenl 

(r)  Cod.  J.  iv.  tit.  39, 1.  3.  policy,  fpt  Ijord  Coke  patt  tbe  rale  agaiiut 

(d)  Cod.  J.  viii.  42,  3 ;  v.  tn/Vo,  as  to  the  assigning  choses  in  action  on  that  fbandaiioo. 
same  doctrine  in  the  Court  of  Chancery.  (g)  4  Co.  66,  b. ;  Touchst.  p.  239. 

(e)  7  Co.  28,  a.  (h)  Com.  Dig.  Assignment,  D.  [p.  $56]; 
(/)  So  it  is  said,  Harg:  note  to  Co.  latt    MUa  y.  WUIiamt,  1  P.  W.  292-3. 

144,  b.  i  but  MamiuPM  ease  seems  to  apply  to 
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trtnsferable,  according  to  thectistom  of  merchants,  like  a  bill  of  exefaangei 
yet  it  is  still  a  chose  in  action,  and  nothing  more  (a). 

But  the  Courts  of  Chancery,  from  the  earliest  times,  thought  the  doc- 
trine on  which  the  common  law  proceeded  in  these  cases,  as  too  absurd 
for  it  to  adopt  (&):  that  court,  acting  upon  principles  of  general  juris- 
prudence, held,  that  a  man  may  bind  himself  to  do  anything  which  is 
not  in  itself  impossible  (c),  and  that  he  ought  to  perform  his  obligations  (d) ; 
and  accordingly  it  has  always  been  held  in  the  Court  of  Chancery,  as  far 
back  as  its  records  reach,  that  the  assignment  of  a  chose  in  action  («), 
founded  on  a  valuable  consideration  (/*),  ought  to  be  enforced  (g).  iSo 
the  Court  of  Chancery  has  given  effect  to  assignments  of  every  kind  of 
future  and  contingent  interests  and  possibilities  in  real  and  personal 
property,  if  made  for  valuable  consideration  (A).  *^An  assignment,'^ 
said  Lord  Hardwicke,  speaking  of  cases  of  this  kind,  *' always  operates 
by  way  of  agreement,  or  contract,  amounting  in  the  consideration  of  this 
court  to  this,  that  one  agrees  with  another  to  transfer  and  make  good 
that  right  or  interest,  and,  Hke  any  other  agreement,  the  court  will  cause 
it  to  be  specifically  performed  (not  leaving  the  assignee  to  his  action  for 
damages  for  a  breach)  when  the  assignor  is  in  a  condition  to  transfer  the 
property,  or  to  cause  it  to  be  transferred,  to  the  assignee"  (t). 

{a)  2  Black.  Comm.  468-9,  Sweet*8  edit  f  legacy  was  forfeited  to  the  ciown  on  the 

6  Mees.  &  W.  426,  there  dted;  tt  y.  tuprOt  p.  legatee  being  ooovicted  of  felooy  before  the 

476.  cootingency  happened;  but  Lord  Langdalo 

(6)  Bailer,  J.,  MomUt  v.  MUkr^  4  T.  R.  340.  held,  that  as  neither  the  original  legatee  nor 

(c)  Heinnecc.  Jur.  Nat  et  GenL  a  14,  S  the  puschaser  bad  any  right  immediately  to 

397;  1  Fonbl.  213.  receive  and  enjoy  the  property,  but  it  was 

(ff)    Ibid,  and   1  RoU.  Abr.  419 ;  5  Vin.  only  in  contingency,  it  was  not  sabjeot  to 

Abr.  1 10,  there  cited.  forfeiture  for  felony,  ibid. 

(e)  As  to  what  legal  choses  ia  action  are,  (i)   Wright  v.  WrigkL^  1  Ves.  p.  41 1.    That 

•ee  VoL  L  pp.  180, 181.    There  are  equitable  was  a  case  of  meritorious  consideration  only, 

choses  in  action,  as  legacies,  which,  as  will  but    the    circumstances  were  peculiar.    A 

presently  be  noticed,  are  equally  assignable ;  father  had  by  deed  granted  a  possibility  of  » 

sothebenefitof  a  decree  or  judgment  may  be  legal  interest  under  an  executory  devise,  to 

assigned  in  equity,  and  a  judgment  may  be  his  younger  son  in  consideration  of  natural 

assigned  at  law  in  Ixeland,  (yFalhn  v.  DtBofif  love  and  affection — the  heir  at  law  of  the 

2  Sch.  &  Lef.  22.  father,  who  was    otherwise   provided    for 

(J)  In  Lord  Cartwt  T.  PoscAoA  3  P.  W.  (Belt's  note),  claimed  it  aAer  it  had  oomo 

199,  it  is  stated  (o6iter)  that  a  chose  in  action  into  possession,  he  having  the  legal  title, 

may    be    assigned    without    consideration,  The  observations  and  judgment  of  Lord 

though,  if  treated  only  as  a  contmct,  the  as*  Hardwioke  in  this  case  are  of  so  much  inv 

signment  would  reouire  a  oonsidaiution ;  see  portance  in  reference  to  the  sale  and  transfer 

2  Vem.  595,  3  Ch.  Kep.  50 ;  Jnon*  2  Freem.  of  possibilities  and  expectancies,  that  I  have 

145;  et  v.  tfi/ro,  EthoardM  v.  Jana:  as  to  thought  it  best   to  set  them  fi>rth  at  some 

Voluntary  Assignments,  v.  vdiroj  Chapter  x.  length.    "  It  Is  now  establisbed  in  this  court 

(g)  Sguib  V.  Wyn,  1  P.  W.  381 ;  Wright  v.  that  a  chose  in  action  may  be  assigned  $of 

Wrightt  1  Ves.  p.  4 1 1 ;  ^ow  ▼.  Doiokmi,  1  Ve»  valuable  consideration,  and  this  (i  c  the  coo- 

333,  overruling  Thomaa  v.  Freeman^  2  Vem.  tingent  interest,  the  subject  of  the  suit)  may 

563 ;  jifum.  2  Freem.  145.  be  released  as  a  chose  in  actaoo  may;  and  then 

(A)   Wamutrey  v.  Tanfidd,  1  Ch.  Rep.  16;  why  may  not  it  be  put  into  such  a  shape  as  to 

GoTMg  ▼.  Bidetrtte^t,  1  Ch.  Ca.  8,  and  the  be  disposed  of  to  a  stranger,  or  to  make  him 

other  cases  cited,  1  Fonbl.  215,  n.  (5);  and  (t.  e.  the  assignor)  (rusfet  for  a  stranger?   This 

Raithby's  note  to  Thomaa  v.  Frwman,  2  Vern.  court  admits  the  contingent  interest  of  terms 

563  (though  in  the  case  itself  the  contrary  for  years  to  be  assigned  for  valuable  consider- 

was  decided,  the  Lord  Keeper  erroneously  ation,  though  the  law  does  not,  and  further 

adopting  the  maxim,  EqidtOM  ttquiiur  legem);  permits  them  to  be  disposed  of  by  will,  as  in 

Jewetm  v.  Moulton,  2  Atk.  p.  421 ;  Spragge  v.  Wind  v.  Jekyl  (1  P.  W.  572).    But  that  de- 

Bi$da^  5  Ves.  588;  Stokee  ▼.  Hoiden,  1  Keen,  pends  on  the  same  reason  as  a  bequest  of  a 

152-3.    In  that  case,  it  was  attempted  to  de-  chose  in  action,  viz.  that  the  court  will  not 

duce  from  this  doctrine,  that  a  contingent  permit  an  executor,  or  administrator  with  the 
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*It  has  already  been  observed  that  the  coarts  of  law  have  adopted 
the  doctriDes  of  the  Court  of  Chancery  in  reg:ard  to  assignmeats  of 
r^e^l  *ehoses  in  action  (a):  now,  if  the  obligor  in  a  bond,  after 
^  -'  notice  of  .its  being  assigned,  take  a  release  from  the  obligee, 
and  plead  it  to  an  action  brought  by  the  assignee  in  the  name  of  the 
obligor,  a  court  of  law  will  set  aside  the  plea ;  so  if  he  plead  payment, 
unless  he  had  no  notice  of  the  assignment  (6) ;  but  the  action  is  DOt 
considered  to  be  the  action  of  the  cestui  que  trusty  so  far  as  that  a  debt 
due  to  him  from  the  cestui  que  trust  can  be  set  off  in  such  action  (c): 

will  annexed,  to  claim  in  oontradiction  to  the  against  him  the  oourt  would  ha^e  decreed  it 

will ;  and  besides,  will  make  it  good  in  case  on  the  foot  of  the  equitable  consideratioa,  and 

of  a  consideration,  as  in  T%nbaU  v.  Defanfjin  within  the  cases  of  making   good  defectife 

the  House  of  Lords,  1729,  which  was  the  executions  of  powers,  and  a  decree  of  cofT* 

strongest  case,  being  an  act  of  a  feme  oovert,  hold  without  surrender  (as  to  this,  see  ESk 

and  yet  it  was  established ;  and  I  should  not  t.  Nimmo,  tupra^  pp.  58,  2S5,  286,  and  the 

doubt  in  the  case  of  an  assignment  of  a  term  other  cases  referred  to  in  connection  with  it); 

of  years,  not  Ibr  money,  but  for  a  yoawfer  this  is  the  same  thing,  tboagh  imc  in  that 

MdLt  this  oourt  would  make  it  good  against  shape,  the  ooort  not  laying  w^eaght  on  ifas 

the  other  children,  and  the  executor  or  ad*  manner  but  the  sabstance."     ■*  I  agree  wiih 

ministrator.     But  this  is  said  to  be  a  oontin-  the  plaintiff,"  added  his  lordship,  in  reference 

gent  interest  or  possibility  of  an  inheritaiMse,  to  the  then  state  of  the  law,  *^  that  this  wooU 

and  there  is  no  case  of  making  that  good ;  as  not  have  been  good  by  a  will ;  and  I  thiak 

to  which  there  is  no  difference  in  the  reason  all  these  cases  of  personal  things  dider  from 

of  the  thing  between  that  and  the  allowance  cases  of  real  estate,  in  which,  if  not  well  de* 

of  an  assignment  of  a  personal  thing,  or  chat-  vised   in  point  of  law,  Ibr  'want  of  a  lepl 

tel  real,  the  heir  must  take  by  descent  and  manner  of  executing  the  instrament  or  pover 

succession  from  the  ancestor.     Trtwr't  case  in  the  devisor,  the  heir  roay  claim  in  oontia- 

{Hoimm  V.  TWoor,  2  P.  W.  p.  191,  Lord  Mac-  diction  of  the  ancestor  in  a  different  manaer 

elesfleld)  goes  a  great  way:  there  was  an  from  the  executor  or  administrator  (with  vi& 

agreement  on  marriage  to  settle  all  such  lands  annexed),  who  must  claim  according  to  the 

as  should  come  by  descent  or  otherwise  from  will." 

his  father,  which  this  oourt  carried  into  exe-        Btddof  v.  NevdUmd^  2  P.  W.  ]  85,  refened 

cution,  notwithstanding  an  expectancy  of  an  to  in  the  last  case,  was  this:    The  pbiaiiC 

heir  at  law  in  the  life  of  the  ancestor  is  less  Beckley,  and  ISr  George  Newiand,  who  bsd 

than  a  possibility.    In  that  case,  it  was  made  married  the  presumptive  heiress  of  one  Tfl^ 

good  by  way  of  agreement  for  valuable  oon-  gis,  entered  into  articles,  whereby  they  agreed 

sideration ;  then  how   does  an  assignment  that  whatever  should  be  given  to  either  of 

differ  from  it?    An  assignment  always  oper-  them  should  be  equally  divided ;  Torgis  left 

atesby  way  of  agreement  or  contract,  amoun^  a  considerable  property  to  Sir  G.  Newbod, 

ing  in  the  consideration  of  this  oourt  to  this,  and  the  plaintiff  filed  his  bill  claiming  under 

that  one  agrees  with  another  to  transfer  and  the  agreement  one  half.     Lord  Macclesfield 

make  good  that  right  or  interest,  which  is  made  a  decree  in  the  plaintiff^s  favor,  tboagh 

made  good  here  by  way  of  agreement.    So  there  was  no  other  consideration  than  the 

was  BttkUy  v.  Neigiamd  (jmfra)  which  was  as  mntual  benefit  of  the  chance;   saying  the 

little  to  be  favored  as  any  case  whatever.    I  agreement  to  share  was  not  disappointing  the 

agree  that  to  some  purposes  the  present  con-  intent  of  the  testator,  for  the   devisee  wooli 

sideration  is  not  so  strong  as  for  money.    If  have  power  to  dispose  of  the  estate  as  hs 

the  question  came  to  be  between  the  child  so  pleased  after  it  came  to  him. 
advanced  for  love,  ftc^  and  a  creditor  bon&         (a)  VoL  i.  p.  181 :  and  see  IfosCer  v.  JfS- 

fiky  the  equity  of  the  creditor  will  be  superior  &r,  4  T.  R.  340-1 ;  Mr.  Justice  Buller  there 

to  that  of  the  child ;  but  as  against  any  claim-  gives  a  history  of  the  law  on  this  topic;  hs 

ing  voluntarily  from  the  father  as  executor  or  would  have  abolished  the  forcing  the; 

administrator,  or  heir  at  law,  it  t>  a  amndgr^  to  declare  in  the  assignor's  name. 
at¥m^  and  only  made  so  in  (A«  seoMuf  dtgne,         (6)  I«gA  v.  Ltgh,  1  Bos.  &  P.  447; 

where  the  question  is  with  a  creditor  who  is  mng  v.  Cox^  7  Moore,  617;  Emtry  v.  Mmik- 

a  purchaser.   If  the  &ther  had  entered  into  a  ins,  10  Bing.  p.  23 ;  see  the  cases  collected, 

contract  for  himself  and  his  heira  with  his  Harrison's   Digest,  p.   1522;  and  Oiitty  oa 

younger  son,  in  consideration  of  natural  love.  Contracts,  605. 

and  the  advancement  he  was  naturally  bound        (c)  TWfar  v.  TWfar,  4  Bbm.  h  Ad.  745; 

to  make  for  him,  that  he  should  have  the  lands  disputing  Boftomley  v.  Brookt^  1  T.  R.6S1; 

when  the   event  should  happen,  the  heir  and  /{iid'gf  v.  Bvrch,  1  T.  R  622.     Of  Set-«ff 

would  be  bound,  and  upon  a  bill  brought  in  Equity  v.  tn/Wi,  3d  Vol. ;  and   Clark  v. 
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there  is,  however,  this  inconvenience  at  law,  that  the  defendant  in  such 
action  may  give  in  evidence  the  declarations  or  admissions  of  the  plain- 
tiff on  the  record,  to  defeat  the  action,  although  such  plaintiff  appear  to 
be  only  a  trustee  for  a  third  person :  evidence  of  admissions  of  the  parties 
really  interested  is  also  admissible  (a). 

In  ordinary  cases,  where  the  plaintiff  has  an  easy  remedy  by  suing  in 
the  name  of  the  assignor,  the  Court  of  Chancery  will  not  entertain  juris- 
diction, but  leave  the  party  to  his  remedy  at  law  (6);  and,  in  a  late  case, 
the  Vice-Chancellor  allowed  a  demurrer  to  such  a  bill ;  but  if  the  assignor 
refuses  to  allow  his  name  to  be  used,  or  threatens  to  impede  the  assignee 
in  his  proceedings,  or  is  acting  in  collusion  with  the  debtor,  these  are 
special  circumstances,  which  will  justify  such  a  bill  being  filed  (c):  and 
the  jurisdiction  of  the  Court  of  Chancery  is  so  much  more  effectual  in 
such  cases  than  that  of  a  court  of  law,  that  there  can  be  no  doubt  that, 
in  all  cases  where  there  is  any  complexity,  the  jurisdiction  will  be  sus- 
tained :  the  obligee,  like  every  other  trustee,  whose  name  is  used  by  the 
cestui  que  trust  as  plaintiff  in  an  action  at  law,  has  a  right,  unless 
there  be  a  stipulation  to  the  contrary,  to  an  indemnity  against  the  costs 
of  proceeding  in  his  name  (d). 

As  regards  Possibilities:  Even  prior  to  the  late  Statute  of  Wills, 
a  Devise  of  a  Possibility,  coupled  with  an  interest,  and  of  a  con- 
tingent •interest,  whether  in  real  or  personal  estate,  was  good  at  r#ocf:-i 
law  (e) ;  and  possibilities  coupled  with  an  interest,  not  naked  ^  -' 
possibilities,  and  contingent  interests  in  real  estate,  may  now  be  granted 
and  assigned  at  law ;  the  assignment  is  no  longer  a  contract  only  to  be 
carried  into  effect  by  the  Court  of  Chancery,  but  an  actual  convey- 
ance {f)j  so  that  in  such  cases  the  Court  of  Chancery  has  no  longer  any 
occasion  to  interfere:  but  assignments  of  possibilities  and  contingent 
interests  in  personal  chattels,  and  assignments  of  naked  possibilities,  are 
still  subject  to  the  exclusive  cognizance  of  the  Court  of  Chancery  (g). 

The  Assignment  of  choses  in  action  and  of  possibilities  and  contingent 
and  future  interests  in  real  and  personal  estate,  being,  as  above  stated, 
allowed  to  be  valid  in  equity,  gave  rise  to  a  distinct  and  important  class 
of  Equitable  Interests.  Choses  in  action,  such  as  policies  of  insurance, 
and  contingent  interests,  and  possibilities,  may  be,  and  frequently  are, 
the  subjects  of  settlement,  and  indeed  of  every  kind  of  disposition  of 

Cort,  Cr.  &  Phill.  154 :  the  statute  2  Geo.  IL    the  other  cases  cited,  1  Fonbl.  215.  n.  (g),  and 

c  22,  §  13,  governs  the  principle  of  set-off  at    see  Wright  ▼.  Wright^  tupra,  p.  853. 

law ;  et  v.  $upra,  Vol.  i.  pp.  247,  651.  (/)  See  the  stat  8  &  9  Vict.  c.  106 ;  tup. 

(a)    Smith's  Leading  Cases,  ii.    228,  ed.  ▼ol-  j-  PP-  291-2. 

1840:  in   the   note,  p.  236,  those  cases,  in  (g)  A  term  for  years  being  an  interest  in  a 

which  courts  of  law  have  to  take  notice  of  "tenement"  or  "hereditament,"  there  is  no 

equitable  interests,  are  stated.  doubt,  I  presume,  that  contingent  interests  in 

(6)  Key,  r.  WilHanu,  3  Y.  h  Coll.  466-7;  Jf"""J°'/?7  S'v^/'^'^m'^''  •^''l"??  °a 
and  iee  the  cases  dted  by  Mr.  Spurrier,  ibid.  ^^  ",^'"*«J  ^  ^  J'f^  f-  ^^^^  the  statute  9 
T>  463"    nd  bv  th    Vi     Chaiu^  U      of  E  a     Geo.  II.  c.  36,  enacts  that  no  "  hereditaments" 

hind  ik  the  <^  cited  bTlow.  ^"  ^',?'?J?!;!  "'  ."f  l*^  *"• '  ""^  i' ""' 

. .  been  held  that  the  statute  comprises  lease- 

CO    Hammond   ▼.    Mmenger,  9  Simons,    hoijg^  j^e  the  cases  collected.  By  the  wood's 

/j\  o       M       1         a:  -M-  J  <tAA         Convey,  by  Jarman,  p.  28.    As  to  the  assign- 

{d)  See  Amalmf  v.  Smutm,  4  Mad.  390.        nient  of  possibilities,  &c.,  in  equity  v.  infra, 
(0  See  JontM  ▼.  Eoe,  3  T.  R.  93-98 ;  and    p.  865. 
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which  a  trust  estate  is  capable :  an  assignee  ot  a  bond,  several  timei 
removed,  has  the  same  rights  as  the  onginal  obligee,  and  such  rigfau 
may  be  the  subject  of  settlement  or  disposition  (a).  It  is  very  oommot 
in  settlements  to  introduce  a  covenant  on  the  part  of  the  husband  to  eflect 
a  policy  of  insurance,  and  to  assign  it  to  trustees,  so  that  the  amoant, 
when  recovered,  may  be  settled  on  the  wife  and  issue  of  the  marriage; 
and  not  unfrequently  the  money  to  be  recovered  on  a  bond  is  settled  u 
the  same  manner  (6). 

To  constitute  an  assignment  at  a  bond,  judgment,  or  other  chose  it 
action,  do  particular  words  or  special  form  is  necessary:  indeed, the 
same  may  be  said  of  every  equitable  assignment,  at  least  where  there 
is  a  good  consideration  (c):  it  is  usual  to  introduce  a  power  of  attoniej, 
or  an  agreement  to  permit  the  assignee  to  make  use  of  the  name  of  the 
assignor  to  recover  the  property ;  but  where  these  are  wanting,  it  is  coih 
sidered  in  the  nature  of  a  declaration  of  *tnist  {d) ;  and  the  court 
has  implied,  as  part  of  the  contract,  that  the  assigning  creditor 
should  sufler  his  name  to  be  used  for  the  purpose  of  recovering  at  law 
the  subject  of  the  assignment  (e).  An  assignment  of  a  chose  in  actioa 
may  be  made  by  parol  {/). 

A  covenant  for  valuable  consideration  to  assign  a  chose  in  action  viB 
operate  in  the  Court  of  Chancery,  as  between  tibe  parties  as  an  assign* 
ment ;  for  this  court  considers  what  ought  to  be  done  as  done,  a  maxin 
which  has  been  fully  considered  in  a  preceding  section ;  and  if  such  a 
covenant  be  made  to  a  creditor,  in  the  absence  of  fraud,  the  creditor,  on 
the  death  of  the  covenantor,  will  be  entitled  to  the  benefit  of  the  prdier- 
ence  thus  given  to  him ;  for  it  is  not  like  an  attempt  to  give  a  creditor  i 
preference  not  allowed  by  the  rules  of  law  or  equity  out  of  the  general 
assets,  which  cannot  be  done ;  by  the  efiect  of  the  covenant,  the  chose 
in  action  is  removed  from  the  general  assets,  just  as,  where  a  person  is 
entitled  to  a  remainder  of  a  term,  he  may  assign  it  without  its  being  said 
to  interrupt  the  course  of  administration  {g). 

But  some  important  considerations  are  to  be  attended  to,  in  order  that 
an  assignment  of  a  chose  in  action  may  be  good  as  against  third  persons. 
It  was  decided  in  Ryall  v.  Rowks  (A),  that  debts  are  within  the  statute 
21  Jas.  I.  c.  19,  §  11  (i);  therefore,  in  order  that  an  assignment  of  t 
debt  may  be  good  against  assignees  in  bankruptcy  or  in  insolvency,  all 

(a)  See  Ord  ▼.  WhUe,  3  Beftv.  365.  (/)  Beatk  v.  HaU,  4  Taunt.  32S;  SL  C.3 

(b)  As  in  Meux  v.  Bdl,  1  Hare,  pp.  457-  Boso's  R.  271;  TiblnU  v.  Gm>rge^  5  Ad.  ft 
499.     As  to  who  will  be  entitled  to  any  Ell.  115-16. 
Bonus  that  may  be  declared  on  a  Policy  so  (g)  Lord  Ardwicke,  Lord 
settled,  see  Courtney  v.  Ferren^  I  Sim.  137 ;  Wtndkaim,  2  Yes.  6. 
Parket  ▼.  Bolt,  9  Sim.  388.    V.  m^.  Vol.  i.  456.  (A)  t  Yes.  348, 375. 

(r)  How  ▼.  Dawmm,  1  Yes.  832 ;  Makobn        (t)  By  that  statute,  which   is 
V.  ScotU  3  Hare,  52.  by  6  Geo.  lY.  e.  16,  §  72,  with  some  vaW 

(d)  See  Butler's  note  to  Co.  Litt.  232,  b^    alterations,  if  any  bankrupt  shall,  by 


note  (1);  d  v.  siipra,  853,  d  in/rOf  p.  867.  and  permissioii  of  the  true  owner  tbefsoC 

(«)  y.  st^.  p.  854  ;  where  a  person  enters  have  in  his  poeecoaion,  order,  or   di8|MMatioB» 

into  a  covenant  with  a  third  person,  as  ttny^foodM  or  chaU^  whereof  he  'wms  iLpusarf 

trustee  for  another,  the  ce$tui  qu*  trutt  cannot  owner,  or  whereof  he  shall  have  tekea  spaa 

institute  a  suit  against  the  covenantor  for  a  himself  the  sale,  alteration,  or  diapositioD»af 

specific  performance,    without  making  the  owner,  the  oommissioneis  may  dispose  of  ihe 

trustee  a  party;   Cookt  v.  Cooke,  2  Yem.  p.  same  for  the  benefit  of  the  creditors.     IV 

3G;  Cope  V.  Parry,  2  Joe.  &  W.  538.  decisions  on  this  statntet  as  will   be 
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DQst  be  done  tbat  the  nature  of  the  case  will  permit,  to  complete  the 
ransfer.  A  chose  in  action  does  not  of  course  admit  of  tangible  pos« 
essioD,  or  by  consequence  of  delivery  {g);  but,  in  order  that  a  person 
nay  acquire  by  assignment  a  complete  title  to  a  chose  in  action  as  against 
ssigoees  in  bankruptcy  or  insolvency— and  the  same  principle  holds  as 
>etween  a  prior  and  a  subsequent  purchaser  or  incumbrancer— every* 
bing  must  be  done  towards  the  obtaining  of  quasi  possession  that  the 
abject  admits  of;  the  assignee  must  do  that  which  is  tantamount  to 
btaining  possession,  by  placing  every  person  who  has,  *within  r*057'i 
is  knowledge,  an  equitable  or  legal  interest  in  the  matter  under  ^  ^ 
n  obligation  to  treat  it  as  his  property:  for  this  purpose,  he  roust  give 
[otice  to  the  holder  of  the  fund.  In  the  case  of  a  debt,  for  instance, 
otice  to  the  debtor  is  for  many  purposes  tantamount  to  obtaining  pos- 
^ssion  (a):  if  the  assignee  omit  to  give  that  notice,  he  is  guilty  of  the, 
ime  degree  and  species  of  neglect  as  he  who  leaves  a  personal  chattel, 
>  which  he  has  acquired  a  title,  in  the  actual  possession  and  under  the 
ctual  control  of  another  person ;  but  if  notice  be  given,  the  notice  con- 
>rts  the  debtor  into  a  trustee  or  qtiasi  trustee  for  the  purchaser  (6).  If 
bond  be  left  in  the  hands  of  the  assignor,  he  may  assign  it  again,  or 
ay  show  it  to  any  creditor  as  an  evidence  of  so  much  money  due  to 
m,  and  so  deceive  the  creditor  (c);  and  such  a  case  is  within  the  pur- 
ew  of  the  statute  (d).  In  the  instance  of  book  debts,  notice  to  the 
ibtor  alone  is  sufficient,  for  a  book  debt  cannot,  in  any  sense,  be  the 
(bject  of  delireiy,  as  in  one  sense,  namely,  by  the  delivery  of  the  se- 
irity,  a  bond  debt  or  a  policy  of  insurance  may  (e). 
If  shares  in  a  company  are  purchased  by  one  person  in  the  name  of 
lother,  and  no  express  notice  that  the  holder  is  trustee  is  given  to  the 
^mpany;  a  purchaser,  or  mortgagee,  who  gives  actual  notice  to  the 
mpany — that  is,  to  the  directors  or  manager&-^will  have  priority :  the 
tice  which  the  holder  has  cannot  be  considered  within  the  rule  {f)y 
act  notice  to  one  partner  is  notice  to  the  company  (g).  But,  according 
the  doctrine  of  the  Vice-Chancellor  of  England,  notice  to  one  of  the 
9ured,  in  an  insurance  company  where  all  the  assured  are  partners,  is 
tice  to  the  company  (A). 

It  is  particularly  incumbent  on  trustees,  in  all  cases  where  a  chose  in 
lion,  such  as  a  bond  or  other  debt  or  a  policy  of  insurance,  is  assigned  to 

ioed,  might  have  afforded  a  good  test  as  to  (d)  21  Jae.  I.  o.  19,  §  11,  ibid. 

etber  aU  has  been  done  that  coald  ha^e  («)  ExptaU  Momro^  Bock,  303. 

n  done  ^  as  to  make  a  voluntacy  assign-  (/)  See,  as  to  this  rule,  Jhmean  v.  Ckam^ 

at  effectual  (g).    As  to  delivery,  Y.  wpru^  bertayfu,  11  Sim.  123,  tn/ro,  and  Feltkam  ▼. 

.  i.  p.  184.  Chrk,  1  De  6.  Ic  S.  307. 

a)  And  see  Jonu  v.  Gibbonty  9  Ves.  410.  (g)  Martin  v.  Segdwiek,  9  Beav.  338;  in 

6)   Sir  T.  Phimer,  Dtark  y.  HaU^  3  Rnss.  Ex  parti  Hertnmty,  1  Conn.  &  L.  561 ;  Lord 

s<  ▼.  p.  12;  Loveridge  v.  Cocptr,  ib.  p.  80;  C.  Sugden  expressed  his  disapprobation  of 

ter  ▼.  Bhdcttom,  I  My.  &  K.  297;  S.  C.  Ex  parU  VFaiTibrian,  4  Deac.  &  C.  p.  412, 

Li.  N.  S.  332;  Mtux  y.  Bell,  1  Hare,  73;  and  see  WeU  ▼.  JUid,  2  Hare,  249;  pariicu- 

,  p.  473.      The  debtor  is  a  trustee  in  this  larly  p.  255,  where  the  aathorities  are  ex> 

le,  tbat  if  he  pay  to  the  original  creditor,  it  amined,  and  the  practice  of  partkniiar  offices 

.  not  be  a  disobarge.  is  adverted  ta 

e;)   Hyall  V.  JUMt,  1  Atk.  172-77;  1  Yes.  (A)  Duncan  v.  OAoftiAsrbyiM,  1 1  Sim.  126; 

.367,  "where  Chief  Baron  Parker,  velerring  Aere  the  fiust  of  the  assignment  of  a  policy 

le  doctrine  of  the  Roman  law,  SMp.  p.  851,  by  one  of  the  assored  was  held  to  be  notice  tt> 

I,  **  Alter  notice,  the  debtor  cannot  after^  all  his  partners;  but  see  Martin  v.  Sedgwidt, 

■da  jtietify  paymeq^to  the  assignees;"  c^  v.  9  Bear.  336,  mipra;  Dmtean  v.  Chamberlaym 

m  ▼.  Gibbant,  9  Yes.  410.  was  there  cited,  and  Ex  parte  Hsnmuty^  infra. 
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them  in  a  settlement,  or  in  any  other  way  for  the  benefit  of  others,  to  gin 
ryoeo-i  notice  to  the  debtor  or  persons  liable,  for  without  *such  notice  tbe 
^  -'  debtor  may  pay  to  the  obligee  or  person  leg^ally  entitled,  or  to  i 
subsequent  assignee  who  has  giren  notice ;  indeed,  the  subsequent  as- 
signee for  value  is  entitled  to  preference,  for  it  was  by  the  default  of  tbe 
persons  having  the  prior  assignment,  in  not  giving  notice,  that  the  sob- 
sequent  purchaser  was  drawn  in  to  advance  his  money  (a) ;  and  a  trustee, 
to  prevent  any  subsequent  fraudulent  transfer,  independently  of  the  con- 
sideration that  the  assi&^ment  is  not  complete  without  it,  should  procore 
the  bond  or  policy  to  be  delivered  to  him,  and  he  ought  to  keep  it  (h); 
for  any  default  in  the  performance  of  these  requisites  he  will  be  person- 
ally liable. 

Where  the  debtor  has  notice  of  the  assignment,  the  title  of  the  as- 
sigpiee  is  perfect,  as  to  him ;  he  is,  in  equity,  bound  to  pay  the  nioney  to 
the  assignee,  and  not  to  the  original  creditor  (c).  But  want  of  notice  to 
the  debtor  does  not  affect  the  rights  of  the  assignee  as  against  the  »- 
signor ;  as  between  themselves  the  agreement  subsists,  and  if,  for  vala- 
able  consideration  the  court  will  enforce  it  (d) :  the  debtor,  however,  ia 
the  absence  of  notice,  may  of  course  pay  to  the  original  creditor,  or  ai 
he  may  direct,  without  reference  to  the  right  of  such  assignee,  of  wbick 
he  is  ignorant  (e) ;  and  if,  before  notice  given  to  the  debtor  of  a  prior  as- 
signment, a  person  advances  money  upon  an  assignment  of  the  dd)t, 
without  notice  of  the  prior  assignment,  and  he  perfects  his  title  by  no- 
tice to  the  debtor,  such  subsequent  assignee  wiU  be  entitled  to  priority 
as  against  all  parties  (y*);  and  that,  notwithstanding  the  subseqaent 
assignee  may  have  made  no  inquiry  of  the  debtor,  for  the  inquiry  in  sach 
case  would  have  been  nugatory  (g). 

Notice  to  one  of  several  obligors,  or  to  one  of  several  trustees,  ope- 
rates as  effectually  as  notice  to  all,  so  long  as  such  person  remains  i 
co-obligor  or  trustee,  inasmuch  as  a  purchaser,  in  order  to  acquire  pri- 
ority, must  apply  to  all  (A);  but  if  the  person  to  whom  notice  has 
r*8591  *^^^^  given  has  died,  or  ceased  to  be  a  person  to  whom  a  ptt^ 
*■  -'  chaser  would  in  the  ordinary  course  apply,  then  the  notice  viH 
not  secure  a  preference  to  the  person  giving  such  notice,  for  it  will  net 
be  presumed  that  the  notice  was  communicated  to  the  co-obligors  (t).  If 
an  assignment  or  deposit  of  a  policy  be  made  before  an  act  of  bank- 


(a)   Wright  ▼.  Lord  DordinUr,  3  Rum.  49,  9  Bli.  N.  S.  332,  have  established  the 

D.  (see  3  Russ.  58)  ;  Ikark  v.  HoA,  Lootridgt  rale  that  in  all  assignxneDts  of  equitable  m- 

▼•   CoaptTf  Foiter  ▼.   f/adbtone,  Timmm  v.  terests,  other  than  equitable  estates,  be  vte 

JtamMboltom^  ttbi  nip.  gives  notice  to  the  trustees  has  pnoritf  over 

(6)  Evam  v.  Bidkn^ubi  $up. :  6  Yes.  174;  him  that  does  not,  on  the  principle  that  vi^ 

JTnye  v.  Jtfborr,  1  S.  &  S.  65 ;  Mmx  v.  BeUf  out  sneh  notice  the  title  is  not  eonipleiBL    Sse 

1  Hare,  98 ;  Booth  v.  Ughtfooi,  L.  C.  17  Jan.  5  Hare,  20,  Si,  WHmot  v.  POpc. 
1844;  Hill  on  Trustees,  456.  (g)  See  Tinwm  v.  RanubaUom^  2  Keen, 49; 

{c\  Row  V.  DanMon^  1  Yes.  332 ;  RyaU  v.  Mt%tx  v.  £eU,  1  Hare,  89.    See,  oo  this  nb 

Roiduy  1  Yes.  348,  362,  367 ;  iMngky  v.  Jjurd  ject,  Lewin  on  Trusts,  51 1,  H  teq,;  and  H31 

Osrfordy  Ambl.  17.  on  Trustees,  p.  454,  cC  teq. 

Sd)  See  Jomt  v.  Gibbom,  9  Yes.  407,  410.  (h)  It  may  be  useful  to  observe  that  irate 

()  See  Jonet  v.  Gibbont,  ubi  mip.;  Priddif  the  stat  5  Yict  c.  5,  §  4,  a  Distringas  maybe 

V.  iZoie,  3  Meriv.  107.  obtained  to  restrain  the  transferor  stock.    Ses 

(/)  See  JKna  v.  Bdl,  1  Hare,  84-5,  95.  Dan.  Pr.  1552. 
The  oases  of  Deark  v.   HaU,  Lowuige  v.        (a)  SlwittA  v.  SMJk,  2  Cr.  &  Mees.  231,  aad 

Cooper  {tupra).  Potter  v.  Bladatum,  1  My.  other  cases  cited ;  Jtfmr  v.  B^  1  Hare,  73 

&K.;  &  C,  reported  as  FoiUr  y,  CodBO^  97;  Wim  r.  Wim,  2  Jaoea  k  hat.  4QS. 
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raptcy,  and  notice  be  not  given  to  the  insurance  company  until  after 
the  act  of  bankruptcy,  but  before  the  fiat  and  without  notice  of  the  act 
[>f  bankruptcy,  still  the  assignment  is  good  as  against  the  assignees  (a). 

The  general  rule  is,  that  the  notice  must  be  sufficient  to  effect  its 
object,  that  object  being  to  prevent  mistakes  as  to  the  property  in  the 
chose  in  action  (6);  it  must  be  such  notice  as  must  reach  the  party  who 
has  to  pay  (c):  but  any  actual  notice  is  sufficient  to  secure  to  the  pur- 
chaser or  mortgagee  his  priority  over  a  trust  fund,  though  it  be  only  com- 
municated in  conversation  with  one  of  the  trustees  (d).  Where  notice 
cannot  be  given  to  the  trustee  in  whose  name  the  stock  assigned  is  stand- 
ing, he  who  first  obtains  a  distringas  on  the  stock  will  have  priority  (e). 
Inhere  a  sum  standing  in  the  name  of  trustees  is  given  by  a  testator  as 
n  specific  legacy,  the  executor  not  having  assented  to  the  legacy,  the  in- 
(utmbrancer  under  the  specific  legatee  who  first  gives  notice  to  the  exe- 
cutor is  entitled  to  priority  (/). 

Where,  in  the  case  of  a  mortgage,  the  estate  in  mortgage  is  assigned, 
:he  debt,  as  before  noticed,  follows  the  estate;  the  estate  cannot  vest  in 
>ne  person  and  the  right  to  receive  the  debt  remain  in  another,  so  that 
Dotice  to  the  mortgagor  is  not  necessary,  though  a  bond  may  have  been 
^ven  as  a  collateral  security  (g) :  an  assignment  of  a  trust  estate  in  land, 
ind  a  conveyance  of  an  equity  of  redemption  absolute,  or  by  way  of 
lecurity,  as  has  already  been  mentioned,  requires  no  notice  to  be  given 
o  any  one,  because  each  of  those  subjects  is  an  Estate  (A).  The  interest 
prhich  a  creditor  has  by  the  deposit  of  a  deed  may  be  assigned  (i). 

An  order  given  by  a  debtor  to  his  creditor  (&),  directed  to  a  third 
''person  having  in  his  hands  funds  of  the  debtor,  in  specie^  or  in  r^o^n-i 
:he  way  of  a  debt  due,  desiring  him  to  pay  the  creditor  out  of  ^  -I 
liat  specific  fund,  is  a  binding  equitable  assignment  of  so  much  of  the 
fund  or  credit,  not  only  against  the  party  giving  the  order,  but  his  as- 
ngnees  in  bankruptcy  or  on  insolvency  (/).  ''If  he  could  transfer,"  said 
Lord  Thurlow,  in  a  case  of  this  description,  ''he  has  done  it,  and  it 
>einghis  own  money  he  could  transfer  (m) ;  the  order  being  shown  to  the 
iebtor,  he  is  bound  (n),  and  the  transaction  is  complete  (o)  even  as 

!d)  In  re  Stya%  1  Phill.  105.  Sim.  275,  as  to  exigencies  of  the  Stamp  Acts 

b)  Sir  £.  Sugden,  Ex  parte  Htmuttty^  1  in  such  cases ;  see,  also,  Lett  y.  Morrit^  4  Sim. 

>onn.  &  L.  p.  564,  and  see  Martin  ▼.  Sedgwidc,  611.  In  the  latter  case,  an  important  question 

)  Beav.  337.  *  as  to  the  right  to  call  for  production  of  the 

(c)  Sir  Edward  Sugden,  vAi  wp.;  but  tee  document  by  the  plaintiff  when  it  is  admitted 

Ouncan  y.  ChamberlayiUj  mp.  in  the  answer,  is  decided. 

(cf)  Smith  y.  Smith,  2  Cr.  &  Mees.  231,  the         (0  Ex  parte  Jldenon,  1  Mad.  53 ;  affirmed 

>er8on  to  whom  the  communication  was  made  on  appeal,  3  Swanst.  p.  292 ;  the  debtor  had 

^aa  not  the  acting  trustee :  in  Fotterv.  Black-  there  accepted  the  order  upon  him. 
tone,  uln  sup,,  the  notice  was  to  the  solicitor.  (m)  YeaU$  y.  Groveiy  1  Yes.  J.  281  -,  this 

(«)  Etty  Y,  Bridget^  2  Y.  &  C.  C.  C.  486.  was  an  order  to  pay  out  of  purchase  money; 

(/)  HoU  y.  DeweUj  4  Hare,  447,  451.  there  was  no  express  acceptance;  4  My.  &  Cr. 

C^)  /oiMf  y.  Gibbom,  9  Yes.  407 ;  1  Buck,  702;  Bow  y.  Dawton,  1  Yes.  333. 
{03 ;  y.  mqi,  pp.  655,  656^  (n)  Ex  parte  SoiUhy  3  Sviranst  393 ;  Bumy. 

(A)  Y.  int.  aHa,  Jones  y.  Jones,  9  Sim.  633  CarvaDiOy  4  My.  k  Cr.  p.  702 ;  in  that  case, 

[see  the  remarks  on  this  case,  Jarm.  by  Sweet,  there  was  a  distinct  contract  to  giye  an  order 

173-4,  and  sup.  642,  764).  to  appropriate  the  funds  in  question  to  the 

(t)  Hobson  y.  Millard,  2  M.  &  Rob.  343,  discharge  of  the  debt, 
iolfe,  B.  (o)  1  Yes.  J.  282. 

(k)  See  Lord  Braybrooke  y.  Meredith,  13 
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against  assignees'^  (a).  So  a  bill  of  exchange,  drawn  in  respect  of  a 
particular  demand  in  favor  of  a  creditor,  has  been  held  to  be  an  asaga- 
ment  in  equity  of  that  demand  pro  tanto  to  the  legal  holder  of  the  biU(&): 
and  it  has  been  repeatedly  decided,  both  at  law  and  in  equity,  thtf, 
where  a  creditor  on  whose  behalf  a  stake  has  been  deposited  by  tte 
debtor  with  a  third  person,  receives  notice  of  that  fact,  the  notice  wffl 
convert  the  stake-holder  into  an  agent  for  and  a  debtor  to  that  creditor, 
on  the  ground  that  the  creditor  may  have  forborne  to  sue  on  the  faith  cf 
the  notice  he  has  received  (c):  indeed,  as  a  general  rule,  any  order, 
writing  or  act,  by  which  a  fund  is  appropriated  to  any  particular  pur- 
pose, amounts  to  an  equitable  assignment  of  that  fund  (d).  Bat  in  aD 
these  cases  there  must  be  an  express  engagement  or  a  direction  to  paj 
out  of  the  particular  fund,  amounting  to  an  appropriation  of  a  part  of » 
existing  fund  for  that  purpose  (e):  and  where  the  title  depends  on  a 
direction  only,  in  order  to  make  the  transfer  effectual,  the  owner  must 
have  done  that  which  puts  the  fund,  or  that  part  of  it  which  is  intended 
r«fif?l  1  ^^  ^^  transferred,  *out  of  his  control  {/).  An  act  intended  to  be 
"-  -I  an  assignment,  but  which  is  not  perfected,  will  not  amount  to  an 
appropriation.  One  William  Wood,  who  had  been  executor  to  one  By- 
field,  and  who  had  misapplied  part  of  the  assets,  had  effected  a  policy 
on  his  life :  he  voluntarily  signed  a  written  instrument,  and  annexed  it 
to  the  policy  by  means  of  a  pin,  to  the  following  effect:  The  annexed 
policy  of  insurance  (describing  it)  for  securing  to  my  executors,  &e^ 
payment  of  1000/.  upon  the  event  of  my  death,  is  hereby  agreed  aad 
intended  by  me  to  be  vested  in  Mary  Woodyear,  interest  to  be  laid  out 
by  her  upon  the  trusts  stated  (which  were  for  the  benefit  of  Mrs.  Byfidd 
and  her  family);  but  he  did  not  state  that  it  was  to  be  in  satisfiacticm rf 
any  debt;  the  date  was  false,  for  Byfield  was  not  dead  at  the  date  of  the 
memorandum :  the  policy  and  the  memorandum  were  kept  by  Woo4 
and  no  communication  was  made  to  the  insurance  office  or  any  of  the 
parties  interested.  Wood  afterwards  assigned  all  his  efiects  to  trustees 
for  his  creditors,  and  delivered  the  policy  and  the  memorandnm  to  die 
trustees;  the  question  was(^)  whether  the  written  instrument  amounted 
to  an  appropriation  of  the  policy.  Sir  William  Grant  held  that  it 
did  not.     It  was  originally,  said  the  learned  judge,  Wood's  own  pio- 

(a)  See  the  cases  cited  above,  and  the  Vice-  on  that  doctrine  in  jScton  ▼.  Woodgait  (tka 

Chancellor  Wigram's  judgment  in  Meux  v.  typ.v.  60). 

Bell,  ubi  mtp.    The  course  of  the  decisions  at  (a;  See,  in  addition  to  the  cases  aboTeasd 

law  has  been  that  the  party  receiving  the  TiblnU  t.  George,  5  Ad.  &  £L  p.  116;  Od' 

order  should,  in  some  way,  enter  into  a  con-  Iyer  y.  Falkm,  Turn,  &  R.  p.  470;  SemAt. 

tract  to  apply  the  money  as  desired,  or  he  Everetty  4  Bro.  67 ;  jSdamt  ▼.  CZozfon,  6  Tes. 

cannot  be  sued  at  law;  see  Ex  parte  South,  231.  I  am  now  speaking  of  transfers  for  vabe. 

ulfi  M^.;  Williama  v.  Everett,  14  East,  597.  (e)  WaiMm  v.  Ihdce  of  Wefluigfoit,  1  Rs» 

(6)  Schank  v.   Morland,  before  the  Vice-  &  M.  605 ;  and  see  Malcobn  v.  ficott,  3  Haie, 

Chancellor,  13th  July,  1819,  Mad.  Pr.  i.  686,  45,  55:  as  to  where  the  direction  amosBS 

3d  ed. ;  and  see  jMt  v.  Morrit,  4  Sim.  607.  only  to  a  lien,  v.  infrii. 

(c)    Vice  Chancellor  Wigram's  judgment,  (/)  Gas/cell  v.   GaakO,  2  To.  &  J.  502; 

Kirtcan  v.  Daniel,  5  Hare,  493;  in  that  case,  there  the  fund  had  been  by  the  directiossof 

the  modern  cases  at  law  are  cited.    See  the  the  owner  carried  over   to  certain  persoss 

observations  of  the  Vioe*Chancellor  in  this  with  the  intent  that  they  sfaonld  be  trasieei 

case,  pp.  499,  500,  on  the  doctrine  in  Garrard  for  another ;  but  as  no  notice  had  been  g^vce 

▼.  Lord  Lauderdale  {tupra,  p.  60),  that  notice  to  the  trustees.  Lord  C.  Alexander  ooos^exed 

to  the  creditor  cannot  enlarge  the  effect  of  the  that  it  was  still  under  the  control  of  the  owotf  j 

deed  which  per  te  gives  no  interest  to  the  and  see  Wheatley  v.  Purr,  1  Keen,  551. 

creditor;  and  see  Sir  J.  Leach's  observations  {g)  Manu  v.  Claxtcn,  6  Yes.  S26. 
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perty,  it  had  not  ceased  to  be  so,  it  had  not  been  transferred;  and  the 
paper  was  insufficient  to  give  to  any  other  person  a  lien  so  as  to  prevent 
the  effect  of  any  general  or  special  assignment ;  he  might  have  destroyed 
it  (a) :  he  bad  not  done  all  that  he  might  have  done ;  he  might  have  assigned 
it  immediately  to  a  trustee  upon  the  trust  of  Byfield's  will,  and  he  pro- 
fessed to  intend  to  do  that ;  it  did  not  purport  to  be  a  final  instrument,  it 
rested  upon  a  mere  declaration  of  intention,  which  could  produce  no 
effect  whatever  (J). 

It  is  to  be  observed  that,  in  most  of  the  cases  above  cited  in  which 
third  persons  have  been  held  to  be  absolutely  entitled  to  the  benefit  of 
die  assignment  or  appropriation  in  their  favor,  the  act  has  been  done 
in  pursuance  of  some  contract  or  engagement,  and  there  has  been  an 
actual  consideration  for  the  assignment  itself,  not  merely  a  considera- 
tion which  would  support  such  an  assignment;  or  the  directions  have 
*been  given  in  pursuance  of  a  promise  by  the  debtor  to  a  ere-  rvo/^oi 
litor,  in  answer  to  an  application  to  pay  the  debt  out  of  that  par-  *-  -^ 
icularfund  (c);  but  it  must  be  remembered  (d)  that,  where  a  remittance 
>f  bills  or  a  consignment  of  property  of  any  kind  is  made  by  the  owner, 
lot  in  consequence  of  any  obligation  or  contract  express  or  implied,  but 
>f  his  own  motion,  with  orders  to  pay  over  the  proceeds  to  a  third  per- 
son, this  is  not  an  irrevocable  appropriation  at  law  (e)  or  in  equity,  though 
he  third  person  be  a  creditor  {f) :  nor  is  a  merely  voluntary  arrange- 
nent  made  by  the  debtor  himself  for  payment  of  a  creditor  out  of  a  par- 
icular  fund,  though  communicated  to  the  creditor,  absolutely  binding 
o  that  it  cannot  be  revoked,  that  is,  in  the  absence  of  special  circum- 
tances,  as  forbearance  and  the  like  on  the  part  of  the  creditor  so  as  to 
aise  a  case  of  contract  or  of  fraud  {g) :  but  if  there  be  no  revocation,  the 
nandatory  it  is  presumed  is  bound,  on  the  application  of  the  party  for 
vhose  benefit  the  remittance  is  made,  to  apply  the  property  accoiding 
0  the  directions  he  has  received ;  and  on  the  death  of  the  mandatory,  the 
property  being  bound  by  the  trust  would  not  form  part  of  his  general 
issets,  nor  would  it  pass  to  his  assignees  on  his  becoming  bankrupt  (A), 
for,  on  the  death  or  bankruptcy  {%)  of  the  mandant,  it  is  presumed, 
7ould  the  property  so  remitted  form  part  of  his  general  assets,  in  any 
ase  where  there  had  been  no  revocation ;  but  more  especially  if  the 

(a)  P.  230.  to  the  right  to  recover,  at  law  or  in  eqiiit}r, 

(6)  P.  231.    Sir  W.  Grant  added,  '*I  do  under  a  mandate  or  order  given  for  the  bene- 

ot  yery  weU  know  what  is  meant  by  an  ap*  fit  of  a  third  person,  of  wiiic)]  a  sammaiy 

ropriation  of  the  policy  to  a  debt ;  how  a  may  be  seen  in  his  Commentaries  on  Eq. 

lan,  sitting  in  his  closet,  could,  by  writing  a  Jurisprudence,  vol.  i  473,  §  1041,  tt  uq, ;  et 

aper  declaring  that  certain  bonds  or  part  of  v.  tuprOt  Vol.  i.  p.  458,  n.  (6) ;  et  sup.  p.  59 : 

is  stock  should  be  applied  to  a  particular  and  see  WUdmg  v.  Bichard^  1  ColL  664-5. 
ebt,  appropriate  that  property.*'  (g)  See  3  Hare,  62. 

(f)  As  in  Bwm  v.  CatvaJha^  4  My.  k  Cr.         \h)  HauaU  v.  Smithen,  12  Yes.  122;  De 

dO;   3  Hare,  5^-3.  Berfuila  v.  Fuller^  14  East,  590,  note ;  and  2 

id)  y.  auproy  Chap.  i.  Sect.  iii.  p.  33.  Campb.  426 ;  and  see  Fitzgerald  v.  Stewart^ 

e)  Tayltir  v.  Lendey,  9   East,  49;  see  1  2  Sim.  342,  but  that  case  was  on  demurrer, 

[ad.  184.  and  there  was  an  allegation  that  the  defendant 

(/)  SSeott  V.  Porcher,  3  Men  v.  664 ;  3  Hare,  held  the  money  m  trust  to  pay  the  plaintiff; 

5.     The  late  intelligent  and  accomplished  Thomas  v.  Tyler,  3  Yo.  &  Coll.  262-3 ;  and 

tr.  Justice  Story,  in  delivering  judgment  in  see  VoMce  v.  Vance,  1  Beav.  606. 
le  case   of  Turnan  v.   Jachon,  5   Peters,         (t)  See  Bum  v.   Carvalho,  4  My.  &  Cr. 

mer.    Rep.  pp.   592~602,  entered  into  an  690,  but  that,  as  before  mentioned,  was  a  case 

aborate   examination  of  the  cases  relating  of  precedent  contract 
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mandate  had  been  commanicated  to  the  creditor  interested  in  its 
application ;  and  a  fortiori  if  it  had  been  acted  upon  or  recognized  » ai 
to  make  the  creditor  a  party  to  the  transaction  (a). 

Though  there  may  be  an  assignment  of  a  fund  or  of  a  part  of  a  toL 


T*^'\'\  *^°  ^4"^^»  vhich  would  not  be  held  such  at  law  (6) ;  yet  k 
L  ^'^^^J  sg^m  \i^2Xj  when  the  transaction  is  such  that  the  party  does  Mt 
intend  to  make  an  assignment  of  an  existing  fond  or  a  part  of  it,  te 
only  to  give  a  lien — that  is,  as  Lord  Eldon  defines  it,  a  right  to  po§8W 
and  retain  (c)— on  a  fund  to  be  realized,  the  party  will  not  have  a  liet 
in  equity  unless  he  have  a  lien  at  law  (d). 

An  assignment  of  a  contract  for  the  sale  of  an  estate  may  be  male 
notwithstanding  the  statute  32  Hen.  VIII.  c.  9  (e),  for  the  purchaw, 
from  the  time  of  the  contract,  is  in  equity  the  owner  of  the  estate,  aul 
he  may  devise,  sell,  or  dispose  of  it  in  the  same  manner  as  if  the  fee 
were  conveyed  to  him :  there  may  be  reasons,  indeed,  which  may  indoa 
the  court  to  refuse  a  specific  performance,  and  then  all  hia  acts  wiH  be 
avoided ;  but  prim&fade  the  title  is  in  the  person  who  has  entered  iito 
the  contract,  and  the  court  not  only  considers  such  a  contract  as  lavH 
but  will  compel  the  assignor  to  permit  his  name  to  be  used  fi>r  the  beacit 
of  the  second  purchaser  (/). 

An  assignee  of  a  chose  in  action,  as  he  is  entitled  to  all  the  remefis 
of  the  assignor  (^ ),  so  he  takes  it  subject  to  the  same  equities  as  it  w 
liable  to  in  the  hands  of  the  assignor  (A) :  the  assignor  cannot,  geneidf 
speaking,  give  more  than  he  possesses  (i) :  if  there  was  any  vice  afi^ 

(a)  See  3  Sim.  342  \  TaJMc  ▼.  Anrii^  3  take,  promwe,  gxant  or  ooTenant  to  hwreof 

T.  R.  182  ;  Kirwm  ▼.  DomtLt  ybi  wp.    The  right  or  title  to  any  bereditameots  [wlaite 

question,  as  to  the   effect  of  notice  to  the  fVeebold  or  copyhold],  nnlees  the  aeUa,  fe, 

crediior  for  whose  benefit  the  remittance  is  bis  ancestors,  or  they  from  wfaons  he  diaai 

made,  simply,  without  reference  to  any  special  have  been  in  possession  <^  the  same,  or  sf  Ai 

circumstaoees,  roust  remain  in  doubt  until  it  reversion  or  remainder  thereof,  for  one  wUr 

is  settled  whether  Sir  J.  loach's  doctrine  in  year  next  before  the  said  bargain  aad  sale,  Ae^ 

Acton  T.  WoodgaUy  supported  as  it  is  by  Vice-  the  penalty  u  forfeiture  of  the  vahie  by  esd^ 

Chancellor  Wigram,  mprot  p.  860,  is  to  be  both  buyer  and  seller :  bat  it  mado  it  kvtt 

upheld :  such  a  case  as  SatiaU  ▼.  Smithtn,  for  any  person  in  lawful  poasessian  to  boy  is 

uin  rajvra,  where  the  bills  were  remitted  for  any  pretended  right  or  title.      The  imect  fif 

the  specific  purpose  of  taking  up  bills  out-  the  statute  was  to  restraiu  peraans  from  tnsf 

standing,  perhaps  afibrds   stronger  grounds  ferring  any  disputed  right  to  stiaugMs;  ir 

for  considering  it  as  a  constitttted  trust;  in  Beux  Abr.  495,  Msintenanoe,  £.;  and  Ftoai 

JSr  parti  Bcywood,  ta^  p.  SS3,  there  was  88,  there  cited :  there  are  other  stataM  ob 

Botioe  10  the  creditors.  the  subject :  the  whole  law  is  very  faily  fotf 

(6)  Ex  pwrU  SomUty  3  Swanst  393.  into  by  the  Lord  Chancellor  of  Ixelaui,  Xaa9 

(c)  2  Rose,  357.  y.  BrnsfM^  3  Ridgway's  P.  C  498;  aadsBsl 

(J)  Mx  pofU  Htffwood,  2  Rose,  357.    There  To.  k  CoU.  498-9. 
an  order  was  giyen  lo  a  person  to  whom  a        (/)  See  Sugd.  Y.  and  P.  422-3,  llih  si; 

cargo  was  remitted  b  pay  a  debt  eat  of  the  and  see  Wood  ▼.  OriffStky  1  Swanat.  ^,  S& 
proceeds,  which  order  was  oommunieated  to        (g)  Ex  parU  Lbifd,  17  Yea.  245;  1  fine. 

the  creditor;  Lord  Eldon  held  that  the  order  R.  4. 

did  not  create  a  lien,  it  gare  no  spedfio  in-        (A)  Cb/cs  ▼.  /ono,  2  Yern.  692 ; 

terest  in  the  proceeds  to  the  creditor ;  but  he  Auttn,  1  Yes.  Jun.  247 ;   TWton  ▼. 

offered  to  the  creditor  an  issue  to  try  whether  1  P.  W.  496-7  ;  8.  C.  2  Yem.  765;  3 


he  bad  any  lim  on  the  proceeds :  on  the  trial,  t.  £toftai,  4  Price,  161 ;   JPriddg  v.   Mm,  ^ 

Lord  Ellenborough  held  that  he  bad  not;  1  Meriv.   107;   Ord  v.   IFMfc,  3    Beav.  36e; 

Suirkie,  N.  P.  Rep.  143;  2  Rose,  357.  Moon  ▼.  Jcrns,  2  Coll  69;  3  Yo.  &  CUl 

(i)  By  that  statute  it  is  enacted.  That  no  465. 

person  shall  bargain,  buy,  or  sell,  or  by  any  (t)  See  Fardtw  ▼.  /edbois  1  Risa.  36»4 

means  obtain  any  pretended  rights  or  titles,  or  47,  50. 
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ag  the  property  assigned  in  his  hands,  it  will  equally  affect  the  property 
n  the  handbs  of  the  assignee,  wbaterer  may  have  been  the  consideration 
or  the  assignment.  The  assignment  of  bills  of  exchange,  *or  r^og^i 
lotes  before  they  are  due,  is  an  exception  to  this  rale ;  they  may  '-  •' 
)e  enforced  by  an  assignee  for  a  Taluable  consideration,  though  no  con- 
ideration  was  given  by  the  person  who  assigned  to  him ;  this  exception 
8  made  in  favor  of  trade,  and  prevails  at  law  and  in  equity  (a).  Length 
if  time  and  other  circumstances  may,  however,  vary  the  rule  and  m^e 
be  case  of  the  asngnee  for  valuable  consideration  stronger  than  that  of 
be  seller  (&}.  So  the  assignee  of  a  mortgage,  as  has  been  noticed  in  a 
brmer  chapter,  generally  speaking,  takes  it  entirely  at  his  risk  as  to 
xrhat  is  due  between  the  mortgagor  and  mortgagee,  upon  taking  the  ac- 
x>unt  fix>n^  beginning  to  end,  unless  the  former  joins  in  the  assignment  (c). 
f,  therefore,  after  an  assignment  of  a  mortgage,  payments  are  made  to 
he  mortgagee,  without  notice  of  the  assignment,  the  assignee  must  allow 
mch  payments ;  and  this,  though  the  assignment  of  the  mortgage  be  regis* 
ered,  for  the  registry  is  not  notice  for  that  purpose  (d\.  So  where  a 
nortgagee  is  in  possession,  without  notice  firom  a  secona  mortgagee,  he 
nay  pay  the  rents  over  to  the  mortgagor ;  and  the  second  mortgagee,  if 
le  has  been  so  imprudent  as  not  to  give  notice,  as  he  cannot  have  an 
iccount  of  the  by-gone  rents  from  the  mortgagor,  so  he  cannot  have  it 
lom  the  other  mortgagee,  though  after  notice  given  the  first  mortgagee 
B  answerable  to  the  second  (e).  A  statement  in  an  assignment  of  a 
Qortgage,  that  so  much  is  due  for  principal,  and  so  much  for  interest, 
ioncludes  a  mortgagee  though  not  the  mortgagor,  unless  he  is  a  party  to 
he  assignment  (/ ) ;  it  is,  therefore,  ill-advised  to  take  an  assignment  of 
,  mortgage  without  making  the  mortgagor  a  party,  or  being  made  sure 
:8  to  the  sum  really  due  {g).  As  between  the  mortgagee  and  the  per- 
ons  claiming  under  him,  they  cannot,  without  the  prwity  of  the  moit- 
;agor,  add  to  what  is  due,  settle  the  account,  or  turn  the  interest  into 
>iincipal  (h) ;  but,  if  a  mortgagor  permits  an  assignee  to  pay  the  assignor 
sum  of  money,  which  he,  with  the  knowledge  of  the  mortgagor,  re« 
resents  to  be  due,  he  will  himself  be  bound  by  the  transaction  (t). 

A  legacy  may  be  assigned ;  a  share  of  the  personal  estate  of  an  in- 
sstate  *not  ascertained  may  also  be  assigned  even  without  con-  r*og5-i 
ideration  (&);  but  a  mere  expression  of  an  intention  to  give,  ^  -^ 
ommunicated  to  the  executors,  will  not  in  this  or  in  any  other  case 
ntitle  the  donee  to  come  to  the  court  to  have  the  gift  completed  (/). 

(a)  Jntm,  Com.  Rep.  49;  S.  C.  2  £q.  Ab.  (g)  Matthiwi  ▼.  WaOwyny  4  Ves.  127. 

5.  {h)  lb,  128;  and  see  Jihtnhunt  v.  /omet, 

(6)  Lord  Hardwrioke,  1  Yes.  123,  JSiU  v.  3  Atk.  271 ;  the  rule  it  seems  was  not  so  set- 

'aiUood}  and  see  1  Russ.  47.  tied  in  1690, see  GUtdufyn  Y.IBtckman,2  Yern. 

(e)  MaJUhan  t.  WaUwyti,  4  Yes.  p.  127;  135. 

'hamber$  y.  GoUwm,  9  Yes.  264,  268;  Sir  (i)   Chambers  ▼.  Goldwin,  9  Yes.  270. 

7.  Grant  there  notices  the  doubt   which  (^)  See  PeTrs  y.JSipiiiaffc,  2My.  &  K.  496, 

ord  Kenyon  had  entertained  on  the  subject ;  mtp.  55 :  it  is  analogous  to  an  equitable  estate. 

hrriMh  v.  Manhall,  5  Mad.  479,  481.  (/)  In  CotUen  v.  ifuttn^,  1  Mad.  176,  Ann 

(d)  WiUiamt  y.  SimrtU,  4  Yes.   389;   y.  Lee  Missing  being  entitled  to  a  residue  under 
qpra^  p.  656.  a  testator's  will,  the  executors  wrote  to  her, 

(e)  Bemey  v.  SmmU,  1  Jao.  &  Walk.  650,    stating  that,  in  their  opinion,  500Z.  ought  to 
(Ord  Eldon.  be  giyen  by  her  to  Charlotte  Missing,  one  of 

(/)  Cartw  y.  /oAfutoitf,2  Sch.  &  Lef.  296.    the  4fLughters  of  the  testator;  she  wrote  in 


\ 
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Where  an  assignment  is  made  of  a  legacy  charged  on  land  in  a  register 
county  the  assignment  is  treated  as  an  assignment  of  money  charged  oi 
land  and  of  money  only ;  it  is  not  therefore  affected  by  die  policy  of  the 
registration  laws,  by  which  conveyances  of  interests  in  lands  in  thes 
counties  are  required  to  be  registered  (a). 

Where  a  legacy  is  assigned,  the  executor  cannot  set  off  a  debt  due  to 
himself  from  the  legatee  which  was  incurred  without  reference  to  the 
legacy  (A).  If  an  executor  assigns  a  legacy  given  to  him,  the  assignee 
takes  it  subject  to  the  equities  which  attached  on  the  executor;  and 
therefore,  if  the  executor,  though  subsequently  to  the  assignment,  waate 
the  assets,  the  assignee  can  only  take  so  much  of  the  legacy  as  lemaiiis 
after  satisfying  the  breach  of  trust  (c). 

As  regards  the  assignment  of  Possibilities  and  Contingent  Interests. 
The  alteration  of  the  law  in  regard  to  Contingent  Interests  and  Possibili- 
ties coupled  with  an  interest  in  real  Estate  has  already  been  noticed  (^ 
A  naked  possibility  or  expectancy  of  an  heir  to  his  anceatcnr's  estate,  or 
even  of  the  anticipated  rights  of  a  person  as  next  of  kin,  may  be  the 
subject  of  contract  in  equity,  which  will  be  equivalent  to  an  Assignment 
of  the  property  if  and  when  it  shall  fall  into  possession  (e).     Thus, 

r*8661  *^^  ^  '^^^  ^^^  ^^  ^^  admitted  that  the  prospective-  right  of  a 
^  ^  mother  under  a  settlement,  to  a  sum  of  money,  as  next  of  kiaof 
her  daughter  at  her  death,  dependine^  upon  the  double  contingency  of 
the  daue;hter  dying  without  issue,  and  the  mother  surviving,  might  be 
assigned  for  valuable  consideration,  and  that  such  assignment  would  be 
enforced  in  the  Court  of  Chancery  {f).  An  expectancy  or  contingent 
interest  may  be  Sold,  and  the  Court  of  Chancery  after  the   event  bas 

answer,  **  With  respect  to  Qwrlotte,  as  you  ▼.  IZoe,  3  T.  R.  88,  Lord  Kenjoo  held  tbattbs 

and  Mr.  Missing  my  she  ought  tt>  be  allowed  case  of  an  heir,  dealing  in  respect  of  his  haps 

5002. 1  will  readily  content  to  it.    I  am  will-  of  mccession,  is  a  void  oontzact.    Lord  Ddo^ 

iog  to  do  tm^kmg  thai  u  H^htP    Ann  Lee  in  CarlUxm  ▼.  Xs^toNt,  8  Meriv.  671  (18(^ 

Missing,  afterwards  Ann  Lee   Lace,  being  and  Harwood  ▼.  Tuk  (1804),  Mad.  Pr.  M% 

dead,  Charlotte  Missing  claimed  this  5002.  as  2d  edit,  expressed  a  similar  opinioo;  te 

a  gift.    Sir  T.  Plumer  held  that  the  letter  was  from  the   subsequent   expresaioos  of  Laid 

only  an  inUniiomto  give  not ptrfiettd.  To  make  Eldon,  as  to  the  effect  ot  Beddey  ▼.  Tfiwlmd, 

a  complete  gift,  there  must  be  not  only  a  clear  and  Hotmm  r.  TVfvor,  3  Merir.  671-2,  it  is  ib 

intention,  but  the  intention  roust  be  txtaUtd  be  presumed  that  Lord  Eldon  only  meant  ite 

and  carried  into  effect  {ibid,  185) )  here  no*  no  action  at  law  would  lie  upon  such  a  eo»> 

thing  was  laid  as  to  who  was  to  pay  the  tract,  not  that  such  a  contract  might  net  bt 

money,  or  when  it  was  to  be  paid,  she  might  enforced  in  equity,  thus  furniahing  as 

have  intended  to  enforce  terms,  ibid.  1 86 :  instance  of  a  contract  being  capable  of 

there  was  another  question ;  namely,  revoca-  enforced  in  equity,  in  which    no   dan 

tion   by  the   subsequent  marriage.    V.  tn/'.  could  be  obtained  at  law ;  see  1  Foobl.  316 

Chap.  X.  Sect  iv.  note  (Jb),  it  v.m^a,  d  wpra^  Vol.  L  p.  64d,a 

(a)  Malcolm  ▼.  CharUneorih,  1  Keen,  73.  (6)  ;  and  see  Wahartd  v.   Wothend,  2  So. 

(6)  Whitaka^  ▼.  Rmth,  Ambl.  p.  407.    The  183;  ilnd.  192;   and  SmUk  ▼.    JBaAv,  1  Ta 

ground  of  the  decision,  deduced  ftom  the  prin-  &  Coll.  C.  C.  229.    The  case  referred  «>  bf 

ciples  of  the  Roman  law,  was  that  there  was  Mr.  Maddock,  p.  549,  note  (/),  depends  opoa 

no  connection  between  the  demands,  and  no  the  same  principle  as  Stohu  v.  fjnJtkm  (Bo(is)i 

presumptive  evidence  of  an  agreement  or  in*  1  Keen,  153,  stfyro,  p.  852 ;  and  see  Mr. 

tention  that  the  one  should  be  set  off  against  Merivale's  note,  3  Meriv.  672. 
the  other,  so  that  the  debt  could  not  even        (/)  Admitted  MeA  v.  JTcttleinfl,  1  PlnB. 

have  been  set  off  sgninst  the  legatee,  ib.  408.  347,  on  appeal ;  as  to  which  case,  see  the  neit 

(r)  Morrii  v.  Xstne,  1  Yo.  &  Coll.  C.  C.  383.  Chapter,  and  see  Gny  v.  Kemii$k,  I  Atk.  t9i 

(tf)  Sup.  p.  855,  and  Vol.  i.  pp.  291-2.  and  Chamcy  v.  Graydcm^  2  Atk.  p.  621,  sad 

(#)  Hobton   V.   TVwr,  2    P.   Wms.   191;  Wgden  v.  HVhanuon,  3  P.  Wma.  132,ib€fS 

Beckley  v.  Newland,  2  P.  Wms.  182.     InJona  dted. 
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happened  will  enforce  the  sale  (a).  A  subject  to  be  acquired  may  be 
the  subject  of  contract  and  may  be  claimed  in  equity  by  a  purchaser 
for  value  under  that  contract  (6) ;  thus  an  assignment  of  freight  to  be 
earned  is  good  in  equity,  and  the  assignee  for  value  may  enforce  it  against 
the  assignor,  and  the  party  to  pay  it,  v?hen  it  becomes  due(c).  In  like 
manner,  an  assignment  for  value  of  the  oil,  head  matter,  and  other  future 
cargo  of  a  whale  ship  will  be  enforced  by  the  Court  of  Chancery  (tZ), 
though  at  law  such  an  assignment  is  invalid ;  for  at  law  the  thing  as- 
signed must  have  an  existence  actual  or  potential  at  the  time  of  the 
contract  (e) :  and  if  the  assignee  does  all  that  he  can  do  to  perfect  his 
title,  and  to  gain  the  only  possession  the  subject  is  capable  of,  namely, 
by  sending  notice  (y*)  to  the  master  and  especially  if  he  afterwards  pro- 
cures a  delivery  of  the  cargo,  the  title  of  the  assignee  will  be  good 
against  third  persons;  thus  it  cannot  be  defeated  by  a  judgment  creditor, 
on  a  judgment  obtained  subsequently  to  the  assignment,  nor  by  the  as- 
signees in  bankruptcy  of  the  assignor  {g) :  it  is  fully  established  that  a 
contract  to  charge  propertv  to  be  subsequently  acquired  will  be  enforced 
in  the  Court  of  Chancery  \h). 

*From  the  cases  above  referred  to,  it  will  be  seen  that,  al-  r«o£*7i 
though  the  Court  of  Chancery  is  said  only  to  act  upon  the  person,  ^  ^ 
yet,  in  these  instances^  as  in  almost  every  other  instance  of  the  exercise 
of  its  equitable  jurisdiction  in  regard  to  property,  the  court,  in  effect,  for 
all  beneficisQ  and  equitable  purposes,  binds  the  property  itself.  <<  What- 
ever," says  Lord  Thurlow,  ^^  is  the  agreement  concerning  any  subject, 
real  or  personal,  though  in  form  and  construction  purely  personal,  and 
suable  only  at  law,  yet,  in  this  court,  it  binds  the  conscience :  this  maxim 
I  take  to  be  universal,  that,  whenever  persons  agree,  concerniug  any 
particular  subject,  that,  in  a  court  of  equity,  as  agaiust  the  party  himself, 
and  any  claiming  under  him,  voluntary  or  with  notice,  raises  a  trust"  (t), 
and  this  effect  is  further  secured  by  the  operation  of  the  equitable  maxim, 
that  what  is  agreed  to  be  done  for  good  consideration  is  considered  as 
done  as  against  all  those  whose  consciences  are  affected  {k). 

It  is  to  be  observed  that  there  are  some  subjects,  which,  on  grounds  of 
Public  Policy,  cannot  be  assigned ;  such  are  the  full  pay  and  the  half-pay 
of  an  officer  in  the  army  (/) ;  the  same  rule  applies  to  the  salary  of  any 

(a)  Bab$on  v.  Trevor,  Btckley  y.  Newland^  referred  to,  in  which  case,  Sir  T.  Plumer  has 

nbi  tup.;  Wright  v.  Wright^  tup.  p.  853  j  re-  thoroughly  expounded  this  principle  in  its 

cognized,  2  Anst.  599;  Wethered  ▼.  Wethartdy  bearing  on  alnnost  all  cases  that  can  occur  of 

2  Sim.  183;  Haneood  v.  Tooky  ibid.  192.  equitable  assignments  for  yaluable  considera- 

(6)  In  rt  Ship  Warre,  8  Price,  269,  note;  tion. 

Owtit  V.  ^ttier,  I  Jac.  &  W.  626  j  Douglat  v.  (g)  See  1  Hare,  651 ;  4  Sim.  636. 

SutteH  4  Sim.  524,  535,  affirmed  on  appeal,  {k)  Lord  Cottenham,  WeUetley  v.  WeUaley^ 

1  My.  &  K.  488.    In  thb  case,  the  doctrine  4  My.  &  Cr.  579 ;  Lyde  v.  Jtfynn,  4  Sim.  505 ; 

that  **  EquUat  sequUur  Ugem"  was  again  a^  &  C.  1  My.  &  K.  683. 

tempted  to  be  revived,  4  Sim,  633.  (t)  Legard  v.  Hodget,  1  Ves.  J.  478,  affirm- 

(0  V>  supra,  p.  776.  ed  by  Lord  Loughborough,  4  Bro.  421 ;  Keti^ 

(d)  Langton  v.  Barton,  1  Hare,  649, 656-7 ;  nedy  v.  DcUy,  I  Scho.  &  Lef.  373,  380 ;  but 

S.  C.  5  Beavan,  9,  on  a  point  of  construction,  see  the  qualifications.  Turn.  &  R.  469. 

(0  Robinson  v.  MacdonndL,  5  Maule  &  S.  {k)  Sydney  v.  Sydn^,  3  P.  Wms.  276.    V. 

236.    A  man  may,  at  law,  sell  the  wool  to  tupra.  Chap.  vi.  Sect.  iv.  p.  251. 

be  shorn  from  the  sheep  he  then  has,  but  not  (l)  Collyer  v.  FaUon,  Turn.  &  R.  p.  474 ; 

from  those  he  is  abouc  to  buy.  Priddy  y.  Rote,  3  Meriv.  102,  and  the  ca^es 

(/)  See  Dearie  v.  HalL  3  Russ.  22,  before  cited  in  the  note  p.  93;  Stone  v.  LidderdaU* 
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public  officer  Trhose  services  are  doe  to  the  Crown,  or  to  the  piiUie, 
tbougb  those  services  may  not  yet  have  been  required.  The  tnie  dii- 
tinction  is,  said  Mr.  Baron  Parke,  that  a  man  may  always  assign  a 
pension  given  to  him  entirely  as  a  compensation  for  past  services,  whether 
granted  to  him  for  life,  or  during  the  pleasure  of  others ;  but,  where  fte 
pension  is  granted,  not  exclusively  for  past  services,  but  as  a  coDsiden* 
tion  for  some  continuing  service,  although  the  amount  of  it  may  he 
influenced  by  the  length  of  services  which  the  party  has  perfomaed,  it  ii 
against  the  policy  of  the  law  that  it  should  be  assignable  (a).  But  prae 
money  is  not  in  the  nature  of  military  pay,  and  is  therefore  assignable  (t). 
r*8f)R1  *Alimony  is  a  creature  of  the  Ecclesiastical  Court,  and  Ae 
^  -'  Court  of  Chancery  will  not  exercise  any  jurisdiction  over  it,  ex- 
cepting in  granting  a  ne  exeat  regno  (c);  therefi>re,  althoagb,  where  t 
married  woman,  having  a  separate  estate,  gives  her  bill  for  a  debt  she 
has  contracted,  the  Court  of  Chancery  will  give  the  holder  a  remedy 
against  her  income,  settled  to  her  separate  use,  by  preventing  her  fnm 
receiving  her  separate  income  whilst  die  creditor  remains  unsatisfied  (^ 
a  bill,  drawn  by  a  married  woman  who  has  obtained  a  sentence  far 
alimony,  cannot  be  made  eflectual  in  the  Court  of  Chancery  against  her 
alimony  (e). 

It  was  observed  in  the  former  volume,  and  has  been  repeated  in  Ais 
also,  that  the  only  subject  of  the  jurisdiction  of  the  Court  of  Chancery  is 
property,  and  it  is  in  respect  of  some  definite  prc^erty,  to  which  Ae 
assignor  has  a  title,  or,  in  the  natural  course  of  events  may  have  a  titk, 
that  the  court  entertains  jurisdiction ;  a  ri^ht,  which  can  only  prodaee 
property  by  means  of  a  successful  litigation,  is  not  a  subject  whidt, 
generally  speaking,  the  court  will  recognize  as  property  for  the  purposes 
now  under  consideration.  As  regards  a  chose  in  action,  indeed,  whick 
is  admittedto  be  assignable,  a  litigation  may  ensue  for  the  purpose  d 
enforcing  the  demand;  but  the  litigation  is  not  an  essential  consequeaee 
of  the  assignment ;  it  is  not  to  be  assumed  that  the  party  to  pay  wB 
resist  a  demand  which  is  founded  on  a  civil  contract,  or  obligation ;  the 
title  is  such  as  pnmA  faciei  at  least,  would  be  recognized  by  third  perscms, 


a  Adsu  533 ;  JkoM  y.  Duki  of  M^rWorm^  681;  S.  P.  Pakmer  ▼.  Bmie^  2  Bfeod.  h  Bof. 

1  Swanst  79.  p.  073 ;  as  to  the  uffioe  of  clerk  of  ibe  peace, 

(a)   Wta$  ▼.  Fottrr,  8  Mees.  &  W.  151 ;  in  Ex  parU  Coutn$  m  rt  WorraU,  1  Bu^  &  C 

this  case  and  Davit  v.  Dula  of  Marlborough,  541,  as  to  that  of  town  clerk,  aa  being  ec» 

all  the  leading  cases  are  cited ;  and  see  Gren'  nected  with  the  administratioD  of  justice ;  ai 

fell  y.  Dtan  tmd  Canoni  of  Wmdior  ;  Fiettd  to  the  office  of  assistant  parliameatary  oomael, 

T.  King't  CoOigt,  ubi  infra.  Cooper  y.  JUOfy,  2  Sim.  560:   1  Rsm  k  M. 

(6)  Jhxamdir  y.  Dukt  of  WMngUm,  2  560 ;  and  see  5  &  6  Edw.  Vl  c  16:  and  a§ 

Rass.  &  M.  51 ;  not  however  pendente  kU;  to  the  offices  in  King's  Bench  and  GofoiBaa 

see  Stevens  y.  Bapoett,  15  Yes.  p.  156 ;  and  Pleas,  abolished  by  6  Geo.  IV.  c.  82,  83,  skI 

see  TmuiaR  y.  Booihby^  10  Sim.  540 ;  and  the  late  acts  as  to  offices  in  Elxch^jnef,  11 

GrenftU  y.  Tke  Dean  and  Canom  <^  Windaor,  Geo.  TV.  k  1  Will.  IV.a  58,  and  2  WULlV. 

2  Beav.  544,  and  the  other  cases  cited  in  c.  110,  see  Clarke  y.Riehanhf  1  To.&C35L 
FieeUl  y.  King'e  CoUege,  zi.  Jurist,  506,  10  (c)  SUmet  y.  Cooke,  7  Sim.  22  ^  5  My.  & 
Beav.  499,  et  teq^  where  Lord  Langdale  held  Cr.  241. 

that  the  emoluments  of  a  fellowship  were  (d)  Stwart  y.  Lord  SSrkwaH,  3  Mad.  3S7; 

assignable,  but  see  Berkeley  v.  Kmg'e  College,  Murray  y.  BarUe,  4  Sim.  82 ;  &  C.  on  appesl, 

Cambridge,  before  the  Vioe-Chanoellor  of  Eng-  3  My.  k  K.  209,  225. 

land,  ibid.  602.    The  following  oases  may  (e)  Vanderguchtv.JkBlaqmirt^^^j.kCL 

also  be  referred  to:  Flarty  y.  Odium,  3  T.  R.  243,  cT Mf).  p.  54a 
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r  not  merely  by  the  party  insisting  upon  it  (a) :  thus,  in  the  case  above 
adverted  to  of  tl^^  assignment  of  a  bond,  it  is  assumed  that  the  bond  is 
7a  valid  bond,  and,  consequently,  that  there  is  no  doubt  as  to  there  being 
i'a  debt,  though  the  amount  may  be  in  dispute;  the  debt  may  be  paid 
.without  suit,  so  that  such  an  assignment  does  not  necessarily  involve  the 
^necessity  of  a  suit  being  instituted  (6). 

The  kinds  of  possibilities,  also,  which  have  been  referred  to  as  capable 
Kyf  assignment  in  equity,  have  reference  to  certain  property  which,  in 
*the  existing  state  of  things,  on  a  possible  natural  contingency,  r^o^^o-i 
s  ^ill  come  into  possession  (c) ;  or  which,  as  in  the  case  of  a  mere  ^  -' 
^expectancy — for  instance,  what  may  be  obtained  under  a  will — may  pos- 
sibly come  into  possession  by  an  undisputed  title ;  but  a  risht  to  avoid 
rtbe  effect  of  a  legal  instrument  on  equitable  grounds— *for  instance,  to 
•set  aside  a  release  obtained  by  fraud, — though  there  may  be  th«  strongest 
.grounds  for  presuming  that  the  litigation  will  be  successful,  is  not  such 
a  possibility,  or  such  a  chose  in  action,  as  can  be  assigned,  even  in  the 
.▼iew  of  the  Court  of  Chancery ;  it  is  only  by  litigation  that  the  right  can 
>be  constituted,  and  the  property  acquired  (d). 

Care,  however,  must  be  taken  even  in  cases  otherwise  unobjectionable 
that  the  bargain  be  not  such  as  to  bring  it  within  the  common*law  doc- 
trines of  maintenance  fe),  or  champerty,  which  is  a  species  of  mainte- 
nance. Maintenance,  m  general,  so  far  as  relates  to  the  present  subject, 
si^ifies  an  unlawful  taking  in  hand  or  upholding  of  quarrels  or  sides  to 
the  disturbance  or  hindrance  of  common  right,  and  is  twofold :  1.  Where 
one  stirs  up  quarrels  and  suits  in  the  country,  in  relation  to  matters  wherein 
he  is  no  way  concerned ;  this  kind  of  maintenance  is  punishable  by  fine 
and  imprisonment  at  the  king's  suit,  whether  the  matter  in  dispute  in 
any  way  depend  in  plea  or  not,  or,  2.  Where  one  officiously  intermed- 
dles in  a  suit  depending  in  any  court  which  no  ways  bel<H>gs  to  him,  by 
assisting  either  party  with  money  or  otherwise  in  the  prosecution  or  de- 
fence of  any  such  suit ;  of  this  second  kind  of  maintenance  (and  that 
-which  more  particularly  refers  to  the  present  subject)  one  instance  is. 
where  a  third  person  interferes  and  maintains  one  ride/on  an  agreement 
or  understanding  that  he  is  to  have  part  of  the  thing  in  dispute,  which 
is  called  Champerty  {f).  By  the  common  law  all  ui^lawful  maintainers 
are  not  only  liable  to  render  damages  in  an  action  at  the  suit  of  the  party 
grieved,  but  may  also  be  indicted,  and  fined,  and  imprisoned  {g) ;  main- 
tenance is  also  made  an  offence  by  several  early  statutes  {h). 

■  -  -     -  -.-  -     -       . .      -  -  .  .     ■   ■ 

(a)  See  Lord  Abinger's  judgment  in  Pro*-  be  at  liberty  to  use  the  vendor's  name,  the 

9tr  V.  JEdmondij  1  Yo.  &  Coll.  496,  inf.  873.  pwrduaer  paying  tht  exptmesj  was  not  void  for 

(6)   See  1  Yo.  &  Coll.  407-0,  where  this  champerty,  and  no  objection  was  taken  to  the 

illustration  is  put  differently,  but  the  meaning  agreement  per  m. 
is  the  same.  (d)  See  Prontr  v.  Jl^ftfumdk,  1  Yo.  &  Coll. 

(c)  See  Prouer  ▼.  Edmonds,  1  Yo.  &  Coll.  481.    So  it  has  been  held  in  America,  as  it 

481.     It  is  to  be  observed  that,  in  WiUiam$  v.  would  be  no  doubt  here,  that  a  mere  right  of 

PfXHheroe  (3  Yo.  h  J.  135),  in  error,  it  was  action  for  a  tort  is  not  assignable:  Story  od 

beld,  that  an  agreement,  by  which  a  purchaser  £q.  400. 
Df  an  estate  was  to  have  the  benefit  of  certain        (<)  Y.  n^a,  Yol.  i.  p.  686. 
suits   commenced  by  the  vendor  to  recover        (/)  Bacon's  Abr.  title  Maintenante,  vol.  hr. 

rent  due  previous  to  the  purchase,  and  that  p. 488, 6th  edit;  seeHartkyY.RutttH  3  Sim. 

the  purchaser  should  have  the  benefit  of  what-  h  St.  252. 

ever  should  be  recovered  for  dilapidations,         (g)  Bacon's  Abr.  Maintinanet,  C,  p.  402. 
Bind  for  which  purpose  the  purchaser  was  to        (A)  Ibid.  D.,  p.  403 ;  and  see  2  Inst  208. 
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*Mainteaance  and  champerty  are  atill  discoaraged  both  at  law  and 
in  equity  (a),  because  they  promote  litigation  and  lead  to  opprea- 
sion.  The  court,  in  examining  into  agreements  in  reference  to  the  ob- 
jection of  champerty,  does  not  confine  itself  to  the  question  whether 
the  agreement  faJIs  within  some  of  the  old  definitions  of  champerty,  bat 
looks  to  see  whether  the  transaction  amounts  to  champerty  in  the  sense 
in  which,  at  this  day,  champerty  is  forbidden  by  law  (6).  There  is  no 
doubt  that,  where  there  is  an  agreement  by  which  one  party  gives  to  « 
stranger  (c)  the  benefit  of  a  suit  upon  condition  that  he  prosecutes  it,  it 
is  maintenance;  but  the  mere  assignment  of  the  subject  of  a  suit  cannot 
be  considered  as  maintenance  (d),  '  Some  cases  have  been  decided  oq 
the  ground  that  the  transaction  savored  of  maintenance  or  champerty  {ey 
In  Wood  T.  DowneSj  which  was  the  case  of  an  agreement  between  aa 
attorney  and  his  client,  by  which  the  plaintiff  sold  to  the  defendant,  bi$ 
solicitor,  an  estate  of  which  he  was  not  in  possession  {f)^  but  to  recoTcr 
which  legal  proceedings  were  contemplated.  Lord  Eldon  *'  assuming,  ai 
he  might  infer,  that  the  deed  would  give  the  defendant,  the  solicitor,  i 
benefit  of  some  amount,''  regarding  it  as  an  agreement  executed  betwea 
attorney  and  client,  it  could  not,  said  his  lordship,  be  enforced;  aod 
farther,  upon  the  doctrine  of  champerty,  if  the  defendant  had  not  beea 
an  attorney  it  could  not  be  permitted  to  stand  (g).  So  in  a  case  where 
a  bond  was  given  at  the  instigation  of  the  attorney  who  was  prosecotiiig 
a  suit  for  the  obligor,  for  4000l.  with  a  defeasance  that,  in  case  the  oUigcir 
did  not  recover  an  estate  or  half  of  it  in  the  suit  that  he  was  then  prose- 
cuting, the  bond  should  be  delivered  up.  Lord  Northington  ordered  it  to 
r*8711  ^^^^^  ^^  ^  security  for  the  money  ^actually  advanced,  *^  As  the 
^  -■  defeasance,"  said  his  lordship,  *^  is  unconscionable  and  savors  of 
champerty"  (A). 

It  is  not  maintenance  to  purchase  an  interest  in  land  which  is  the 
subject  of  a  suit(i);  but  in  a  case  where  the  assignment  of  a  debt 
proved  in  a  cause  contained  an  indemnity  from  the  purchaser  to  the 
seller  against  the  expenses  which  had  been  incurred  or  might  be  incur- 
red by  the  seller  in  the  prosecution  of  the  suit,  and  the  vendor's  name 

Lord  Chief  Jastice  Best  seems  to  have  thought  (see  Burke  t.  Ortme,  2  Ball  &  R  p.  521).  t 

thatthelaw  which  was  neoessaiy  to  be  upheld  master  may  also  make  advances  to  bi$  stf- 

in  early  times,  in  the  then  state  of  society,  vant ;  4  Bta.  Conun.   135.    V.  st^rv.  Vol  i 

(▼.  tupra,  Vol.  L  pp.  342.  686,  688),  might  p.  686,  note  (0- 

now  be  relaxed:  see  WilHamt  y,Protheroif  3  (d)  Leach,  Master  of  the  Rolls,  Hanit^ 

T.&Jer.  135.  tm  v.  Long,  2  My.  &  K.  p.   593;  and  m 

(a)  WaUii  ▼.  Piifo  o/ i^>rf2aNd;  3  Ves.  502 ;  SUvtnM  y.  BagwtO,  15  Yes.  156. 

and  15  Ves.  156.    Skapholmi  v.  Hartj  Finch  (e)  There  was  a  solicitor  in  the  ea$e  sa 

477,  is  one  of  the  earliest  cases:  a  counsellor  most  of  them ;  and  see  Siome  t.  Fco,  Jacobs 

took  a  bond  from  his  client,  conditioned  to  436;  Bayl^  t.  lymdZ,  2  Ball  &  B.  362. 

surrender  one  moiety  of  the  estate  when  re-  (/)  This  is  an  additional  objection,  beo; 

covered,  before  he  would  engage  in  the  suit;  contrary  to  the  Statute  of  Heo.  YIIL,  dud 

it  was  ordered  to  stand  as  a  security  only  for  fuprOj  p.  863;  and  see  Bmrke  v.  Gf«rar,2  hd 

moneys  actually  advanced ;  and  that  has  been  &  B.  52 1. 

the  course  ever  since,  when  the  obligor  has  (g)  Lord  Eldon,  Wood  v.  J>PMWMi,  IS  Tet. 

come  for  relief  to  the  Court  of  Chancery.  132->3 ;  but  see  Sir  J.  Wigram'a  obttrraiiani 

(6)  Hunter  v.  Damd,  4  Hare,  429;  stated  on  this  case,  4  Hare,  431 ;  and  eee  Onvy  t. 

mfra,  CttuMd,  2  Ball  &  B.  268. 

(c)  The  only  relations  who  can  advance  (A)  Strachan  v.  Bramder^  1  Eden,  30S. 

money  to  another,  in  order  to  the  carrying  on  (t)  2  My.  &  K.  593  ;  Ihmter  v.  Damd,  4 

a  suit,  according  to  Hawkins's  P.  C.  540,  6th  Hare,  431,  mfra. 
edit.,  are  a  father,  a  son,  or  heir  apparent 
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9nis  to  be  continued  as  plaintiff  in  the  cause,  it  was  held  that  the  trans- 
action amounted  to  maintenance  (a).  A  person  may  clearly  assi^  his 
squity  of  redemption  in  securities  held  by  a  third  person,  even  pendente 
liie^  without  incurring  the  pains  of  maintenance  (5). 

In  a  late  case  (c)  on  the  subject  of  the  sale  of  interests  the  subject  of 
litigation,  the  plaintiff  and  the  defendants  were  mortgagees,  the  defend- 
ants having  the  prior  title  under  the  same  mortgagor:  on  his  death,  a 
stranger  instituted  proceedings  at  law  and  in  equity  to  recover  the  pro- 
perty under  a  title  paramount  to  that  of  the  mortgagor ;  pending  such 
proceedings,  the  plaintiff  and  the  defendants  entered  into  an  agreement 
by  which  the  latter  agreed  to  sell  to  the  plaintiff  all  their  interest  under 
'heir  securities  for  a  certain  price,  and  the  plaintiff  was  to  indemnify  the 
iefendants,  the  prior  mortgagees,  against  the  past  and  future  costs  of  the 
mits  and  proceedings  {d) :  it  was  held,  that  the  agreement  was  unob- 
jectionable on  the  ground  of  champerty,  as  the  plaintiff  had  a  common 
interest  with  the  defendants  in  resisting  the  proceedings  which  had  been 
instituted :  and,  notwithstanding  the  case  of  Harrington  v.  Longy  it  was 
decided  that  the  clause  of  indemnity,  and  the  fact  that  the  names  of  the 
iefendants  were  to  be  continued  to  be  used  in  the  suits,  did  not  affect 
the  agreement  with  champerty.  So  that  it  may  now  be  considered  that 
sach  a  clause  of  indemnity  will  not  be  sufficient  to  invalidate  a  simple 
:;ase  of  a  purchase  of  the  interest  of  another  (e) ;  nor  where  it  is  neces- 
sary for  the  prosecution  of  the  suit,  that  the  name  of  the  vendor  should 
be  continued  to  be  used,  as  it  must  be  where  he  has  the  legal  estate  sub- 
ject to  the  contract,  will  that  now  be  considered  as  an  objection.  In 
:he  case  of  a  purchase,  pending  *the  suit,  of  a  plaintiff's  interest  r«07oi 
under  similar  circumstances,  the  regular  and  proper  course  is  not  ^  -' 
to  let  the  suit  go  on  in  the  name  of  the  assignor,  the  assignee  paying^  the 
expenses,  but  that  the  purchaser  should  file  a  supplemental  bill  making 
:he  assignor  a  defendant. 

Where  a  number  of  persons  having  a  common  interest  in  the  same 
:hing,  by  the  same  title,  unite  in  a  defence,  it  cannot  be  called  mainte- 
aance:  champerty  is  out  of  the  question;  it  wants  that  which  consti- 
rates  the  offence,  alienam  litem.  But  though  the  court  will  not  be  very 
strict  in  observing  unguarded  expressions,  yet  it  will  take  care  not  to 
encourage  such  combinations;  it  might  operate  materially  to  impede  the 
course  of  justice  if  persons  uniting  in  this  manner  against  an  individual, 
:;ould  carry  it  beyond  the  immediate  purpose  in  which  they  are  jointly 
interested.  Where  the  rector  threatens  to  attack  the  farm  moduses  in 
0vhich  the  occupiers  in  the  parish  are  jointly  interested,  that  will  not 
lustify  an  agreement  to  assist  anyone  whom  he  may  attack,  whether  in- 
lerested  in  that  common  defence  or  not(y*).     A  person  hearing  or  believ- 

(a)  Harrington  v.  Long,  2  My.  &  E.  590;  (6)  Hartley  v.  Ruuell,  2  Sim.  k  St.  2S2; 

$ir  E.  Sugden  adds  to  his  quotation,  Bed  qik  Booth  t.  Craimcke,  gup.  668. 

^p.  423),  and  Sir  J.  Wigram,  4  Hare,  p.  430,  (c)  Hunter  v.  Daniel,  4  Hare,  420  ;  it  is 

lonbtB  whether  the  decision  is  reconcilable  to  be  noticed  that  here  the   purchaser  was 

Krith   that  in  Hartley  ▼.  RuneU^  cited  in  the  a  solicitor. 

lext  note,  and  he  adds,  ^  It  is  not  easy  to  (d)  See  the  clauses  in  the  agreement,  pp. 

inderstand  why,  in  that  case,  the  vendor,  in  422-3. 

Mrbom  the  legal  interest  was,  and  who  was  (e)  V.  eupra^  n.  (a). 

ruMtee  for  the  plaintiff,  should  not  have  been  (/)  Sir  Thos.  Plumer,  Master  of  the  Rolls, 

illowed  to  join  as  plaintiff  in  the  suit;"  ibid.  Stone  ▼.  Yea,  Jac.  434-5;  that  was  a  bill  filed 

See  2  Sim.  &  St.  252-3,  on  this  point  for  contribution  under  such  an  agreement  vast^ 
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ing  that  he  has  an  interest  in  the  subject  of  dispute  and  bond  fide  ac!tii| 
in  the  soit — for  the  authorities  go  as  £Bur  as  thia — maj  lawfully  aaaat  in 
the  defence  of  that  suit  (a). 

In  Prosser  ▼•  Edmonds  (&),  before  referred  to,  the  question  anae 
whether  or  not  a  party  who  either  becomes  a  purchaser  for  a  vahiahk 
consideration,  or  who  takes  an  assignment  in  trust  of  a  mere  naked  rigk 
to  file  a  bill  in  equity  to  set  aside  a  transaction  for  fraud,  or  on  any  odMr 
merely  equitable  ground,  shall  be  entitled  to  become  plaintiff  in  eqaitf 
in  respect  of  the  title  so  acquired :  Lord  Chief  Baion  Abinger  deaded 
that  he  could  not ;  it  was  but  the  purchase  of  a  mere  right  to  recorer,  i 
dealing  for  a  suit  in  Chancery  (c).  All  our  eases,  said  his  lordship,  d 
maintenance  and  champerty,  are  founded  on  the  principle  that  no  ei- 
couragement  should  be  given  to  litigation  by  the  intiodaction  of  parties 
to  enforce  those  rights  which  others  are  not  disposed  to  enfiaroe;  tbcR 
r*8731  ^^  ^^^7  cases  where  the  acts  charged  *may  not  amount  preciseij 
^  MO  maintenance  or  champerty,  yet  ^  which,  upon  general  {niaei- 
pies  and  by  analogy  to  such  acts,  a  court  of  equity  will  discourage  tk 
practice  (d):  in  this  case,  the  assignor  was  in  possession  of  a  mere  naked 
right;  he  could  obtain  nothing  without  filing  a  bill;  it  was  therefae 
clearly  within  the  principle  of  public  policy,  and  his  loidsbip  allowed  a 
demurrer  to  the  bill  (e). 


[•874]  •CH^TER  X. 

OF  THE  TRANSFER  OF  EQUITABLE  ESTATES  AND  INTERESTS  AS^ 
CONTINGENT  INTERESTS  AND  POSSIBILITIES,  BY  CONVEYANa 
AND  ASSIGNMENT  AND  DECLARATION  OF  TRUST,  AND  OF  005- 
TRACTS  AND  PROMISES  AS  REGARDS  SUCH  INTERESXa  AND  (9 
THE  EFFECT  OF  WANT  OF  CONSIDERATION  OR  OF  YALUABLK 
CONSIDERATION. 

Section  h-^Of  Conveyances  and  ^ssignmenis  of  EquUable  EsUUa  jm 

Valuable  ConsideraHan. 

Of  the  Alienation  of  Trust  Estates  and  Equitable  Estates  and  InJterests. 

As  regards  EquitabU  Estates  in  Fee^  Fee  Thil,for  Life  and  for  Tears^  and  Estda 

in  Remainder, 

—  — ■ —  ^^__^_^— ^— ^^^^^^^_^^^^^^_  -  - 

der  sealf  after  a  great  lapse  of  time  (though  kiiM,  PL  C  i.  p.  456,  8th  adit^  iliere  dia^ 

lese  than  twenty  years),  which,  for  that  and  and  aee Fimdon'7,  Parker^  1 1  Mees.  &  W. 6$S; 

for  the  reasons  in  the  text,  was  dismissed  Pechta  ▼.  Walson,  8  Mees.  &  W.  691;  fh^ 

with  costs.    One  of  the  questions  raised  by  ▼.  Xcmcm,  4  Adol.  &  Ell.  N.  Rep.  SS3. 
Sir  T.  Plnmer,  in  the  case  of  Chobwrndds^  v.         (6)  1  Yo.  &  CoU.  496. 
ChMUm  (2  Jac.  &  W.  135-6),  was  whether        (e)  See  Bayly  y.  TymO,  2  Ball  &  R  363. 
a  devisee  and  heir  at  law  could  join  in  a  suit        («f)  See  Stradtan  v.  Brandtr  ;  and  W<ei  t 

claiming  an  equity  of  redemption,  on  an  alle-  Doumts,  •HPj'a  •  PoiorO  t.  finoip&r,  2  Atk.S2$; 

gation  that  a  question  having  arisen  as  to  &ctwnty.  Bagwdly  15  Yes.  156;  andseel«» 

which  was  entitled,  tljey  had  agree<I  to  join  nof  v.  BroumSy  3  Ridgw.  P.  C.  462,  49S-^'^ 
and  divide  the  subject-matter  between  them ;        (e)  Prosmr  ▼.  Edmonds  1  Yo.  &  CotL  SiXj 

be  seemed  to  think  it  was  champerty.  tt  v.  tupra^  p.  868. 
(a)  Hunttr  v.  Damd,  4  Hare,  432 }  Haw- 
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A  ISruet  Estate  is  not  now  considered  as  a  (Those  in  Action^  but  an  Estate. 

Devises  of  Tnist  Estates  are  considered  by  the  Court  of  Chancery  as  distinct  sub- 
stantive Devises. 
Legal  Estate  follows  Equitable  as  its  Shadow^  unless  it  come  into  the  hands  of 

I^trchaserfor  Vahiaole  Consideration,  toithout  Notice. 
Negligence^  cec.,  of  Trustee  not  permitted  to  disappoint  Interests  of  Cestuis  que 

Trust 
Lapse  of  I^^gal  Estate  has  no  Iffiuence  upon  the  Trust — If  no  Trustee  appointed 
Court  of  chancery  assumes  the  Office. 
The  I\meiple  that  the  J^guitable  Estate  is  a  distinct  Substantive  Estate  has  been  acted 

upon  in  various  ways. — Instances. 
Court  will  act  upon  it  exactly  as\f  it  were  a  Legal  Estate. 

The  Husband  of  a  Woman  seised  in  Fee  of  an  Equitable  Estate  of  Inheritance 

is  entitled  to  an  Estate  by  Curtesy. 
Prior  to  the  Fines  and  Recoveries  Act  an  Equitable  Estate  TaH  in  a  Trust  might 

be  barred  by  a  Recovery  with  an  Equitable  Tenant  to  the  Prseeipe. 
A  JFeqffmmt  or  Bargain  and  Sale^or  even  a  Will,  u>as  s^fficiaU  to  bar  the  Issue^ 

in  the  time  of  Lord  Clarendon. 
Always  held  that  a  Fine  was  sufficient. 

The  Requisites  for  making  the  quasi  Tenant  to  ihe  Fndeii^e  for  suffiering  a  Re- 
covery of  the  Equiia^  Estate. 
Conveyance  by  Person  having  Equitable  Interest  without  Possession  sufficient. 

Equitable  Disseisin, 
y  Equitable  Tenant  in  Tail  had  aliened  for  an  Estate  of  Freehold  by  way  of 
Horigage,  he  might  suffer  a  Recovery  of  his  Secondary  ^Equitable  Tme. 
*Any  Conveyance  shall  have  the  same  Effect  on  an  Equitable  Estate  as  Legal  r«Q7Ri 
Conveyance  on  a  Legal  Estate — Lord  Nottingham.  L  ^'^J 

Act  for  barring  Entails,  3  (fe  4  Will.  IT.  c.  74. 
Equitable  Estate  Tail. 
Thiant  in  Tail  must  convey  by  one  of  ihe  Modes  of  Assurance  pointed  out  by  ^ 

Act. 
Policy  qfihe  Legislature  in  requiring  a  Deed  anaiogous  to  a  Legal  Conveyance. 
Equity  of  Redemption;  also  an  Estate  in  the  Land. 
I^  Difference  in  Equity  between  Legal  Interests  in  and  the  Trust  of  a  Term  belonging 

to  a  Wife,  as  regards  Husband^ s  Power  of  Alienation. 
Of  ihe  Merger  of&e  Equitable  in  the  Legat  Estate. 

The  general  doctrines  in  regard  to  the  creation  of  trust  or  other  equit- 
able estates  and  interests  in  land  and  personal  property  assignable  at 
law  and  in  choses  in  action,  and  other  subjects  not  assignable  at  the 
common  law,  having  been  stated,  and  the  nature  of  such  estates  and 
interests  having  been  adverted  to,  it  is  proposed  to  recur  to  the  subject 
of  the  alienation  of  equitable  estates  or  interests  in  land  and  personal 
property  \rhich  may  be  so  created,  by  the  person  beneficially  entitled, 
or,  as  they  are  denominated  in  ordinary  legal  language,  the  cestuis  que 
trust  (a);  first,  where  there  is  a  valuable  consideration,  and,  secondly, 
where  there  is  no  consideration.  The  passing  of  equitable  interests  in 
choses  in  action  for  valuable  consideration  has  already  been  adverted  to, 
it  reiSains  therefore  as  regards  this  description  of  property  only  to  advert 
to  voluntary  assignments,  which  will  be  the  subject  of  one  of  the  follow- 
ing sections  of  this  chapter. 

It  will  be  proper  first  to  ascertain  in  what  light  the  interest  of  the 

cestui  que  trust  is  viewed  by  the  Court  of  Chancery,  as  regards  trust  or 

equitable  estates  in  fee,  in  fee  tail,  for  life  and  for  years,  in  possession 

I   and  in  remainder.     A  trust  or  equitable  estate  is  not  now  what  it  was 

once  considered,  a  chose  in  action,  it  is  a  present  interest  or,  as  has  been 

(a)  y.  supra^  Vol.  L  pp.  50C-7 :  see,  on  this  subject,  Lewin,  p.  495. 
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frequently  before  observed  (a),  an  Estate.  Trusts,  said  Sir  TbonK 
Clarke,  are  here  considered,  as  between  the  cestui  que  trust  and  tk 
trustee  and  all  claiming  by,  through,  or  under  them,  or  in  coDseqaenceoi 
their  estates,  as  the  ownership  or  legal  estate;  whatever  would  beik 
rule  of  law,  if  it  were  a  legal  estate,  is  applied  in  equity  to  a  tnst 
estate  (6). 

The  legal  estate  follows  the  trust  or  equitable  estate  as  its  shadow,  into 
whose  hands  soever  the  legal  estate  may  descend  or  be  conveyed,  exceptit 
r*8761  P^^  ^^  ^  purchaser  for  valuable  consideration  without  *iK>tice(c). 
^  -■  It  is  considered  that  the  individuals  named  as  trustees  areooly 
the  nominal  instruments  to  execute  that  intention ;  so  that  neither  tk 
negligence  of  the  trustee,  nor  accident,  nor  any  other  circumstance,  vitk 
the  exception  above  adverted  to,  will  be  permitted  to  disappoint  the 
interests  of  those  for  whose  benefit  the  trustee  is  called  upon  to  ^eciie 
it  (d).  The  persons  having  the  equitable  estate  may,  without  theiDte^ 
▼ention  of  the  trustees,  or  the  possibility  of  their  preventing  them  fioa 
exercising  their  ownership,  act  as  if  no  trustees  existed  (e).  The  lape 
of  the  legal  estate  never  has  the  least  influence  upon  the  trusts  to  wlud 
it  is  subject:  if  the  individuals  named  as  trustees  fail  either  by  death,  or 
by  being  under  disability,  or  by  refusing  to  act,  the  court  will  provide  i 
trustee :  if  no  trustees  are  appointed  at  all,  the  Court  of  Chaacefj 
assumes  the  office  in  the  first  instance  (f) :  if  the  trust  cannot  be  ez^ 
cuted  through  the  medium  which  was  in  the  primary  view  of  the  tesi> 
tor,  it  must  be  executed  through  the  medium  of  the  Court  of  Cbancei;(;)< 
Therefore  the  trustee  is,  in  fact,  a  mere  machine ;  and  for  wbombesbi 
be  trustee  depends  entirely  upon  the  will  of  his  cestui  que  trusty  vhetkr 
he  was  such  on  the  original  creation  of  the  trust,  or  has  become  sudibf 
devolution  or  by  transfer. 

The  principle  that  the  equitable  estate  is  a  distinct  substantive  esti^. 
has  been  acted  upon  in  various  ways.  '^  My  principle  is  tbis,'^  fi 
Lord  Alvanley,  ^^that  equitable  estates  in  this  court  are  considered  tod 

(a)  y.  titf .  aL  Mp.  764 ;  ef  ▼.  of).  23,  24.  was  no  trastee.    The  lapse  of  the  kple* 

lb)  Sir  Thomas  Clarke,  M.  R.,  Btargat  ▼.  Dover  has  the  least  inflaeiiee  apoa  the  otf 

Wheatty  1  Eden,  p.  223.    There  are  but  two  to  which  it  is  sabject.    Trust  estates  do  tf 

species  of  Estates,  the  legal  and  the  equitable  depend  upon  the  legal  estate  for  in  exiftflofc 

estate,  Lord  Rosslya,  Bumaby  v.  Gr^ii,  3  A  court  of  equity  ooosiderBdeTisei  of  ntf 

Yes.  276.    Many  such  ezpressions  might  be  as  distinct  substantive  devises,  stuA  ^ 

cited  by  other  Judges,  all  showing  that  the  in-  their  own  basis,  independent  of  the  ie^ 

terest  of  the  ctthd  que  (msC,  in  real  estate,  estate  or  of  one  another,  and  the  legil  e* 

equally  as  the  equity  of  redemption  of  a  is  nothing  but  the  shadow  which  alw^s^, 

mortgagee  (v.  mpra^  p.  642),  is  an  Estate.  lows  the  trust  estate  in  the  eye  of  a  eoBit^ 

(c)  Jtdair  v.  Shaw,  1  Scho.  &  L.  p.  262;  equity."— Wilm.  R  22;  Lewin,  577-«;  i^ 

Mafmll  V.  Manaell,  2  P.  W.  681 :  Lord  Chief  nproy  p.  23,  n.  (r). 
Justice  Wilmot,  JtUmty-General  v.  Dowmng,        (d)  Lord  Eldon,  Brown  ▼.  Siggt,^  ^*^ 

Wilm.  R.  p.  23.    "  I  take  it  to  be  a  first  and  874,  v.  si^o,  p.  52. 
fundamental  principle  in  equity,"  says  Lord        (e)  Lord  Alvanley,  in  judgment  in  IM^ 

Chief  Justice  Wilmot,  « that  the  trust  follows  ▼.  Brydgeg,  3  Yes.  p.   126,  which  was  ob» 

the  legal  estate  wherever  it  goes,  except  it  mended  by  Lord  EUdon,  and  we  ^  ^- 

oomes  into  the  hands  of  a  purchaser  for  valua-  JNtton,  3  Yes.  341. 
ble  consideration  without  notice.     I   never        (/)  Attomty'Gtnaral   t.   Lais  D^^ 

heard  any  distinction  made,  not  has  any  case  Wilm.  R.  21,  22. 
been  cited  to  prove  that  a  trust,  fit  and  proper         {g)  Attorney  -  General  v.    LaAf  0^'^ 

to  be  executed  against  a  trustee,  should  be  Wilm.  ubi  typ*;  el  v.  n^ffv,  pp.  3^^^>*^ 

suffered  to  fall  to  the  ground,  or  remain  un-  3GS. 
executed  against  an  heir  at  law,  where  there 


Equitable  Estate  in  Land.  876 

ntents  and  purposes  as  legal  estates ;  if  a  man  has  an  equitable  interest 
le  is  supposed  to  act  upon  it,  and  this  court  will  act  upon  it  exactly  as  if 
t  was  a  legal  estate"  (a).  An  equitable  estate  of  inheritance  *in  r«o77i 
he  wife  always  conferred  a  tenancy  by  the  curtesy  (6).  Prior  to  ■■  ^ 
he  act  for  creating  a  substitute  for  fines  and  recoveries  (c),  an  equitable 
istate  tail  in  a  trust  estate  might  have  been  barred  by  an  equitable 
ecovery,  that  is,  by  a  recovery  to  which  no  person  but  those  who  were 
entitled  to  equitable  estates  equivalent  to  those  which,  had  the  estate  been 
egal,  would  have  enabled  them  to  have  suffered  a  recovery,  were  parties; 
t  being  only  necessary  that  there  should  be  a  good  equitable  tenant  to 
hepr€Bcipe  (d).  It  was  indeed  held,  in  the  time  of  Lord  Clarendon,  and 
iven  afterwards,  that  a  feofiment  or  bargain  and  sale  was  sufficient  to 
)ar  the  issue  in  an  entail  of  a  trust  estate  (e),  and  even  in  some  cases 
m  agreement  or  a  will  {/) :  it  was  always  held  that  a  fine  would  bar  the 
ssue  (g). 

The  requisites  for  making  the  quasi  tenant  to  the  pnscipe  were  deter- 
nined  by  the  nature  of  an  equitable  estate,  as  distinguished  from  a  legal 
istate.  Thus,  as  regards  the  deed  to  make  a  tenant  to  the  pnecipe:  at 
aw,  possession  could  not  pass  by  conveyance  from  a  person  who  had  not 
amself  the  possesion ;  but,  as  regards  the  conveyance  by  a  person  hav- 
ng  an  equitable  interest  only,  said  Sir  W.  Grant,  it  was  not  the  object, 
lor  could  it  be  the  effect,  of  the  conveyance  to  transfer  the  possession, 
)ut  only  to  pass  the  equitable  interest;  the  only  inquiry  therefore  was, 
i^hether  there  was  in  the  party  such  a  quantum  of  equitable  interest  as 
entitled  him  to  suffer  an  equitable  recovery  (A) :  so,  although  a  recovery 
;ould  not  be  suffered  by  the  owner  of  a  legal  estate  tail  without  obtaining 
he  concurrence  of  the  person  who  had  the  legal  freehold,  yet  the  analogy 
97as  not  followed  where  an  equitable  tenant  in  tail  had  aliened  for  an 
estate  of  freehold  by  way  of  mortgage ;  for  the  tenant  in  tail  might  suffer 
I  recovery  of  his  secondary  'equitable  title  without  the  concur-  r*©^©-! 
•ence  of  the  mortgagee  (t).     Lord  Nottingham  gave  effect  to  an  I-        J 

(a)    Lord  Alyanley,  M.  R.,   WUUams  t.  (e)  Diet.  Lord  Nottingham,  North  y.  WO' 

'hoem,  2  Yes.  J.  603.    The  question  was  one  Uam»t  2  Ch.  Ca.  63 :  8.  C,  1  Yern.  13;  Lord 

f  revocation ;  it  was  this :  a  person,  in  mar-  Rosslyn,  Fletcher  v.  Toilet,  5  Yes.  12  ;  BuT' 

iage  articles,  executed  on  his  marriage,  cO'  naby  y.  Griffin,  3  Yes.  277 ;  and  his  lordship 

Tenanted  to  convey  an  estate,  of  which  he  was  said  he  did  not  know  why  that  had  not  heen 

eised  in  fee,  for  the  benefit  of  himself  for  life,  adhered  to ;  and  see  VxKouiUete  Cranboume 

emainder  to  the  issue  of  the  marriage,  with  v.  Ddahay,  2  Freem.  170. 

eraainder  to  his  own  right  heirs,  and  then  (/)  See  the  cases  referred  to,  Lewin  on 

ievised  the  estate,  in  the  event  of  his  having  Trusts,  p.  499* 

10  issue:  he  afterwards  conveyed  the  legal  (g^  Croodridc  v.  Brown,  1  Ch.  Ga.  p.  49; 

>state  to  the  trustees,  according  to  the  articles :  Wcuhbome  v.  Broum,  ibid.  2 1 3,  4  39. 

he  question  was,  whether  the  conveyance  (A)  Sir  W.  Grant,  Lord  GrenviUe  v.  Blyih, 

evoked  the  will :  it  was  held  it  did  not;  and  16  Ves.  p.  230;  but  seisin,  by  perception  of 

^tViscownUn  Cranboume r.Delahay, 2  Freem.  rent,  was  so  far  material,  that,  in  the  absence 

)y  Hovenden,  170.  of  it,  there  might  be  such  an  equitable  dis- 

(6)  Watts  V.  Ball,  1  P.  W.  107 ;  Chaplin  seisin  as  the  Statute  of  Limitations,  by  an- 

r.  ChapUn,  3  P.  W.  234 ;  Caebome  v.  Scarfe,  alogy,  would  have  operated  upon ;  Chobmon^ 

i  Atk.  603;  see,  on  this  subject,  Parker  v.  deley  v.  CHnton,  2  Jac.  &  W.  pp.  147,  155, 

Carter,  4  Hare,  400.  165-6,  it^a,  Yol.  i.  pp.  551-3;  et  v.  Mad. 

(e)  Y.  tupra,Yo\.  i.  pp.  166,  167.  Pr.  and  P.  i.  675,  n.  (t);  but  this  doctrine  is 

{d)  Brydgee  v.  Brydges,  3  Yes.  p.   127;  superseded,  at  least  for  the  most  part,  by  the 

Lord  Alvanley,  Wykham  v.  Wykham,  18  Yes.  new  Statute  of  Limitations. 

117 ;  Preston  on  Conveyancing,  vol.  i.  p.  22,  (»)  NouailU  v.  Greenwood,  T.  &  R.  p.  29 ; 

3d  edit.  Lord  Eldon. 
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equitable  recorerj,  on  the  broad  ground  ^^that  «fiy  ocmvcyanceora* 
ance  made  by  cestui  que  truet  should  have  the  same  effect  or  operiii 
upon  the  trust  estate  as  it  would  upon  the  estate  in  law,  in  case  & 
trustees  had  executed  their  trust"  (a),  meaning,  as  I  presame^hadgra 
him  a  corresponding  legal  estate. 

By  the  act  3  &  4  Will.  IV.  c.  74,  passed  in  Augngt,  1833, 
provided  a  substitute  for  fines  and  recoveries,  it  is  enacted,  § 
that  every  disposition  of  lands  under  that  act,  by  a  tenant  in  tail  tM 
shall  be  effected  by  some  one  of  the  assurances  (not  being  aiSi^ 
which  such  tenant  in  tail  would  have  made  the  diqiositioo,  if  bctt 
were  an  estate  at  law  in  fee  simple  absolute  (6).  Whether  tlie  ett 
tail  be  legal  or  equitable,  vested  or  contingent,  still  the  tenant  in  til, c 
would-be  tenant  in  tail,  must  be  treated  for  the  purposes  of  this  nil 
having  a  legal  estate  in  fee  simple  in  the  lands,  and  must  conyejbjtf 
of  those  modes  of  assurance  which  the  law  has  appropriated  to  tke^ 
fer  of  a  freehold  interest  (c).  The  act,  says  Mr.  Hays,  in  reqiiiae| 
legal  conveyance,  as  well  of  estates  in  the  land,  as  of  unsabstantuliip 
and  equities  in  respect  of  the  land,  may  be  thought  to  have  strained  ik 
application  of  technical  forms  beyond  technical  reasoning;  bat  it  is 
the  policy  of  the  legislature,  whilst  abolishing  the  old  solemnities)  n 
substituting  more  simple  modes  of  assurance,  still  to  exact  the  otflo^ 
ance  of  ceremony,  and  to  prevent  settlements  framed  with  caatioa  is 
deliberation,  for  the  purpose  of  preserving  estates  in  femilies,  froa  boc 
annulled  by  instruments  unadvisedly  prepared  or  inadveiteatlj  e» 
cuted  (<f). 

Another  instance  of  an  equitable  interest  being  treated  as  an  ei* 
may  be  given  in  the  power  of  the  husband  over  the  wife's  M^} 
term.  We  have  before  observed  that  there  is  no  difference  io  (f^f 
between  the  legal  interest  in,  and  the  trusts  of,  a  term  belopgiog  tii 
wife,  as  regards  the  husband's  right  of  alienation :  equitable  inteied* 
the  wife  of  the  same  description  as  legal  interests  which  D^^^*f 
lutely  assigned  by  the  husband  at  law  so  as  to  be  binding  on  tbe  wifevi"' 
r*8791  ^^^  consideration,  may  be  assigned  by  the  husband  without  t» 
^  -'  sideration  so  as  to  bind  the  wife,  though  not  so  as  to  predoiler 
from  her  Equity  to  a  settlement  (e).  ^^ 

As  regards  the  equity  of  redemption  of  a  mortgagor,  though  not  stntif 

(fl)  North  T.  WWamt  (1681),  1  Vein.  13 ;    extent  would  be,  Lord  CarUnl  t.  P^' 
SL  C.  3  Ch.  Oft.  63,  78;  1  Eq.  Abr.  255  j     P.  W.  SOO;  but  if  the  intent  and  <*)««•' 


and  see  VucomUm  Cranboiarm  v.  DMuty,  aUenation  be  only  to  give  a  secariiT t^Vr 

2  Freero.  p.  170;  and  FiOtn  y.  Beaumont,  1  gagee,  the  wife  BurviTing  will  be  fl^^^ 

Vern.  p.  100,  stated  M/Va;  CarpenUr  ▼.  Cor*  the  equity  of  redemption,  Cy^  ^-^ 

TpemUr,  and   Waahbomm  ▼.  Dommu,  1  Vera.  Colt  230.  It  should  be  obsetredtbit^ 

439.  queen,  as  stated  by  him  in  liis  htt  ^ 

(6)  Or  as  if  an  estate  in  fee  simple  abso-  publication  on  Husband  and  WifeP-^ 

te  occupied  the  very  place  of  the   estate  ascertained  that  the  doctrine,  whi^d<^ 

il.    Hayes'  Introd.  to  Conyey.  i.  p.  156.  supposed  to  have  been  e^taUitbeaiB  ^^ 

(c)  Hayes*  Introd.  ubi  o^pra.  Clart'i  case,  against  the  wife's  eqa^^ 

(rf)  iWrf.  settlement  in  such  event,  did  noi,  apF^^ 

(c)  Sir  Edw,  TWiwr's  case,  1  Vernon,  7,  come  into  quesUon  in  thst  esse;  aou^^ 

and  the  cases  in  Raithby's  note;  MUfird  y.  to  this  case,  5  My.  k  Cr.  107;  ^  ^^ 

Mitford,  9  Vea.  97,  98,  and  Donm  y.  Hart,  2  475,  n.  484,  485.    At  p.  295  of  J»J^ 


lute 
taU 


Russ.  &  M  364;  a  v.  nqtra^  p.  475.  So  an  queen's  work  there  is  an  ^"F^*'"].  (%  f, 
equitable  extent,  that  is  under  a  decree,  is  the  case  of  Stiffe  v.  Bitntt,  I  Mj  «^  ' 
equally  assignable  by  the  husband  as  a  legal    ouprot  p.  476. 
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ming  under  the  head  of  tnist,  that  also,  as  has  already  been  mentioned, 
an  Estate.  A  mortgage  in  fee  by  a  person  seised  of  a  legal  estate, 
ough,  without  doubt,  it  was  a  revocation  at  law  before  the  passing  of 
e  stat,  1  Vict.  c.  26,  was  not  a  revocation  of  a  previous  devise  of  the 
uitable  interest,  the  equity  of  redemption  over  which  the  mortgagor 
id  a  disposing  power  was  still  held  to  pass  (a). 
If  the  analogy  to  the  law  is  still  to  be  followed,  namely,  that  where  a 
XTSon  has  such  an  interest  in  equity  as  that,  if  legal,  he  could  assign  it 
law,  he  may  assign  in  equity ;  then,  as  contingent  interests  and  pos- 
bilities,  coupled  with  an  interest,  in  real  estate,  are  now  assignable  at 
w  by  deed  (6),  corresponding  equitable  interests  ought  now  to  be  as- 
gnable  directly  by  deed,  if  the  act  does  not  actually  of  itself  authorize 
ich  assignments. 

It  should  be  observed  that,  if  the  cestui  que  trust  of  the  equitable  estate 
lall  acquire  the  legal  estate,  the  equitable  estate  will,  generally  speak- 
,ffy  merge  in  the  legal  estate,  and  no  longer  exist ;  but,  in  order  to  operate 
Merger,  the  equitable  and  the  legal  estate  must  be  of  the  same  quality ; 
1  estate  tail  and  the  fee  simple  are  not  of  the  same  quality,  and,  there- 
^re,  an  equitable  estate  tail  will  not  merge  in  the  fee  (c).  I  admit,  said 
ord  Alvanley  (c2),  that  where  a  person  has  the^same  interest  in  the  legal 
nd  equitable  estate  he  ceases  to  have  the  equitable  estate,  and  has  the 
!gal  estate,  upon  which  this  court  will  *not  act,  but  leaves  it  to  pooAi 
le  rules  of  law;  but  it  must  always  be  understood,  with  this  dis-  ^  ^ 
notion,  that  it  holds  only  where  the  legal  and  equitable  estates  are  co- 
Ktensive  and  commensurate ;  but  I  do  not,  by  any  means,  admit  that, 
rhere  a  person  has  the  whole  legal  estate,  and  a  partial  equitable  estate, 
le  latter  sinks  into  the  former,  for  it  would  be  a  disadvantage  to  him ; 
lere  is  no  absurdity  in  saying,  that  a  person  may  have  the  wnole  legal 
state,  and  a  limited  interest  in  the  beneficial  interest  in  that  estate,  as 
sere  is  in  saying  he  has  the  whole  legal  fee  and  a  legal  remainder  (e). 

Assuming,  then,  that  an  equitable  interest  of  the  cestui  que  trust  in  real 
state  corresponding  with  a  legal  interest  which  might  pass  by  deed,  will 
qually  pass  by  deed  as  would  the  corresponding  legal  interest;  in  prin- 
iple,  it  would  seem  that  there  can  be  no  distinction,  whether  the  con- 
eyance  or  assignment  be  with  or  without  consideration;  indeed,  as  we 
ave  seen,  this  has  been  expressly  decided  as  regards  the  assignment  by 
be  husband  of  the  equitable  estate  of  his  wife  in  a  term,  excepting  as 
espects  the  wife's  equity  to  a  settlement.  The  analogy  has  indeed  been 
icted  upon  as  regards  equitable  interests  in  property  passing  at  law  not 

(a)   WiUianu  v.  CHcerij  2  Yes.  J.  598,  the  the  thing  itself  is  not  assignable,  as  in  the  in* 

tat  1  Vict.  c.  26,  s.  23,  has  put  an  end  to  all  stance  of  a  mere  expectancy,  Meek  v.  Kettle- 

uch  constructive  revocations.  well^  infra. 

(6)  See  the  stat.  8  &  9  Vict  c.  110;  st^a,        (c)  Per  Vice-Chancellor,  Merett  t.  Jamea^ 

Tok  i.  p.  221.     A  deed  may  not  be  necessary  6  Mad.  118;  Browne  v.  Blakej  1  MoUoy,  382. 

0  pass  an  equitable  interest,  but  as  evidence  See,  on  this  subject,  Lewin,  pp.  18,  19. 
if  aNconcluded  final  transaction  it  must  be         (d)  Brydget  v.  Brydges,  3  Ves.  125  a. 
mpoTtant:  it  will  be  remembered  that  by        («)  Lord  Eldon,  Wykham  v.  WykhoMf  18 

malogy  to  the  law  a  deed  was  necessary  to  Ves.  p.  418,  highly  commends  this  judgment 

leciare  the  uses  of  a  grant  of  a  rent  of  the  So  a  legal  and  an  equitable  estate  will  not 

ike,  n^ra.  Vol.  i.  p.  446,  el  v.  ib.  p.  453,  unite,  so  as  to  bring  the  rule  in  SheUey^s  case 

though  a  deed,  as  it  has  been  held,  has  no  into  operation ;  v.  tupra^  p.  24,  n. 
greater  efficacy  than  a  mere  writing  where 
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by  assignment,  but  by  delivery  or  transfer  (a) ;  but  the  subject  of  toIob^ 
tary  transfers  of  equitable  estates  and  interests  requires  a  distinct  oqs- 
sideration. 


r*8811  *^^^^^^^  I^« — Of    Voluntary  Conveyances^  Assignments,   md 
^        ^       Transfers  of  Equitable  Estates   and  Interests   tn    Propertf^ 
capable  of  being  Conveyed  or  Transferred  at  Law. 

Of  VolutUarif  Conveyances. 

Sate  of  LavD  as  regards  Transfer  of  Property  toithoui  Consideration^ 

Voluntary  Assignments  of  Legal  Interests. 

Where  a  Person  executes  a  perfect  Conveyance,  passing  the  Estate,  he  cannoi  reoolkt  iL 

8meh  a  Deed  not  revocable  by  *HT^. 

Particularly  if  in  favor  of  Children. 

Sear  v.  Ash  well. 
Where  Sum  of  Stock  transferred  to  Trustees  and  a  Trust  of  it  declared^  it  is  JnaOi^ 

— no  Locus  Poenitentue. 
Questions  sometimes  arise  whether  the  Deed  is  to  be  considered  as  a  defimtive  Ad. 
Parol  Evidence  may  be  given  to  show  that  a  Deed  was  not  tatatded  as  ok  hn^ 

vocable  Act. 
Subsequent  Instructions,  d'c.^  not  admissible. 
Where  a  Counterpart  executed  that  is  primft  facie  Evidence  thai  it  was  not  to  k 

revocable,  also  where  One  Part  exeeiUed  and  delivered  to  Third  Person. 
Where  the  Deed  is  kept  in  Donor's  Possession  it  is  important,  as  a  basis  for  Esi- 

dence,  to  show  thai  U  is  not  final. 
Sir  Thomas  Plumer's  Statement  of  the  Result  of  the  Authorities. 

Cecil  V.  Butcher. 
But  where  Locus  Po&nitentiae  is  reserved  and  no  Evidence  of  BepesUanee^  the  Ded^ 

as  it  is  presumed^  will  operate. 
Though  Instructions,  however  explicit,  are  revoked  by  Death. 
Keeping  a  Deed  which  parses  the  Estate  not  of  itsdf  sufficient  to  enable  theDeaer 

to  revoke. 
Law,  as  stated  by  Justice  Bayley,  as  to  Effect  of  keeping  Deed^  formally  ddaatk 
in  the  Possession  of  the  Donor. 
Doe  V.  Gamons. 
Where  there  are  Two  Voluntary  Deeds,  he  who  has  the  Advantage  of  ike  lam  meg 

keep  it. 
hrevocable  Transfer  by  means  of  Declaration  of  Ihtst. 

Additional  Note. 

As  to  Voluntary  Deeds  void  against  Creditors  under  Stat.  13  EUzabetk. 

As  regards  voluntary  conveyances  and  transfers  of  equitable  estates; 
it  may  perhaps  be  stated,  as  a  general  rule,  that,  where  a  man  makes  i 
r*RR21  P^^^^^  conveyance  of  an  estate  in  lands  or  hereditaments,  *tbit 
■-  ^  IS,  where  he  executes  and  delivers  a  deed  of  conveyance  as  his 
final  act,  the  estate  in  the  property,  if  equitable,  at  once  passes  to  the 
grantee,  equally  as  it  would  on  a  conveyance  of  a  legal  estate;  the 
grantor  cannot  revoke  such  a  deed,  certainly  not  where  an  estate  at  lav 
has  passed,  or  in  any  manner  get  rid  of  it,  so  as  to  transfer  the  propeitT 
to  another  volunteer,  unless  he  has  reserved  to  himself  a  power  of  re- 
vocation: and  where  such  a  deed  is  destroyed  by  the  donor,  if  secondaif 
evidence  of  the  contents  can  be  given,  the  deed  will  be  set  up  agaii^ 

(a)  y.  mtpra,  pp.  864,  865,  note  (Q,  and    which  are  cited  and  obsenred  npoQ  ia  Ae 
see  Sham  ▼.  Cadogan,  and  other  like  cases    next  chapter. 
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ill  volunteers  (a) :  such  a  deed  is  not  revocable  by  will,  for  if  it  were 
here  would  be  no  difference  between  a  deed  with  a  power  of  revocation 
ind  one  without  it  (b):  more  especially  such  a  deed  will  be  binding  if 
Dade  in  favor  of  a  child  (c). — This  doctrine  is  analogous  *tothat  taooo-i 
vhich  has  before  been  adverted  to  in  treating  of  the  creation  o(^  J 
rusts,  namely,  that,  where  the  legal  estate  in  property  or  interest  is 
ransferred,  and  a  trust  of  it  declared,  the  trust  so  declared  is  irrevo- 
cable ;  thus,  where  a  person  transfers  a  sum  of  stock  or  hands  over 
noney  to  trustees,  and  declares  a  trust,  and  there  is  nothing  upon  the 
Bce  of  the  transaction  (<i),  or  from  cotemporaneous  evidence,  to  show 
hat  it  was  intended  to  be  revocable,  he  takes  from  himself  all  locus 
jcenitentiiB:  the  cestuis  que  trusty  though  unborn  at  the  date  of  the  transfer 
ind  declaration  of  trust,  will  acquire  a  perfect  title :  and  even  if  the 
lonor  should  procure  a  retransfer  by  the  trustees,  and,  where  it  is  in 
nrriting,  should  cancel  the  instrument  and  by  will  make  a  provision  for 

(<i)  In  Villerg  ▼.  Beaumont^  1  Vern.  100,  a.d.  assigned  in  HoUoway  v.  Btadmgton^  is  not 

L682,  a  man  possessed  ot  a  tru^  of  a  term  for  stated  in  the  Report.     It  was  admitted  in  the 

hree  lives,  by  a  deed  [Raithby's  note  (2)],  argument  on  the  appeal  in  the   late  case  of 

igntdj  tealedy  and  executed  (as  it  is  stated,  at  Meek  ▼.  Kettteueli,  1  Phill.  346,  that  an  equita* 

m  ale-bouse),  granted  and  attigned  the  term  ble  estate,  corresponding  with  a  legal  estate, 

0  the  plaintiffs,  his  cousins,  for  the  payment  might  be  effectually  assigned  without  consider- 
>f  his  and  his  mother's  debts,  but  to  permit  aiion  equally  as  might  a  legal  estate  at  law  ; 
lim  to  hold  the  same  for  his  life ;  he  delivered  and  see  CoUinaon  v.  Patrickt  auprfk,  p.  56, 
lie  deed  to  a  creditor.  Five  months  aAer-  note;  Clavering  ▼.  Clavering^  Prec.  Cfa.  235; 
nrards,  he  being  dissatisfied  with  the  settle-  2  Vern.  473  (1704),  by  Sir  N.  Wright,  Lord 
nent,  made  his  will,  devising  the  estate,  sub-  Keeper,  affirmed  in  Dom.  Proc.  ibid  in  notA; 
ject  to  the  payment  of  his  debts,  to  his  balf-  Lady  Hudtme  case,  cited  2  Vern.  475;  and 
Mother  the  defendant,  Lord  Beaumont  The  the  diet,  of  Lord  Keeper  Bridgman,  Barlow  v. 
}uestion  was  whether  the  will  or  the  deed  Heneage^  Prec.  Ch.  211,  are  to  the  same 
should  prevail.  The  Lord  Chancellor  (Not-  effect:  other  cases  are  cited,  in  Dillon  v.  Cop- 
iogbaro)  said  there  was  no  color  in  this  case ;  ptn,  4  My.  &  Cr.  661 ;  see  Hayes,  Introd.  to 
Ta  man  will  improvidently  bind  himself  up  Convey,  i.  201,  on  this  subject. 

jy  a   voluntary  deed,  without   reserving  to  (6)  Lord  Hardwicke,  BoUon  ▼.  Bolton,  3 

lirDself  a  power  of  revocation,  he  must  lie  Swanst.  414,  note;  Clavell  v.  IMtleion,  Prec. 

lown  under  his  own  folly.     (Leech  ▼.  Leech,  Chan.  305,  to  same  effect     In  Botighton  v. 

1  Cb.  Ca.  p.  249,  is  to  same  effect;  and  see  Boughton,  I  Atk.  625, Lord  Hardwicke  estab- 
'Sarrard  v.  Lord  Lauderdale^  2  R  &  M.  453  ;  lisbed  a  voluntary  deed,  by  which  the  donor 
md  Brookbank  v.  Brookbank  (1691),  1  £q.  charged  his  estates  with  various  sums  of 
^b.  168 ;  and  2  My.  ft  K.  510  (it  is  there  money  in  favor  of  his  sister,  her  two  sons, 
>ut  not  upon  the  Creation  of  a  Trust  as  well  and  gave  4000^  a  piece  to  each  of  his  children; 
la  on  Conveyance).  '*  If  you  relieve  him,"  though  the  donor  had  kept  the  deed  in  his 
idded  Lord  Nottingham,  '*  you  must  conse*  possession,  and  devised  away  the  estate,  it 
|uently  establish  this  proposition,  *  That  a  being  a  question  between  two  sets  of  volun- 
nan 'cannot  make  a  voluntary  disposition  of  teers.  Lord  Hardwicke  in  this  case  cited 
lis  estate  but  by  will  only,  which  would  be  with  approbation  Naldred  v.  Gilham,  I  P.  W. 
ibsurd' "   (and  see  JUen  v.  jirme,  1   Vern.  677,  infrOy  et  v.  tupra,  p.  199. 

)65;   Bale  v.  Newton,  1  Vern.  463).     In  this         (e)  In  Sear  v.  Muvell,  3  Swanst  411,  a.s. 

saae,  by  analogy  to  the  law,  the  deed  was  1 730,  one  Atkins  intending  to  marry  again, 

reated  as  a  conveyance  of  tlie  estate,  in  the  made  a  settlement  by  granting  to  trustees  a 

Aine  manner  as  a  recovery  suffered  of  a  trust  term  of  500  years,  by  way  of  mortgage,  to 

)8tate  in  tail  was  treated  as  a  bar  to  the  en-  secure  300iL  to  his  eldest  son,  and  200/.  a 

ail ;  V.  tupra,  p.  878.  piece  to  his  other  sons  (a  reasonable  settle- 

The  Vice-Chancellor   Wigram    (1   Hare,  ment,  as  the  Lord  Chancellor  said) ;  aAer  hit 

L75)  seems  to  have  considered  that  the  opin-  second  marriage, he  burnt  it:  it  was  set  np 

on  of  the  Vice-Chancellor  of  England  was  from  a  copy,  the  ground  there  stated  was  that 

hat  assignments  of  equitable  interests  only  being  made  by  a  father  for  the  benefit  of 

imounted  to  an  agreement,  referring  int.  cU.  children  for  whom  he  was  bound  to  provide, 

o  HoUoway  v.  Headington,  8  Sim.  324 ;  but  that  it  was  therefore  good  against  every  one  but 

fbservation,  I  presume,  had  reference  only  creditors  by  specialty. 
o  choses  in  action  or  the  like;  though  what        (</)  V.  mprti^  p.  59,  et  infra,  ji,  886. 
vas  the  nature  of  the  property  that  was 
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the  same  cestuis  que  trusty  the  settlement  is  binding ;  and  anlesi  Ae 
subsequent  provision  be  expressed  to  be  substitutionary,  the  eesMrfa 
tfiisty  if  strangers  (a),  \rill  take  both ;  they  will  hare  their  elei^ioii  if  k 
be  expressed  to  be  in  substitution  (&):  and  stock  not  being  within  tk 
statute  27  Elizabeth,  a  purchaser  from  the  donor  caniKit  avoid  tk 
voluntary  settlement  or  gift  (c). 

Questions  not  unfrequently  arise  as  to  whether  a  deed  parpoitii^to 
be  an  actual  conveyance  or  a  binding  obligation  is  to  be  considered  s 
a  definitive  act,  so  as  to  give  a  complete  title  to  the  donee  or  obligee. 
The  mere  execution  of  a  conveyance  or  other  deed,  whether  it  rdateto 
legal  or  equitable  property,  is  not  of  itself  conclusive  that  it  was  inteaded 
to  take  effect  in  all  events ;  parol  evidence  may  be  given  of  the  dross- 
stances  under  which  it  was  executed,  and  of  the  manner  in  which  fthv 
been  dealt  with,  in  order  to  show  that  it  was  not  intended  as  a  final  and 
irrevocable  act  (d) ;  but  subsequent  instructions  or  declarations,  nncoa- 
nected  with  acts  or  declarations  which  took  place  at  the  time,  cannot  be 
received  in  evidence  (e). 

Where  a  counterpart  of  a  deed  is  executed,  and  one  part  is  ddivend, 
r*8841  *^^^^  ^^  primd  facie  evidence  of  an  intention  that  it  sboaM  net 
*-  -"be  revocable ;  and  where  one  part  only  is  executed,  and  that  ii 
delivered  to  a  third  person,  so  as  to  put  it  out  ot  the  power  of  the  doBor, 
it  vrill,  in  the  absence  of  any  circumstances  showing  a  contrary  intea- 
tion,  be  treated  as  absolute  (/).  Where  one  part  only  is  executed,  and 
that  is  kept  in  the  possession  of  the  donor,  this  circumstance  may  be 
important,  as  the  basis  whereon  to  rest  evidence  of  an  intention  to  re- 
serve a  power  to  revoke,  or,  as  it  has  been  called,  a  Locus  Pcemten&m\g\ 
Sir  Thomas  Plumer,  who  examined  all  the  leading  cases  on  this  subject, 
considered  it  to  be  established  by  the  preponderance  of  anthority,  tkt 
in  a  case  where  a  voluntary  deed  is  made  without  the  knowledge  dt  ^ 
grantee,  when  it  is  made  for  a  special  purpose  for  which  it  was  never 
required  to  be  made  use  of  (A),  and  when  it  has  been  kept  in  the  hands 


(a)  Namely,  if  the  gift  be  not  by  way  of  Jolmmti  ▼.  Smiih,  t  Ves.  314;  mnd  wet  Br 

Portion,  as  to  which,  v.  utpra^  p.  427,  d  teq.  Gommt,  infriL 

(6)  lUHion  y.  EUimm,  6  Ves.  656;  Puktr-  (c)  ClaveU  ▼.  lAUldon,  Vnc  Oi.  305. 

toft  ▼.  Putotrtofl,  18  Ves.  84;  Smith  t.  JLyne,  (/)  Vmada  y.  GUtM^  2  MoUoy,  2^\  lai 

2  Y.  &  Coll.  C.  C.  350 ;  the  settlor  in  that  see  CutUm  y.  Kmg,  2  P.  W.  3^ ;  die««  oob 

case  had  deliyered  a  copy  of  the  deed  to  one  oflhe  deeds  which  was  enforced  wss  a  eew 

of  the  rettuii  qut  tnui  in  a  sealerl  envelope;  oant  to  transfer  stock  which  had  not  htm 

and  see  BiU  v.  Curdon,  2  My.  &  K.  503, 510,  transferred,  see  Rng  y.  CotUm^  2  P  W.  €74; 

Sir  C.  Pepys :  PHtz  v.  Etpinoite^  2  My.  &  K.  bat  the  daughters  had  reooyered  at  lav  spa 

502,  wpra^  p.  55,  is  a  stronger  case,  for  in  the  covenant 

that  case  the  legal  interest  was  in  a  third  (f )  Naldred  y.  OiObaiii,  1   P.  Wmi.  ST!: 

person,  the  assignment  only  operated  on  the  ])uher  y.  Diaher^  ibid.  204,  npra;  and  Dtk 

equitable  interest ;  y.  mpra,  pp.  52,  53 ;  c(  y.  of  Nor/otk  y.  Biwn,  ubi  Bupra,  pp.  19S-9.    h 

ntpra,  p.  220;   Giorge  y.  Howarji^  7  Price,  p.  that  case,  y.  Mp.  p.  19S,  it  is  highly  ptdbabtt 

661 ;  Lecht  v.  Lord  Kihnorey^  Turn.  &  R.  207,  that  the  presentation  was  kept  in  the  daaxi 

is  rather  a  peculiar  case  of  a  trust  of  personal  possession,  to  be  delivered  or  not  a3  the  Ikks 

estate  being  carried  into  effect  in  substance.  should  think  fit  on  a  vacancy  happening;  tat 

(c)  See  2  My.  &  K.  512 ;  but  Sir  J.  Leach,  see  Ward  v.  Lant,  Prec.  Ch.  182  ;  B^hm  r 
in  Petre  v.  Espituuae  (which  was  the  case  of  Htneage^  Prec.  Ch.  211 ;  cf  vide  Laiffet  r 
an  assignment  available  only  in  equity),  inti-  Lnpen^  Prec.  Ch.  370;  Gilb.  Eq.  Rep.  32; 
mates  a  doubt  on  this  subject;  2  My.  &  K.  p.  Cecil  v.  Butdier^  2  Jac.  &  W.  574;  see  ^ 
^2.  on  Trustees,  p.  46,  et  $eq, 

(d)  Stratford  v.  Pbwff  (1807),  1  Ball  &  E  (A)  See  Birch  v.  Biagratfe,  AmbL  p.  ^\ 
14,  21 J  it  vide  Ward  y.  Xa#rf,Prec  Ch.  182;  Roberti  y.  JRobtrti^  Daniel's   R   143,  is  ap* 
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r  the  grantor  (or  his  agent  (a))  \^ithout  ever  having  been  acted  upon,  a 
ourt  of  equity  will  not  give  any  relief  upon  it,  it  being  considered  as 
n  imperfect  instrument :  the  question  in  such  cases,  said  Sir  T.  Plumer, 
I,  i^hether  there  is  not  then  a  locus  pcantentuB  (6). 

Very  much  must,  of  course,  depend  upon  the  circumstances  of  each 
articular  case.  If  it  should  appear  that  a  deed  was  kept  by  the  donor 
nly  that  he  might  secure  to  himself  during  his  life  a  locus  poenitentue; 
:  he  should  die  without  having  done  anything  indicative  of  an  altered 
utention ;  then  (as  I  presume)  the  act  would  be  considered  as  consum- 
atated  and  complete  as  against  all  persons  claiming  as  volunteers  under 
he  donor:  but  if  the  deed  should  appear  to  have  been  executed  only  as 
.  preparatory  measure,  and  in  contemplation  of  something  moje  being 
one  by  the  donor  in  order  that  it  might  take  effect ;  *or  if  it  poogi 
hould  appear  to  have  been  executed  only  to  take  effect  in  case  ^  -* 
ome  event  should  happen  or  not  happen,  that  would  not  be  a  case  of 
eservation  of  a  loctis  pcemtentia :  in  such  case,  there  would  need  no 
evocation;  and,  in  the  event  of  the  person  executing  the  deed  dying  in 
he  interim,  it  could  not  take  effect.  Where  the  matter  rests  on  direc- 
ions  or  instructions  only,  they  will  clearly  be  revoked  or  become  inef- 
ectual  by  death,  however  explicit  they  may  be  (c),  more  eapecially  if  the 
>roperty  is  left  under  the  dominion  of  the  presumed  grantor  (d). 

But  the  keeping  a  deed,  so  executed  as  to  pass  the  estate,  in  the 
loner's  possession,  is  not  of  itself  sufficient  to  enable  the  donor  to  revoke 
t  by  cancellation  or  by  will  (e),  for  the  estate  having  passed,  it  would 
'equire  the  active  interference  of  the  Court  of  Chancery  to  revest  the 
>state;  and  it  is  no  ground  for  such  interference  that  the  act  was  foolishly 
ir  inconsiderately  done  (f).  In  one  case,  such  a  deed  was  set  up  against 
I  devisee,  though  the  party  claiming  under  it  had  obtained  possession  of 
t  by  stealth  (g);  but  in  another  case  where  a  voluntary  settlement  was 

mrently  oQfUro,  the  deed  never  having  been  (e)  Claiming  v.  Claveringy  2  Vern.  475; 

ised ;  bat  the  deed  was  complete,  and  the  in*  BarhufV.  Htneage^  ubi  sup.    This  was  a  volun*  ' 

ended  purposes  attempted  to  be  carried  into  tary  settlement  by  a  father  on  his  daughter} 

^xecution,and  the  deed  had  been  actually  de-  {qu^  immediate)  he  had  not  only  kept  posses- 

i  vered  to  the  donee,  so  that  the  donor  had  sion  of  the  deed,  but  received  the  rents  down 

}at  it  out  of  his  power,  Sir  T.  Plumer,  2  Jac.  to  his  death ;  Boughton  v.  Boughlon^  1  Atk. 

1^  W.  577.  625;  Sear  v.  MupeU,  3  Swanst.  411,  case  of 

(a)  Ckftton  v.  Kxng^^  P.  W.  358.  younger  children,  and  see  the  dictum  of  Sir 

Ih)  CecU  V.  Bulchier,  2  Jac.  &  W.  573,  674,  W.  Grant,  ^nirobus  v.  8mUh,  12  Yes.  46. 

>78;  in  the  case  iuelf,  Sir  T.  Plumer  ra-  (/)  Lord  Nottingham,  VUkr*  y.  BeawnofU, 

ained  the  bill  for  a  year  with  liberty  to  bring  1  Vern.  100  ;  and  see  FolUU  ▼.  Detatuy^  xii. 

in  action.    Sir  A.  Hart,  2  Molloy,  264,  states  Jur.  551,  tup.  p.  221,  n. ;  but  see  NaUred  v. 

Iiat  this  case  was  reheard  before  Lord  Eldon,  GHham^  infra. 

>ut  the  result  is  not  stated.      In  one  case,  (g)  Brathenbury  v.  Brackenbury,  2  Jac.  & 

fiughes  v.  Slubbt,  1   Hare,  p.  479,  the  court  W.  391.     In  Doe  dem.  Garmms  v.  Knighty  5 

leld  that  the  donee  might  have  been  com*  Barn.  &  C.  691,  Bayley,  J.,  slated  the  law  to 

pelled  (o  give  up  the  deed,  the  purpose  being  be  that,  where  an  instiument  is  formally  sealed 

%x  an  end;  indeed,  this  would  seem  to  follow,  and  delivered,  and  there  is  nothing  to  qualify 

see  Searle  v.  Xatc,  15  Sim.  100.  the  delivery  but  the  keeping  the  deed  in  the 

(e)  Comngham  v.  Plunkett,  2  Yo.  Sc  Coll.  hands  of  the  executing  party,  nothing  to  show 

0,  C.  245;   WhUechurch  v.  fcvif,  2  Bro.  559.  be  did  not  intend  it  to  operate  immediately,  it 

3o  where  a  cheque  is  drawn  upon  a  banker,  is  a  valid  and  effectual  deed,  and  that  the  de* 

if  the  drawer  dies  before  the  cheque  is  paid,  livery  to  the  party  who  is  to  take  by  it  is  not 

the  authority  to  pay  is  revoked  or  annulled,  essential,  iind.  p.  692;  but  in  that  case  there 

\n  equity  as  it  is  at  law,  TaUy.  Hilbert^  2  Yes.  was  the  further  circumstance  that  the  deed 

J.  112.  had  been  delivered  to  a  third  person,  though 

(d)  See  SmUh  y.  Wardk^  15  81m.  63.  without  the  privity  of  the  donee.  If  A.  makes 
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executed,  which  the  donor  kept  in  his  possession,  and  he  afterwaidi 
r*RRf)1  burned  it  and  made  another  settlement  *in  favor  of  another  peraoa, 
^  ^  and  the  original  donee  surreptitiously  obtained  a  copy  of  the  fint 
settlement;  Lord  Macclesfield  reversed  a  decree  of  the  Master  of  tk 
Rolls,  who  had  set  up  the  copy,  and  he  left  the  party  to  obtain  what  be 
could  at  law,  saying  the  donor  might  have  reserved  to  himself  a  kaa 
pctnUenluB  (a). 

It  is  to  be  observ^^d  that  the  Court  of  Chancery  will  notremedji 
defect  or  supply  an  omission  in  a  deed  in  favor  of  a  stranger  vkeie 
there  is  no  consideration,  even  in  the  plainest  case,  and  when  it  has 
arisen  from  mere  mistake,  and  though  the  correction  would  not  be  iocoa- 
sistent  with  the  deed  (&). 

The  general  rule  is  that,  where  there  are  two  voluntary  conveyaDco, 
he  that  hath  the  advantage  at  law  ought  to  keep  it(c);  there  is  noeqaitj 
to  assist  the  one  against  the  other  [d). 

An  irrevocable  transfer  of  equitable  interests,  whether  in  real  or  ii 
personal  estate,  may  be  effected,  as  has  already  been  noticed,  by  meaas 
of  a  declaration  of  trust  on  the  part  of  the  cesttd  que  trusty  that  liii 
trustee  shall  be  trustee  for  the  intended  donee  (e).  A  definite  and  final 
declaration  of  trust  is  considered  as  equivalent  to  a  transfer  of  the  legal 
estate  or  interest  at  law(/);  and  it  is  clear  upon  the  authorities,  as  ib 
abstract  proposition,  that,  in  a  case  of  personal  property,  a  declaratioBof 
trust  may  be  made  without  writing (^).  But  if  a  person  entitled  to  pio- 
perty  which  is  capable  of  a  legal  transfer,  as  stock,  or  tolls,  or  shares  in 
a  concern  the  title  to  which  may  be  transferred  in  a  particular  way  by 
the  constitution  of  the  concern  or  by  custom,  voluntarily  executes  vltit 
purports  to  be  an  actual  assignment  of  such  property,  nothing  will  pas, 
though  it  be  by  deed :  the  deed  is  not  an  assignment ;  and,  as  it  is  not 

an  obligation  to  B.  and  delivers  it  to  C.  to  what  is  for  his  benefit;**  see,  on  this  nfcfco; 

the  use  of  B.  it  is  the  deed  of  A.  immediately ;  Hill  on  Trustees,  p.  7S,  et  mq. 

but  B.  may  refuse  it,  and  by  that  the  bond  will  (a)  Naldnd  v.  GHham,  J  P.  W.  577.  ITlf: 

lose  its  force,  Buller,  J.,  citing  Baktr^t  case,  3  and  see  the  diet  Cotton  v.  King^  2  P.  W,  ^SL 

Co.  26  b.    So  of  a  giA  of  goods  and  chattels,  if  King  v.  Cotton^  ibid.  674;  and  aee  Vmadk  t, 

a  deeil  be  delivered  to  the  use  of  the  donee  the  GUet,  2  Moiloy,  268. 

goods  and  chattels  are  in  the  donee  imme-  (b)  Pickering  t.  Keding^  1  Ch.  Rep.  7i; 

d lately  before  notice  or  agreement;  but  the  Benham  y.  Newromb^  2   Ventr.  365;   Im  t. 

donee  may  refuse,  and  by  that  the  property  Sir  R.  Henliy^  1  Yern.  37,  ih.  40,  the  cl8iQas& 

and   interest  shall   be  devested,  Gould,  J,  were  nephews:  as  to  a  wife  or  child  an^ 

Wankford  v.  WafJcford^  1  Salk,  301 ;  see  1  vided  for,  ▼.  infra,  and  t.   tupra^  p.  ^, 

Fonbl.  206-7.    But  if  a  man  deliver  a  chattel  note  {d), 

%to  one  for  the  nse  of  another,  he  may  revoke  (c)  Diet  Lord  C.  J.  Treb^,  Both  ami  Jb»> 

it  at  any  time  before  it  is  delivered  over,  Diet  tague'a  case,  3  Cb.  Ca.  88. 

Dyer,  49  a  &  b :  the  case  was  that  a  man  had  (d)  Lord  K.  Somers,  Satk  and  Maniagm'* 

placed  a  sum  of  money  in  the  hands  of  an-  case,  3  Ch.  Ca.  123. 

other  for  the  use  of  and  to  be  delivered  to  a  (e^  V.  tup,  52,  et  aeq.  and  p.  883;  and  an 

'■«  V.  " 


woman  on  her  marriage ;   before  her  mar-  Searli  v.  LatOs  ubi  infra;  and  Nttntom  t. 

riage,  he  revoked  the  gift;  and  it  was  held  Rolls,  June,  1848. 

that  he  might  do  so,  iirid,  49  b  (and  see  Tate  v.  (/)  ColUnson  ▼.  Patridt,  2  Keen,  134 ;  v. 

HUbert,  2  Yes.  J.  1 12) :  but  if  there  had  been  atpra,  pp.  51-58. 

any  consideration  the  depositor  could  not  have  (g)  Yioe-Ch.Wigram,  3fFaddtm  r.  JtnifH 

revoked,  ibid.    However,  as  regards  accept-  1  Hare,  p.  462;  Nab  ▼.  Nab,  10  Mod.  4*.^: 

ance  by  the  donee,  **  The  law,"  says  Bayley,  Fordyct  v.  H^tOtt,  3  Bro.  577  ;  BofJ^  t.  Bb^ 

J.,  in  Do€  V.  £«HgA/,  citing  Lord  Ellenborough,  eoft,  4  Russ.  345 ;  .Bcn^oio  v.  Tammamd,  1  Ify* 

]  1  East,  p.  623,  *"  will  presume,  if  nothing  ap-  &  K.  506. 

pear  to  the  contrary,  that  a  man  will  accept 


Voluntary  Deed — When  void  against  Creditors.  886 

Jitended  to  be  a  declaration  of  trust,  it  will  not  operate  as  such  (a) ;  this 
subject,  however,  will  be  more  particularly  adverted  to  in  the  succeed- 
ng  sections.  Where  a  trust  is  constituted,  though  without  consideration, 
;here  is,  as  regards  equitable  interest,  a  cessation  of  property  in  the 
lonor,  and  he  is  not  a  necessary  *party  in  a  suit  by  the  cestui  que  r^ow-i 
\ni$t  against  the  trustee  to  have  it  carried  into  execution  (6);  this  «-  °^  J 
subject  has  already  been  noticed  in  the  fourth  Section  of  the  first  Chapter 
>f  this  volume,  to  which  I  would  refer  (c). 

The  subject  of  voluntary  Assignments  of  equitable  interests  in  stock 
beld  in  trust,  will  be  considered  in  the  fourth  Section  of  this  Chapter, 
where  also  some  observations  on  the  subject  generally  will  be  intro- 
duced. 

The  effect  of  the  statute  of  the  13th  Elizabeth  in  the  avoidance  of 
voluntary  conveyance  as  against  creditors  and  purchasers,  has  already 
been  considered  (d). 


(a)  Sfor/e  v.  Xaw,   15  Sim.  95,  and  the  as  a  general  rule,  all  the  cn<iiu  ^  trug^  must 

cases  there  cited,  as  to  which,  see  Section  iv.  be  parties,  ibid, 

infra.  (c)  V.  $up.  pp.  52-58. 

(fi)  Reed  v.  O'Brien^  7  Beav.  32,  35 ;  but,  {d)  See  the  additional  note  below. 


ADDITIONAL  NOTE. 

Voluntary  Deed — when  void  as  against  CreditorM, 

In  a  late  number  of  the  Jurist  (xiii.  Jar.  No.  364),  the  leading  cases  relating  to 
the  question  whether  a  voluntary  deed,  which  is  executed  by  a  person  who  is  in- 
debted at  the  time,  can  prevail  as  aeainst  creditors,  looking  to  the  provisions  of 
the  statute  of  the  13th  Elizabeth  (namely,  Townsherid  v.  Windham,  2  Ves.  1 ; 
Kidney  v.  CoussmakeTf  12  Ves.  136 ;  Whithngton  v.  Jennings,  6  Sim.  493 ;  Ede  v. 
Kmnoles,  2  To.  &  Coll.  C.  C.  178 ;  I^nonsend  v.  Wesiacoti,  2  Beav.  340 ;  and  Skarf 
V.  Soulby,  xiii.  Jur.  89),  are  discussed.  The  writer  comes  to  this  conclusion, 
"  That  the  true  principle  to  be  collected  from  the  cases  is  this :  that,  in  order  to  set 
aside  a  voluntary  settlement  under  the  13th  Elizabeth,  it  must  bo  shown  that  the 
settlor  was  at  the  time  in  such  circumstances  that  inability  to  pay  his  debts  was 
actually  existent  or  reasonably  to  be  apprehended  by  him,  so  that  a  presumption 
must  arise  that  the  settlement  was  made  with  intent  to  hinder  creditors;  that 
indebted  or  not  indebted,  and  the  extent  to  which  the  settlor  was  indebted,  are 
merely  evidence  from  which  the  court  will  conclude  that  such  a  presumption  does 
arise ;  and  that  a  trifling  debt  due  at  the  time  of  the  settlement  and  remaining 
unpaid,  if  it  were  shown  that  at  the  time  of  the  settlement  the  settlor  was  abund- 
antly solvent,  would  not  be  sufficient  to  set  aside  the  deed ;"  which  appears  to  me 
to  be  a  correct  exposition  of  the  law.  See  also  Martyn  v.  Maenamara^  2  Conn.  &  L. 
554.  On  this  subject,  v.  supra,  p.  290:  as  to  the  effect  of  the  statute  27th  of  Eliz. 
in  annulling  voluntary  conveyances  as  against  purchasers  for  valuable  considera- 
tion, V.  sujpra^  p.  288,  et  infra,  893. 
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'Section  HI. — Volwdary  Contracts  as  affecting  EqmiaUe  Esi/^ta 

and  Interests, 

Vciuniary  Bond  fwi  io  he  rdiextd  againsl  in  Equity^  if  no  Frcmd^ 

But  it  ig  not  to  take  place  of  Beat  DebU,  though  by  Simple  Contract,  ikou^  U  akaS 

take  place  of  Jj^jjacies. 
More  (speHnlly  if  entered  into  in  favor  of  a  C^Hd. 
Voluntary  Cotenani  in  favor  ofi^aturai  Children  enforced. 

Williamson  0.  Codrington. 
Cfeneral  Rule  that  the  Court  vill  eixcuie  a  Voluntary  Contract. 
Court  of  Chancery  will  so  far  assist  Volunteer  as  to  enable  Aim  ft>  jmt  it  in  Skit  d 

Law. 

Fletcher  r.  Fletcher. 
Kow  settled  that  the  Court  will  not^  as  against  the  Father^  enforce  a  Toiumkmy  Com- 

trad  entered  into  by  him  in  Facor  of  a  Child,  aoerruling  £llis  r.  Xlmino. 

We  have  already  fully  considered  what  is  the  effect  of  a  contract  f&r 
Taluable  consideration  (a),  as  regards  every  kind  of  interest,  wlietbrr 
legal  or  equitable  :  it  is  proposed  now  to  consider  the  doctrines  of  the 
Court  of  Chancery,  which  have  already  been  adverted  to,  in  regard  to 
mere  contracts  or  promises,  and  imperfect  assignments  relating  to  sodi 
interests  where  the  transaction  is  not  founded  on  a  valuable  consider- 
ation. 

It  is  to  be  observed  that,  if  a  man  enters  into  a  bond  witboat  edt 
consideration,  yet  if  no  fraudulent  practices  were  used  in  obtaining  it, 
the  bond  is  binding  in  law,  and  will  not  be  relieved  against  in  equity ^i); 
a  voluntary  bond  will  not  be  paid  in  a  course  of  administration,  so  as  to 
take  place  of  debts  incurred  for  a  valuable  consideratkHi,  thoogfa  by 
simple  contract  only;  but  it.  will  take  precedence  of  legacies  (c):  a 
voluntary  bond  in  favor  of  a  child  has  especial  claims  for  its  being  en- 
forced. Where  a  vrife  was  induced  to  give  up  a  voluntary  bond,  whidi 
had  been  given  by  her  husband  to  her  upon  certain  lands  being  settled 
r*9SlQl  ^P^^  ^^^  ^  ^°  equivalent ;  on  her  bein?  ^afterwards  evicted 
^  -'  from  such  lands,  she  was  held  to  be  entitlea  in  equity  to  recover 
upon  the  bond  against  the  husband's  estate  {d) :  a  voluntary  settlemeat 
followed  by  marriage  cannot  be  revoked  (e). 

(a)  What  oagfat  to  be  done  cxNisidered  as  1  Atk.  626:  BiB  r,  f^tiuv,  Ambl.  &43-  « 

done ;  tuprOy  pp.  253-2'J3,  where  the  doctrine  Tolnntaiy  bond,  given  to  a  oommoii  pmstiuitg^ 

of  the  Court  of  Chancery  as  to  strangers  to  stands  on  the  same  footing  as  anyocber,  iW.; 

the  contract  is  considered,  pp.  2SUto2b8,and  bat  not  if  it  were  given  to  ber  as  frmmam 

where  the  doctrine  as  to  the  rights  of  ere*  pmdiciiiti;  diet.  Ciarkt  ▼.  PmoM,  2  Ack.  33^, 

ditors  and  purchasers  as  against  voluntary  340 ;  though  the  older  in  that  case  was  niado 

settlements  have  been  incidentaily  considered,  by  consent ;  Lamas  v.  Wry^  2  My.  St  E.  773l 

pp.  2SS  to  293.  (<0  J^^ord  v.  XmttksU,  I  Vera.  427;  ihe 

(6)  Diet.  Wright  ▼.  Moor,  1  Cb.  Rep.  S4;  leleasing  the  airearsdne  ona  Tnlontaiybood 

1  £q.  Abr.  84;  Cray  v.  Rookt,  Forrest.  155;  is  a  valuable  consideration;  see  Btpkmm  v. 
and  see  Crompton,  49  b.  Brown,  2  Dow.  P.  C  342;  and  S^ifai  v.  Jff.- 

(c)  JoN«s  v.PowWZ,!  £q.  Abr.  84;  Ooyv.  Gtn.  2  Atk.p.152;  Gittffln  v.  Xiwb,  9  Vea. 

Roc^t,  Forrest  155-6;  Fmrtbtard  v.  Bowers^  612;  Tanner  v.  Bynt,  1  8ink.  ICO. 

2  Yem.  202:  Ealts  v.  Gtt,  BamardisL  399;  (r)  Brwmm  v.  Cotter,  5  Yea.  864;  KM§^. 
in  that  case  a  bond,  entered  into  by  the  eldest  ITi/Koau,  3  Jo.  h  Lat.  17 ;  aa  to  the  docnioe 
son,  pursuant  to  a  promise  (without  con»idera-  in  regard  to  promises  made  in  oonsideiatiOQ  of 
tion)  to  the  lather,  to  secure  a  sum  of  money  marriage,  see  Grsems  t.  Ci'ummj;  2  Con.  k. 
to  his  younger  brothers  and  sisters,  was  held  Law,  54,  and  Ih  Bol  T.  T^T-rii,  3  Beav. 
HOC  to  be  volimtary;  Bougfitom  t.  Baughtam^  469. 
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Lord  Hardwicke  enforced  in  equity  a  voluntary  covenant  in  favor  of 
latural  children^  under  the  following  circumstances  (a).  Sir  W.  Cod- 
ington  executed  a  conveyance  of  a  plantation,  negroes,  stock,  &c.,  in 
Imerica,  to  trustees  in  trust  for  bis  natural  children,  with  a  clause 
)inding  himself,  his  heirs,  &c.,  to  warrant,  and  forever  defend  the  said 
)]antation,  &c.,  to  the  donees ;  he  in  his  lifetime  sold  the  estate,  but  it 
lid  not  appear  that  he  intended  thereby  to  deprive  his  natural  children 
>f  the  benefit  of  the  provision  for  them.  The  sale  was  not  attempted  to 
>e  impeached  as  regards  the  purchaser;  but  Lord  Hardwicke  held  that 
he  trustees  might  recover  upon  the  clause  of  warranty,  as  a  covenant  at 
aw,  for  the  value  of  the  property :  and  on  a  bill  filed  he  decreed  the 
ralue  of  the  plantation,  as  it  stood  at  the  time  of  the  sale,  to  be  paid  to 
he  children,  without  sending  them  to  law  (b) ;  though  his  lordship 
idmitted  (c)  that  a  jury  would  not  have  been  bound  to  give  damages  €ul 
mlorem^  but  might  have  mitigated  them  according  to  circumstances. 
The  same  distinguished  judge  specifically  enforced  a  voluntary  bond 
nrith  a  penalty,  in  favor  of  children  against  volunteers  (d). 

But  the  general  rule  is  that  the  court  will  not  enforce  the  performance 
)f  a  voluntary  contract :  that  is,  where  something  is  sought  beyond  what, 
f  anything,  may  be  recovered  under  it  at  law.  *'I  have  no  doubt," 
said  Lord  Cottenham,  in  a  late  case,  '^  that  the  court  will  not  execute  a 
voluntary  contract,  and  my  impression  is,  that  the  principle  of  the  court 
'0  withhold  its  assistance  from  a  volunteer,  applies  *equally,  r»oq(\i 
whether  he  seeks  to  have  the  benefit  of  a  contract,  a  covenant,  or  '-  ^ 
i  settlement"  (e) ;  though  the  court  will  not  interfere  to  prevent  the 
3arty  from  recovering  what  he  can  at  law  {/),  But  though,  as  regards 
voluntary  obligations,  the  Court  of  Chancery  will  not  generally  inter- 
ere  (g)^  yet  the  court  will  so  far  assist  the  volunteer  claiming  the  benefit 
)f  a  voluntary  bond,  that  if,  by  reason  of  the  obligor  having  kept  the 
)ond  in  his  possession,  it  shall  have  come  into  the  hands  of  bis  execu- 

(a)  WUUanuoH  V,  Codrmgttm,  1  Yes.  Sen.  Pufcerfo^,  v.  tupra,  pp.  282, 285,  or  with  Loid 

ill,  1750:  and  see  Bolton  v.  Boiton,  infra,  Cottenham's  general  declaration  inJeffreyi  ▼. 

ind  Lewin,  707 ;  and  see  ClavtU  7.  LUtltUm^  Jeffreys^  see  the  next  note ;  but  BoUon  v.  Bol- 

i^rec.  Ch.  305,  el  v.  nipra,  p.  853.  ton  is  not  so  easily  to  be  reconciled ;  however, 

(6^  I  Yes.  514-16.  the  full  amoant  of  the  penalty  might  have 

(c)  Ibid.  p.  516.  been  recovered  at  law,  and  the  estates  most 

(d)  A  father  entered  into  a  covenant,  in  a  have  gone  in  satis&ction,  in  the  whde  or  in 
>enalty  of  25,0002.,  to  settle  his  estates  equally  part ;  so  that  in  substance  the  covenant  was 
imongst  his  children.  The  covenantor  devised  literally  enforced ;  it  v.  tuprei^  p.  283,  note, 
lis  estates  in  a  manner  inconsistent  with  his  (f)  JefferyM  v.  Jefferytj  1  Or.  &  Pbill.  141, 
lovenant.  Lord  Hardwicke  held  that, as tliere  stated  infra:  and  see  Sowerby  v.  Gutteridge, 
N^as  a  kind  of  consideration  (v.  mpra,  p.  853),  L.  C.  13  November,  1848.  In  Belhngkam  v. 
he  covenant  ought  to  take  place  of  all  other  Lawther^  1  Ch.  Ca.  p.  243,  stated  tn/ra,  an 
rolimtary  settlements,  as  was  the  will,  but  not  attempt  was  made  to  distinguish  between  a 
rf*  debts ;  and  he  decreed  that  the  estates  covenant  and  a  voluntary  imperfect  oonvey- 
ihould  be  divided  amongst  all  the  children,  not  ance,  on  the  ground  that  there  was  no  tie  in 
(imply  leaving  them  to  enforce  the  covenant  the  latter  case,  so  that  the  rule  governing  such 
U  law;  BaiUon  v.  Bolton^  3  Swanst  414,  note  cases  ought  not  to  be  applied  to  a  covenant 
[1739)  ;  WiUiamMm  v.  Codrington  was  acted  to  do  an  act  where  there  is  a  tie;  but  it  did 
3pon  by  Sir  J.  Wigram,  in  FUteher  v.  Fletcher,  not  prevail :  though  that  case  was  not  decided 
Als  the  assistanoe  of  the  court  was  not  re-  on  the  broad  ground  that  a  voluntary  covenant 
luired  to  render  the  covenant  effectual,  and  will  not  be  enforced. 

iK)thiog  was  sought  beyond  giving  effect  to  the        (/)  Ward  v.  jiudlandj  8  Beav.  202. 
iegal  obligation,  that  case  is  not  at  variance         {g)  Lord  Thurlow,  Evelyn  v.  Templar^  ubi 

^th  Lord  Thurlow's  doctrine  in  Evelyn  v.  tupra. 
TtrnplaTf  cited  by  Lord  Eldon  in  Puhftrtoft  v. 
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tors,  and  they  and  the  obligees  in  trust  omit  or  decline  to  act  nponit; 
the  court  (at  least  v^hen  the  fact  of  possession  by  the  donor  can  be  ac- 
counted for,  as  where  it  is  not  intended  to  operate  till  the  donor^s  death), 
having  all  parties  before  it,  will  give  such  directions  as  shall  enable  tke 
cestui  que  trust  of  the  money  secured  by  the  bond,  to  have  its  legal 
validity  tried  at  law  ;  or  if  that  should  be  declined  by  the  representatives 
of  the  testator,  the  court  will  act  upon  the  bond  according  to  its  tenor  ia 
the  administration  of  the  estate  of  the  obligor  (a). 

Following  out  the  principle  that  a  contract  will  not  be  enforced  it 
r*R9l1  *^^^  instance  of  a  volunteer  ;  where  a  person,  as  has  been  noticed 
*^  -'in  the  preceding  section,  without  consideration,  signs  or  execute 
an  instrument  by  which  he  intends  to  pass  the  property  in  a  subject 
capable  of  immediate  transfer,  and  that  instrument  is  not  effectual  to 
pass  the  property,  but  something  is  required  to  be  done  in  order  to  com- 
plete the  transfer;  in  such  case,  neither  he,  nor  his  representatives  (&)f 
can  be  compelled  by  the  court  to  do  the  act  necessary  for  its  completioo; 
although,  as  it  seems,  the  donor  may  have  given  a  power  of  attorney  to 
complete  the  act,  at  least  if  it  be  not  put  in  operation  during  his  life; 
the  transaction  is  incomplete,  and  it  cannot  be  enforced,  even  thoagh  a 
child  be  the  subject  of  the  intended  gift  (c).     We  may  therefore  consider 


(a)  Flefrfur  ▼.  Flttdter^  4  Haref  p.  67.     In  dered  payrnoDt  oat  of  the   testatt>r*s 

this  cafe,  Ellis  Fletcher  executed  in  due  form  This  covenant,  according  to  the  doctrw  of 

a  deed,  dated  Ist  Sept.  1S29,  by  which  he  the  jurisconsults,  would  have  been  a  mere  pci* 

covenanted  for  himself,  his  heirs,  &c.,  with  licitation;  see  Potbier,  torn.  v.  p.  5,  §ii.4; 

five  trustees,  that,  in  case  his  two  natural  sons,  see  also  Ckmgh  v.   Lamberty   10    Sim.  Pi 

John  and  Jacob,  or  either  of  them,  should  where  the  Vice-Chancellor   of  Cngland  ear 

survive  him,  his  heirs,  executors,  &c.,  should  forced  against  the  executors  a  cov^enam  aoJa 

pay  to  them,  or  such  one  as  should  attain  21,  seal,  entered  into  by  a  husband  with  tmsaees 

a  fixed  sum,  namely,  60.000t    The  deed  was  on  the  part  of  his  wife,  on  separation ;  fast 

never  communicated  to  the  trustees,  or  to  the  in  that  case  the  deed  had  been  acted  apon  i& 

natural  children,  who  were  infants,  and  the  the  donor's  life. 

deed,  which,  it  will  be  observed,  was  not  to         (b)  For  the  general  nile  is,  that  die  pcT> 

operate  tiU  the  donor^g  decUk,  was  kept  in  his  sonal  representative  stands  in  the  place  of  ^ 

own  possession.     E.  Fletcher,  in  1834,  made  donor,  and  if  the  party  could  noc  enforce  < 

his  will,  giving  the  whole  of  his  real  and  per-  against  the  one  he  cannot  against  the  otho; 

■onal  property  amongst  the  two  natural  chil-  Lord  Chancellor  Hart,    Uniacke   v.  Gdm^  3 

dren  and  his  three  legitimate  children.  Jacob  Molloy,   p.   269;    Vice  Chancellor   Wigns. 

died  under21,and  John,  the  surviving  natural  M'Faddtn  v.  JenkynSy  1  Hare,  460,  and  eases 

child,  filed  a  bill  to  have  the  60,000/.  paid  to  there  cited :  there  may  be,  as  a(\er  stased.  la 

him  out  of  the  assets  of  E.  Fletcher.  The  8ur>  exception  to  tliis  rule,  in  the  case  wheve  s 

viving  trustee  named  in  the  deed,  stated  that  person  has  executed  an  instrument  eSpc%mi 

he  had  never  accepted  the  trust, and  declined  in  itself,  but  has  reserved  a  hats  jwziw'iralif 

in  any  way  to  interfere,  excepting  under  the  personal  to  himself  till  bis  death, 
direction  of  the  court.     The  deed  was  in  the         (c)  Jntrobut  v.  Smith  (1805),  12  Tes.  39. 

possession  of  the  executors,  and  they  declined  That  case   was    shortly   as    follows:  Gifafai 

to  sue  without  directions,  so  that,  as  the  deed  Crawford,  being  entitled  to  ten  shares  of  KKjI. 

oould  not  be  put  in  suit,  John  could  not  ob-  each,  in   the  Forth  and  Clyde  Navi^saee, 

tain  the  benefit  of  it  without  the  aid  of  the  wrote  on  a  receipt  Jbr  omof  the  sabscriptioes, 

court  The Vice«ChanceilorWigram  held  that  and  signed  this  memorandum:  *^I  do  kmkf 

the  court  was  bound  to  interfere,  so  far  as  to  assign  to  my  daughter,  Anna  Crawibid,  ail 

direct  that  the  name  of  the  trustee  should  be  my  right,  title,  and  interest  of  and  in  the  is- 

nsed  for  the  purpose  of  suing  upon  it,  if  it  closed  colt,  and  all  other  eaU»  of  my  safascrip- 

should  be  required  that  it  should  be   esta«  tion  in  the  Clyde  and  Forth  Navigation :~  it 

blished  as  a  valid  instrument  at  law,  and  that,  was  not  delivered,  but  it  wns  kept  in  tbs 

if  necessary,  the  executors  should  produce  the  donor's  possession,  and  was  found  in  a  pocfcec 

deed  for  this  purpose ;  and  the  parties  having,  book,  with  other  papers  relating  to  his  estsie: 

nnder  those  circumstances,  waived  a  trial  at  tiie  testator  continued  to  act  as  owner,  sad 

law,  the  Vice-Chancellor  declared   that  the  afterwards  gave  a  large  sum  to  this  daugfatff. 

deed  constituted  a  good  debt  at  law,  and  or^  The  plaintiff  in  the  suit  aought  to  have  thai 
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it  as  established,  that,  *where  a  person  voluntarily  signs  or  exe-  r«oAo-i 
2ntes  any  instrument  by  which  he  purports  to  convey  or  assign  ^  ^ 
[property  of  any  kind  or  description  to  another,  the  transaction  being  in 
:he  form  of  a  transfer  or  intended  transfer  of  the  property  to  that  other  ; 
if  the  transfer  be  not  complete,  that  is,  if  anything  that  might  have  been 
ione  by  the  donor  for  the  completion  of  the  transfer  has  been  left  undone, 
whether  the  donor  contemplated  the  doing  it  or  not,  it  is  at  most  a 
isontract  only,  and  the  Court  of  Chancery  will  not  complete  it,  either  as 
igaiDst  the  party  himself,  or  those  claiming  under  him,  even  in  favor  of 
1  child  (a). 

The  point  that  the  court  will  not  lend  its  assistance  to  compel  the 
[completion  of  an  agreement  or  stipulation  on  the  part  of  a  father  as 
igainst  the  father  to  grant  or  convey  in  favor  of  a  child,  was  not  finally 
settled  till  very  lately. 

Lord  Keeper  Wright,  in  Watts  v.  Bullas  (1702)  (6),  made  good  a 
defective  voluntary  conveyance  to  the  brother  of  the  half-blood  against 
the  h^irj  on  the  ground  that,  as  the  consideration  of  blood  would  raise  a 
use  at  law,  so  should  this  imperfect  conveyance  raise  a  trust  in  equity, 
in  respect  of  the  consideration  of  blood.  The  authority  of  this  case  was 
controverted  by  Lord  Hardwicke,  as  pursuing  the  maxim  as  regards  uses 

mperfect  gift  completed,  it  being  in  favor  of  memorandum,  desiring  that  the  deed  should 

I  daughter.     Sir  W.  Grant  said,  ^  If  it  was  be  delivered  to  his  daughter  immediately  on 

0  be  presumed  that  he  had  delivered  it,  and  his  death;  and  he  had,  in  the  deed,  directed 
hat  it  had  been  delivered  back,  coupling  this  his  representatives  to  do  all  that  was  neoes- 
Mrith  the  subsequent  provision  made  for  the  sary  for  perfecting  the  title.  Most  of  the 
laughter,  it  would  be  conclusive  against  the  cases  in  regard  to  meritorious  consideration, 
7laititi/f "  (p.  44).  And  the  bill  was  dis-  including  EUit  v.  Nimmo,  after  stated,  were 
Tiissed.  Sir  W.  Grant  observed,  in  his  judg-  cited,  pp.  664-5-6 ;  Lord  Cottenham  decided 
neni,  that  Mr.  Crawford  did  not,  as  had  been  that  the  stock  and  the  shares  formed  part  of 
arged,  constitute  himself  a  trustee — he  meant  the  intestate's  general  estate  :  Mrs.  Coppin,a8 

1  gi/}  ;  for  he  says  he  osngns  the  property,  but  administratrix,  had  transferred  the  stock  to 
t  was  a  gift  not  complete;  the  property  was  herself,  on  the  trusts  of  the  deed-poll.  In 
lOt  transferred;  "There  is  no  case  in  which  Bdlingham  v.  Lowther^  1  Ch.  Ca.  243,  a  per- 
i  party  has  been  compelled  to  perfect  a  gift,  son  covenanted  to  surrender  certain  copyhold 
^bich  in  the  mode  of  making  it  he  has  left  premises  to  another,  for  the  benefit  of  the 
.mperfect.  There  is  lorus  pasnitentia  as  long  brother  of  the  covenantor  and  his  issue,  and 
18  it  is  incomplete,  and  Mr.  Crawford  did  re-  had  given  a  power  of  attorney  to  make  the 
pent  (ibid,  p.  46).  If  it  could  be  executed  surrender,  but  the  covenantor  died  before  the 
low,  it  might  have  been  executed  against  surrender  was  made,  so  that  the  power  of 
Mr.  Crawford  himself,  for  which  no  authority  attorney  was  revoked :  Lord  Nottingham  re- 
san  be  found"  (p.  47);  and  see  the  judgment  fused  to  compel  the  covenantor  to  perform 
>f  Lord  Langdale,  in  Ward  v.  jSudland,  8  his  covenant  In  Jefferys  v.  Jejferys^  1  Cr.  & ' 
Beav.  p.  202.  IHlhn  v.  Coppin,  4  My.  &  Cr.  P.  141  (1841),  aqtra^  p.  890,  a  person  had 
547,  was  a  most  favorable  case,  to  induce  the  entered  into  a  voluntary  covenant,  dated  Sept. 
x>urt  to  complete  an  imperfect  gift  in  favor  1834,  to  surrender  certain  copyholds  for  the 
>f  a  child.  The  donor  had  three  daughters;  benefit  of  his  daughters;  he  died  some  years 
be  had  advanced  to  two,  on  their  respective  afterwards,  having  by  his  will,  dated  Aug. 
marriages,  but  not  to  the  third,  Mrs.  Coppin,  1836,  in  violation  of  the  covenant,  devised 
Gvho  was  also  married.  The  father  executed  part  of  the  copyhold  premises  to  his  wife, 
i  deed  poll,  attested  by  two  wimesses,  which  who  had  been  admitted;  he  had  therefore 
purported  to  be  an  assignment  to  his  daughter,  taken  advantage  of  his  hcut  pamtentix :  Lord 
for  the  benefit  of  herself,  her  husband,  and  Cottenham  declined  to  enforce  the  covenant, 
shildren,  of  some  Kast  India  stock  and  Globe  on  the  ground  that  it  was  voluntary, 
ihares,  which,  it  was  proved,  could  only  pass  (a)  Et  v.  tn/ro,  Edtoards  v.  Jone$;  that 
by  transfer  (as  to  this,  see  jSrUrobtur.  Smilhf  case,  which  is  a  very  material  one,  relates  to 
fupra') ;  he  kept  the  deed  in  his  possession,  as  assignments  of  choses  in  action,  and  will  be 
it  would  appear,  in  order  that  he  might  have  introduced  in  the  next  section. 

the  control  over  it  during  his  life,  but  died         (6)   1  P.  W.  60. 
intestate,  without  revoking  it;  he   signed  a 


892  Meriiorioui  CantideraUon — Faiher  and  Child. 

too  far  (a) ;  but  bis  lordship  seemed  to  admit  tbat,  vben  confined  to  a 
wife  and  children,  the  doctrine  was  reasonable,  and  might  be  adhered  ta 

The  question  whether  the  claims  of  a  child  afforded  the  meritorious 
consideration  which  Lord  Thurlow  considered  essential  (fr),  and  which 
Lord  Hardwicke,  in  numerous  cases,  appears  to  have  considered  valuable 
though  in  a  second  degree  (c),  came  directly  before  Lord  ChanceOar 
Sugden  in  1835.  In  that  case  (if),  a  father  signed  a  paper  to  which  no 
person  was  named  as  a  party  but  himself  (so  that  it  was  a  mere  pollici- 
tation), by  which  he  agreed  to  grant  an  annuity  chai^^  on  an  est^ 
r*8931  ^^  ^^^oi*  of  ^is  daughter.  The  ^father  refused  to  carry  the  agiee- 
^  ^  ment  into  execution  ;  in  fact,  as  far  as  he  could,  he  revoked  \t 
The  daughter  and  her  husband  filed  a  bill  against  the  father  to  compd 
him  to  perform  it :  the  Lord  Chancellor,  on  the  ground  that  the  claims  of 
a  child  were  a  sufficient  consideration  to  induce  the  court  to  support  a 
covenant  to  stand  seised,  and  to  aid  a  defective  conveyance  or  sm^ 
render  (e),  was  of  opinion  that,  in  the  absence  of  authority  to  the  contraij, 
they  might  be  considered  as  a  sufficient  consideration  to  support  aa 
agreement  in  fieri;  and  he  decreed  a  specific  performance  of  the  promise 
as  a  contract.  This  case  has  not  been  expressly  overruled,  but  (f)  the 
cases  of  Dillon  v.  Coppen^  and  Jefferys  v.  Jefferys^  have  overruled  it  in 
effect  {g) . 

In  the  following  case,  which  is  peculiar  in  its  circumstances,  ao 
obligation  was  implied  and  specifically  enforced,  at  the  instance  of  a 
stranger; — the  defendant  exeaUed  a  deed,  purporting  to  convey  to  the 
plaintiff,  his  female  servant,  lands  of  the  value  of  221.  a  year ;  when 
she  came  to  inquire  where  the  lands  were,  the  defendant  laughed  at  her, 
and  said  they  were  in  nubibus^  in  fact,  the  whole  was  a  fiction  :  the  Court 
of  Exchequer  ordered  the  defendant  to  convey  to  the  plaintiff  lands  of 
that  value  (A). 

The  question  as  to  who  are  to  be  considered  as  purchasers  under  a 
settlement,  and  who  as  mere  volunteers,  in  reference  to  that  character 

(a)  Curing  t.  AoiA,  3  Atk.  p.  189,  stated  the  child,  were  not  directlj-  applicable,  see 

tupra,  p.  283.     Defects  in  surrenders  of  copy-  Lloyd  &  G.  p.  348.     The  implied  roTemi 

holds,  and  in  the  execution  of  powers,  are  does  not  necessarily  decide  that  there  was  act 

now  only  supplied  in  favor  of  crvefi/ort,  a  ici/e,  sufficient  consideration  to  hare  suppocted  ii, 

and  children;  Gcoduyn  v.  Goodwyn^  1  Ves.  p.  if  unrevoked,  as  against  other  volunteers  (r. 

228;  JByos  v.  fyos,  2  Ves.   164;   T%tdor  v.  n^.  pp.  284,853,882,  n.  (6),  8 S 9,  and  see 

•inson,  ibid.  582,  v.  miproy  p.  285,  note.  Uniacke  y.  Gi/et,  2  Moll.  265) ;  but  Lr^rd  Cot- 

(6)  Colman  v.Sarrel^  1  Ves.  J.  52;  and  see  tenham's  doctrine  appears  to  embrace  ibat 

3  Bro.  C.  C.  14;  tupra,  p.  58.  case.     Mr.  Lewin,  Appendix,  iii.  p.  705«  has 

(c)  SuprOt  p.  853,  Wright  v.  Wright;  Bol'  collected  and  observed  npon  the  cases  oa 
ton  V.  Bolton^  gup.  p.  889,  et  v.  nip*V'  ^3^-  Meritorious  consideration. 

(d)  Mit  V.  Atffimo,  Lla  &  G.  temp.  Sugd.  (A)  Carey  v.  Stafford,  3  Swanst.  p,  427. 
p.  339,  et  ieq.  Chief  Baron  Gilbert  said  it  was  not  hke  the 

(e)  See  particularly  Thompion  v.  Mfeild^  ordinary  case,  where  the  volunteer  may  be 
1  Vern.  40,  recognized  by  Lord  Hardwicke;  left  to  get  what  he  can  at  law :  '»■  lor  heie 
SaJUm  v.  ideUmithf  Amb.  251 ;  FothergiU  v.  nothing  at  all  is  given,  and  therefore  ao 
Sothergiil,  2  Freem.  256.  remedy  can  be  at  law ;"  from  Hale,  R's,  jodg- 

(f)  Withy  v.  Afang/es,  10  Cl.  &  Fin.  215.    ment,  ibid,  it  is  clear  that  the  court  was  io* 

(g)  As  in  this  case  an  attempt  was  made  fluenced  by  the  oonsideretion  that  the  plaio^ 
to  enforce  the  contract  against  the  father  him-  tiff  had  been  seduced,  and  that  a  acandaloai 
self,  and  as  he  had  in  /act  revoked  it,  the  trick  had  been  played  off  upon  her ; 
cases  as  to  aiding  defective  surrenders,  which  y.  Moort^  1  Sim.  h  St.  64. 
proceed  upon  a  continued  intention  to  benefit 
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generally,  and  in  reference  to  the  statute  of  the  27tb  of  Elizabeth,  has 
been  discussed  in  a  preceding  part  of  this  volume  (a) ;  but  as  the  following 
case,  from  Sir  E.  Sugden's  late  valuable  work,  is  material  as  regards 
that  point,  I  therefore  here  insert  it. 

A  person  being  tenant  in  tail  under  his  father's  will,  with  successive 
remainders  to  his  two  brothers  in  tail,  by  articles  before  marriage  agreed 
to  settle  the  estate  in  strict  settlement,  making  himself  tenant  for  life, 
^ith  remainder  to  the  sons  of  the  marriage  in  tail.  After  the  marriage 
he  suffered  a  recovery,  and  executed  a  settlement  according  *to  rmpoj^-i 
the  articles,  adding  remainders  to  his  two  brothers  successively  '-  ^ 
for  life,  with  re'mainders  in  like  succession  to  their  sons  in  tail  male,  re- 
mainder as  he  should  appoint;  he  then  mortgaged  the  premises  in  fee. 
liord  Manners  held  that  the  limitations  to  the  brothers  (being  volunteers) 
i^ere  void  as  against  the  mortgagee,  he  being  a  purchaser  pro  tanto; 
this  decree  was  affirmed  in  the  House  of  Lords,  Lord  Eldon  holding  that 
the  brothers  took  new  estates  under  the  settlement,  and  that  there  was 
no  substantial  difference  in  such  cases  between  tenant  in  tail  and  tenant 
in  fee  (b). 


*Section  IV. — Voluntary  ^Assignments  of  Chases  in  Action^  and  r^ogR-i 
of  Contingent  Interests  and  Possibilities  in  Personal  Chattels,     •■        ^ 

Choses  in  Adiony  and  Contingent  Interests  in  Personalty,  considered  as  Property, 

Maw  far  capable  of  Gift — What  amounts  to  a  Gift, 

Transfer  of  Chose  in  Action  by  Declaration  of  Trust, 

Trust  Created  by  Directions  given  to  the  Debtor, 

Voluntary  Transfer  by  Assignment, 

Followed  by  such  Acts  as  would  give  a  Title  against  Assignees, 

Whether  Notice  may  be  dispensed  with, 

Fortescue  v,  Bamett. 
Assignment  of  Equitable  Interest  in  Stock* 

Sloane  p.  Cadozan. 
Assignment  of  Bond  by  Writing  not  under  Seal, 

Edwards  v,  Jones,  before  Lord  Cottenham, 
Assignment  by  Deed, 

Blakely  v,  Brady,  btfore  Lord  Plunket, 

Ward  V,  Audland,  before  Lord  LangdaU, 
Remarks  on  thepreceding  Cases, 

Declaration  of  Trust  the  only  sure  way  of  effecting  a  Transfer  in  Equity, 
Voluntary  Assignments  of  Contingent  Interest  arid  Possibilities  in  Personal  Estate,, 

Meek  v,  Kettlewell,  before  Sir  J,  Wigram  and  Lord  Lyndhurst, 
Gift  inter  vivos  cannot  be  set  up  as  a  Donatio  Mortis  Caus$^. 
TV  hat  wiU  and  what  will  not  amount  to  a  Release  in  Equity ,  there  being  no  Consideration, 

Additional  Notes, 

No.  L — Difference  between  the  Effect  of  a  Declaration  of  Trust,  and  Attempt  to 

Assign — Vice- Chancellor  Wigram* s  Judgment  in  Id/Fadden  v,  Jenkjns,  1 

Hare,  462,  supra,  pp.  987, 988. 
No,  IL — Voluntary  Assignment — Holloway  v,  Headington,  v,  supra,  p.  900. 
No,  III, — Assignment  of  Policies  of  Insurance-— Voluntary  Covenant /or  further 

Assurance. 

We  have  now  to  consider  the  most  difficult  part  of  the  subject ;  namely, 

(a)  Cormick  y.  TrcqMud,  6  Dow.  p.  60 ;  Sugd.  Law  of  Prop.  p.  148 :  et  y.  nqn-a^  pp.  288, 293, 

et  infra,  887. 
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by  what  means  an  effectual  gift  of  a  chose  in  action  and  of  a  contingenl 
interest  or  a  possibility  may  be  effected. 

A  right  to  recover  a  debt  or  sum  of  money  from  another,  whether 
recoverable  by  the  party  himself  or  by  some  other  person  as  his  trustee, 
is  admitted  to  be  property :  and  a  contingent  right  to  moDey  or  other 
▼aluableSy  whether  recoverable  at  law  or  in  equity,  which  must  depend 
upon  the  nature  of  the  subject,  even  though  the  right  may  rest  in  pota- 
bility only,  is  also  recognized  as  property ;  for  every  such  interest  which 
does  not  cease  with  the  death  of  the  party  entitled,  will  pass  to  the  repre- 
sentatives of  such  party,  and  may  be  disposed  of  by  will  (a) ;  and  coa- 
tingent  interests  and  possibilities  coupled  with  an  interest  of  every  Idad 
r*S9fi1  ^^  tenements  and  hereditaments,  may,  as  has  been  *alreadj 
^  -'  noticed,  be  conveyed  by  deed  (6),  and  all  such  interests  in  per- 
sonal estates  may,  without  question,  be  the  subject  of  contract  fer 
valuable  consideration.  A  mere  expectancy  may  also  be  the  subject  of 
contract  for  valuable  consideration,  though  whether  any  thing  shall  be 
obtained  under  such  contract  must,  from  the  nature  of  the  subject  mat- 
ter, depend  upon  chance  (c);  so  that  in  this  way  at  least  such  an  interest 
may  be  effectually  transferred  to  another. 

It  is  one  of  the  incidents  of  property  that  a  person  may  give  it  away 
as  well  as  sell  it,  hence  it  has  never  been  explicitly  denied  that  a  person 
has  a  right  to  give  away  any  interest,  whether  legal  or  equitable,  which 
is  recognized  at  law  or  in  equity  as  property  (d).  However,  the  obsta> 
cles  which  have,  in  some  instances,  been  thrown  in  the  way  of  the  donee 
recovering  that  which  has  been  intended  to  be  given  to  him,  where  he 
has  to  resort  to  the  Court  of  Chancery,  have,  in  effect,  almost  amounted 
to  a  denial  of  the  right  to  give:  the  great  difficulty  is  as  to  what  is  to  be 
considered  as  amounting  to  a  gift  in  fact,  and  to  this  question  I  an 
about  to  direct  the  reader's  attention  by  submitting  to  him  some  of  the 
leading  authorities. 

As  regards  choses  in  action :  It  is  to  be  observed  that  a  debtor,  by 
contracting  the  debt,  does  not  in  any  sense  become  a  trustee ;  his  con- 
tract is  to  pay  his  debtor,  and  it  is  only  by  his  own  acts  that  he  can 
become  strictly  a  trustee  for  another;  though,  as  we  have  seen,  after 
notice  of  an  assignment,  he  makes  himself  liable,  if  he  pay  to  his  original 
debtor  (e).  Generally  speaking,  as  we  have  seen  in  a  former  chapter  (/), 
an  effectual  assignment  of  a  debt  cannot  be  made,  unless  by  way  of 
declaration  of  trust  as  after  mentioned,  at  least  as  regards  third  persons, 
without  notice  to  the  debtor;  this  notice  is  in  effect,  on  the  part  of  the 


'a  1  Vict  c  26,  $  3.  (d)  The  interests  I  am  speaking  of  aie 

[b)  Sk9  Vict  c  106;  Vol.  i.  p.  291,  d    those  in  which  there   is  an   existing  i^ht, 
fi^yrOf  p.  879.  tliough  depending  as  regards  the  enjojuMat 


!; 

(c)  V.  in/roj  p.  912,  Lfftke  v.  MHm^  1  My.  of  its  fruits  on  a  contingenqr,  and  socne  spca- 

it  K.  683-93 ;  and  the  cases  there  cited.     In  fie  property  which  is  the  subject  of  such  r%ht : 

that  case,  the  grantor  of  an  annuity  covenanted  the  interest  of  an  heir  or  an  expectant  iegatee 

for  value,  to  charge  it  on  such  property  as  he  is  of  a  different  character;  it  is  ooly  in  the 

might  derive  under  the  will  of  a  person  then  way  of  enforcing  a  contract  that  tfa«  sabj^ci 

living  :   aAer  the  grantor  had  obtained  his  can  in  any  way  be  Effected  in  these  iostanoes; 

certificate,  he  became  entitled  to   a  legacy  there  is  neither  a  right  iK>r  a  sabject  on  whidi 

under  the  contemplated  will :  it  was  held  to  a  gift  can  operate  daring  the  life  of  the  war 

be  charged  in  equity  with  the  annuity ;  and  oestor  or  testator. 

see  BtfifuU  v.  Cooper,  9  Beav.  252,  254*5;  (f)  Siqt.  p.  858. 

Phipton  y.  Turner,  9  Sim.  245.  (/)  V.  n^,  pp.  856,  857. 
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assignor,  the  substitute  for  delivery,  and  on  the  part  of  the  assignee  of  the 
taking  of  possession,  which  is  essential  to  pass  an  interest  in  personal 
property;  and  if  it  had  been  held  that  no  gift  of  a  chose  in  action  should 
be  considered  as  complete,  unless  notice  *were  given  to  the  r«oQ^-| 
debtor  or  person  liable,  at  least  an  intelligible  rule,  of  easy  appli-  *-  ^ 
cation  in  most  cases,  would  have  been  established:  but,  as  we  shall  see 
in  the  following  pages,  in  some  cases  notice  has  not  been  treated  as 
a  requisite,  as  between  the  parties,  where  what  has  been  considered  as 
equivalent  to  delivery  has  been  effected  in  another  manner  (a).  Where 
the  right  to  recover  the  debt  is  vested  in  one  as  trustee  for  another,  in 
principle,  as  between  the  parties,  notice  to  such  trustee  of  an  assignment 
of  the  equitable  interest  in  the  debt  by  the  cestui  que  trtist^  can  no  more 
be  requisite  in  such  a  case,  than  it  is  in  the  case  of  an  assignment  of  an 
equitable  interest  in  any  other  property  (6):  such  notice  being  given  by 
the  donor,  may  be  cogent  evidence  of  a  definitive  intention  to  give,  but 
cannot  in  principle  be  essential  to  constitute  the  gift. 

It  seems  to  be  agreed,  as  a  general  rule,  that  if  a  person  effectually 
declares  himself,  or  his  debtor,  to  be  trustee  for  another  of  the  money  or 
property  to  be  recovered,  whether  in  writing  or  (as  trusts  of  personal 
estate  are  capable  of  being  created  without  writing  (c))  by  acts  and 
declarations  of  a  decisive  and  definitive  nature  sufficiently  proved,  the 
transaction  will  be   binding  against  him  and  his  representatives  (d) ; 

(a)  V.  tn/ro,  p.  906.  to  themi  and   no  notice  was   given   to  the 

(6)  V.  fupra,  pp.  856,  857.  debtors.      One   of  the    trustees   afterwards 

(c)  See  Bayley  t.  BotUcott^  4  Rass.  347  ;  handed  over  two  of  the  securities  (p.  603)  to 
BUI  V.  Cttre&m,  2  My.  &  K.  503;  Janei  y.  the  settlor,  whorecovered  200/.  upon  them,  the 
Crouiher^  1  Sina.  &  S.  315;  and  1  Hare,  461 ;  remaining  400/.  could  not  be  recovered.  The 
and  the  other  cases  there  cited.  In  Benbow  settlor  signed  two  memorandums,  by  which 
V.  Toumund^  1  My.  &  K.  506  (1833),  a  per-  he  acknowledged  that  this  sum  was  money 
son  lent  2000/.  on  the  security  of  a  oopyhold  hdd  in  trutt  for  his  childreti,  and  that  he  had 
estate,  and  took  the  security  in  the  name  of  laid  it  out  in  part  in  the  purchase  of  a  copy- 
his  brother.  He  received  the  interest,  telling  hold  estate.  Being  pressed  by  the  trustees, 
Che  mortgagor  at  the  time  that  he  should  he  deposited  with  them  the  title  deeds  of  the 
himself  receive  the  interest,  but  that  the  prin-  purchased  estate,  by  way  of  security  for  the 
cipal  would  belong  to  his  brother.  Sir  J.  200/.  Lord  Langdale  held  that  this  last 
Leach  said,  "  But  in  this  case,  the  trust  being  transaction  was  one  which  rested  on  a  valua- 
of  personal  estate,  the  case  is  not  within  the  ble  consideration,  and  his  lordship  established 
Statute  of  Frauds,  or  the  doctrine  of  resulting  it  to  the  extent  of  200/.  against  his  devisees 
trusts  under  that  statute,  bot  the  property  will  and  representatives,  be  .having  devised  the 
belong  to  the  brother  aAer  the  testator's  death,  estate  upon  trust  for  other  persons,  namely, 
by  force  of  the  testator's  declaration  that  the  his  children  by  a  second  marriage.  Lord 
2000/.  should  after  his  own  death  be  the  pro-  Langdale  considered  that,  as  regards  these 
perty  of  his  brother  Job,"  p.  510;  and  see  sums,  the  memoranda  signed  by  him  affected 
STFadden  v.  Jenkynt,  additional  note  No.  1,  them  with  a  trust  which  he  was  not  at  liberty 
U>  this  Section.  to  dispute,  p.  606,  and  that  his  subsequent 

(d)  "  Tou  may  constitute  one  a  trustee  for  dealing  with  these  funds  was  not  to  be  oon- 
B  volunteer,"  Sir  W.  Grant,  Shane  v.  Ca^  sidered  as  a  mere  voluntary  matter,  though 
dogan,  Sugden  V.  and  P.  appendix.  In  James  in  doing  so  he  did  not  appear  to  have  been 
V.  Byddtr,  4  Beav.  600  (1841),  John  Betts  acting  under  the  notion  of  any  liability,  p.  603. 
executed  a  l30S^nuptial  settlement,  by  which  The  bill  was  so  framed  as  to  have  embraced 
he  assigned  to  trustees  certain  bonds  and  the  remaining  400/.  and  the  300/.  covenanted 
promissory  notes  for  securing  600/L  in  trust  to  be  paid ;  but  this  does  not  appear  to  have 
for  himself  for  life,  then  for  his  wife,  afler  been  pressed.  As  regards  convejrances  of 
their  death  for  their  children;  and  he  cove-  equitable  estates  and  interests  in  real  estates, 
nanted  that  his  executors,  twelve  months  a  deed  under  seal  may  be  necessary  to  keep 
after  his  death,  should  pay  to  the  trustees  up  the  analogy  to  the  law  (but  see  Hayes* 
300iL  additional  on  the  same  trusts.  The  Introduction  to  Conveyancing,  p.  98,  and 
bonds  and  promissory  notes  were  delivered  Hayes'  Elementary  Views,  71;  ntp.  Vol.  i. 
to  the  trustees,  but  the  notes  were  not  indorsed  506) ;  but  as  regards  a  declaration  of  trust 
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*and  this  whether  the  property  be  recoverable  by  the  party  faimadf 
or  by  a  trastee  for  him.  The  doctrine,  said  the  Vice-Chancdloi, 
Wigram,  is  not  confined  to  cases  where  the  legal  interest  is  con- 
ferred or  acquired  in  pursuance  and  execution  of  an  antecedent  agre^ 
ment  or  direction  leading  to  the  uses  or  trusts  of  that  property,  it  ex- 
tends to  ail  cases  where  the  transaction  is  complete  (a) :  that  is,  vboc 
the  declaration  by  the  party  entitled,  whether  legally  or  equitably,  shovs 
a  definitive  intention  by  that  act,  at  once  to  denude  himself  of  all  beM- 
ficial  interest  in  the  subject  in  favor  of  another. 

If  a  person  by  a  written  instrument  or  by  word  directs  the  debtor  to 
bold  the  money  due,  in  trust  for  a  third  person,  and  such  direction  is,  at 
least  with  his  sanction,  communicated  to  the  debtor  and  to  the  donee, 
an  effectual  trust  is  created  in  favor  of  the  donee;  it  is  the  same  in  effect 
as  if  the  donor  had  declared  himself  to  be  a  trustee  of  the  debt  for  tke 
donee ;  especially  where  the  debtor  has  acted  upon  such  direction  hj 
payment  of  interest  to  the  donee  without  objection,  for  this  leaves  ec 
room  to  doubt  that  the  transaction  was  final  and  complete:  such  a 
transaction  is  binding  on  the  party  himself,  and  by  consequence  on  his 
representatives  (6);  both  are  volunteers,  and  the  donee  has  a  spedie 
paramount  claim. 

Where  the  transaction  has  been  in  the  form  of  an  Assignment,  ux 
being  a  declaration  of  trust,  it  has  created  greater  difliculty;  such  cases 
have  frequently  arisen  in  respect  of  policies  of  insurance.  In  the  case 
of  Mams  v.  Claxton  (c),  Sir  William  Grant  seems  to  admit  that  a  poiicT 
of  insurance  may  be  effectually  assignedy  but  the  question  is.  What  ads 
will  amount  to  such  an  assignment  as  that  the  Court  of  Chancery  vffl 
feel  itself  bound  to  support  or  enforce  it  by  making  the  legal  holder  of 
the  policy  a  trustee  for  the  donee  without  looking  to  the  subject  of  god- 
sideration?  It  is  quite  clear,  as  a  general  rule,  that  where  a  persn 
shows  the  clearest  intention  to  give,  but  leaves  the  gift  imperfect,  let  the 
r*8991  ^'^^J®^^  ^f  ^*  ^^  ^\i2LX  it  may,  the  Court  of  *Chancery  will  boc 
^  -■  interfere  at  the  instance  of  a  volunteer  to  make  it  perfect  (<i);  \A 
where  everything  has  been  done  in  regard  to  a  voluntary  assignment  of 
a  chose  in  action,  that  is  considered  to  be  requisite  to  complete  the  tide 
on  an  assignment  for  value  as  against  assignees  or  subsequent  purchas- 
ers («),  perhaps  it  may  be  stated,  that  without  doubt  the  donor  and  his 
representatives  would  be  held  to  be  bound  and  to  be  trustees  for  the  do- 
nee :  but  a  voluntary  assignment  of  a  policy  has  been  supported  without 
all  these  requisites  having  been  complied  with. 

John  Barnet,  shortly  after  the  marriage  of  his  sister  Mary,  then  White, 
by  indenture  made  between  himself,  Henry  White,  and  the  said  Maiyt 

of  personal  estate,  it  would  seem  to  make  no  (6)  M'Fadden  v.  JrnJbynt,  1    Hare,  45?^,  1 

difference  whether  the  instrument  be  under  Phillips,  l56-7~8,  additional  note  No.  1,  fe 

seal  or  not,  excepting  that  a  deed  evinces  a  this  Section;  and  see  JSx partt  Py€ ;  /•ffTm  i 

more  fixed  determination  (see  1  Hare,  474,  EiUaon;  Fortacue  ▼.  Bameit,  ttt/ra,  Shmtr. 

as  to  the  efficacy  of  a  seal).      As  regards  Cadogan,  inf,;  Hobtris  v.  Uofd,  2  Beav.  37§; 

Jhiigwmtnts  by  deed  as  distinguished  from  WheaiUy  v.  Purr,  and  Ccliinton  y,  Patritkti 

Assignments  by  writing  merely,  v.  tn/ro,  p.  cited  mipra  tt  infra, 

908.  (c)  6  Ves.  226;  SHp.  p.  861. 

(o)  Vice  Cimnc.  Wigram,  Metk  v.  Kettle-  (d)  Jnirolms  v.  Smith,  12  Ves.  39,  Sir  V 

toeti;  1  Hare,  470,  olwerving  upon  Cohnan  v.  Grant,  stated  an^.  Sect  iii.  p.  891. 

Sarel,  3  Bro.  12 ;  EUieon  y.  EUimn.  6  Ves.  656,  {e)  V.  supra,  pp.  858,  859. 
and  Pulvertoft  v.  Pulverto/t,  v.  M97.  pp.  62, 53. 
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vife  of  Henry  White,  and  Thomas  White  and  the  plaintiff  Fortescue,  as 
rastees,  assigned  a  policy  of  assurance  for  1000/.,  to  the  trustees  in  trust 
or  Henry  v^hite  and  viik  for  life,  then  for  their  children ;  Barnett  cove- 
lanted  to  pay  the  premiums ;  there  does  not  appear  to  have  been  any 
)ower  of  attorney  to  the  trustees  to  receive  the  money.  Barnett  kept  the 
folicyj  and  did  not  give  notice  to  the  insurance  company,  but  he  delivered 
he  deed  to  one  of  the  trustees:  he  afterwards  received  a  bonus,  and  then, 
or  a  sum  of  money,  surrendered  the  policy  to  the  office ;  if  he  had  any 
ocus  pcenitentia  he  exercised  it ;  the  bill  was  filed  by  Fortescue,  against 
he  grantor  himself,  to  enforce  the  voluntary  assignment.  Sir  Jclkn  Leach, 
if  aster  of  the  Rolls,  decided  that  the  assignment  was  binding,  and  that 
Sarnett  was  liable  to  pay  the  amount  which  would  have  been  received 
f  the  policy  had  not  been  surrendered,  and  the  amount  of  the  bonus; 
hough  Barnett  swore  that  he  considered  that  he  was  to  have  the  control 
»f  the  policy  during  his  life,  and  to  have  power  to  revoke  (a),  but  no 
evidence  was  given  to  show  that  such  power  was  omitted  to  be  inserted 
>y  mistake,  or  otherwise ;  in  effect,  Barnett  was  held  to  be  constructively 
I  trustee  for  the  donee  (6).  The  ground  of  the  decision  was,  that  nothing 
at  least,  nothing  essential)  remained  to  be  done  by  the  grantor  (c) ;  the 
yift,  that  is,  of  all  the  *donor's  beneficial  interest^  was  considered  rvQAA-i 
IS  complete,  notwithstanding  the  retention  of  the  policy.  Sir  3 A  ^ 
Lieach  observed,  that  if  the  trustees  had  given  notice  to  the  office,  imply* 
ng  that  such  was  their  duty,  Barnett  would  not  have  been  able  to  have 
lefeated  his  grant  (d) ;  but  the  not  giving  notice  to  the  office,  could  not, 
n  his  opinion,  affect  the  cestuis  que  trust — at  least,  the  infant  children  {e). 

The  case  of  Sloane  v.  Cadogan^  before  Sir  W.  Grant  (jT),  which  has 
>een  already  noticed,  and  which  relates  to  the  assignments  of  equitable 
nterests  in  stock  and  the  like  (a  very  material  case  on  the  subject  of  the 
rompleteness  of  the  gift,  whatever  may  be  the  subject),  is  so  pointedly 
'eferred  to  in  the  next  case  to  which  we  have  to  direct  our  attention 
Edwards  v.  Jones),  and  it  has  been  the  subject  of  so  many  varying 
opinions  (g),  that  it  is  proper  here  to  introduce  it. 

William  Bromley  Cadogan  was  entitled  to  one«fourth  of  20,000/.  on 
lis  father's  death.  By  indenture,  26th  May,  1798,  he  assigned  all  his 
$Uerest  in  this  fund  (being  then  reversionary)  to  trustees,  on  certain 
rusts,  which  had  run  out,  with  the  ultimate  trusts  in  favor  of  his  father, 

(a)  In  Naidrtd  y.  GHham^  Sir  Jo8.Jekyir8  was  not,  as  the  policy  had  not  been  delivered 

lecree  was  reversed,  because  Mrs.  Gil  ham  to  the  trustee,  and  no  notice  had  been  g^iven 

bought  there  was  ^fXfwtrof  revocation  in  thi  to  the  insurance- company),  Lord  Cottenham, 

Ittd,  which  she  had  kept ;  see  5  Barn.  &  C.  recognized  it  in  Edwards  y.  Jones,  1  My.  &C. 

).  691.  230,  in/. ;  his  lordship  also  recognized  Sbam 

(ff)  ForUscue  v.  Barnett  (1834),  3   My.  &  'v.  Cadogan^  infrOf  on  the  same  principle,  i^itf. 

L  36.     Though  that  fact  is  not  noticed  in  the  but  unwillingly,  see  1  Hare,  475. 
irgoment  or  judgment,  Barnett  had  treated         (d)    Lord  Cottenham,  1  My.  it  C.  239, 

hfrs.  White  as  having  a  direct  interest  in  the  seems  to  have  founded  on  this  allegation  the 

x>licy,  by  procuring  her  consent  to  the  sur*  assumption  that  the  office  would  have  recog- 

«nder,  on  an  understanding  that  the  amount  nized  the  assignee  as  the  person  entitled  to 

>f  ibe  premium  should  be  paid  to  Mrs.  White,  the  policy,  which  Lord  Langdale,  in  Ward  t. 

Sarnett  making  at  the  same  time  a  provision  Audland,  8  Beav.  212,  does  not  consider  to  be 

n  hia  will  for  Mrs.  White  and  her  children,  warranted  by  any  of  the  facts  in  the  case, 
ler  bnsband  being  then  dead  (see  p.  39)  :  so        (0  ^  ^X*  &  K.  P-  43  :   holding,  therefore, 

bat  Mrs.  White  might  have  altered  her  habits  that  notice  is  not  ttsential  to  complete  the  gift, 
>f  life  on  the  strength  of  Barnett's  assurance.         (/)  Appendix  to  Sugd.  V.and  P.  p.  1119. 

(c)  Assuming  this  to  be  the  fact  (which  it        (g)  See  particularly  n^rOf  p.  56,  note. 
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Lord  CadogtD,  with  a  power  of  reTooation*  Ti^liain  BfoiBley  CSadopi 
did  not  exercise  the  power  of  revocation  (a),  and  died,  kaviog  left& 
remdue  of  his  property  to  the  plaintiff,  his  wife.  One  qaestion  rvm, 
was  whether  this  deed  was  operative  to  pass  William  Bioinley  Cadepai 
interest  in  one-fourth  of  the  fund  to  Lord  Cadc^n.  The  20,0001.  havif 
been  lent  to  Lord  Cadogan,  who  was  dead,  the  fund  was  actually  ialk 
hands  of  his  executors,  so  that  they  did  not  require  any  aflnstanee  bm 
the  court  to  obtain  the  fund ;  but  Sir  W.  Grant  does  ncvt  appear  to  hi* 
considered  this  to  be  material.  Sir£.  Sugden,  for  the  plaintifl^  adnittd 
that  Mr.  Cadogan,  by  executing  the  deed,  had  done  all  he  could;  batk 
insisted  that  was  not  enough ;  he  had  not  made,  and  could  not  nMike,ai 
itciual  transfer.  This  argument,  it  may  be  observed,  amounts  to  diii; 
that  an  equitable  interest  in  property,  of  this  description,  cannot  be  m 
signed  so  as  to  become  actually  vested  in  another,  and  that  every  atteoft 
to  do  so  is  but  a  contract,  only  to  be  carried  into  executioD  where  that 
is  a  consideration ;  to  which  the  Vice-chancellor  of  SInglaiid,  as  befas 
observed,  in  HoUovoay  v.  HtadHngUm^  appears  to  have  giTeu  his  m» 
r*90l1  ^^  (^)*  ^  ^  ViZXif  continued  Sir  £.  Sugden,  *is  aeised  of  tk 
^  -'  leeal  estate,  and  agrees  to  make  a  voluntary  conveyance,  it  as- 
not  be  enforced ;  can  it  ro&e  any  difference  that  the  legal  estate  happoi 
to  be  outstanding  (c)?  Sir  W.  Grant,  in  giving  judgmeuty  said,  ^Tk 
court  will  not  interfere  to  give  perfection  to  the  instrument,  but  yoo  mm 
constitute  one"  (that  is  your  own  trustee)  ^'  a  trustee  for  a  voiaatea^ 
(that  is,  looking  to  the  fects  conMtructwdy^  by  assigning  your  inteicflt, 
which  is  saying,  in  effect,  that  the  assignment  is  good).  '<  As  agiisl 
the  party  himself  and  his  representatives,  a  voluntary  settlement  is  bbd- 
ing"  (Sir  W.  Grant,  it  will  be  remembered,  is  referring  to  an  equkikk 
interest);  ^*here  the  fund  was  vested  in  trustees;  Mr.  W.  Cadogaabi 
an  equitable  reversionary  interest  in  that  fund,  and  he  has  imsi^ied  if 
(vix.  his  equitable  interest)  {d)  *<to  certain  trastees;  and  then  the  fat 
trustees  are  trustees  for  his  assigns,  and  they  may  come  here"  (th^  us 
more,  as  it  happened,  than  they  required),  *^for,  when  the  trust  iscse 
ated,  no  consideration  is  essential ;  and  the  bill  of  the  plaiotifi^  who  vs 
a  general  legatee,  was  dismissed  (e). 

The  most  important  case  in  relation  to  the  point  immediately  bete 
us  is  that  of  Edwards  v.  Jones  (f),  Mary  Custance,  being  eighty  yeas 
of  age,  but  in  foil  possession  of  her  faculties,  five  days  befi»e  her  deA 

(a)  Sogd.  App.p.  1123.  Romilly't  aigt,  Sogd. T. and  P.1136;Ba(i. 

(6)  See   this  caae  in  the  additional  note,  all  that  was  actnally  dome  "wta  H>  dimm^ 

No.  2,  to  this  Section.  Ml  as  to  the  fund  in  question.     Bm  ionfahf 

(c)  To  this  the  answer  appears  lo  be,  that  also  in  Edwardt  ▼.  Jona^  said,  upon  iIipi'*- 
in  the  first  ease  he  has  not  done  aU  that  he  eipk  stated  by  Sir  W.  Grant  (tint  the  «■> 
eoM  have  done:  if  the  legal  estate  is  out-  action  constituted  the  old  trostees  tmasBiit 
standing  all  that  he  ran  do  by  way  of  convey-  the  eeetme  qu€  tmtt  under  the  deed),  the  ess 
ance  is  to  assign  his  equitable  interest.  was  free  ffom  all  possible  question,  fm  ihie 

(d)  The  Vice-Chancellor  of  England,  in  was  no  attempt  in  that  oase  to  call  in  a^Ai 
Beatwn  ▼.  BeaUon  (1841),  12  Sim.  294,  as-  jurisdiction  of  this  oourt  (8W  f«u  r.  s^!- 
sumed  that  Sir  W.  Grant  had  said,  that  Mr.  The  Vice-Chanoellor  Wigram,  in  iht  earn 
Cadogan  had  assigned  the  fimd  itmif;  t.  of  the  argument  in  Fktther  v.  JFIMkir,  a^ 
mtgtrOf  p.  56,  note.  stated  that  he  did  not  oooaider  that  sLmt^ 

(e)  Lord  Cottenham,  in  EAoardt  r.  Jencs,  Cadogan  had  ever  been  OTemtled. 

1  My.  k  Cr.  239,  adverts  to  the  fact  that  no  (/)  Edwardt  ▼.  /onss,  1  My.  h  Ct^& 
attempt  was  made  in  that  case  to  call  in  aid  (1836),  on  appeal;  this  cue  is  mlso  zeftn^ 
the  jarisdiction  of  the  court,  and  see  Sir  S.    lomp,  p.  28S. 
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riffned  the  following  indorsement  on  a  bond  giren  to  her  for  300/.  by  one 
tvilliams:  *^I,  Mary  Custance,  hereby  assign  and  transfer  the  within 
bond  or  obligation,  and  all  my  rigUf  tUUy  and  interest  thereto,  unto  and 
\o  the  use  of  my  niece,  Esther  Edwards,  with  full  power  for  her  to  sue 
br  and  recover  the  amount,  and  all  interest  now  due  and  hereafter  to 
become  due  thereon''  (a).  The  instrument  itself  therefore  showed  an 
evident  intention  on  her  part  to  assign  all  her  interest  in  the  bond,  and 
mdence  was  given  *to  the  same  efiect  (A).  Mary  Custance  had  r«iQAoi 
mother  bond  from  the  same  person  for  securing  123/. ;  both  were  '-  -' 
cept  by  her  together.  Immediately  ^fter  signing  the  indorsement,  Mary 
[Justance  delivered  both  the  bonds  to  Esther  Edwards,  the  plaintiff,  who 
itill  had  them  in  her  possession  at  the  filing  of  the  bill  by  her;  no  notice 
lad  been  given  to  the  obligor  (c),  not  from  any  intentional  omission,  but 
ipparently  because  the  donor  desired  that  her  sister  might  not  be  apprised 
>f  the  transaction ;  and  after  the  death  of  Mary  Custance,  her  executors, 
inder  the  supposition  that  the  bonds  had  been  lost,  persuaded  the  obligor 
x>  give  a  fresh  bond.  The  bill  mistakenly  claimed  the  bond  as  a  donatio 
norHs  causA^  but  that  failing,  it  was  claimed,  at  least  on  the  hearing  of 
lie  appeal,  as  a  gift.  The  Vice-Chancellor  of  England,  on  the  original 
tiearing,  dismissed  the  bill  with  costs.  Lord  Cottenham,  on  appeal,  held 
hat  the  transaction  neither  amounted  to  a  donatio  mortis  causdy  nor  to 
I  gift.  His  lordship  relied  chiefly  upon  Sir  William  Grant's  judgment 
in  Antrobus  v.  Smith (d).  ''Every  word  of  that  judgment,  said  hislord- 
ihip,  ''applies  directly  to  the  circumstances  of  the  present  case;  it  is 
mpossible,  indeed,  to  distinguish  the  two  cases."  His  lordship,  though 
>bjecting  to  some  of  the  expressions  of  Sir  J.  Leach,  did  not  dispute  the 
iecision  in  Fortescue  v.  Bamett^  which  was  urged  upon  him  as  govern- 
ng  the  case  before  him;  if,  said  his  lordship,  as  Sir  J.  Leach  held,  that 
ransaction  was  complete,  and  it  was  not  necessary  to  come  to  the  court 
n  order  to  constitute  a  trust — if  a  trust  was  created — then  the  decision 
ivas  right:  and  his  lordship  recognized  Sloane  v.  Cadogan^  which,  it  is 
0  be  obiserved,  was  also  a  case  of  an  assignment,  not  a  declaration  of 
rust,  as  a  case  where  the  act  was  complete,  and  such  as  constituted  the 
lonor  a  trustee  for  the  donee  (e).  However,  his  lordship  considered  that 
n  the  case  before  him  the  transaction  was  not  complete;  that  the  rela- 
ion  of  trustee  and  cestui  que  trust  was  not  created,  and  he  therefore, 
ifid  looking  to  the  case  made  by  the  bill,  confirmed  the  decision  of  the 
Hce-Chancellor  of  England  (/). 

(a)   It  is  to  be  observed  that  a  power  of  at  cases  are  to  be  distinguished  by  the  assign- 

yiney  merely  to  sue,  does  not  require  to  be  ment  in  the  one  having  been  by  deed),  was 

nder  seal;  that  is  necessary  only  where  a  not   necessary;    besides    the   donor   had   a 

eed  is  to  be  executed,  Berkeley  v.  Hardy^  5  reason  for  not  giving  notice  (1  My.  &   C. 

lorn.  &  C.  pp.  355,  359.     Could  the  donor  220). 

ave  mtrained  the  donee  from  suing  on  the         (d)  12  Yes.  39;  v.rapra,p.  SOI, and  which 

ower  of  attorney  ?  see  7  Yes.  28,  and  tn/ro,  is  also  referred  to  supra,  pp.  r)6,  58,  in  notie. 

..  905.  "  There  is  no  case,"  said  Sir  W.  Grant  in  that 

(6)  See  1  My.  &  Cr.  p.  229.     Sir  James  case,  "in  which  a  party  has  been  compelled 

digram,  Y.  C,  in  Meek  v.  KettlewtU,  observes  to  perfect  a  gift,  which  in  the  nwde  of  making 

poQ  the  cfue  o{  Edwarde  v.  /onft,  *^  That  the  it  he  has  left  imperfect.*' 
lost  distinct  evidence  of  intention  to  pass  an         (c)   1  My.  &  Cr.  238,  ft  v.  jup.  pp.  899, 

iterest  may  not  be  conclusive.''  900. 

(c)  But  which,  as  the  assignment  and  the         (/)  Tt  is  to  be  observed  that  the  bill  sought 

ond  had  been  delivered,  according  to  For-  to  establish  the  gif^  as  a  donatio  mortis  em$iS^ 

*scu€  V.  Bamett,  mpra  (at  least  unless  the  and  chaiged  that  the  teiiatrix  inUnded  il  as 
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*Tbe  next  case  that  particalarlj  requires  attention  arose  in  Ir^ 
land.  In  Blakely  v.  Brady  (a),  Matthew  Reiiiy  being  entitled  ts 
1620/.,  doe  to  him  from  one  Mitchell  on  a  note  of  hand,  by  deed  as- 
signed all  his  interest  in  the  said  1620/.  and  the  note  to  the  plaintifij  as 
trustee  for  the  donor  for  life,  and  afterwards  upon  trust  for  certain  other 
persons ;  the  plaintiff  was  irrevocably  appointed  Reilly's  attorney  to  sa^ 
and  to  give  receipts  ;  the  deed  was  delivered  to  the  plaintiff;  whether 
any  notice  was  given  to  the  debtor  does  not  appear ;  no  point  was  made 
on  that  subject  by  either  party.  Matthew  Reilly  then  died  intestate. 
The  administrator  of  Reilly  having  brou^t  an  action  on  the  note,  the 
plaintiff  filed  the  bill.  Lord  Plunket,  chiefly  on  the  authority  of  Ar- 
ieseue  v.  Bamett^  held,  that  the  gift  was  complete,  and  not  restiag  ia 
contract;  nothing,  he  said,  remained  to  be  done  (6):  the  plaintiff  cane 
there  because  the  property,  by  the  grant  of  administration,  was  in  the 
defendant  as  administrator,  but  he  was  administrator  in  trust.  It  is 
clear,  said  his  lordship,  that  you  may  constitute  a  trust  for  a  volunteer; 
the  only  difference  between  this  case  and  Sloane  r,  Cadogan  (c),  the 
authority  of  which  his  lordship  recognized,  was  this,  that,  in  the  preKoC 
case,  the  law  had  created  the  trust,  and  in  Sloane  v.  Cadogan  the  trust 
r*Q0il1  ^^^  created  by  the  act  of  the  donor;  and  *he  accordingly (t^ 
^  ^  clared  that  the  deed  ought  to  be  established,  and  the  trusts  per- 
formed (</). 

awA,  Mie  1  My.  h  Cr.  234,  which  was  wholly  mental  incapacity  or  misapprebension;  b«i 

inconsistent  with  its  being  an  absolute  giA,  confess  I  can  neither  Ibllow  the  dianoctioBi 

as  was  now  contended  in  the  argument :  as  taken  by  the  eminent  judge  who  decided  ibii 

to  this  point,  see  WalUr  y.  Hodgt^  2  Swanst.  case  between  it  and  Fortmseue  ▼.  BanOt:  off 

97.  can  I  bring  myselfto  think  that  it  is  aepfoed 

As  this  decision,  so  far  as  affects  the  quee-  by  jinirolnu  ▼.  Smith, 

lion  as  to  gifU  inter  vtoof,  was  foanded  on  (a)  Blahdy  ▼.  Brady ^  2  Dmry  &  Wabb, 

AfitTobm  T.  Spm'fA,  I  have  put  together  what  311  (1839),  L.  C.  Plunket. 

appear  to  me  to  be  some  material  features  of  (Jb)  Page  326.    This  was  in  answer  le  ie 

distinction  between  the  two  cases.    In  the  objection,  that  if  yoo  want  the  aasisiBBBa 

one  case,  that    before  Sir  William   Grant,  this  court  to  constitute  3^00   cmhd  qui  twL 

which   is  shortly  set  forth  in  the  preceding  and  the  instrumentisTolontaiy,  yocL  shsSss 

section,  sapro,  p.  891,  the  language  of  the  hare  the  assistance  of  the   oonrt,  EBtm^ 

instrument  was  equivocal ;  in  the  other  pre-  £0isoii,  6  Yes.  p.  661.     Loid  PlimJiec  da» 

cise,  leaving  no  doubt  as  to  its  object  (see  1  guished  this  case  from  Edwartb  r.  Jamm,^ 

My.  &  Cr.  235) :  in  the  one  the  instrument  this,  that  in  that  case  there  -wbs  no  a^iy*"**"*: 

was  not  delivered  to  the  donee,  nor  the  fact  that  is,  no  assignment  bf  deed,  bat  a  nes 

oommunicated  to  him  ;  in  the  other  the  instm*  memorandum  indorsed  on  one  bond  wttek 

ment  and  the  bond  were  delivered  to  the  do-  was  attached  to  another  bond,  which  her 

nee  and  with  a  view  to  a  gifl :  in  the  one  case  bond  clearly  was  not  intended  to  be  giveft  a 

the  donor  expressed  his  intention  not  to  oom-  the  plaintifi|  and  that  the  bill  xras  disDisec 

plete  the  assignment ;  in  the  other  there  was  on  the  ground  that  the  transaction  was  ns 

an  absence  of  all  intention  to  revoke,  even  by  complete.    But  the  Yice-Chanoellor,  Wjgna 

will :  in  the  one  case  the  subject  (if  the  inten-  seems  to  consider  that  a  deed  fans  no  matt 

tion  was  to  assign  it)  was  capable  of  an  efiec-  effect  than  a  simple  writinfc  in  these  cssa 

tual  legal  transfer,  and  the  bill  prayed  that  the  Mede  v.  KdtltwdLy  1  Hare,  474. 

canal  share  might  be  attif^Md  to  the  plaintiff;  (c)  Sinpra^  p.  900. 

in  the  other  it  was  not:  in  the  one  case  there  {d)  2  Dr.  k  Walsh,  329,  the  Loid  Qasoe^ 

were  simply  words  of  assignment;  in  the  other  lor  thought  that  the  full  }x>wer  of  aoonef 

the  donee  was  empowered  to  recover  in  the  contained  in  the  assignment  ongifat  akoe  v 

name  of  the  donor :  in  the  one  case  there  was  govern  the  ca8e,i6«/.  328 ;  there  was  apovc 

no  reason  assigned  why  notice  had  not  been  of  attorney  in  Edwards  v.  Jbites,  whidu  if  ^ 

given  to  the  company ;  in  the  other  there  was  was  meant  to  be  revocable,  was  doc  revob^ 

a  sufficient  reason  why  nodce  was  not  given  during  the  Kfi  of  the  donor.     Woald  daefit 

to  the  debtor ;  though  his  lordship  did  not  ad-  in  Edwards  v.  Jona  have  been  suppoitei  if 

▼ert  to  the  want  of  notice  as  a  material  fea^  it  had  been  by  deed  f  y.  tm/ra. 
ture.    No  doubt,  I  am  laboring  under  some 
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In  a  late  case,  Ward  v.  A^andy  1845  (a),  the  question  as  to  the 
'alidity  of  an  assignment  of  choses  in  action  by  deed  arose  before  Lord 
^^angdale,  and  all  the  preceding  authorities  were  cited  or  adverted  to. 
rhe  case  was  this:  William  Whitelock,  a  single  man  without  children, 
sting  entitled  inter  alia  to  a  policy  of  insurance  on  his  life  in  the  Nor- 
wich Union,  and  to  a  sum  of  money  secured  by  mortgage  for  a  term  of 
•ears,  executed  an  indenture  made  between  himself  of  the  first  part,  his 
liece  Margaret  Ward  and  her  husband  and  Jos.  Ward  as  trustee,  of  the 
bird  part ;  by  which,  without  describing  any  particular  property,  he 
assigned  to  J.  Ward,  inter  aUa,  all  sums  of  money  then  owing  to  him, 
iid  all  (b)  securities  for  the  same,  and  all  other  his  personal  estate,  to- 
;ether  with  the  mortgage  deeds,  and  writings  relating  to  the  premises, 
ipon  trust  for  himself  for  life,  and  after  his  death  for  his  two  nieces, 
irith  benefit  of  survivorship  in  the  event  of  either  dying  without  issue  (c), 
ind  for  their  children  in  the  event  of  their  dying  before  him  leaving 
Bsue.  By  the  same  indenture  he  assigned  all  lands  (not  specifying 
hem)  vested  in  him  by  way  of  mortgage,  and  he  appointed  Jos.  Ward 
tnd  his  heirs  his  attorney  to  receive  the  debts,  &c.,  and  to  do  all  acts,  &c., 
md  he  covenanted  for  himself,  his  heirs,  executors,  and  administrators, 
or  farther  a.ssurance  (d).  The  deed  was  executed  by  Whitelock  and 
7  Joseph  Ward,  and  was  delivered  to  Jos.  Ward ;  but  Whitelock  continued 
Q  possession  of  the  property  assigned,  and  of  the  deeds  and  policies, 
ind  received  the  interest  due  on  the  mortgage,  and  no  notice  was  given 
»y  him  or  by  Jos.  Ward  the  trustee  of  the  assignment,  to  the  mortgagor, 
tr  to  the  insurance  office.  Mary  Hervey,  one  of  the  nieces,  died,  leaving 
wo  children  ;  and  then  William  Whitelock  made  his  will,  by  which  he 
;ave  specifically  the  mortgage  and  policy  of  insurance  (inter  alia)  to 
Ludland  and  Mason,  as  trustees  upon  trusts  (which  were  inconsistent 
rith  the  indenture),  for  the  benefit  of  the  children  of  Mary  Hervey.  The 
(ill  was  filed  by  Jos.  Ward,  and  the  surviving  niece  and  her  r^ong-i 
husband  claiming  to  have  the  trusts  of  the  deed  as  regards  the  '-  -' 
dortgage  and  policy  of  insurance  carried  into  execution.     By  the  decree, 

reference  to  the  Master  w^as  directed  to  inquire  as  to  the  property,  and 
e,  by  his  report,  found  that  the  policy  and  mortgage  were  included  in 
lie  indenture.  Tift  executors  of  Whitelock  had  received  the  money 
ue  on  the  policy,  which  the  bill  sought  to  recover  from  them.  The 
laintifls  insisted  that,  as  regards  the  choses  in  action,  this  was  not  an 
greement,  but  an  assignment  (e) :  they  also  insisted  that,  at  law,  the 
rustee  might  have  proceeded  to  recover  (during  Whitelock's  life)  all 
iie  choses  in  action  then  recoverable  {f) ;  could  the  trustee,  it  was 
sked,  by  omitting  to  sue,  or  to  give  notice  to  the  insurance  company. 
Iter  the  rights  of  the  parties  (g)  ? 

(a)  Ward  v.  jS%tdland^  8  Beav.  t202 ;  and  see  were  raeotioned,  the  policy  was  not,  and  of 

'.  P.  Cooper*s  £lep.{133S),  p,  147,  and  8  Sim.  course  it  could  not  have  been  the  subject  of 

71  ( 1S37) ;  in  that  case  all  the  leading  autho-  the  first  trust  for  his  life. 

ties,  with  tha  eLoepxion  oC Blaktly  v.  Brady,  («)  C.  P.  Coop.  Rep.  154,  156. 

rero  cited,  (/)  Qting  Winch  v.  Keeley,  1  T.  R.  619; 

Cb)  C.  P.  Coop,  R.  147.     In  Mr.  Beavan's  Morley  v.  Freer,  6  Bing.  647 ;  Legh  v.  l£gh^ 

sport,  the  words  "  policies  of  insurance  and  1  Bos.  &  P.  447,  and  other  cases,  8  Beav.  p. 

cber,*'  are  here  inserted  by  mistake.  208,  note  (c) ;  C.  P.  Coop.  158. 

(r)  C.  P.  Coop.  Rep.  148.  (g)  See  Forttum  v,  Bamttt,  supra. 

(^d)  N.Eu    Though  moneys  on  mortgago 
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The  Master  of  the  Rolls,  Lord  Langdale,  in  giving  jndgment,  said 
the  intention  of  Whitelock  was  to  assign  the  property  to  the  plaintifi^the 
trustee,  absolutely  upon  trusts  to  be  executed  by  him,  not  to  create  An- 
telf  a  trtisiee  (a).  If  the  property  was  legally  vested  in  the  plaintifi^  the 
trustee  (which,  as  to  the  policy,  of  course  it  could  not  be),  he  might  re- 
cover it  at  law.  *^  If  the  property  was  not  legally  and  eSectualiy  rested 
in  the  plaintiflT,  then,  as  the  deed  was  voluntary,  this  court  could  a&id 
no  assistance  to  the  plaintiff  in  recovering  it,  and  under  these  eircom- 
stances  the  only  question  between  the  parties  is.  What  is  the  legal  eflect 
of  the  instrument?"  *^The  debt  and  policy  of  assurance,"  continued 
his  lordship,  **  are  choses  in  action  not  assignable  at  law,  and  it  is  plan 
that  the  whole  estate  and  interest  of  the  assignor  did  not,  and  could  aot, 
pass  to  an  assignee ;  and  I  apprehend  that,  in  the  case  of  a  roluntaij 
deed,  neither  the  assignor  nor  bis  executor  could  be  compelled  to  permk 
the  assignee  to  use  his  name  for  the  recovery  of  the  debt  (6).  The  as- 
signment was  deficient,  because  it  did  not  vest  in  the  assignee  all  that 
the  assignor  possessed,  and  intended  to  pass"  (c).  **  Mr.  Whitelock," 
said  his  lordship,  *Mntended  to  make  a  gift  by  assignment,  and  not  t» 
declare  a  trust  to  be  executed  by  himself"  (d).  Lord  Langdale,  in  no- 
ticing Fortesctie  v.  Bamett^  following  Lord  Cottenhara  (e),  said,  it  was 

r*QOfil  ^'^^^  ^^^^  ^^^  ^^^^  Leach  did  not  in  that  ^case  intend  to  alter  the 
^  -I  rule  of  the  court,  which  was  previously  establi^ed,  Damely,  that 
the  transaction  must  be  complete.  But  whether  either  of  those  learned 
judges  considered  that  Sir  John  Leach  was  right  or  was  wrong  in  treating 
the  transaction  as  complete  in  that  case,  is  not,  at  least  to  my  appreh»* 
sion,  to  be  collected  with  any  certainty  from  their  printed  judgmeDis. 
Lord  Langdale  then  said  it  appeared  to  him  that  the  voluntary  assign- 
ment by  deed  of  a  policy  of  insurance,  trained  in  the  bands  of  the  a»- 
signer,  and  without  notice  given  to  the  company,  though  accompanied 
by  a  covenant  for  further  assurance,  could  not  be  considered  as  a  coo- 
plete  and  effectual  assignment  to  be  acted  upon  and  enforced  by  the  as- 
signee, without  any  further  or  other  act  done  by  the  assignor.  Hiis  case 
may  stand  without  the  aid  of  Edwards  ▼.  JoTkeSy  for  the  essentia]  reqiii- 
site  of  delivery  of  the  policy  was  wanting  as  well  as  the  want  of  notice 
to  the  company ;  though  both  were  capable  of  this  explanation,  that  tk 
donor  bad  secured  to  himself  the  beneficial  interest  for  his  life  (/). 

(a)  So  it  wms  id  Fartmeu$  y.  BamtU;  H  r,  roortgaice  in  fee  (C.  P.  Coc^.  159)  of  €Ofi^ 

t¥pray  p.  809.  bolda,  it  wu  admitted  tbat  no  oftse  bad  beei 

(6)  According  to  the  languagt  of  the  jiidg-  made ;  it  wag  a  ltg<d  mortgage,  tbe  legai  esBfe 

ment  the  court  ought  not  to  interfere  where  might  have  been  transferred ;   aa  k  was.  tl 

an  actual  trantfer  does  uot  take  plaoe,  ud  r.  had   not  been  done  tbat  inigfat  bave  be« 

infra,  9<)6-7.  done,  therefore  that  waa  within  the  rale:  a 

((}  But  this  conld  not  be  done  as  regards  Jtfftry  t.  Jeffen/g,  Mp^^Oi  a   trust  <9«afrd  bf 

the  policy,  excepting  that  notice  might  have  transmutation  of  possession  wns  en/Wnd^  li* 

been  given  to  the  insurance  company,  ▼.  infra,  oovenaiit  not.     It   appears    that  Waid.  6ft 

(<f)  SBeav.  211.     According  to  this  dictum  plaintiff  in  Ward  v.  jfmtBand,  subseqaeai^ 

it  would  seem  tiiat  a  person  cannot  make  him-  applied  to  prove  under  the  covenant  &r  ^ 

self  trustee  by  the  operation  of  any  act  he  may  tber  assurance  in  a  suit  for  the  adminisinLQeB 

do,  without  intending  that  he  should  by  that  of  Whittock's  estate,  and  -wvs  seat  lo  Stv, 

act  become  a  trustee,  but  see  Forte$€iu  v.  Bar*  where  he  recovered  the  value  of  the  fiinuBBt 

nttt,  n^a.  and  other  goods  and  chattels   assigned,  bsi 

(c)  See  Dilbm  v.  Coppin,  4  My.  &  C.  670.  with    leave   for  the  defendant   to  move  io 

(/)  Metk  v.  KettltfM,  decided  in    1842,  enter   a   verdict  for  nominsd   damages,  mi 

was  cited.    As  to  the  mortgage,  which  was  a  Arrcy  t.  Judlani,  14  Sim.  531,  537. 
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Bot  althoagh^  if  Fwrtescue  v.  BartieU  and  Blakdy  v.  Brady  are  to  be 
illowedy  notice  to  the  debtor  is  not  necessary,  as  between  the  donor  and 
r>nee — ^tbougb  until  such  notice  be  given  the  debt  is  in  fact  to  a  certain 
stent  under  the  dominion  of  the  donor  (a)— delivery  of  the  deed,  or  in- 
;rument  of  gift,  and  of  the  bond  or  other  security,  seems  to  be  absolutely 
ecessary  to  make  it  a  complete  transaction  (6).  The  equity  of  the 
laimant  under  a  voluntaiy  assignment  of  a  chose  in  action,  said  Lord 
hancellor  Hart,  depends  altogether  upon  the  purpose  for  which  the 
eed  was  made,  and  how  the  party  executing  it  has  dealt  *with  r«Qn7i 
:  if  the  deed  is  regularly  executed  and  delivered  over  to  a  ^  -' 
vstee,  and  so  put  out  of  the  control  of  the  party,  showing  a  design  to 
iTest  the  power  of  revocation,  then  no  doubt  the  party  is  bound  (c). 

The  foregoing  cases,  together  with  those  which  are  cited  in  the  pre- 
eding  pages  of  this  volume  ((2),  are,  I  believe,  all  the  important  cases 
D  the  subject  of  voluntary  assignments  and  transfers  of  equitable 
iterests,  and  of  choses  in  action.  On  a  review  of  these  authorities,  as 
^ards  equitable  estates  and  interests,  all  of  them  seem  to  agree  in  the 
eneral  proposition  that,  if  the  transaction  be  complete,  whether  as  an 
BBignment  or  as  a  declaration  of  trust,  the  party  is  bound,  and  by  con- 
equence  so  are  his  representatives ;  but  what  particular  acts  are  neces- 
ary  to  make  the  transaction  complete  cannot  be  extracted  with  pre- 
ision  as  applicable  to  any  particular  case :  it  can  only  be  said  generally, 
iiat  nothing  must  remain  to  be  done  to  complete  the  purpose  which  the 
arty  has  in  view ;  and  that  purpose  must  be  the  complete  divesting  of 
le  interest  which  is  intended  to  be  transferred:  if,  as  it  has  been  said, 
?hat  has  been  done  is  equivalent  to  a  transfer  of  the  legal  interest  (e), 
tiat  will  be  sufficient.  As  regards  choses  in  action,  this  much  perhaps 
lay  be  stated  to  be  clear,  that  if  a  person,  with  a  view  to  confer  the 
eneficial  interest  in  a  chose  in  action,  in  which  he  has  the  legal  interest, 
n  another,  makes  an  assignment  in  writing,  particularly  if  by  deed, 
nd  delivers  the  assimment  and  the  security  to  the  donee  or  to  a  trustee 
yr  him,  showing^  an  intention  to  put  both  the  one  and  the  other  and  con* 
equently  the  debt  out  of  his  control,  and  also  gives  notice  to  the  debtor, 
0  as  to  make  the  debtor  a  quasi  trustee  for  the  donee,  then  the  transac- 
ion  \s  complete  and  binding,  and  the  donor  becomes  a  trustee  of  the 

(a)  V.Mfira:  the  propriety  of  notice  being  v.  AmdiancL,  8  Beav.  212:  retaining  posset- 

iven    ii  apparent  from  Sir  J.  Leach's  ob-  aion  of  a  deed  of  gifl  is  evidence  of  an  intent 

srvations  in  ForUtcue  v,  Bamett^  that  if  the  to  Iceep  the  control,  and  therefore  in  some 

Muntnee  company  bad  had  notice  they  wouid  cases  is  treated  as  evidence  of  fraud,  Hall  v. 

ot  have  paid  the  money :  in  Edwards  v.  Jona,  Holly  2  Vern.  277,  and  the  oases  in  the  note; 

le   obligor,  for  want  of  such  notice,  gave  et  v.  nqtra,  p.  884. 

nother  bond  to  the  personal  representative         (c)  Vhiaeke  v.  GiUt^  2  MoIIoy,  267.    In 

ftfae  obligee,  on  which  the  debt  might  have  this  case,  which  related  to  a  chose  in  action, 

sen   recovered.    The  distinction  may  per^  the  Lord  Chanoellor  considered  that  the  donor 

apa  be  that  notice,  as  a  species  of  delivery,  intended  the  assignment  to  be  in  the  nature 

(  requisite,  where  the  property  in  the  debt  of  a  testamentary  giA,  and  that  the  donor  in- 

(   intended  to  pass ;  without  it  a  trust  only  tended  to  preserve  her  power  till  her  death, 

BO  be  created,  the  property  remaining  as  it  aud  that  she  had  executed  such  power  by 

L      It  is  on  the  ground  that  the  debt,  until  destroying  it 

otice,  remains  in  the  order  and  disposition         (d)  V.  tupra^  p.  52  to  p.  58,  et  y  p.  285. 
f  the  bankrupt,  that  the  statute  is  held  to        (e)  ColHnmn  v.  Patrick,  2  Keen,  p.  123; 

iwB  the  debt  to  the  assignees.  but  see  Beatum  v.  Bso/swi,  12  Sim.  p.  281, 

(h)  Vfdafke  y.  Gtfei,  2  MoUoy,  257;  and  tupra, 
ee  JlntrUmt  v.  Smith,  12  Vet.  44->5,'  Ward 
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legal  interest,  which  must  of  coarse  remain  in  him,  for  the  donee;  i 
clear  and  explicit  verbal  declaration,  accompanied  by  the  deliveijoC 
the  securities  and  notice,  would,  it  is  presumed,  be  equivalent  to  n 
assignment  in  writing:  but  in  cases  not  embracing  all  these  ingrediaiti 
the  authorities  are  not  uniform,  and  particularly  there  is,  as  above  mes- 
tioned,  authority  (Foriescue  v.  Bamett)  for  saying  that  soch  a  transactiofi 
may  be  complete,  if  by  deed,  although  no  notice  should  have  been  girei 
to  the  debtor  or  person  from  whom  the  money  is  to  be  recovered. 

In  the  above- cited  case  of  Ward  v.  Audland^  the  several  authoiities 
r*9081  *^^^^^  adverted  to  were  reviewed  by  Lord  Langdale.  His  laid* 
^  ^  ship  endeavors  to  reconcile  the  authorities,  as  I  understand  his  judg- 
ment, by  holding  that  where  a  person  executes  any  instrument,  even  a  deed, 
which  purports  to  be  an  assignment  of  property  which  is  not  assignabk, 
for  instance,  the  money  due  on  a  Policy  of  Insurance,  without  doing  tkt 
which  amounts  to  a  quasi  delivery,  namely,  giving  notice  to  the  debter 
or  person  to  pay,  no  title  will  pass  to  the  donee  ;  for  no  title  passes  whid 
is  available  at  law,  and  in  equity  all  that  the  court  could  do  would  be 
to  declare  that  the  donor  was  trustee  of  the  money  for  the  donee,  whidi 
would  be  contrary  to  his  intent,  which  was  to  pass  all  his  interest,  not  to 
make  himself  a  trustee. 

If  this  is  to  be  considered  as  the  rule,  it  is  at  least  intelligible  aad 
capable  of  application :  in  principle,  however,  the  same  doctrine  migk 
be  held  to  apply  to  the  case  where  notice  has  been  given  to  the  peim 
to  pay,  namely,  to  the  debtor  or  insurance  company ;  for  stiU  the  doings 
name  must  be  used  to  recover  the  money,  and  so  far  therefore  he  nost 
be  treated  as  a  trustee. 

Where  the  donor  assigns  to  the  donee  his  interesi  in,  or  the  rights 
recover  the  money,  as  such  a  form  of  assignment  involves  the  right  to 
use  the  donor's  name  to  recover  the  money,  then  Lord  Langdale's  ^je^ 
tion  will  not  apply;  for  when  the  beneficial  interest  only  of  the  pai^ii 
assigned,  it  is  not  contrary  to  the  apparent  intent  that  be  should  bet 
trustee;  audit  is  possible  to  contend,  on  the  authority  of  Blakdyj. 
Bradyj  that  where  the  assignment  is  of  the  donor's  interest  only,  aod  d 
Fortescue  v.  Barndt^  where  the  assignment  embraces  the  security  and 
also  the  donor's  interest  in  the  debt  and  security,  the  transaction  is  cob- 
plete  and  binding  if  it  be  by  deed :  but  not  if  it  be  only  by  writing  signed 
but  not  sealed,  as  in  Edwards  v.  JtmeSy  at  least  according  to  Lord  Ptoi- 
ket's  interpretation  of  that  case.  Whether  this  be  a  satisfactory  state  ef 
the  law  or  not,  is  of  course  not  the  question,  if  the  authorities  have  » 
settled  the  law. 

So  where  the  subject  of  the  gift  is  vested  in  a  trustee,  where,  for  ia- 
stance,  it  is  a  legacy  or  share  of  a  residue,  as  in  Petre  v.  E^pimasst  (f)» 
or  a  reversionary  interest  in  a  sum  of  stock,  as  in  Shane  v.  Cadogn^ 
Lord  Langdale's  objection  will  not  apply ;  for  it  is  not  in  any  way  ooi- 
trary  to  the  ostensible  intention  to  contend  that  such  an  assignment 
converts  the  trustee  of  the  donor  into  a  trustee  for  the  donee,  or  to 
assimilate  it  to  an  express  declaration  that  the  trustee  should  be  a  trustee 
r*9091  ^^^  ^^^  donee  (6):  to  avoid  the  authority  of  those  cases,  it  'most 
^        -'be  contended,  as  I  understand  the  Vice-Chancellor  of  Engiaod 

(o)  2  Mj.  k  K.  496;  m/wa,  p.  55.  (b)  "  If  A.  is  trustee  for  me  of  lOOQi,  I 
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actually  does  contend,  that  an  assignment  of  an  equitable  interest,  such 
Bs  was  the  subject  of  the  assignment  in  each  of  those  cases,  can  only 
amount  to  a  contract  (a). 

From  the  dicta  in  the  judgment  of  the  Vice-chancellor  Wigram,  in 
Meek  y,  Kettlewelly  after  stated,  it  might  seem  that  in  cases  of  the  latter 
description  there  are  yet  two  other  requisites  that  may  be  deemed  neces- 
sary in  order  to  make  an  assignment  of  such  an  interest  effectual, 
namely,  notice  of  the  assignment  to  the  trustee  and  his  acceptance ;  and 
ilso,  where  the  subject  is  of  such  a  nature  as  to  make  it  practicable, 
hat  some  act  should  be  done  in  affirmance  of  the  donee's  title,  as  pay- 
ment of  interest  to  him  by  the  trustee:  but  to  hold  that  these  are  requisites 
^ould,  contrary  to  the  ordinary  principle,  put  it  in  the  power  of  the 
rustee  to  determine  whether  the  act  should  be  binding  or  not ;  however, 
he  cases  put  by  the  learned  judge  (i),  are  only,  as  I  conceive,  intended 
IS  instances  of  what  would  probably  be  considered  as  effectual  transfers. 

It  will  be  remembered  that  where  the  transaction  is  such  that  the 
lonor,  having  some  interest  that  is  capable  of  legal  transfer,  clearly  in- 
ends  to  part  with  the  whole  of  his  interest,  so  that  the  donee  shall  stand 
>recisely  in  his  situation,  and  the  instrument  which  he  signs  or  executes 
loes  not  amount  to  a  transfer;  the  transaction  is  not  incomplete  merely, 
t  is  abortive :  the  court  cannot  act  upon  the  donor  in  the  character  of  a 
rustee,  for  that  would  be  contrary  to  the  intention :  if  it  be  anything  it 
s  a  contract;  and  when  once  the  transaction  is  reduced  to  that,  its  com- 
detion  cannot  be  enforced  either  against  himself  or  against  his  repre- 
entatives,  unless  there  be  a  consideration  (c).  On  the  whole,  it  appears 
hat  the  only  sure  way  short  of  a  legal  transfer,  where  that  is  practicable, 
f  effecting  a  voluntary  transfer  to  a  stranger  in  any  of  these  cases,  is  by 
be  party  entitled  signing  a  declaration  (a  deed  does  not  appear  to  be 
lecessary),  declaring  a  trust  in  favor  of  the  intended  donee  {d). 

As  regards  Voluntary  Assignments  of  Contingent  Interests,  Possi- 
ilities,  'and  Expectancies  in  personal  chattels,  such  as  stock  r^tgi  ni 
1  the  funds,  and  the  like —  '•         -■ 

It  has  been  noticed,  in  a  preceding  Section,  that  as  possibilities 
oupled  with  an  interest,  and  contingent  interests  in  real  estate,  are 
apable  of  being  granted  at  law  without  consideration,  probably  it  would 
ow  be  held,  by  analogy,  if  not  upon  the  words  oi  the  act,  that  corre- 
ponding  equitable  interests  are  capable  of  being  granted  in  the  same 
ray  in  equity,  namely,  by  deed  (e),  or  by  declaration  of  trust.  As 
?gards  corresponding  interests  in  personal  estate :  a  writing,  signed  by 

my  assign  my  interest  to  B.,  and  then  A.  is  (c)  Y.  9upra^  pp.  57, 58,  and  see  Stark  ▼. 

ustee  for  B.";   Lord   Lyndhurst,  Muk  v.  Lcaoy  15  Sim.   95;  there  the  turnpike-road 

cf <2n0eA^  MS. ;  this  was  said  by  his  lordship  securities  and  shares  were  delivered  to  the 

t  answer  to  the  argument  that  assignments  person  to  whom  the  abortive  assignment  in 

'  equitable  interests  in  personalty  must  be  trust  was  made;  Ex  partt  Pyt,  18  Ve&  149, 

^Dsidered  as  contracts.    In  JotuiY,  Croucher,  150 ;  all  the  early  leading  cases  are  oited  in 

Sim.  &  St  315,  a  voluntary  assignment  of  a  Me^  v.  KettUwell;  see,  also,  284,  285,  9i^a, 

isted  reversionary  interest,  in  stock,  was  held  as  to  Covenants. 

be  binding  as  against  a  subsequent  assignee  (d)  See  SearU  v.  Zoio,  15  Sim.  100;  CoOm- 

r  value.  $on  v.  Patrick,  2  Keen,  134;  WheatUy  v.  Purr, 

(a)  See  the  additional  note,  No.  2,  p.  915;  1  Keen,  558,  and  tupra,  p.  53,  d  ieq. 

inf.  p.  912.  (e)  V.  wpra,  879,  895-6. 

Qb)  1  Hare,  471. 
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the  party,  and  delivered  to  the  donee,  declaring  that  the  tnistee  of  the 
dooor  ^ould  atand  possessed  of  the  donor's  interest  in  the  property  a 
trustee  for  the  donee,  would  probably  also  be  held  to  be  sufficient  to 
transfer  such  an  interest:  but  whether  such  an  interest  is  capable  of 
assignment  by  any  act  short  of  such  a  declaration,  is  matter  of  doubt. 

In  the  late  case  of  Meek  r.  Ketttewellf  the  doctrine  as  to  contingent  or 
expectant  interests  in  personal  estate,  was  fully  entered  into  by  the  Vice* 
Chancellor  Wigram  and  by  Lord  Chancellor  Lyndhurst.  The  prindpsl 
defendant  in  this  case  by  deed  dated  10th  September,  1839,  assigned  to 
the  plaintifi^  the  husband  of  the  defendant's  daughter,  for  his  own  use, 
all  her  reversionary  or  expectant  interest,  which  she  would  take  under  a 
settlement  as  next  of  kin  of  her  daughter  in  the  event  of  her  surviving 
her  daughter  and  the  daughter  dying  without  issue  (a),  in  a  sum  of 
7900/.  part  of  11,000/. ;  which  sum  had  been  devised  to  trustees  in  trust 
for  the  daughter  and  her  issue,  and  in  default  of  issue  for  ber  next  of 
Idn.  The  subject  therefore  was  a  mere  possibility  not  coupled  with  an 
interest,  for  on  the  death  of  the  mother,  the  defendant,  before  her  daughter, 
of  course  it  would  not  have  been  transmissible.  There  was  an  irrevo- 
cable power  of  attorney  to  the  plaintiff  to  sue  and  give  receipts,  and  a 
covenant  for  further  assurance.  The  deed  was  delivered  to  the  plain- 
tiff: in  December,  1839,  he,  at  the  request  of  the  mother  the  grantor, 
signed  a  memorandum  indorsed  on  the  deed,  in  which  he  agreed  to  gi^ 
up  to  the  mother  3000/.  part  of  the  7900/. ;  it  did  not  appear  that  any 
notice  had  been  given  to  the  trustees  either  of  the  deed  or  the  indorse- 
ment. The  daughter  died  without  issue  in  1840;  and  then  a  bill  was 
filed  by  the  plaintiff  the  grantee,  against  the  mother  and  the  trustees  of 
the  fund.  The  defendant,  the  mother,  insisted  that  the  deed  could  not 
r*9ll1  ^P^^^^  ^  ^^  assignment,  *and  that  it  was  not  a  binding  deda- 
^  -'  ration  of  trust ;  and  that  was  the  question  in  the  suit.  The  Yice- 
Chancellor  Wigram,  after  observing  that  no  notice  had  been  given  to  die 
trustees,  and  that  the  assignment  had  not  been  acted  upon  by  the  grantor 
(meaning,  I  presume,  that  she  had  not  given  notice  of  it  to  the  trustees, 
for  she  had  clearly  recognized  it  by  requiring  the  indorsement  above 
referred  to  to  be  mdde),  said,  that  in  his  opinion  the  facts  establi^died  cU 
not  constitute  the  relation  of  trustee  and  cestui  que  trust  between  tbe 
plaintiff  and  the  trustees  of  the  fund.  It  might  perhaps  have  reasonaUj 
been  expected,  said  that  learned  judge,  that  when  the  beneficial  owner 
of  the  fund  had  done  that  which  unequivocally  amounted  to  a  dedaratioa 
on  his  part  that  an  interest  in  his  property  should  thereby  become  vested 
in  another,  and  tbe  person  in  whom  the  leg^l  interest  was  and  also  the 
intended  cestui  que  trusty  had  notice  of  that  declaration,  the  court  wooU 
as  against  the  party  making  the  declaration  have  fastened  upon  it,  aad 
held  that  he  had  thereby  actually  created  that  trust  which  in  the  case  of 
volunteers  the  rule  of  the  court  requires  and  acts  upon ;  it  was  however 
impossible  to  say  that  the  reported  cases  support  that  proposition:  and 
after  referring  to  Edwards  v.  Jones  (6),  his  honor  said  he  considered 

(a)  This  expectancy  wm  not  of  tocb  a  de-  fine,  without  iosue,  the  mocber^s  title  eotii 

■eription  as  is  referreid  to  by  Lord  Eldon  in  not  hare  been  intercepted;  that  of  the  heirflf 

CarUt&H  V.  Ltighion,  3  Meriv.  670,  v.  tup.  p.  coarse  may. 
614,  n^  for,  in  the  event  of  the  danghter  dying        (6)  See,  as  to  this  case,  npra^  p.  56,  oo»> 
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limself  bouad  by  that  case  in  the  absence  of  a  formal  declaration  of  trust 
whatever  the  efiect  of  such  a  declaration  might  have  been)  (a)  to  hold, 
hat  whether  a  trust  has  been  created  or  not  must  be  determined  upon 
principles  of  strict  law,  and  not  merely  upon  the  intention,  for  the  most 
listinct  evidence  of  intention  to  pass  an  interest  may  not  be  conclusive. 
lis  honor  thought  the  instruments  in  this  case  being  under  seal  made 
lo  difference,  and  that  this  case  was  less  favorable  than  many  where 
iich  claims  had  been  rejected,  as  the  intended  donor  had  nothing  but 
n  Expectancy ;  and  the  learned  judge  dismissed  the  bill  without  costs, 
aying  however  that  he  did  not  mean  to  express  any  opinion  as  to  what 
he  effect  of  a  formal  declaration  of  trust  might  have  been,  or  what 
aigbt  have  been  the  effect  of  the  assignment  if  the  donor  had  had  more 
ban  an  expectancy,  and  if,  in  addition  to  the  facts  which  here  took  place, 
lotice  had  been  given  to  the  trustees  and  they  had  accepted  it;  he  decided 
inly  that  a  voluntary  assignment  of  a  mere  eapec/ancy,  not  communicated 
0  those  in  whom  the  legal  interest  is,  did  not  create  a  trust  in  equity 
eithin  the  cases  relied  upon  by  the  plaintiff  (6).  Lord  Lyndhurst  on 
ippeal  'supported  this  decision,  on  the  ground  that  being  an  ex-  r*9t  qi 
^ectancy  only  it  was  not  assignable  in  equity,  though  if  there  ^  ^ 
lad  been  a  consideration  a  court  of  equity  would  have  given  effect  to 
be  attempted  assignment  as  a  contract:  as  it  purported  to  be  an  assign- 
aent,  added  his  lordship,  it  could  not  be  treated  as  a  declaration  of 
mst,  relying  on  ^ntrohus  v.  Smith  and  Edwards  v.  JoneSy  which  have 
leen  stated  in  a  preceding  page.  This  decision  would  perhaps  have 
leen  more  satisfactory  had  his  lordship  rested  it  on  the  first  ground, 
ritbout  referring  to  Antrohus  v.  Smithy  which  related  to  property  capable 
f  legal  transfer,  which  that  in  the  case  before  him  was  not  (c).  Lord 
jyndhurst's  judgment,  as  will  be  seen,  equally  as  that  of  the  Vice- 
chancellor  Wigram,  leaves  open  the  question  whether  such  an  interest 
an  be  transferred  by  way  of  declaration  of  trust. 

A  claim  to  property  on  the  ground  of  its  having  been  a  donatio  mortis 
ausd  must  fail  if  it  appear  to  be  a  transaction  of  present  gift  (d).  A 
arty  making  a  donatio  mortis  caxisd  does  not  part  with  the  whole  interest, 
ave  only  in  a  certain  event,  and  it  is  of  the  essence  of  such  a  gift  that 
:  shall  not  otherwise  take  effect  (e) ;  but  words  of  absolute  gift,  if  ac- 
ompanied  by  expressions  showing  that  the  intention  was  that  the  pro- 

(a)   V.  fi^o,  p.  909,  Starh  v.  Lavi.  that  the  creditors  oould  have  enforced  it,  of 

(6)    1   Hare,  475-6.    The   learned  judge  themselves,  or  through  the  trustees, 
sems  to  have  followed  Sir  E.  Sugden  and        (c)  1  Phillips,  347 ;  the  counsel  in  support 

le  Vice>Chancellor  of  England  in  their  dis-  of  the  appeal  (pp.  345-6),  admitted,  seeming 

pproval  of  Shane  v.  Cadogan  (Append,  to  to  assume  that  the  Vice*Chancellor  Wigiam's 

Qgd.  V.  and  P.) ;  v.  tupra^  p.  900.   The  case  judgment  had  thrown  some  doubt  upon  the 

r  JBndk  y.  Blake,  3  Beavan,  237  (1840)-^  subject,  that  an  equitable  estate,  which,  if 

rhich  arose  upon  an  assignment  of  a  mere  clothed  with  the  legal  estate  would  be  assign- 

otsUriiity  (anticipated  share  as  next  of  kin  of  able  at  law,  was  ossiignaMe—- not  merely  capa- 

lunatic),  for  the  bene6t  of  creditors,  which  ble  of  being  the  subject  of  contract — in  equity  ; 

ad  oome  into   possessions-decided  nothing,  which  admission  would  now  include  equita- 

s  the  assignor  submitted  to  be  bound  by  the  ble  estates  in  contingencies  and  possibilities 

eed ;  and  Lord  Langdale's  observation,  that  in  real  estaje  coupled  with  an  interest;  v.  SMp. 

e  was  inclined  to  think  there  was  a  sufficient  p.  909. 

msideration,  the  trustees  having  paid  moneys        (d)  Tate  ▼.  HUbert^  2  Yes.  J.  111. 
a  the  faiih  of  it,  does  not  necessarily  imply        (c)  Edwarde  v.  /ofisf,  1  My.  &  Cr.  235. 
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perty  should  be  enjoyed  only  in  the  event  of  the  death  of  the  donor,  wil 
be  sufficient  to  constitute  a  donatio  mortis  causd  (a). 

It  may  here  be  observed  that  Acts  and  Declarations  maj  amount  to 
what,  in  the  Court  of  Chancery,  will  be  considered  as  equivalent  to  a 
release  of  a  debt ;  but  a  mere  acquittance,  not  amounting  to  a  release  at 
law,  unaccompanied  by  any  act,  is  not  sufficient  to  induce  the  Conit  of 
Chancery  to  deprive  the  creditor  or  his  representatives  of  the  right  of 
enforcing  their  legal  remedies  against  the  debtor  (6). 

(a)  Gardmer  ▼.  Parktr,  3  Mad.  184 ;  Law-  WdhenU^  2  Sim.  &  Sin.  258,  tbe  tesooor  W 
ton  y.  Lawmm,  I  P.  W.  p.  441  (1  My.  &  Cr.  directed  the  promissory  note  to  be  bmiMd, 
234).  and  made  rerbal  declarations,  p.  256.    TW 

(b)  In  the  ease  of  7\i^d7  t.  CotutabU,  8  caw  of  Wdutt  v.  Raby  was  as  foUowi:  Me. 
Sim.  69,  the  testator  had  signed  a  memoran-  Piggot,  a  short  time  belbre  his  death,  sud  a 
dum  acquitting  the  plaintifTof  700/.  ont  of  his  wife,  who  was  his  executrix  and  readouy 
1700i.  due  to  him  on  ftoiuf,  verbally  stating  legatee,  he  had  Raby*8  bond  whidi  he  did oa 
that  in  consideration  of  such  release  he  had  deliver  up,  as  he  might  live  to  want  it.  bn 
r*013l  *f®^ok^  '^l^K^^^yo^'^^^  given  by  him  added  "  when  I  die  he  shall  have  it,  be  lial 
t  ''to  the  plaintiff  by  his  will ;  but  the  not  be  troubled  or  asked  about  it.^  On  (ht 
connection  between  this  revocation  and  the  death  of  Mr.  Piggot,  Raby  asked  the  vidov 
release  was  not  proved.  The  plaintiff  was  to  give  up  the  bond,  on  which  she  did  sat 
sued  upon  the  bond,  he  filed  a  bill  tt>  be  re-  deny  that  the  directions  had  been  given  a 
lieved,  offering  to  pay  the  difference.  The  her,  and  told  Rahy  he  might  be  easy,  fcr  it 
Vice-chancellor  of  England  refused  to  inter-  was  safe  in  her  bands,  and  that  if  dte  manied 
fere,  saying  the  plaintiff  gave  ik)  consideration  she  would  give  it  up  to  him.  Lord  Maeck9> 
for  the  alleged  release,  and  that,  as  he  was  a  field,  and  afterwards  the  House  of  Lords,  IkU 
volunteer,  he  bad  no  right  to  come  into  equity  that  the  executrix,  who  had  married  ssd 
(p.  70):  which  was  equivalent  to  refusing  him  sought  to  put  the  bond  in  suit,  was  trustee  of 
the  benefit  of  the  alleged  releasa  The  claim  the  bond  for  Raby,  p.  4S8,  and  she  was  aria- 
was  endeavored  lo  be  supported  as  cognisable  ed  to  deliver  it  up ;  this  may  be  inniiliinl 
in  equity  on  the  authority  of  Eden  v.  Smffth  in  the  nature  of  a  Immb  pvmiemtut  icseneJ  a 
(Lord  Rosslyn)  5  Ves.  34 1 ;  but  there  the  court  be  exercised  only  during  life.  In  Ritkvi  t. 
had  juris<liction  in  respect  of  the  legacy,  and  SynUy  2  Kq.  Ca.  Abr.  617  ;  &  C.  Bsmsrif 
the  evidence,  by  accounts,  letters,  and  the  00,  tbe  fects  appear  to  hare  been  that  dii 
memorandums  in  the  testator's  handwriting,  mortgagee  said  to  tbe  mortgagor,  "Tkkebsd 
proved  that  the  testator  did  not  consider  the  your  writings,"  namely,  a  mortgage  and  had: 
debt  as  part  of  his  estate.  But  in  Flower  v.  **  I  freely  forgive  you  the  debt ;''  the  nKntpfja 
Jforten,  2  My.  k  Cr.  474,  where  the  bill  was  accordingly  took  them,  and  it  was  allefpedik 
filed  solely  to  obtain  the  delivery  up  of  a  bond,  mortgagee  at  the  same  time  made  a  vcitsi 
it  was  decreed  on  tbe  authority  of  that  case  statement  to  the  mother  of  the  mortgajgor.  a 
(which  was  a  bond  from  a  son-in  law),  and  the  effect  that  he  had  intended  to  forgiTe  ibs 
Wekett  V.  Raby,  2  Bro.  P.  C.  386,  that  the  debt  Lord  Hardwicke  considered  thai  br 
bond  shoidd  be  delivered  up,  as  it  was  clear  the  parol  declaration,  if  proved,  the  dibi 
on  the  evidence,  not  of  declarations  merely,  would  be  extinguished,  and  that  the  bek  si 
but  of  conduct,  that  the  testator  did  not  intend  the  mortgagee  would  become  by  coostmctiiB 
that  it  should   be   enforced.    In   Gilbert  v.  of  law  trustee  for  the  mortgagor. 


ADDITIONAL  NOTE,  No.  L 


Difference  hettoeen  the  Effect  of  a  Dedaration  of  Ihistj  and  Attempt  to  eusigm-- 
Chancellor  Wigram^s  Judgment  in  MTadden  v.  Jenkyns,  1  Hart,  462. — i&d 
pp.  987, 988. 

The  Vice-Chancellor  Wigram  endeavon  to  explain  the  different  view  which  ■ 
taken  of  a  declaration  of  trust  and  an  attempt  to  assign  thus :  "  There  may  ba 
diffioulty,"  said  his  honor,  "  in  reconciling  with  each  other  all  the  cases  which  hsw 
been  cited.  Perhaps  they  are  to  foe  explained  on  the  princinle  that  a  declarstioi 
of  trust  purports  to  be,  and  is  in  form  and  eufostance,  a  complete  transaction;  td 
the  court  need  not  look  beyond  the  transaction  itself  or  inquire  into  its  origin,  it 
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irder  that  it  may  be  in  a  position  to  uphold  and  enforce  it  (1):  whereas,  an  offree- 
nent,  or  an  attempt  to  assign,  is  in  form  and  nature  incomplete,  and  the  origin  of 
he  transaction  must  be  inijuired  into  by  the  court ;  and  where  there  is  no  con- 
lideration,  the  court,  upon  its  general  principles,  cannot  complete  what  it  finds 
mperfect."  "  There  is  a  close  analogy  tor  this  reasoning,"  continued  his  honor, 
'in  the  case  of  suits  to  enforce  demands  arising  out  of  illicit  dealings  between 
parties.  If,  in  such  cases,  the  court  finds  an  account  rendered  or  other  act  done 
»y  one  of  the  parties,  upon  which  account  or  act  the  court  can  proceed  without 
nyestigating  the  oriein  of  *the  demand,  it  will  do  so  (2) :  but  it  will  not  r»Qi  4-1 
0  proceed  when  the  form  of  the  transaction  is  such  as  to  oblige  the  court  '-  ^ 
0  go  into  the  original  transaction  out  of  which  the  demand  arises." 

The  facts  were  these:  Thomas  Warry  lent  500Z.  to  the  defendant  Jenkyns; 
niomas  Warry  then  died :  the  defendant,  George  Warry,  who  was  his  personal 
epresentative,  brought  an  action  asainst  Jenkyns  to  recover  the  500Z. ;  the  plain- 
iff  filed  the  bill,  alleging  and  showing  (for  the  purposes  of  the  motion  then  before 
he  <M)urt)  that  Thomas  Warry,  shortly  after  the  loan,  sent  a  verbal  message  to 
i^enkyns,  desiring  him  no  longer  to  consider  the  money  as  due  to  him,  Warry,  but 
D  hold  it  upon  trust  for  the  plaintiff.  Jenkyns  acquiesced  in  this  direction ;  the 
ransaction  was  communicated  to  the  plaintiff  [N.  B.  It  was  to  take  effect  imme- 
liately] ;  and  Jenkins,  during  Warry's  life,  paid  lOZ.,  part  of  the  debt,  to  the  plain- 
iff,  in  part  execution  of  the  trust ;  the  trust  was  considered  as  complete.  This 
lecision  was  affirmed,  Nov.  4, 1842.  On  the  hearing  before  Lord  Lyndhurst,  1 
*hill.  153,  though  it  was  not  denied  that  the  person  naving  the  legal  estate  may 
ieclare  himself  to  be  trustee  for  another,  it  was  insisted  that  the  rule  did  not  apply 
where  the  legal  title  to  the  fund  was  not  in  the  trustee,  but  in  a  third  person,  as  it 
B  stated  in  the  report,  p.  156,  but  it  must  mean],  where  the  person,  having  the 
9gal  interest,  declares  that  the  debtor  shall  hold  the  debt  in  trust  for  another,  not 
hat  he  will  himself  be  a  trustee.  "  The  distinctions  on  this  subject,"  said  the 
jord  Chancellor,  "  are  undoubtedly  refined,  but  it  does  not  appear  to  me  that  there 
9  any  substantial  difference  between  such  a  case  and  the  present.  The  testator 
who  had  the  legal  interest),  in  directing  Jenkyns  to  hold  the  money  in  trust  for 
he  plaintiff,  which  was  assented  to  and  acted  upon  by  Jenkyns,  impressed,  I  think, 
>  trust  upon  the  money  which  was  complete  and  irrevocable.  It  was  equivalent 
0  a  declaration  by  the  testator  that  the  debt  was  a  trust  fbr  the  plaintiff,"  pp. 
57-8.  The  assent  was  so  far  material  that  Jenkyns,  till  such  assent,  was  a  debtor 
nly,  not  a  trustee :  from  the  language  of  the  judgment,  I  presume  that,  but  for 
his  assent  and  the  subsequent  act,  the  direction  might  have  been  revoked  by 
V'arry ;  would  it,  if  unrevoked,  have  been  binding  on  his  executors  7  Y.  supra^  p. 
97. 
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Voluntary  Assignment — ^HoUoway  t?.  Headington. — ^V.  supra,  p.  900. 

In  HoUmoay  y.  Headington,  8  Sim.  324  (1837),  the  husband  and  the  wife  had 
ssigned  to  trustees  certain  property,  but  of  what  it  consisted  is  not  stated,  to 
rhich  the  wife  was  entitled,  and  contracted  to  assign  all  other  property,  to  which 
he  husband  might  become  entitled  in  right  of  the  wife,  to  trustees  in  trust  for  the 
rife,  for  her  separate  use  for  life,  after  her  death  for  her  husband  for  life,  and 
fier  the  deaths  of  the  survivor,  for  the  children  of  the  marriage  as  the  wife 
hould  appoint ;  and  in  default  of  appointment,  in  trust  for  all  the  children  of  the 
rife  living  at  her  death  by  her  then  present  or  any  future  husband.  The  husband 
nd  wife  afterwards  parted,  and  the  wife,  living  separate,  filed  a  bill  against  her 
lusband  and  the  trustees,  to  have  the  trusts  of  the  settlement  carried  into  execu- 

(1)  So  where  a  gift  by  way  of  transfer  is  Bat  does  not  that  case  proceed  on  the  contract 
omplete — requires  nothing  more  for  the  do-  being  good  as  to  the  freight  and  bad  as  to  the 
or  to  do,  as  in  Fortetcue  v.  Bamett,  the  same  ship  ?  p.  190 ;  PrmUing  v.  Hammond,  8  Taunt, 
octrine  seems  to  apply.  cited  p.  191,  seems  directly  to  support  8ir  J. 

(2)  Davenport  v.  Whiimore,  2  My.  &  Cr.  Wigram's  ooDcIusion. 
77;  see  p.  189,  and  the  cases  there  cited. 
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tion.  The  Yice-Chaneelior  of  Ensland  refused  to  interfere,  and  dBsmiaeed  tke  U 
r*9151  ^^  ^^  original  hearing,  and  again  on  a  re-hearing,  observing  *thai  no  reseom 
L  -'  was  given  why  the  agreement  should  have  been  entered  into  at  all ;  that  t^ 
parties  appeared  to  have  been  dealing  "  quite  at  random ;"  it  was  not  clear  whtf 
the  parties  meant,  "  whether  the  wife  or  the  husband,  or  both  of  tliem,  shenld  be 
bound;"  that  children  by  a  future  husband  were  preferred  to  grandchildren  bj  her 

I)re8ent  husband:  the  whole  transaction  was  vague  and  unreaaonable.  Whaieiv 
eg^L  rights  the  trustees  had  acquired,  were  of  course  untoached  bj  that  deoee. 
It  was  in  this  case  that  the  Y ice-Chancellor  expressed  his  doubts  as  to  the  aolhoiicj 
of  EUis  V.  NimmOf  on  which  the  plaintiff  relied,  as  establishing  the  general  pfnpe- 
sition  that  meritorious  consideration  was  sufficient,  sayinjg  that  Ijord  PluBkn.  m. 
rehearing,  had  rejected  Lord  0.  Sugden's  reasons  for  his  jndgmenL  The  Yiee- 
GhanceUor  Wigram,  in  noticing  this  oase,  1  Hare,  474,  said  he  nnderasood  the 
yice-Chancellor  of  England,  whose  great  experience  as  a  convejaneer  gsi« 
peculiar  value  to  his  opinion  on  such  a  subject,  always  held  that  a  wluntuy 

Enment  in  a  legal  form,  unaccompanied  by  any  omer  acts,  is  not  to  'he  i«- 
id  as  effectual  to  pass  an  equitable  interest:  that  it  is  a  wtare  agnetnaU;  seel 
,  474,  475 ;  v.  supra,  p.  909.  This  view  of  the  Vice-ChanoeUor  of  England's 
opinion  is  confirmed  by  Uie  case  of  BeaUon  v.  Beaison,  stated  supra,  p.  56,  of 
volume. 
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Aanffnments  ofPoHcies  of  Insurance — Voluntary  CovenaaU  for  Jwr&ker 

Since  the  text  was  printed  off,  I  have  been  made  aoquainted,  through  the 
nesB  of  Mr.  Jackson,  of  St.  Helen's  Place,  that  a  Bill  for  making  life  policies  <^ 
assurance  assignable  at  law  now  waits  for  the  third  reading  in  the  House  of  Oos- 
mons.  The  Bui,  as  amended  by  the  Select  Committee,  was  printed  the  8th  of  JmK 
instant. 

The  same  gentleman  has  referred  me  to  the  ultimate  decision  of  the  case  of 
Ward  V.  Audland,  in  the  Court  of  Exchequer,  referred  to  supra^  p.  906,  n.  (a) ;  tbe 
plaintiff  had  judgment  for  the  value  of  the  furniture ;  see  16  Mees.  &  W.  862:  and 
this  decision  was  considered  by  the  parties  as  also  concluding  the  question  as  to 
the  covenant  for  further  assurance  or  the  choses  in  action  assigned :  it  is  tbere&re 
a  very  important  decision.  In  the  argument  of  this  case,  Mr.  Baron  Parke  took 
occasion  to  sav,  "  No  doubt  the  plaintiff  might  have  recovered  in  troTer.  In  Bmi 
V.  SmaUpiece  (2  Bam.  &  Aid.  p.  557),  it  was  held  that  the  verbal  gift  of  a  chattel 
without  actual  delivery  does  not  pass  the  property  to  the  donee,  Abbott,  0.  J^ 
saying,  '  By  the  law  of  England,  in  order  to  transfer  property  by  gift,  Uiere  must 
eiuier  be  a  deed  or  instrument  of  gift,  or  there  must  be  an  actual  delivery  of  the 
thing  to  the  donee ;'  that  is  not  correct :"  16  Mees.  &  W.  p.  670 :  the  passifes 
supra.  Vol.  i.  p.  184,  and  Vol.  ii.  p.  896,  therefore,  require  correction  in  referesce 
to  this  statement  of  the  law. 

I  also  learn,  from  the  same  gentleman,  that,  by  the  constitution  of  some  of  tke 
insurance  t>ffice8  ("The  Amicable"  is  one;  By-Laws,  {  xxv.  {1),  assignments  of 
policies  are  recognized  and  re^stered.    Lord  Cottenham  probably  referred  to  this 

Fraotice  in  his  ol^ervations  on  I^oriescue  v.  Bamett,  noticed  in  note  (d)^  p.  900,  svprs. 
presume  that  a  voluntary  assignment  of  a  policy  in  '*The  Amicable"  woiil4 
clearly  not  be  effectual  without  its  being  renstered ;  for  it  would  come  withm  tiw 

Erinciple  of  Antrobus  v.  Smith;  v.  supra,  p.  891.    But  most  of  these  questions  are 
kely  to  be  put  an  end  to  by  the  Bill  to  which  I  have  above  referred. 
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♦CHAPTER  XI. 

¥  THE  DUTIES  AND  LIABILITIES  OF  TRUSTEES,  AND  SOME  OTHER 
MATTERS  CONNECTED  WITH  THEIR  OFFICE. 

^iUnrible  Principle  that  Trustees  and  Exeouiors  not  to  he  discomngedfrtnn  acting, 
kneral  Rules  to  which  ihey  must  cor^form. 

h'son  who  has  accepted  a  Trust  can  only  be  discharged  by  administering  it, 
fe  must  execute  it  with  Fidelity  and  reasonable  Diligence, 

IteaUor  who  has  proved,  Udblefir  Breaches  of  Trtut  by  his  Co-eiDecutor,  in  which  he 
has  acquiesced, 

Vustee  not  protected  by  acting  under  Adviser, 
trustee  cannot  of  him^df  denude  himself  the  Trust, 
Vustee  must  be  always  ready  with  his  Accounts. 

iabUiiy  of  Trustees  and  JSaoeoutors  to  pay  Interest  &n  Balances  m  Gieir  hands'^ 
Bests. 

histees  and  Executors  liable  for  Omissions  as  weU  as  Acts  neglecting  to  get  in  Debts, 
westment  of  Trust  Moneys. 

idbUity  of  Trustees  who  have  power  to  invest  in  Real  or  Chvefmment  swurity,  xMd 
ihey  do  neither. 

yhat  is  aproper  Jnvesiment  on  Mortgage, 

^-enercd  Bute  thai  Trustees  and  Executors  are  only  liable  for  their  own  Acts  and  Re- 
ceipts. 

ummary  as  to  Liability  of  Trustees  and  Executors  in  regard  to  Joint  Receipts. 
Then  Executors  and  Trusses  have  merely  committed  an  MhrvrinJudgmentythsyiM 
not  be  liable, 
0  where  they  have  acted  from  Moral  KeeessUy, 

Money  placed  with  Banker. 

Sanded  to  Co-executor  for  Express  Ihivpose, 

Money  remitted  for  Purposes  of  Convenience, 
*estdt  of  the  Authorities  staied  by  Lord  Cottenham, 

Clou^h  V.  Bond. 
lability  tn  respect  of  Acts  of  Agent  abroad, 
histees  doing  Acts  under  a  Void  Trust, 
'diefto  Tnutee  who  acts  under  the  Sanction  of  adult  Oeitiii  que  Tnist. 

Concurrence, 

Acquiescence, 
trustee  robbed  of  Trust  Property, 

istinction  between  Character  of  Trustee  and  Execudor  as  regards  the  Statute  of 
Limitations, 

^endUion  imposed  by  WtU  of  Stranger  not  to  insist  on  Breach  of  Trust, 
Uowance  to  Trustees  for  Expenses, 
'oets  of  Trustees  and  Exectors, 

Costs  of  Trustees  appearing  separaiely. 
"^here  several  7}rusteesnave  been  jointly  guilty  of  Breach  ofTrusi — Parties. 
Of  opening  Accounts  as  between  Trustee  ana  Cestui  que  Trust.  [*917] 

jfpointmerU  of  New  Trustees,  under  the  Stat.  1  Will,  TV.  c,  60,  i  22, 
Usability  of  Truetee  to  purchase  the  Trust  Property. 

ny  Profit  made  by  the  Trustee  accrues  for  the  BenciU  of  the  Cestui  que  Trust. 
^Qt  atUnoed  to  make  a  Profit  of  which  he  alone  could  take  the  Ben^, 

SoUeitor  appointed  Trustee, 
bwere  annexed  to  the  Office  of  Trustee, 
Huteefor  Preserving  Gontmgent  Remainders, 

dditianal  Notes, 

No.  L — Sir  A,  Harfs  Eamosition  of  the  Rule  as  to  hdereat  on  Balances, 
No.  n. — The  Rule  as  to  Hxecutors  and  Trustees  joining  in  Receipts^  as  laid  down 
by  Mr.  Justice  Story, 
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No.  m, — Some  PraCticdl  Poinii  connected  vif&  Suits  to  which  TnuUcM  ami  Ea- 
cutars  are  Parties. 

I  PROPOSE  to  close  this  division  of  the  Equitable  Jurisdiction  of  the 
Court  of  Chancery  by  taking  a  general  view  of  the  duties  and  liabilities 
of  trustees,  noticing  also  the  general  liabilities  of  executors  (a). 

It  is  continually  repeated,  by  every  judge,  that  it  is  never  the  incfioar 
tion  of  the  Court  of  Chancery  to  discourage  persons  from  acting  «s 
executors  and  trustees  (6),  or  to  throw  difficulties  in  their  way  (c) ;  bow- 
ever,  the  court  has  established  certain  rules,  chiefly  founded  on  poblk 
policy,  for  the  guidance  of  trustees,  in  conformity  to  which  they  ue 
bound  to  act;  and,  to  use  the  language  of  the  late  Mr.  Justice  Story  (d), 
the  Court  of  Chancery  requires,  in  most  cases,  that  a  trustee  should  a^ 
particularly  in  the  investment  of  the  trust  fund,  with  all  the  scrupukias 
circumspection,  caution,  and  wisdom,  with  which  the  court  itself,  firoa 
its  long  experience  and  superior  means  of  information,  is  accustomed  to 
act ;  a  doctrine  certainly  somewhat  perilous  to  trustees,  and  startling  to 
iininstructed  minds;  it  is,  to  adopt  the  language  of  Lord  Bacon,  suteti- 
tuting  for  the  private  conscience  of  the  trustee  the  general  conscience  d 
the  realm,  which  is  Chancery  (e). 

r*QlR1  *Where  a  person  has  expressly  accepted  the  trust,  or  done 
^  •'  such  acts  as  are  only  referable  to  his  character  of  trustee,  gt 
executor,  which  is  constructively  an  acceptance  of  the  trust,  as  a  geutni 
rule,  he  can  only  be  discharged  by  administering  the  trust  himself,  a 
putting  the  administration  in  the  bands  of  the  Court  of  Chancery  (/). 

Every  person  who  accepts  a  trust  is  bound  to  execute  it  (jg)  with  fidel- 
ity, and  with  reasonable  diligence ;  it  is  no  excuse  to  say  that  he  had  sa 
benefit  from  it,  but  that  it  was  merely  honorary;  the  Court  of  ChaDCor 

(a)  The  general  doctrines  only  can  be  here  (cf)  §  1273. 

noUced;  the  parUculars  are  amply  detailed  by  (,j  Referring  to  Bfccon  on  Uses,  by  Bi«. 

Mr.  Lewin,and  more  recently  by  Mr.  Hill,  in  p.  lo.     Lord  Harcourt  made  a  difference  ir^ 

their  re«pecUve  works,  to  which  I  would  refer  tween  the  case  where  the  claim  was  hj  • 

the  practitioner  j  H  ▼.  Vol.  i.  p.  458 ;  and  tiqt.  creditor,  who  has  a  legal  claim,  and  a 

^^'<f'                               »        T,          .     •  "^^  0"^7  '*■*  *  "S^*  *"  equity ; 


(6)  V.  SMpro,  p.  48 ;  Lord  Eldon,  in  Hom-  z^dy  Hobmm,  I  P.  W.  p.  243 ;  but  that  discEr- 

sty  T.  Boftficr,  I  Jao.  &  W.  p.  247.  says,  «The  tion  U  not  now  regarded,  at  least  as  a  graaai 

principle  applying  to  all  these  cases  of  trustees,  q(  decision 

expre»ed.nthe«term^'thatthecour.doe.  J/^f^^^.   Where  .  pe«on  .pprt* 
not  exp<«t  Aem  to  «ke  more  care  of  he  pro-  merely  receives  .  WU  oTeiM 

perty  entrusted  to  them  than  they  would  do  of ._        ••   •.  Z.  u-    .        _m. 

%_  •  »  u  .  •.  • .^-:«i  t>  u*  -J  1-  t(  ^  ■»«  transmits  it  to  his  co-ezecotor,  and  aoa 

their  own:  but  it  is  material,"  he  adds,  "to      _»    ..        •     •  -         jji    -x.  >  •  v  — 

►.:.,  X^  ^^«^:«„  ^f  •!,:. ."  -«^  k:.  i«,^.  «<*  otherwise  intermeddle, that  is  DotsdiB 


ascertain  the  meaning  of  this:"  and  bis  lord- 


.hip  proceed,  to  exai^ine  Wrtn  v.  JKrton,  1 1  ^"^  "  J2''  ™r«"  ""  '  ^TT  '"  ^ 

Ve?.  p.377,.nd  other  ca«>.,  Me  Mr.  V^y'.  »  ^ea,  J.  678  (Uwugh  the  e>«^.  »  to 

note,  2  Vei.  p.  679;  and  .^e  int.  «l  WaL  '^^  V?T^)  «*  ~  *  ""^J  ^l 

v.^mo»A,3Sw.n.l.64.    However,  the  de-  t^^^^^'Si^iTt^^t^Xl 

a^  which  the  court,  in  pamianoe  of  its  fixed  ~«'_f?  ^  \.T^^    t  V^ 

and  paramount  rule.,  felt  bound  to  piouounoe  '/**.  },*'fo,  f  ±         '  ^^"^  ''  ^ 

inthecasesofXWo/cAAiJIv.lPMniAM^SMy.  »«>™-  »"•  "J.*"?- 
&  Cr.  122,  and  Vrdi  v.  Walho;  3  My.  &  Cr.        W)  I^*"*  Hardwidie,   CkoritaUr  C^T* 

708,  V.  tii/Va,  might  deter  any  one  ftom  acting  '»"  ▼•  StttUn,  2  Alk.  40«.     As  to  what  ■  * 

in  any  way  a.  executor  or  truMee.  devastavit  by  an  executor,  v.  itftt,  Toi.  i 

(0  FnmoM  V.  FmrHt,  3  Meriv.  42;   TVU.  P-  1^- 
▼.  CatpaUtr,  1  Mad.  298. 


Probate — Jfo  Excuse  thai  Trustee  acted  under  Advice.         918 

aoks  upon  all  trusts  as  honorary>  and  as  a  burthen  upon  the  honor  and 
ODScience  of  the  party  intrusted ;  and  for  the  execution  of  which  he  is 
▼en  precluded,  as  is  more  particularly  noticed  hereafter,  from  receiving 
r  making  any  benefit  or  advantage  whatsoever  (a). 

If  a  person  who  is  appointed  Executor  prove  the  will  (fr),  he  becomes 
[able  for  the  performance  of  the  duties  of  the  office,  and  for  any  conse* 
[Uences  arising  from  a  breach,  to  which  he  may  be  considered  as  a 
tarty  or  privy ;  if  he  is  also  appointed  trustee,  the  taking  probate  is  an 
cceptance  of  the  entire  trust  (c).  If  he  sanction  or  acquiesce  in  a 
ireach  of  trust  committed  by  his  co-executor,  more  especially  where  it 
3  contrary  to  the  duties  expressly  imposed  on  the  executors  by  the  will^ 
le  is  answerable :  there  may  be  no  corrupt  motive,  no  receipt  of  money 
rhich  has  been  misapplied  may  be  attributable  to  him ;  by  proving  the 
rill  he  has  undertaken  the  duty  of  seeing  that  the  trusts  imposed  upon 
he  executors  are  performed,  which,  by  standing  by  without  interference 
rhilst  the  co-executor  is  dealing  with  the  property  in  contravention  of 
hose  directions,  he  has  not  fulfilled ;  and  this  ^responsibility  will  r«QiQ«i 
ttach,  even  though  he  may  have  been  induced  to  become  an  *-  ^ 
xecutor  at  the  instance  of  some  of  the  parties  interested,  and  had  been 
aformed  that  he  would  not  thereby  undertake  any  duty,  or  be  responsible 
[>r  anything  (d). 

Probate  obtained  by  one  of  more  executors  enures  for  the  benefit  of 
11 :  on  the  death  of  the  executor  who  proved,  the  survivor  may  renounce; 
»ut  if  he  do  any  act  in  the  character  of  executor,  though  it  may  have 
^een  but  a  slight  one,  he  is  liable  to  all  the  consequences  which  attach 
>n  the  character  of  executor,  and  cannot  renounce  (e):  but  generally 
rhere  an  executor  does  not  prove,  but  only  acts,  he  is  merely  liable  for 
rhat  he  himself  receives,  not  for  the  defaults  of  a  co-executor  who  has 
proved  {/). 

A  trustee  who  commits  a  plain  breach  of  trust  is  not  protected  from 
.8  consequences  by  the  circumstance  that  he  honestly  took  and  followed 
le  advice  and  opinion  of  his  solicitor,  whatever  remedy  he  may  have 
gainst  his  solicitor;  nor  can  it  make  any  difierence  that  the  solicitor 
ras  also  the  solicitor  and  adviser  of  the  author  of  the  trust  {g).  In  a 
ase  where  a  person  had  been  advised  by  counsel  that  the  act  which  he 
ad  done — namely,  the  execution  of  a  deed  for  a  particular  purpose  and 

(a)  2  Foobl.  176;  Lord  Hardwicke,  Jylifft  (d)  Muckhw  v.  Fuller,  Jac.  R. pp.  198,201: 

.  Hurray,  2  Aik.  60 ;  Fyler  v.  Fykr,  3  Beav.  Booth  v.  Booth,  1  Bea v.  129-30 ;  and  see  WiU 

SO ;  Lord  Cottenham,  Homi  ▼.  PrmgU,  8  Cl.  Hanu  y.  Nison,  2  Beav.  475.  In  the  case  of  an 

Fin.  287;  tt  ▼.  infra  in  this  Section.     Mr.  executory  where  he  is  not  actually  aware  that 

iistioe  Story,  $  1268,  note,  has  entered  into  his  co-executor  is  misapplying  the  money,  bo 

discussioD  of  the  propriety  of  the  rule,  that  is  not  liable,  as  each  executor  has  full  power 

le  trustee  shall  not  be  remunerated  for  the  to  deal  with  the  personal  estate ;  ibid. :  Oliver 

cercLse  of  his  duties.     The  rule  appears  to  v.  Court,  8  Price,  127 ;   Wilhainu  v.  Nixon  is 

ftve   been  adopted  from  the  Roman  law  by  staled  infra,  p.  928. 

very  other  state  in  £urope;  and  by  the  com-  («)    See  Cunrnnm  v.  Cummine,  3  Jo.  &  Lat. 

ton  Jaw  of  England  as  regards  guardians  in  91~6. 

K»ge;  Lttt  $  123.  (/)  Lowry  v.  FuUon,  9  Sim.  p.  123;  as  to 

(6)  And  see  Jamee  v.  Frtarmm,  1  Yo.  &  Coll.  liability  for  the  acut  of  a  co-executor.  ▼.  infra. 

,  C.  pp.  376-7;  there  the  co-executor  bad  not  {g)  Doyle  v.  Blake,  2  Scho.  &  Lef.  243: 

roved  till  after  the  death  of  his  co-executor,  BuUoA  v.  Whtailty^  1  ColL  135;   and  see 

lOugh  he  bad  acted.  Urch  v.  Walker,  infra, 

(r)  Word  V.  Butler,  2  Moll.  633. 
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which  his  cestui  que  trust  had  required  him  to  do — would  not  be  an  a^ 
ceptance  of  the  trust,  and  he  had  accordingly  executed  the  deed  under  thit 
impression ;  he  was  held  to  have  accepted  the  trust,  and  an  inquiry  was 
directed,  having  for  its  object  to  make  him  liable  constmctiTely  far  a 
breach  of  trust  by  his  co-trustee,  in  regard  to  a  portion  of  the  property 
as  to  which  he  had  never  in  any  manner  interfered,  or  intended  to  ioter- 
fere  (a).  Where  a  person  is  appointed  prospectively  a  trustee,  and  is 
aware  of  that  fact,  if  he  omit  to  make  inquiry,  and  having  the  trust  fiuid 
in  his  possession  pays  it  away,  or  applies  it  in  violation  of  the  trust,  par- 
ticularly if  he  has  derived  an  advantage  from  such  applicatioa,  he  is 
answerable  for  it  (6). 

r*9201  ^^  trustee  cannot  by  any  act  of  his  own,  without  communici- 
*-  -'  tion  with  his  cestm  que  trusty  unless  expressly  authorized  so  to  do 
by  the  instrument  by  which  be  is  appointed,  denude  himself  of  the  cha- 
racter of  trustee  till  he  has  performed  the  trust  (c).  If  the  trustee  assigs 
the  trust  estate  to  another  as  trustee,  without  the  consent  of  the  cestmsfK 
trusty  or  of  the  court,  it  is  at  his  peril,  and  he  will  be  answerable  for  tk 
breaches  of  trust  of  the  assignee  whom  he  has  so  entrusted  (d) ;  and  he 
will  incur  the  same  liability  if  he  delegate  the  performance  of  the  duties 
of  the  trust  to  a  stranger,  or  even  to  his  co-trustee  (e).  But  trustees  aie 
not  chargeable  as  having  committed  a  breach  of  trust,  merely  by  reasoa 
of  their  having  appointed  one  of  their  number  to  be  factor;  they  are, 
however,  liable  for  his  defaults  as  agent  equally  as  thejr  would  for  those 
of  any  other  agent :  the  trustee  who  becomes  factor  or  ag^nt  does  nflt 
become  any  further  liable  in  respect  of  the  management  of  the  tmsC 
property  than  he  is  as  trustee  {/). 

No  allowance  is  made  for  human  sympathies.  We  find  a  raanied 
woman,  said  Lord  Langdale,  in  a  late  case,  throwing  herself  at  the  feet 
of  the  trustee,  begging  and  entreating  the  trustee  to  advance  a  sum  d 
money  out  of  the  trust  fund  to  save  her  husband  and  her  family  60s 
utter  and  entire  ruin,  and  making  out  a  most  plausible  case  for  that  pah 
pose;  bis  compassionate  feelings  are  worked  upon;  he  raises  and  ad- 
vances the  money ;  the  object  for  which  it  was  given  entirely  faib; 
the  husband  becomes  bankrupt ;  and  in  a  few  months  afterwalrds  the 
Tery  same  woman  who  induced  the  trustee  to  do  this,  files  a  bill  in  the 
Court  of  Chancery  to  compel  him  to  make  good  that  loss  to  the  tnei 
These  are  cases,  added  his  lordship,  which,  when  they  happen,  diock 
everybody's  feelings  at  the  time ;  but  it  is  necessary  that  relief  should 
be  given  in  such  cases;  for,  if  relief  were  not  given,  and  if  such  rigi^ 

(o)  Builock  V.  Whtaiky,  1  Coll.  135 ;  Vrth  1  Jac.  k  W.  p.  68 ;  Hamnhon  t.  Frf,  2  lic& 

▼.  WaUcer,  3  My.  &  Cr.  706,  708-10;  this  u  p.  458;    see  Lewin,  227-8.     As  io  bova 

perhaps  the  severest  case  to  be  found  in  the  tmstee  may  obtain  his  discharfre,  see  Le'vis, 

books.     See,on  this  subject,  Lewin,294;  Hill,  457,  tf  mq.     As  to  the  office  of  execMs,  I 

976-585.     Urch  v.  Walker  is  a  very  material  need  only  refer  to  Willianns  on  £xecffKic& 
case  as  to  the  distinction  between  what  seem*         {d)  Coin.  Dig.  Chane.  4  W.  p.  6  ;  mad  sec 

ing  repudiation  will  amount  to  an  acceptance  Salway  v.  Sakoay^  on  appeal,  2  R.  &  M.  f^ 

and  what  to  a  disclaimer:  see  pp.  708-9;  219-20. 

and  NkhdUon  t.  Wordtworik,  2  Swanst.  p.        (e)  Lord  &hipbrook  r.  Lard  BuuimAndi 

365,  there  cited.  '  16Ves.477;  £i/6«  v.  iSiMy<2  Moll.2r3-:2. 

(ft)    Cymmifu  v.  Cmtmmi,  3  Jo.  &  Lat.  Daw  v.  ^jturUng,  1  R  &  M.  66:  and  seeike 

86,  87.  other  ce8e»,  Lewin  on  Trusts,  227-9. 

(c)  Sir  Thos.  Plumer,  Chalnur  ▼.  Bradley,        (/)  Homt  v.  Prmgle,  8  Cl.&  Fiii.2io-f. 
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irere  not  strictly  maintained,  no  such  thing  as  a  trust  would  ever  be  pre- 
lerved  (a),  Forgetfulness,  *we  may  remember,  is  no  excuse  for  r«Qoi  i 
i  trustee  not  having  done  vrbat  it  was  bis  duty  to  have  done  (i).  ^  -I 
f  an  executor  has  paid  away  the  residue  in  ignorance  of  the  existence 
»f  any  debt,  he  is  still  liable  (c). 

It  may  be  observed  that,  generally  speaking,  a  trustee  for  a  Charity 
s  no  otherwise  or  farther  chargeable  as  regards  his  receipts  than  is  another 
rustee  (d). 

It  is  an  imperative  duty  of  an  accounting  party,  whether  an  Agent,  a 
Trustee,  a  Receiver,  or  an  Executor- — for  in  this  respect,  as  was  remarked 
)y  the  Lord  Chancellor  in  Lord  Hardwicke  v.  Vernon^  they  all  stand  in 
be  same  situation — to  keep  his  Accounts  in  a  regular  manner,  and  to  be 
dways  ready  with  his  Accounts  (e):  neglect  of  this  duty  is  a  ground  for 
^harginghim  with  interest  on  the  balances  in  his  hands  and  with  costs(/). 
3o  a  trustee  and  executor  is  bound  to  render  every  necessary  information 
hat  is  required  of  him ;  and  he  who,  undertaking  to  give  information, 
pves  but  half  information,  in  the  view  of  the  Court  of  Chancery  con- 
ceals :  if  he  have  not  all  the  information  necessary,  he  is  bound  to  seek 
or  it,  and,  if  practicable,  to  obtain  it(g).  '^The  court  does  not  visit 
[he  improper  holding  of  money,  if  there  is  nothing  more,  further  than 
)y  charging  the  executor  with  interest ;  but  if  his  account  is  falsified — 
I  anything  like  fraud  appears,  then  the  court  gives  costs  against 
bim*^  (A). 

Where  it  appears  that  the  trustee  or  executor  has  improperly  or  un- 
necessarily kept  Balances,  or  any  considerable  portion  of  the  trust 
moneys,  in  his  bands,  he  will  be  charged  with  interest  on  what  he  has 
90  retained,  generally  at  four  per  cent.,  but,  under  special  circumstances, 
it  five  pet  cent.,  and  although  it  be  not  prayed  by  the  bill  (i).  Where, 
by  the  terms  of  the  instrument  under  which  the  trustee  is  appointed,  he 
is  under  an  obligation  to  accumulate,  and  he  has  omitted  to  do  so{k); 
ind  where  he  has  been  guilty  of  fraud,  or  has  sold  out  stock  and  made 
tise  of  the  funds  in  his  own  trade  or  otherwise  for  his  own  benefit ; 
einnual,  and  under  particular  circumstances  half-yearly,  rests  have  been 
directed  against  him :  *but  a  direction  for  charging  a  trustee  to  r»Q02i 
:his  extent  will  not  be  given  unless  a  special  case  be  made  out :  I-        -I 

(a)  Lord  Langdale,  Fyler  v.  Fykr^  3  Beav.  Hardwieke  y.  Vernon,  14  Ves.  510-11,  and  see 

563.     In  NaU  v.  Punter,  6  Sim.  662,  a  hus-  WhUe  v.  Lincoln,  8  Ves.  363. 

3and  who  had  received  all  the  money  under  (/)  Sir.  J.  Plumer,  Pearu  v.  Green,  1  Jao. 

ihe  breach  of  trust,  sought  on  his  wife's  death  &  W.  140,  141  (14  Yes.  510);  Lord  Eldon, 

18  her  appointee,  to  have  a  portion  of  it  paid  Freeman  v.  Feurlee,  3  Meriv.  43. 

to  him  over  again ;  it  is  hardly  necessary  to  (g)    Lord  Eldon,   Walker  v.    SymondSj  3 

idd  that  he  failed.     There  is  one  instance,  Swanst  73. 

before  Sir  W.  Grant  (^Moeiey  v.  Lord  Hatoke,  (h)  Sir  A.  Hart,  Lord  Chancellor,  FUuuh 

sited  2  Yo.  &  J.  520,  see  1  Keen,  6 19),  where  gan  v.  Nolan,  I  Moll.  85,  where  his  lordship 

I  tenant  for  life  twi  Jurit,  who  was  a  party  said  that,  in  Raphael  v.  Bothm,  the  court  did 

to  the  breach  of  trust,  being  a  co-plaintiff,  a  not  give  costs  against  the  executor.    See  the 

iecree  was  made  against  the  defendant  and  remainder  of  the  judgment,  add.  note,  No.  1. 

the  offending  tenant  for  life,  who  was  one  of  (i)    Woodhtad  v.  MarrioU,  C.  P.  Cooper,  R. 

the  plaintiffs.  P*  62 ;  though  the  contrary  hiis  been  held,  see 

(6)  Supra,  p.  762.  Weymouth  v.  Boyer,  I  Ves.  J.  p.  426 ;  and 

(c)  Knatchbull  v.  Feamhead,  3  My.  k  Cr.  Hooper  v.  GooduMn,  1  Swanst.  493. 

p.  122.  (Jc)  Of  the  duties  of  trustees  under  a  trust 

(d)  Marm,  v.  Ballet,  1  Vern.  44.  to  Accumulate,  v.  nqtra,  pp.  190,  191 ;  and 
(f)  Morony  v.   Vincmt,  2  Moll.   p.  461;     iw/ro,  pp.  926-7. 
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where  trast  money  has  been  employed  by  a  trustee  fiir  his  ownpmposn, 
the  court  has  sometimes  declared  him  liable  for  interest  at  fire  per  cent, 
or  the  amount  of  the  profit  made,  at  the  option  of  the  eeshd  qme  tnid{i). 
The  payment  of  interest  on  balances  impn^rly  retained  by  an  exeeator 
or  trustee  will  be  enforced  against  his  personal  representatiTea  and  Ui 
assignees  under  his  bankruptcy  or  insolvency  (fr).  An  indicaition  of  in- 
tention on  the  part  of  a  trustee  to  satisfy  a  breach  of  tmsl  by  means  rf 
funds  in  his  hands  at  his  death  may  affect  that  property  with  a  trust (c). 
A  trustee  and  an  executor  is  not  only  liable  for  his  acts,  but  for  his 
Omissions,  if  such  omissions  amount  to  a  neglect  of  duty,  and  if  bf 
reason   thereof  any  loss  shall  happen  to  the   trust   estate  (d);  gid 


(a)  See  BaghiHgtom  t.  GrmUy  5  My.  &  Cr.  pend.  ix.  733;  and  see  C.  P.  Coop.  RpfL  63^ 

358;   RofhaA  v.  Boikm^  11  Ves.  92.     Lord  64,  n.;  and  add.  note,  No.  1. 

Cottenbanif  in  the  first  mentioned  case,  aAer  (b)  Seton  on  Decrees,  p.  24S. 

referring  to  Bimtrngtoti  t.  Harwood^  and  the  (r)  Mobtrtmrn  v.  Mnma,  iz.  Jar.  p.  13^ 

other  oaMt  where  annual  rettg  have  been  di-  Rolls. 

reeled,  explains  how  it  is  to  be  worked  out.  (d)  Maxtkmd  t.  Bmiemam,  vnL  JnrisL  99S. 

Ab  to  Interest  on  behuices,  see  Ex  parte  £fi/*  Admiral  Maitland  on  his  marriage  with  Ma. 

hanly  1  Yes.  J.  p.  89;  Bodci  ▼.  Bart^  11  Ves.  Simpson,  by  marriage  settlernent,  dated  io. 

61  (Hill,  37  n.    Interest  at  5  per  cent  fluff  1820,  ooYenanted  with  the  trustees,  fmak 

T.  HaUdt,  1  C!oz,  134;  Ex  parU  Biihard^  nil  Maitland  and  C.  Baieman,  that  he  woaU 

SMpra;  Fcrba  v.  Ro$$,  2  Bro.  431 ;  Mothf  ▼.  on  Martinmasday,  1 824,  pay  lOOOL^  the  crBak 

Ward,  1 1  Ves.  582 ;  Pwfy  t.  Aom,  4  Ves.  620;  of  which  were  to  be  ibr  the  Iwsbaiid  §ar  Wtt 

PtoTM  ▼.  GneHy  1  Jan.  k  W.  135 ;  CraduU  y.  with  remainder  to  the  wife  far  life,  wiih  » 

Bethmtj  1  Jaa  &  W.  p.  589;  and  see  Dodeer  mainder  to  the  children  of  the  nMirnage,aBd 

T.  fibmct,  2  M.  &  K.  315, 670 :  on  special  case  in  defeult  of  children,  for  the  persons  tbefas 

being  made,  TfoodAftid  V.  Jkfarrioa,  C.  P.  Coop,  mentioned;  the  trustees  executed  the  9esl^ 

p.  63.    Rests:  "When  the  executor  has  un*  ment    In  1821,  Patrick  Maitland  died;  C 

duly  held  the  assets  in  his  hands,  the  court  Bateman,  the  co-tmsaee,  oeTer  took,  any  ttps 

can  give  a  direction  to  take  the  account  with  to  enforce  the  covenant.    The  Admind  dis! 

lesiB,  though  there  be  no  express  direction  or  in  1836,  without  having  performed  the  eon- 

accumulation  clause  in  the  will,"  Sir  A  Hart,  nant ;  there  was  ao  issue  of  the  uiiiap- 

3  Moll.  p.  83,  contrary  to  Tibbt  v.  Carpnttr^  1  After  his  death  a  suit  was  instiiated  bf  As 

Mad.  290 :  rests  were  refused  in  CracktU  v.  widow  against  the  trustee  to  oaake  him  ps- 

Bdhmiy  ubi  mpra,  though  the  executor  had  sonally  liable  lor   the   non-perfoimance  d 

been  guilty  of  greet  misconduct,  and  was  the  covenant    On  the  hearing  belbve  had 

charged  with  costs.    Half-yearly  rests,  Rth  Cottenbam,  Nov.  1840,  a  reference  was  nadi 

pAa</  V.  BocAm,  11  Ves.  92;  r.mproj  pp.  190,  to  the  Master  to  inquire  whether  the  A4> 

191,  n.,  811;  and  see  fTngAttigtcmv.  Grant,  5  miral    was  of   ability  aAer    1824    ts   fV 

My.  k  Cr.  258;  StaqpooU  v.  StaqtooU,  4  Dow.  10,000/.  or  any  part  of  it.     It  sppeaied  Iv 

209,  and  the  other  cases  cited  Hill  on  Trustees,  the  Master's  report  that  the  Admiral  had  it 

p.  371,  note  (p).    ProBts,  Brown  v.  Litton,  10  seven  years  after  1824,  an  iucotne  of  ISOX 

Mod.21;Xofifrfalrv.  CAiirc^3Bro.  41;  Jlfastey  a-year,  but  that  he  bad  no  other  picpe? 

T.Z>avws,  2  Ves.  J.  317,  case  of  an  agent; /2od»  than  his  income,  and  that   he   had  ahssn 

T.  Hart,  11  Ves.  60;  Dotka-  v.  Somu,  2  My.  lived  up  to  or  exceeded  his  income.    TW 

k  K.  655;  Pabner  v.  MUduU,  cited  ibid.  p.  Master  found  that  the  Admiral  was  ofab^ 

672 ;   and  see  Wtddm-bum  v.   Wtddarburny  2  during  these  seven  years  to  have  pakl  430ii 

Keen,  p.  722 ;  4  My.  &  Cr.  p.  41 ;  and  Wiikt  in  part  performance  of  the  corenant :  no  at 

y.  Blanford,  1  Hare,  p.  253,  as  to  the  analo-  ceptions  were  taken  to  the  repan.     TW^Va^ 

gous  doctrine  as  between  partners.    Four  per  Chancellor  Knight  &nce  on  furthes  direeacas 

cent  is  the  usual  rate  charged  on  a  breach  of  held  that  the  trustee  was  Uable  to  pay  4S0A. 

trust  arising  fiom  mere  negligence  or  mistake,  and  that,  had  the  report  been  excepted  to,  s 

T.  imtmr  aha,  Undtnaood  v.  SttMm,  1  Men  v.  would  havebeenoonfirmed,  JfotlloW  v.£a^ 

717;  Jfedb  V.  Hart,  11  Ves.  61;  and  in  some  mam,  xiii.  Uw.  J.,  N.  S.  275;  viii.  Jar.di^. 

cases  interest  at  that  rate  only  has  been  given  and  see  Femoide  v.  Grswuegfl,  RoUa,  xL  JobA 

where  there  has  been  misconduct,  PcrJUiu  v.  622 ;  in  this  case,  the  trustees  Had  um*^ 

Bayntun,  1  Bra  375 ;  Brownt  t.  Simthoiae,  3  executed  the  deed  and  thoogfat  no  mors  d 

Bro.  107,  cited  11  Ves.  60.    The  other  cases  the  matter,  in  the  mean  time  the  Mrife,«os«i 

on  these  several  points  are  collected  by  Mr.  the  ce$tm$  qwe  tnut,  in  whose  name  the 

Hill,  pp.  540,  541;  and  Mr.  Lewin,  287-293:  about  5000^  was  originally  siandiDg, 

the  cases  are  discussed  by  Mr.  Lewin,  Ap-  her  husband,  sold  it  out  and  <?sfpo<w*4  of  c  ■ 

their  own  use. 
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'although  the  omission  be  only  that  he,  without  any  corrupt  motive, 
massively  looked  on  while  his  co-trustees  diverted  the  property  from  its 
iroper  channel  (a).  If  the  loss  is  incurred  by  reason  of  a  neglect  of 
laty,  whether  the  duty  is  expressly  imposed,  or  the  instrument  is  silent 
n  the  subject  and  the  duty  arises  from  the  general  obligation  imposed 
>y  the  law,  the  effect  will  be  the  same  (&),  excepting  that  the  court  may 
9ok  to  the  circumstances  as  regards  the  costs. 

As  a  general  rule,  trustees  and  executors  are  bound  to  press  on  all 
be  remedies  for  the  recovery  of  debts  due  to  the  trust  estate ;  and  if  any 
ecurities  shall  seem  proper  to  be  continued,  it  seems  the  only  safe 
oarse  for  trustees  or  executors  to  adopt  is  to  submit  the  point  to  the 
udgment  of  the  court,  not  to  decide  upon  it  themselves,  unless  a  dis- 
tretionary  power  to  that  extent  be  expressly,  or  by  clear  implication, 
riven  to  them  ;  else  they  will  be  answerable  for  any  loss  that  may  ensue 
Q  consequence  of  their  misplaced  confidence,  however  good  may  have 
^en  their  intention  (c).  Where  a  chose  in  action  forms  part  of  a  tes- 
ator's  estate,  it  is  not  such  a  description  of  property  as  that  it  should  be 
ompetent  to  the  executor  to  allow  it  to  remain  outstanding.  In  the 
ixercise  of  a  fair  discretion  he  is  not  to  commence  proceedings  unne- 
«ssarily,  but  he  must  exert  himself  to  get  in  the  debts,  and  if  necessary 
oust  commence  proceedings  at  law  or  in  equity,  as  the  case  may 
equire,  to  recover  them  ;  if  he  fails  to  do  so,  he  becomes  personally 
Aswerable  if  the  debt  be  lost  {d)i  a  trustee  to  whom  the  personal 
estate  of  a  testator  may  be  bequeathed,  in  the  absence  of  any  special 
lirecttons,  will  incur  the  same  liability  if  he  do  not  see  that  the  whole, 
Deluding  the  choses  in  action  of  which  it  may  be  in  part  composed,  is 
ealized. 

It  was  laid  down  by  Lord  Keeper  North,  that  the  court  will  never 
charge  a  trustee  with  imaginary  values,  but  he  shall  be  charged  r«Q24i 
«  a  bailiff  only ;  and  although  very  supine  negligence  might  '•  « ^ 
ndeed  charge  a  trustee  with  more  than  he  had  received,  yet  the  proof 
iiust  then  be  very  strong  (e):  or,  fts  Lord  Thurlow  states  the  rule,  you 
:annot  affect  trustees  who  are  in  the  nature  of  mere  stakeholders  with 
Qore  than  they  have  actually  received  or  might  have  received  without 
rilful  default  (/) :  what  is  wilful  default  cannot  be  precisely  defined ; 
lowever,  some  general  rules  have  been  established  by  decision,  which 
irtil  be  adverted  to  in  the  following  pages,  but  the  circumstances  of  each 

(a)  MuMjw  v.  Fuller,  Jbo,  198;  Booth  y.  are  not  jastified  in  giving  any  great  indulg- 
k)Oth^  1  Beav.  129;   Witteh  v.  Walker^  infra,  ence  where  the  debt   is   payable  by  instal- 

(b)  See  Ttbb$  v.  Carpenter,  1  Mad.  307,  ments;  Caffrey  v.  Darby,  6  Vea.  p.  495,  As 
nd  the  eases  in  the  preceding  note.  As  to  to  the  discretion  to  be  exercised  by  executors 
le  liability  of  a  trustee  on  a  Trust  to  Renew,  in  selling  Mexican  bonds  and  the  like,  see 
.  nq>.  p.  544,  et  teq. ;  and  Lewin,  p.  300.  Buxton  v.  Buxton,  1  My.  &  Cr.  pp.  94-96 ;  and 

(c)  Lord  Eldon,   Gathdl  v.  Harman,  11  Prenderga$t  y.  LiuhingUm,  5  Hare,  p.  176. 
'ea.  498;  Lownn  y.  Copdand,  2  Bro.  157.         (<)  Treat  ofEq.  ii.  178;  Palmer  y.  Jone$, 
*here  it  did  not  appear  whether  or  not  the  1  Vern.  144;  Hamawly,  Webeter. 

ebc  omitted  to  be  got  in  was  or  not  recover-         (/)  Pybui  v.  Smith,  1  Ves.  J.  193 ;  SeI.Ca. 

ble,  the  inquiry  had  not  extended  to  that  in  Ch.  53.     Connected  with   this  subject  is 

let ;  and  so  far  the  decree  was  open  to  Lord  the  common-law  liability  of  a  bailee,  to  which 

!amden's  objections,  see   Orr  v.  Newton,  2  Mr.  Fonblanque,   ii.  p.  180,  and  Mr.  Justice 

!ox,  274  ;  and  see  Powell  v.  Evane,  5  Yes.  8tory,  §  1268,  have  referred,  citing  the  autbor- 

39 ;  Tebbs  v.  Carpenter,  1  Mad.  298.  ities  from  the  Roman  law. 

(d)  Coney  y.  Btmd,  6  Beav.  487.    Tnistaes 
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case  must  have  a  material  influence.  In  order  to  charge  tmstees  vHA 
wilful  default,  a  special  case  must  be  made  by  the  bill,  and  sopported 
by  admission  or  evidence  (a). 

A  trustee,  who  originally  let  a  farm  at  a  proper  rent,  will  not  be 
held  liable  for  the  difference  between  that  rent  and  the  rent  which,  al 
a  subsequent  period  of  the  tenancy,  might  have  been  obtained,  merdj 
because  he  neglected  to  give  notice  to  quit  a  few  months  after  then 
appeared  to  be  a  probability  that  the  price  of  agricultural  prodace  wmU 
enable  him  with  propriety,  as  between  landlord  and  tenant,  to  obtan 
a  higher  rent ;  and  the  fact  of  the  tenant  being  a  near  relation  of  the 
trustee  will  not,  in  the  absence  of  any  circumstance  to  show  pe^osal 
favor  on  the  part  of  the  trustee,  be  sufficient  to  alter  the  decision  to  be 
made  in  such  a  case  (&). 

It  has  been  held  by  Lord  Langdale,  following,  it  would  seem,  Adb- 
ley  V.  BarUockj  before  Lord  Gifford  (c),  that  where  trustees  are  directed 
to  invest  trust  money  in  government  or  real  securities,  and  tbej  do 
neither,  they  are  answerable,  at  the  option  of  the  cesiuU  que  <ntt/,dtbff 
for  the  money  and  interest  at  four  per  cent.,  or  the  stock  which  nigii 
have  been  purchased  therewith,  and  the  dividends  ((2).  In  the  eaie 
referred  to,  the  husband  and  wife  had  power  to  sell  real  estates,  vitk 
the  consent  of  the  trustees;  the  moneys  were,  with  all  convenient  speed, 
to  be  laid  out  in  the  purchase  of  other  lands  ;  and,  until  a  cooreDieet 
purchase  could  be  effected,  it  was  made  lawful  for  the  trustees,  vitbtk 
r*9251  ^^^^^^  ^^  ^^^  husband  and  wife,  to  invest  the  *money  on  ^ven- 
^  ^  ment  or  real  securities.  A  sale  took  place  in  1811,  and  in  1816 
the  produce  was  lent  by  the  trustees  on  personal  security.  It  wasbeU 
that  the  trustees  were  liable  for  so  much  stock  as  the  money  would  ban 
produced  in  1816:  Lord  Langdale  was  of  opinion  that  the  trustees  oq^ 
not  to  have  consented  to  a  sale  without  first  providing  the  means  of  d- 
vesting  the  purchase  money  (e).  But  in  a  late  case  {Shepherd  v.  Jffik) 
1845)  Sir  J.  Wigram  followed  Sir  J.  Leach's  decision  in  MarshT.  A» 
ter,  and  charged  the  trustees  with  the  principal  money  and  interestoilj; 
thinking  that  where,  by  the  terms  of  the  trust,  the  trustees  ha?e  idi^ 
cretion  to  invest  the  trust  money  in  various  ways,  and  instead  of  doi; 
so  they  retain  it  in  their  hands,  the  trustees  cannot  properly  be  chaiged 
with  the  specific  loss  resulting  from  an  act  not  having  been  done,  vM 
particular  act  the  trustees  were  not,  in  the  execution  of  their  tn^ 
imperatively  bound  to  do  ( /)•  However,  it  is  now  the  settled  course  it 
the  Rolls,  to  act  upon  Watts  v.  Girdlestane^  and,  as  I  understand,  ao^ 
only  in  cases  where  the  fund  was  originally  invested,  but  also  where  its 
a  money  fund,  and  the  question  arises  on  a  simple  omission  to  inre8t(f|' 


(a)  See  additional  note,  No.  3.  (e)    6   Beav.  191;    see   abo 

(6)  Ferralnf  v.  Hobmm^  2  Pbill.  255.  Bobinaon^  tupra, 

(r)   1  Ru88.  141,  but  Monk   ▼.  Jhtntmr^  6         (/)  A  Hare,  504;  the  sobject  \sSea» 

Mad.  295,  where  Sir  J.  Leach  held  that  the  in  a  treatise  in  the  Jurist,  No.  443,  toI>x>- 
omitting  to  do  either  was  a  breach  of  trust         {g)  See  Omtky  v.  Anitrvihgr^  ^  ^^ 

simply,  was  not  cited  in  that  case:  9ee  Shep-  Sm. ;  10  Beav.  459;   and /2oiiiifMT.A^ 

kgrd  V.  Mouk,  4  Hare,  505.  mm,  xii.  Jur.  972;  supra,  581,  add.  oow^  ^ 

id)    WatU  y.  Girdkttone,  6  Beav.  190;  it  JZms  ▼.  Wiilianu,  1  De  G.  &  Sm.  314  vl>^ 

is  to  be  observed  that  the  estate  had  been  sold  a  real  estate  was  sold  under  a  power »» 

without  necessity;  itid.  191.  and  invest  the  proceeds  on  iea[orpeai>" 


Lending f  or  leaving  the  Trust  Fimd  on  Personal  Security.      926 

Where  trustees  are  authorized  to  invest  on  mortgage  of  real  estate^ 
ley  ought  to  take  security  on  land  of  the  value  of  one-third  more  than 
le  money  advanced^  such  being  the  usual  practice:  if  the  security 
onsist  of  houses,  the  value  being  fluctuating,  they  should  see  that  they 
an,  under  no  circumstances,  be  reduced  below  the  value  of  the  money 
dvanced  ;  and  if  the  value  depend  upon  fortuitous  circumstances — for 
istance,  if  the  property  consist  of  a  mill  or  factory,  or  houses  situate  in 

watering-place  or  the  like — the  trustees  run  the  risk  of  having  the 
lortgage  thrown  upon  themselves,  and  of  being  made  answerable  for 
be  money  advanced,  in  the  event  of  the  estate  being  administered  in  the 
!ouit  of  Chancery:  and,  if  they  should  have  sold  out  trust  stock  to  raise 
iie  money  advanced  on  such  insuflScient  security,  they  will  be  in  hazard 
f  having  to  replace  the  stock  as  from  the  time  of  the  sale  (a).  If  an 
zecutor,  without  an  express  authority  *to  invest  on  real  security,  rcongi 
[ivests  any  part  of  the  testator's  estate  on  a  mortgage  instead  of  ^  ^ 
be  funds,  he  is  in  danger  of  being  made  answerable  if  the  mortgage 
urns  out  to  be  insufficient,  however  eligible  it  may  have  appeared  to  be 
it  the  time  (6). 

Trustees  and  executors  are  not  justified  in  lending  any  part  of  the 
rust  funds  on  personal  security,  unless  expressly  authorized  so  to  do  (c), 
Ln  authority  to  lend  on  such  personal  security  as  they  shall  think  suf- 
icient  will  not  justify  the  trustees  in  lending  it  to  the  husband  who  is  in 
rade,  or  indeed  to  a  trading  concern  (d).  Sir  William  Grant  made  the 
rustees  liable  in  a  case  of  this  description  where  the  money  was  lost ; 
^yiogy  it  was  evident  the  trustees  had,  on  the  marriage,  been  induced 
0  accommodate  the  husband  with  the  money,  which  they  had  no  power 
9  do  (e).  Nor  are  trustees  or  executors  justified,  unless  under  a  clear 
iQtbority  for  that  purpose,  in  leaving  the  trust  fund  out  on  personal 
ecurity:  it  must  be  a  very  special  authority  that  will  justify  them  in  so 
saving  the  trust  fund,  if  the  security  has  become  diminished  by  the  death 
f  one  of  the  parties  liable,  or  there  be  good  reason  to  believe  that  the 
und  is  in  jeopardy  {/).  Executors  have  been  held  personally  liable  in 
espect  of  the  loss  to  the  testator's  estate  of  a  sum  outstanding  on  per- 
onal  security,  although  the  security  was  that  of  a  bond  from  the  testa- 
or's  solicitor,  and  the  money  had  been  invested  on  that  security  by  the 
estator  himself  some  years  before,  and  been  suffered  to  remain  on  that 
ecurity  down  to  the  time  of  his  death  (g).     But  it  is  not  to  be  under- 

Bcarity,  the  Vice  Chancellor  Knight  Bruce        (/)  See  Ctwimitu  v.  Cumfmnf,  3  Jo.  &  Lat 

ecided  in  conformity  with  Shepherd  v.  MouU^  84,  where  trustees  are  **  required*'  to  lend  the 

8  he  bad  in  a  former  case.     Of  the  general  fund  to  the  husliand  on  the  requisition  of  the 

udef  of   TritBteee  as  to  Investment,  see  wife;  if  the  husband  has  become  insolvent, 

<ewin,  p.  275,  el  teq.;  Hill,  367,  et  ttq.  that  will  justify  a  refusal,  Bou  y.  GodsaU,  1 

(a)   Sticktuy  V.   SeueO,  I    My.  &   Cr.   8;  T.  &  Coll.  C.  C.  617. 

'Ai/i>«oav.  Ga//y,xiii.Jur.318;  andseeHcy-        (g)  BuUodc  y,  WheatUy,  1  Coll.  130;  the 

lood  V.  Grazebrook,  Vice-chancellor  Knight  testator  had  directed  that  the  trustees  should 

truce,  1  May,  1849;  FowUr  v.  Reyndtf  Und.  get  in  his  outstanding  personal  estate  as  soon 

'  May,  1849  (not  yet  reported) :  but  where  as  conveniently  might  be  afler  his   death ; 

bere  is  a   power   to   purchase   leaseholds,  and  see  Siiiet  v.  Guy,  4  Yo.  &  Coll.  Append 

heir    being    in   a   town    is   no    objection;  pp.  571,  575,  Lord    Lyndhurst,  Lord  C.  B. 

^itoucUrc  y.  jSshbumham,  ix.  J QT,  146.  and   see   PoimU  v.  Evans,   5   Yes.  p.  844 

(6)  See  the  cases,  Lewin,  p.  279.  jSUome}f''General  v.  Higham,  2  Yo  &  Coll.  C.  C. 

(r)  See  the  cases,  ibid.  277^9.  634.     Lord  Northington's  doctrine  in  Hardm 

{d)  Code  V.  GoodfiUow,  10  Mod.  489.  v.  Panong,  1   Eden,  p.  148,  has  been  ex- 

(0  Langtton  v.  OUcmU^G.  Coop.  33.  ploded;  see  WaOctr  v.  SymondM,  3  Swanst  p. 
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stood  that  trustees  and  executors  are  boond  immediately  to  caD  inmoKr 
which  they  find  placed  out  on  good  security,  in  order  to  iavest  it  k 
government  funds  (a):  indeed,  the  Court  of  Chancery  will  not  penDiti 
real  security,  in  which  persons  not  tm  juris  are  interested,  to  be  calM 
in  without  an  inquiry  whether  it  would  be  for  the  benefit  of  the  paitis 
interested  (&). 

If  a  trustee,  being  directed  to  invest  the  residue  in  Consok  and  li 
accumulate  the  dividends,  shall  invest  the  residue  on  real  secukj, 
r*9271  ^^t^^s  ^c^i^S  ^(^  defiance  of  the  express  directions  given  to  hiiD|ke 
"-  ^  will  be  bound  to  make  good  as  much  stock  as  the  residue  wmU 
have  purchased,  together  with  the  amount  of  the  accumulatioD  iriikk 
would  have  arisen  from  a  proper  investment  of  the  dividends  fimntoK 
to  time  (c) :  where  there  is  no  direction  for  accumulation,  simple  ifltcftfl 
only  will  be  charged,  and  only  at  four  per  cent.  (d). 

If  a  trustee  be  authorized  to  sell  or  convert  the  stock,  with  the  cometf 
of  some  or  one  of  the  cestui$  que  trusty  the  terms  under  which  the  consent 
is  to  be  given,  and  the  mode  in  which  it  is  to  be  given,  must  be  strieth 
pursued,  or  the  trustees  will  be  liable  as  for  a  misapplication  (e);  audi 
stranger,  in  whose  hands  the  trust  fund  may  be,  if  he  part  with  tbefisi 
even  to  the  person  having  the  legal  right  to  receive  it,  having  had  nottt 
of  the  trust,  may  be  equally  liable.  Certain  moneys,  in  the  hands  of  B^ 
to  which  S.  was  entitled,  were,  on  the  marriage  of  S.,  assigned  to  tnistw 
in  trust  when  requested  by  S.,  by  writing  under  her  hand,  to  call  ion' 
invest  the  same  in  the  public  funds,  in  trust  to  pay  the  income  toS.fer 
life  for  her  separate  use,  without  power  of  anticipation,  remainder  to  tk 
husband,  remainder  to  the  children  of  the  marriage,  with  a  power  to 
advance  200/.  to  the  husband  on  his  bond:  B.,  who  had  notice  of  (k 
settlement,  with  the  concurrence  of  the  trustees,  paid  the  money  to  tk 
husband;  it  was  held  that  he,  as  well  as  the  trustees,  was  liable  to nak 
good  the  whole  of  the  trust  fund ;  the  life  interest  of  the  husband,  ate 
the  death  of  the  wife,  being  declared  to  be  liable  to  make  compensitioa 
pro  tarUo  to  the  parties  so  held  to  be  liable  {/). 

It  was  established,  at  a  rery  early  period,  that,  as  a  general  nk 
trustees  are  liable  only  for  their  own  acts  and  receipts,  and  notfertk 
acts,  defaults,  or  receipts  of  their  co*trustees,  unless  they  can  be  vixd 
up  as  parties  to,  or  as  having  given  sanction  or  countenance  to  the  Kt 
of  their  co-trustee  (g).  Co-executors  also,  like  co-trustees,  are  genenHj 
answerable,  each  for  their  own  acts  only,  and  not  for  the  acts  of  aoj 
r'QQftI  co-executor  (A);  particularly  where  the  executor  was  not  •aiiR 
'•  -I  either  of  the  receipt  of  the  money  or  of  its  applicatk>n  bj  b 
co-executor. 

62 ;  and  the  cues  cited,  Lewin  on  Truits,  (c)  Cocker  v.  Qiuxjfk^  1  Rnai.  &  M.  ^> 

276,  n.  (c).  BopkinM  v.  Myall,  2  Russ.  &  M.  87.  S^ 

(a)  Orr  y.  Newton^  2  Cox,  277 ;  Sadler  ▼.  quent  affirmance  is  not  sufficieiit,  Bi^«m  »• 

TWvwr,  8  Yes.  621 ;  jtngertUin  r.  Martm,  Dams,  3  Mad.  98. 

Turn.*  R,  232.  (/)  Jndrewe  y.  Btm^ieU,  9  Law  T.J& 

(6)  Howe  V,  Lord  Dartmouth,  7  Yes.  150.  Chan. 

(e)  Pride  v.  Fooke,  2  Beav.  430;  and  tee  {g)  TVwnOey  v.  Shtrhame,  belbie  \M  ^ 

Braume  v.  Sanaome,  1  M'Clel.  &  Y.  427, and  the  Coventry  and  four  Judges,  BridKemu*  ^ 

other  cases,  Hill  on  Trustees,  p.  371,  note  (/>).  35,  fully  stated,  Lewin  on  Trusts.  241-^ 

id)  Botke  V.  Hart,  11  Yes.  p.  60;  and  see  (A)   Hmekme  ▼.  Day,  AraU.  162.  B^ 

Lewin,  292.  tkarpe  t.  mfforih,  1  Cio.  Eliz.  318;  L/^^ 
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As  regards  executors :  it  has  been  taken  into  consideration,  that,  in 
Bses  of  this  kind,  the  testator  himself,  having  invested  certain  persons 
rith  the  character  of  executors,  has  trusted  them  to  the  extent  to  wlpch 
le  law  allows  them  to  act  as  executors;  and,  in  that  character,  each  has 
separate  right  of  receiving  and  of  giving  disdiarges  for  the  property  of 
le  testator  (a).  In  one  case  (6),  the  testator,  having  money  in  the 
inds,  and  other  property  to  a  considerable  amount,  directed  certain  an- 
ttities  to  be  paid,  and  bequeathed  his  residuary  estate,  to  be  accumulated 
^r  the  benefit  of  his  son  and  his  children,  making  two  persons  executors, 
oth  executors  proved  the  will ;  one  of  them  received  the  property — 
amely,  the  dividends  upon  the  stocks  and  funds,  and  the  other  personal 
Btate — and  misapplied  the  money;  the  other  (Mr.  Nixon)  did  not  actually 
sceive  anything.  ^^If,"  said  Lord  Langdale,  ^^Mr.  Nixon  knew  that 
is  co-executor  was  misapplying  the  moneys,  and  acquiesced  in  it,  he 
ecame  himself  liable,  because  he  was  a  witness  or  acquiescing  party 
}  the  misapplication  or  breach  of  trust ;  but  if  he  was  not  aware  of  the 
lisapplication,  I  know  of  no  case,"  said  his  lordship,  ^'in  which  the 
[>urt  has  gone  the  length  of  saying  that  an  executor  shall  be  held  per- 
>Dally  answerable  for  standing  by  and  permitting  his  co-executor  to  do 
lat  which,  for  anything  he  knows^  to  the  contrary,  was  a  performance 
f  the  trusts  of  the  will."  ''In  this  case,"  continued  his  lordship,  ''it 
ras  clear  Mr.  Nixon  must  have  known  there  was  stock  in  the  funds, 
le  might  have  known  that  the  dividends  arising  from  that  stock  were, 
"om  time  to  time,  received  by  his  co-executor,  Mr.  Mills:  knowing  that, 
e  might,  nevertheless,  have  full  reason  to  believe  that  they  were  duly 
pplied,  according  to  the  trusts  and  directions  of  the  will,  in  satisfaction 
f  the  annuities  or  of  the  rent  of  the  leasehold  estate  possessed  by  the 
!8tator  at  his  death,  and  which  was  payable  out  of  the  whole  estate.  It 
ras  urged  that  the  court  ought  to  impute  to  Mr.  Nixon  a  knowledge  of 
II  that  he  might  have  known ;  that,  as  he  proved  the  will,  he  must  there- 
)re  be  taken  to  have  known  its  contents,  and  what  was  to  be  done  in 
ursuance  of  the  trusts.  This  is  a  presumption,"  said  bis  lordship, 
which  I  think  the  law  itself  will  draw,  and  he  must  therefore  be  taken 
>  have  known  the  contents  of  the  will.  Then  it  is  argued  that,  on 
foving  the  will,  he  was  bound  to  make  a  statement  upon  oath  respecting 
le  value  of  the  property,  and  therefore  must  *have  become  r^gooi 
cquainted  with  the  particulars.  He  might  have  had  some|  ^ 
Qowledge  of  it,"  said  his  lordship,  "to  the  limited  extent  which  can 
e  known  on  such  occasions;  but  I  cannot  impute  to  him  a  knowledge 
f  the  exact  state  or  amount  of  the  property,  or  of  the  claims  upon  it,  or 
Ike  clear  amount  of  the  balance  in  the  hands  of  his  co-executor.  I 
ertainly  do  not  recollect  any  case  in  which  the  principle  has  been  car- 
ted to  the  extent  to  which  it  has  been  here  pressed ;  and  if,  in  this  case, 
were  to  charge  Mr.  Nixon,  generally,  with  all  the  assets  received  by 
is  co-executor,  I  must  in  every  other  case  say  that  an  executor  who 
oes  not  personally  act,  and  who,  having  no  reason  to  suspect  any  mis- 
pplication  by  his  co-executor,  permits  him  to  act  alone,  is  liable  for 

•  Gageoyne^  3  Bro.  p.  73 ;  see  Riky  v.  Kern*        (a)  Supra^  Vol.  i.  p.  586. 

n*>  1  Lloyd  &  6.  temp.  Sugd.  122,  and  the        (6)   WiOiomt  v.  Nixxm^  2  Beav.  475. 

Mes  collected  in  the  note. 
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every  misapplication  committed  by  his  co-executor.    I  do  not  tiufiki 
can  lay  down  any  such  rule^'  (a). 

As  regards  trustees:  though  money  may  have  come  intothehaodiif 
a  trustee,  so  that  his  co-trustee  is  not  liable  for  the  receipt,  be  nu; 
become  liable  for  its  misapplication:  no  one  executor  can  be suppoxl 
to  know  all  the  calls  that  may  be  made  upon  the  assets  in  tbe  liudi 
of  his  co-executors;  but  a  trustee  knows  all  the  purposes  for  wUditk 
trust  fund  is  to  be  applied ;  a  trustee  therefore  must  not  permit  tk 
money  to  remain  in  the  hands  of  his  co-trustee  for  a  longer  period  tlia 
the  circumstances  of  the  case  may  reasonably  require  that  it  should  k 
retained  (&).  If  a  trustee  leave  the  trust  fund  in  the  hands  of  bis eo- 
trustee  to  do  what  he  pleases  with  it,  he  must  then  stand  orMbjtk 
purpose  to  which  it  may  be  applied  (c).  ^fortioriy  if  an  executorori 
trustee  be  privy  to  the  embezzlement  or  misapplication  of  thetmstiial 
by  his  companion,  he  shall  be  charged  with  the  amount  ((2).  As  i 
general  rule,  if  a  trustee  join  in  a  sale  of  stock,  he  must  acooantfarili 
application  (e). 

At  law,  where  trustees  join  in  a  receipt,  all  are  considered  as  bsTi^; 
received  the  money,  and  are  estopped  from  averring  the  contrary  (/): 
but  the  Court  of  Chancery,  said  Lord  Northington,  rejects  estoppek 
and  pursues  truth,  and  will  decree  according  to  the  justice  androtf 
of  the  fact  {g) :  as  it  is  necessary  that  all  should  join  in  the  reed|i^ 
r*9301  *^^^  signature  of  each  does  not  necessarily  imply  that  tbe  ntoMf 
I-  J  was  paid  to  all  (A) ;  the  court  will  therefore  inquire  into  tbe  ikL 
The  onus,  however,  is  upon  the  trustee  who  has  signed:  to  remove  the 
primd  facie  presumption  against  him,  it  is  necessary  for  him  toib* 
that  the  money  acknowledged  to  be  received  by  all,  was,  in  Dm^ 
received  by  one,  and  that  be  only  joined  for  conformity  (t):  vi^ 
the  receipts  by  each  cannot  be  distinguished,  each  is  answerable  fa  Ae 
ivhole  {k). 

As  regards  executors,  the  case  is  different :  executors  have  etcb  n 
absolute  power  over  the  whole:  there  is  no  necessity  for  an  executorti 
join ;  the  fact  of  his  joining  in  the  receipt  has  therefore  been  coDsideic' 
as  assuming  a  power  over  tbe  fund,  and  making  him  conseqoo^ 
answerable  for  tbe  application  as  far  as  it  is  connected  with  the  pl^ 
ticular  transaction  in  which  he  joins.     Formerly,  executors  joining  i>^ 

(a)  Wimam  ▼.  AtzoM,  a  Beav.  475-6.  1  P.  Wms.  pp.241, 243.   TbatwuBtfoi^ 

(b)  Brict  V.  Stoka,  11  Yes.  327  (there  instance,  for  it  was  a  caseoTan  eieitfi.^ 
also  the  acqnieacing  co  trustee  knew  that  tbe     infra,  p.  930. 

fund  had  been  misapplied),  £ord  Skipbrwk  (A)  LordHardwioke,XrifftT.£*T9>^^ 

▼.  Lord  Htnehinlfrook,  16  Ves.  480.  584. 

(c)  Ckamberi  v.  Minehm,  7  Ves.  109,  the  (t)  Brict  v.  Sioka.U  Ves.  pp.  324-^ 
previous  authorities  are  cited  in  the  caees  re*  £ldon.  The  report  of  this  aa^  o*^ 
ferred  to  in  this  and  the  preceding  note;  and  from  the  Registrar's  books,  was  piv^' 
see  Urch  v.  WaUcer,  ubi  M^a.  l^rrtO  v.   Matthtwt  (v.  tn/ra),  beioie  U| 

(</)  Boardman  v.  Motman,  I  Bro.  68;  BaU  Cottenham,  13  Dec.  1840;   Gngary  t.  » 

T.  ScaUi,  12  Ves.  403 ;   WiOiamt  v.  Nixom,  2  gory,  2  Yo.  k  ColL  316 ;  Lewin,p.3^*^('> 

Beav.  475.  Assignees  are  trustees  within  tbe  rele;  ** 

CO   WiUiamt  v.  Nixon,  2  Beav.  477.  cases  in  Mr.  Blunt^s  note,  Ambl.  219. 

(/)  Lord  Nonhington,  Harden  v.  Pothmu,  (*)  Lord  C.  Somers,  Fdkm  ▼  *J* 

1  Eden,  147,  v.  ttqrra.  1  P.  W.  83  j  and  see  the  other  cases  api' 

{g)  Lord  Northington,  Hardtn  y.  Pirrsons,  Fonbl.  183,  note  (t). 
1  Eden,  147,  referring  to  OmrdnU  v.  Boimm^ 
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i^eipt  wese  as  rigidly  held  to  be  jointlj  responsible  in  equity  as  were 
istees  at  law  (a) ;  but  the  rule  was  relaxed,  or  pared  down,  first  by 
ird  HarcoQit,  then  by  Lord  Northington:  and  now,  according  to  Lord 
desdale  (6),  the  true  question  is  whether,  looking  to  the  circumstances, 
i  money  was  under  the  control  of  both  executors  (c).  According  to 
{  modern  doctrine,  the  difference  seems  to  be  this:  if  the  trustee  prove 
*  single  fact  that  it  was  his  co*trustee  who  received  the  money,  he 
icharges  himself  from  all  liability  in  respect  of  the  mere  receipt;  if 
is  to  be  made  liable  in  respect  of  any  misapplication,  it  must  be  on 
)  ground  of  fraud,  negligence,  or  misconduct  (d):  where  an  executor 
3  joined  in  a  receipt,  the  single  proof  of  the  fact  of  the  co-executor 
ring  received  the  money  of  itself  amounts  to  nothing;  it  is  of  no  avail 
the  executor  prove  simply  that  he  joined  for  conformity  only ;  in  such 
le,  the  old  rule  will  prevail  (e):  in  order  to  discharge  himself — and 
ether  this  will  *be  sufficient  is  not  certain — he  must  prove  to  r»QQi -i 
!  satisfaction  of  the  judge,  in  each  particular  case,  that  the  ^  -* 
cumstances  under  which  he  signed  could  neither  have  influenced  the 
)tor  or  other  person  in  paying,  nor  have  given  to  the  co-executor  any 
iction  for  his  receiving  the  money :  it  may  certainly  be  stated  that  without 
s  proof  he  will  be  accountable  for  the  whole,  and  if  it  shall  have  been 
sapplied,  he  will  be  bound  to  make  it  good,  just  as  if  he  himself  had 
sn  guilty  of  the  misapplication  {/),  The  simple  fact  of  an  executor 
ng  present  when  money  is  paid,  and  which  is  taken  by  his  co-executor, 
not  sufficient  to  charge  him  (g). 

o)  See  Chambert  ▼.  Minchin^  7  Yes.  199,  one  of  the  executors  having  reetwed  the  money 

i  Eldon;  Btlchier  v.  PartorUy  Ambl  219.  due  on  a  mortgage,  sent  round  the  assign- 

b)  Lord  Redesdale  in  Joy  v.  CampheR,  I  ment  to  bis  co-executors  to  execute;  they  did 

>.  &  Lef.  34 1 ;  DoyU  y.  Blakty  2  Scho.  &  so,  and  were  held  not  to  be  liable  (see  1 

.242;  xefemng  Vo  SoiUer  y.  Hobbt,  2  Bto.  Eden,   360);    the  joining    there   could   not 

;  and  Scurfield  v.  Hown^  3  Bro.  91,  see  amount  to  a  dirtclion  to  pay,  or  a  tanelion  to 

94-5.  receive;  it  is  to  be  observed,  however,  that 

')  Lord  Eldon,  in  Chamben  v.  MnrAtn,  7  there  was  an  express  proviso  in  the  will,  de- 

.  198,  and  Brin  v.  Stokti^  11  Yes.  325,  no-  daring  that  the  one  should  not  be  answerable 

I  the  old  rule  and  its  relaxation,  which  be  for  the  receipts  of  the  other;  on  which.  Lord 

pproved  on  solid  grounds;  **a  plain  gene-  Northington,  adopting  Lord  Hardwicke's  dis- 

rule  which  once  laid  down  is  easily  un-  tinciion,   laid   some   stress,   p.   360.      Lord 

tood  and  may  be  generally  known,  is  Northington,  in  this  case,  WettUy  v.  Clarke, 

h  more  inviting  to  executors  than  a  rule  said,  "  Though  former  authorities  may,  and 

rring   everything    to    particular   circum-  ought  to  bind  the  determination  of  subsequent 

ces."     "  The  old  rule  is  much  more  in  cases,  with  respect  to  rights,  as  in  the  right 

>r  of  executors,  enabling  them  to  refuse  to  of  courtesy  or  dower,  yet  this  can  be  no  rule 

because  it  is  unnecessary,"  7  Yes.  199.  for  the  future  determinations  of  this  court 

f)  As  to  which,  V.  infra.  concerning  the  acts  of  men ;"  but,  as  to  this, 

)  See  the  cases  cited  in  Lord  Henley*s  see  2  Fonbl.  p.  1S3.    In  StileM  v.  Guy,  4  Y.  & 

,  1  Eden,  360-1.  Coll.  p.  577,  Lord  Lyndhurst  held,  that  an  ex- 

f)  Mr.  Baron  Alderson,  after  a  review  of  eoutor,  who  was  also  a  co-trustee,  who  had 

authorities  in  Gregory  v.  Gregory,  2  Yo.  joined  in  an  assignment  of  a  mortgage,  was 

9ll.  315  (1836),  said  the  better  opinion  not  liable.     Lord  Eldon,  though,  as  above 

,  that  joining  in  the  receipt  (as  a  general  stated,  he  was  of  opinion  with  Lord  Tburlow, 

losition)  makes  the  executor  liable.   Lord  that  the  old  rule,  that,  where  executors  join  in 

inley  stated  that,  before  the  case  of  West-  the  receipt,  each  should,  under  all  circum- 

ir.  Clarke,  1  Eden,  p.  357,  there  was  not  stances,  be  charged,  ought  to  have  been  re> 

where  an  executor,  joining  in  a  receipt,  tained,  seems  to  have  admitted,  in  Walker  ▼. 

not  held  liable  (but  see  CkyrehiU  v.  Hob-  Symonde,  3  Swanst.  64,  that  the  rule  had  been 

1  P.  W.  241).     Lord  Tburlow,  in  Sadler  altered,  and  that,  by  the  modern  course  of 

bbbi,2  Bro.  117,  disapproved  of  WettUy  the  court,  the  cfrcumstancee  may  be  taken 

'Clarke;  Lord   Alvanley  approved   it  in  into  consideration,  to  some  extent,  in  each 

?y  V.  Blahtman,  4  Yes.  60S, again  in  ScW'  particular  case. 

Y.  jBbtMS,  3  Bro.  94.    In  Weatky  v.  Clarke,        (jg)  Langfrfdy.  Gateoyne^  11  Yes.  334. 
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The  rule  in  all  these  cases  appears  to  be  that,  if  an  execator  doei 
any  act,  by  which  money  gets  into  the  possession  of  another  exeesli^ 
the  former  is  equally  answerable  with  the  other;  not,  howeyer,  vkerei 
executor  is  merely  passive  by  not  obstructing  the  other  in  receifii| 
it  (a). 

If  an  executor  permits  his  co-executor  to  obtain  possession  of  mnnsj 
which  he  had  at  any  time  in  his  own  possession,  and  afterwards  the » 
executor  misapplies  the  money,  both  executors  are  personally  respo» 
ble  (6) ;  and  all  who  join  in  a  sale  are  answerable,  thoogii  one  odf 
receives  the  money  (c).  If  the  executor  has  been  instramental  in  af 
way  whatever  in  money  being  placed  in  the  hands  of  his  co-execstff)S 
r*9321  J^^'^^'^S  ^^  selling  out  stock  or  joining  in  a  receipt  *for  monej(4 
*-  -^  it  is  for  him  to  discharge  himself  from  the  liability  which  soda 
act  prima  facU  imposes  (e) ;  and  this  he  may  do  l\jr  showing  a  jostiiiaiik 
purpose  or  object  (y*),  or  that  the  money  was  applied  in  pafmeotofdete 
owing  from  the  testator's  estate,  or  otherwise  in  the  due  sdmiDistnlioi 
of  the  estate  (^),  or  in  such  other  ways  as  will  be  presently  mentioadi 
But  this  exemption  from  liability  only  applies  where  the  execotorplaes 
the  money  in  the  hands  of  his  co-executor  for  the  parpose  of  pa^ 
debts  and  specific  legacies  (A):  it  does  not  apply  to  the  caseofiRsdM 
distributable  amongst  several;  each  of  the  executors  is  boand  to  see  tU 
the  residue  is  actually  paid  to  the  persons  entitled  (i). 

If  trustees  or  executors  ag^e  that  each  shall  have  the  manageDOtif 
a  particular  part  of  the  estate,  each  will  be  liable  for  the  whole(A).  Ai 
executor  in  a  gross  case  will  be  charged  with  five  per  cent,  inteif^  a 
all  sums  which  he  has  allowed  his  co-executor  to  receive,  and  ^ 
have  been  misapplied  (/). 

(a)  Sir  W.  Grant,  Langfird  ▼.  GojeoytM,  Ciarkt,  1  Eden,  357,  es  to  joininf  io  MSp 
M  mp.  r,ntp.  929.     In  the  following cneitbr ft 

(b)  Lard  Shipbrook  y.  Lord  Hinehinbrook,  1 1  ecutors  and  trustees  have  been  ordeni  i 
Yes.  p.  252 ;  Underwood  v.  StevttUy  1  Mer.  p.  replace  stock  eoid  out  by  them;  ffP^^ 
712;  Lonf^ford  v.  Gateoym,  11  Yea.  p.  333;  ELtfu,  4  Yes.  497;  Lmg  ▼.  SimemU^^f^ 
Mom  ▼.  Ltvi,  3  Yo.  &  Coll.  367.  800,  note ;  Harrimm  ▼.  Haniam,  2  K±  ^^' 

(c)  Jplpt V.  JBrnecr,  Prec  Ch.  173.  Boolock  v.  Blakeney,  2  Bro.  655,  vjAo* 
(<0  See  1  Sell.  &  Lef.  p.  341 ;  Kenerally  the     WaiU  ▼.   Whorwood,  2  Atk.  159;  PM«^ 

tniitee  is  bound  to  replace  stock  improperly  Herbert^  I  Yea  J.  297;  id  tbii esse, the nN* 

•old  out,  or  to  account  for  the  proceeds  of  ihe  had  purchased  land  with  tbe  tnisifaBiiB* 

lale,  with  interest,  at  five  per  cent;  Raphad  an  idea  that  he  was  aiitlioriied to (ic sa* 

▼.  Boehm,  1 1  Yes.  p.  108 ;  but  where  there  is  was  ordered  to  replace  the  stock  sold  <nt^ 

no  corrupt  motive,  though  he  will  be  bound  costs.     In   Warner  v.  TorloMfte^  ^jj 

to  replace  tbe  stock,  the  eeMtuit  que  tru$t  will  Sir  C.  Pepys,  Master  of  tbe  Rolls,  behi  v> 

not  have  an  opinion;   O'Brien  ▼.  O'BrieHj  1  trustee  can  only  be  liable  toaoooum^'f 

Moll.  p.  533.  where  the  trust  is  irapeiatiTe  to  ]»J<^^ 

(t)  Mmrdl  V.  Cox,  3  Yern.  570 ;   Chambtn  trust  fund  in  stock. 
▼.AftnrAtn,7  Yes.  186;  Lan^ordy.  Gosooyne,        (h)  As  in  Bocpn  ▼.  Boam,  5  Vm.  331. 
11  Yes.  333,  335;  /oy  y.  CampbO,  I  Sch.  &        (0  Baron  Alderaon,  iiiwi  v.M^^^' 

Lef.  341 ;  Clomgh  ▼.  Bond,  3  My.  &  Cr.  497;  Coll.  368. 
and  see  the  cases,  2  Fonbl.  182.  (k)  Oitt  t.  Jttome^Gen^  Htrd.  31^ 

(/)  8ee  Bacon  v.  Aietm,  5  Yes.  334-5;  7        (I)  Biek  r.  Motley,  2  My.  &  K.  315.^ 

Yes.  192;  11  Yes.  335;  16  Yes.  481;  Joy  t  executors  were  largely  indebttd»*tf* 

Campbell,  2  Sch.  &  Lef.  pp.  34  U2;  Dame  t.  when  they  signed  the  cheques.  &VP 

Spwiing,  1  Russ.  &  M.  66 ;  Baiditn  v.  Seatt,  cent,  is  given,  when  a  traoiaeiieio,  tt^ 

3  Yes.  J.  678;  7  Yes.  193;    Turr^fl  v.  Mat-  of  fraud,  is  set  aside  on  groaods  of  Pj 

lAcwt,  xi.  Law  J.  Chan.  p.  34,  Lord  Ch.  policy,   GWeU  v.  Pepperafmt,  8  Be«^ 

Or)  Lord  Shipbrook  v.  Lord  Hinehmbrook,  Uiough  i  per  cent,  is  the  nte  in  o^ 

11  Yes.  252;  Underwood  t.  Slevene,  1  Mer.  cswes  of  breach  of  trust,  Rttfamwrf  ▼  *^ 

712;    Wtlliame  v.  Niton,  ubi  SMp.,  and  sea  1  Mer.  713. 
Mooey  r.  BlaktHum,  4  Yes.  596;  WetUeg  t. 
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Inquiries,  mih  a  riew  to  charge  executors  or  trustees  with  interest, 
re  usually  granted  on  further  directions  only;  but  they  may  be  obtained 
n  a  special  case  at  the  original  hearing  (a). 

However,  notwithstanding  the  stringency  of  the  doctrines  of  theC!oiirt 
f  Chancery  in  cases  of  actual  breaches  of  trust,  the  rule  of  law,  as 
dministered  in  the  court,  is  stated  to  be,  that,  where  trustees  bondjide 
exert  themselves  to  discharge  their  duty,  and  without  exceeding  r*Qo<yi 
be  line  of  their  duty,  merely  commit  an  error  in  judgment,  un-  *•  J 
ess  there  is  a  plain  violation  of  trust,  they  shall  not  be  visited  severely; 
be  fair  exercise  of  their  judgment  is  a  protection  to  them,  although  the 
ionsequences  may  be  attended  with  loss  (6):  and  that,  where  a  trustee 
icts  from  moral  necessity,  and  according  to  the  usage  of  mankind,  if  he 
iCts  as  prudently  for  the  trust  as  for  himself,  and  according  to  the  usage 
(  business,  he  will  not  be  liable  for  any  loss  that  may  occur.  Thus,  if 
I  trustee  appoints  rents  to  be  paid  to  a  banker  at  that  time  in  credit,  and 
eaves  the  money  with  them  as  he  would  his  own  only  till  wanted,  and 
he  banker  fails  before  it  is  drawn  out,  the  trustee  is  not  liable:  thesamt 
ule  prevails  in  the  employment  of  stewards  and  agents  (c).  If  an  exe^^ 
iutor  possessing  assets  hands  them  over  for  the  express  purpose  of  a 
special  administration  by  the  co«executor,  as  for  the  payment  of  a  par- 
icular  debt,  he  will  not  in  general  be  answerable  in  the  event  of  tht 
noney  being  misapplied  (d). 

Where  a  trustee  joins  in  signing  a  cheque,  or  does  any  other  act  to 
dace  money  in  the  hands  of  his  co-trustee,  or  a  person  employed  by  the 
mstees  in  a  due  course  of  business  for  the  purpose  of  being  applied  in 
I  due  execution  of  the  trust,  such  act  being  required  for  the  purposes  of 
^nvenience,  and  the  money  be  lost ;  if  no  case  of  negligence  in  not 
naking  inquiry  as  to  the  proposed  application  of  the  money,  or  looking 
ifter  the  application  of  the  money,  be  made  against  the  trustee  (e),  he 
will  not  be  liable  (/). 

The  result  of  all  the  best  authorities  upon  the  subject  is,  said  Loid 
^tenham  in  a  late  case,  that,  although  a  personal  representative,  acting 
ttrictly  within  the  line  of  his  duty  and  exercising  reasonable  care  and 
iiligence,  will  not  be  answerable  for  the  failure  or  depreciation  of  the 
und  in  which  any  part  of  the  estate  may  be  involved,  or  for  the  inscdv- 
incy  or  misconduct  of  any  person  who  may  have  possessed  it,  yet  if 
hat  line  of  duty  be  not  strictly  pursued,  and  any  part  of  the  property  be 
nvested  by  such  personal  representative  in  funds  or  upon  *se-  r«qqj,n 
mrities  not  authorized,  or  be  put  within  the  control  of  persons  ^        -' 

(a)  Seion  on  Decreet,  Law  r.  HufnUTy  1  to  a  deposit  made  by  a  person  employed  by  the 
Kuas.  105 ;  Uxkky  v.  Bantodc,  1  Russ.  142.  trustee ;  Bt  Earl  of  lAchJvId,  1  Atk.  87. 

(b)  Garrett  v.  Noble,  6  Sim.  516,  the  exe-  (d)  See  Davit  y.  SjpurHngf  1  Russ.  &  M.  p. 
(Qiors  had  carried  on  the  testator's  trade  to  a  66. 

oss;  and  see  Buxton  v.  Buxton,  1  My.  &  Cr.  (c)  See  Underwood  v.  Steoent,  1  Mer.  713; 

iO,  where  Mexican  bonds  were  left  unsold;  Hanbury  y.  Kirkland,  3  Sim.  265,  271 ;  JBriee 

^thbumkamy,  Thon^eon^  13  Yes.  402 ;  Munch  y.  Stoka,  11  Yes.  p.  319 ;  Hewett  y.  Fotter,  6 

9,  CodeereU,  Lord  Cottenham,  5  My.  &  Ci.  Beay.  261. 

^14.  (/)  Ex  parte  Griffin,  2.  Gl.  &  J.  p.  114; 

(c)  Lord  Hardwicke,  Ex  parte  Belcher,  Ex  Bacon  y.  Bacon,  5  Yes.  331  (see  3  Sim.  272) ; 
9vte  Parwnt,  Ambl.  219;  see  also  the  cases  TerreU  y.  Matthtwe,  11  Law  J.,  N.  S.,  Chan, 
in  Mr.  Blunts  note :  but  the  immunity  applies  31;  Broadkurat  y.  Balguff,  1  Yo.  &  Coll. 
>nly  to  the  trustee  himself,  and  does  not  extend  C.  C.  28. 
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vko  OQgLt  aot  to  be  entnuted  wrk  c,  aad  a 
SBStaiocdy  fticfa  penoaal  irpmeaudTe  vill  ae  l«il^  i^  auke  i:  fooi 
faowerer  onexpected  the  result,  hoverer  lr::>  li^c^r.j's  2ri«e  ntmiil 
eoorae  adopted,  aod  hoveTer  free  sock  cocc  ^ct  &aj  ^^ve  bees  froa  ar 
improper  OMicire  ^a).  TboA,  if  he  oait  to  aeil  proper:  j  m^uea.  c  o«^t 
be  toUL,  and  h  be  afterwards  lost,  vitftout  anj  fad:  of  'r.>v  fie  is  fabte  i% 
or  if  be  leare  mooej  doe  opoo  penooal  secoritj,  vhi^k,  ^Snoeb  be  hmi 
k  tbere,  and  it  was  good  at  the  time« afierwards  £uLs  c  ^  uad  rbe  oaei 
atiooger  if  be  be  himself  the  aathor  of  the  inpro^^r  iaT<  if<  nt:  ke  i 
BOl  liable,  opoo  a  proper  ioTcstmeDt  in  £3  per  Cesits^^  fijr  a  loss  oca- 
nooed  bj  a  flactaation  erf*  that  fond  (d);  hot  he  is  for  the  dBdoatinntf 
aoy  onautborized  food  (f ) ;  and  thoogh  liable  for  the  ioiBy  he  is  wccofOt- 
able  for  the  pro6tSy  if  any  sboald  be  made  (fy.  So,  wrbere  the  ha 
arises  fiom  the  dishonesty  or  failare  of  any  ooe  to  wbo(B  the  piiMeidsii 
of  part  of  the  property  has  been  introsted,  necessitT,  which  incJodcs  ik 
regular  course  of  business  in  administering  the  property,  will  in  equki 
exonerate  the  personal  representatire :  hot  if,  without  snch  neccssirjfk 
be  instrumental  In  giving  to  the  person  failing  possession  of  amy  pvtd 
the  property,  he  will  be  liable,  although  the  person  possessing  it  be  a 
co-executor  or  oo-administrator  {g). 

But  in  the  case  of  money  paid  to  a  Banker,  care  most  be  taken  tltf 
it  be  placed  Xo  the  account  of  the  trustee,  so  that  it  would  not  p»iiB 
the  assignees  of  the  trustee  in  the  event  of  his  bankruptcy;  if  not^k 
will  be  answerable  for  the  amount  in  the  event  of  the  failure  of  the  badg- 
ers (A):  and  if  it  has  been  mixed  with  his  own  money,  so  that  it  raajk 
supposed  that  he  derived,  or  might  have  derived,  a  benefit  from  his  is- 
creased  balance,  he  will  be  charged  with  interest  at  four  per  cent,  or  ivc 
r*Q^f>1  ^^^  cent.,  according  to  circumstances  (t):  and  though  it  ^raaybe 
^  ^  necessary  to  employ  an  attorney  for  the  getting  in  of  money,  ai 
it  is  not  necessary  that  the  money  should  be  allowed  to  remain  in  ks 
hands,  if  it  should  be  lost  by  being  so  left  longer  than  is  necessary,  tk 
trustee  will  be  answerable  for  it  (A). 

In  estimating  what  may  be  culpable  negligence  in  a  trustee  residia; 
here,  and  who  may  therefore  have  been  compelled  to  leave  the  fbad 
under  the  control  of  agents  abroad,  in  not  taking  steps  to  secure  a  tntft 
Aind  in  the  hands  of  the  agents  from  misappropriation,  the  trustee  j 
having  intimation  that  such  agents  were  under  embarrassment,  it  vil 
be  a  material  circumstance  if  the  conduct  of  such  trustee  in  his  pririte 

(a)  Lord  CotteDhftm,  Clough  v.   Bond,  3  ▼.  FtMBatan^  3  Swanst  84.  note;  &  C.  ite 

My.  i  Cr.  406.  24 ;  Hobnn  v.  Bring,  2  Cox,  I. 

(6)  See  PAiffmf  ▼.  PMff^  2  Freem.  II.  (g)  Clough  v.  Bond  (9upra),  p.  497;  Ut^ 

(e)  See  Po¥xUv.Evan$,6yeB.h39]Tebb9  ford  v.  Gtacoyne,   11   Ves.   333;    Lord  S^ 

▼.  Carpenter,  1  Mad.  290;  Lowmm  ▼.  Cope-  brook  v.  Lord  Hmckmbrook,   11    Ves.  253; 

land,  2  Bra  156,  and  Belt's  note.  16  Yes.  477 ;  Underwood  v.  ^nviu.  1  Msftv. 

(d)  Peat  T.  Crane,  2  Dick.  499,  note.  712:  and  Bee  Hanhwry  v.  KtrU^n^  3  Sisl 

(«)  Haneom  v.  Men,  2  Dick.  498;  Howe  t.  265,  and  BroadkurU  t.  Batgu^,  1  Ya  &  CoQ. 

Lord  Dartmouth,  7  Ve8.  150;   Lord  Gotten-  C.  C.  16,  28. 

bam,  Ckmgh  ▼.  Bond,  3  My.  &  Cr. ;  and  eee        (*)  Wren  y.  Kvion,  11  Ves.  377;  Jkmi 

Haneom  t.  JtOen,  2  Dick.  498;  Trafford  v.  ▼.  Banntr,  4  Mad.  419;  1  Jac  &  W.  24«; 

Boehm,  3  Atk.   444 ;  Adye   v.  FnnUeteau,  2  Mediand  v.  Gray,  ubi  inf, 
Dick.  499,  note;  S.  C.  1  Cox,  24;  Peat  r.        (t)  Mediand  v.  Gray,  2  Coll.  300-1,  5  pet 

Crane,  2  Dick.  449,  note;   Holland  ▼.  Hughu,  cent.;  Sutton  v.  Sharpe,  1  Rass.  146,  ibeen> 

16  Ves.  114;  Fyier  v.  Fyler,  3  Beav.  550.  cutor  there  was  a  trader. 

(/)  Jackmm  v.  Jadctm,  1  Aik.  513;  Adye        {k)  See  Townatnd,  Ex  parte,  1  MoUoy,140 
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nsactiona  with  such  agents  evinces  a  confidence  that  those  embarrass- 
ints  were  only  temporary  (a).  If  the  securities  on  which  trust  funds 
road  have  been  invested  in  pursuance  of  a  trust,  are  left  or  even 
Lced  under  the  control  of  agents,  and  it  is  necessary  from  the  circum- 
incesy  or  from  the  absence  of  the  trustees  in  England,  that  they 
3uld  have  such  control,  the  trustees  will  not  be  held  liable  for  the  acts 
such  agents  in  misapplying  the  funds,  though  by  extraordinary  pre- 
utions  the  trustee  might  have  provided  for  their  security;  for,  in  charg- 
r  trustees  with  loss  from  the  misconduct  of  agents,  it  is  not  suflBcient 
prove  that  it  might  have  been  prevented  by  extraordinary  care  and 
ation  (6).  But  where  the  money  is,  with  their  knowledge,  left  not  in  a 
ite  of  investment  as  required  by  the  trust,  but  as  a  cash  balance,  there 
e  trustees  will  be  liable  if  they  omit  to  call  for  an  investment  (c). 
Where  in  an  Indian  settlement,  the  settlor  living  in  Bengal,  the  deed 
rects  the  trustees  to  lay  out  the  funds  in  some  good  and  sufficient 
iblic  or  private  security,  at  the  best  and  highest  interest  that  can  be 
td  or  obtained  for  the  same,  and  provides  for  the  appointment  of  new 
istees  in  the  place  of  trustees  departing  from  India,  an  investment 
the  government  paper  of  the  East  India  Company  is  a  good  invest- 
ent  {d). 

If  executors  or  trustees,  acting  by  a  mistake,  cut  timber  under  what 
f  legal  construction  is  declared  to  be  a  void  trust,  if  there  has  been  no 
x>fit  either  sought  or  acquired  by  the  executors  or  trustees,  and  no  fraud 
&putable  to  them,  the  court  will  not,  on  the  ground  of  estoppel  (that  is, 
lat  the  trustees  are  precluded  from  saying  that  they  '*'did  ngt  do  r«Qq/;i 
le  act  as  trustees),  charge  them  as  trustees;  for  as  the  trust  is  I-  -I 
>id,  upon  what  trust  are  they  to  be  charged?  And  the  consequence  of 
larging  them  as  trustees  by  estoppel  only,  would  b^  that  the  court  must 
large  them  with  all  the  timber  cut,  without  the  power  of  allowing  them 
le  farthing  of  discharge,  and  precluding  them  from  any  legal  defence 
ley  might  have  from  length  of  time.  The  court  will  therefore  regard 
le  trustees  or  executors  so  acting  as  strangers,  and  leave  the  complain- 
kg  party  to  his  remedy  at  law,  subject  to  all  the  defences  the  trustee 
lay  be  able  to  make  at  law;  and  the  fact  that  the  legal  remedy  may 
e  rendered  difficult,  or  even  may  have  been  lost  by  lapse  of  time,  is 
ot  a  ground  for  the  interference  of  the  Court  of  Chancery  in  such  a 
ase  (c). 

Where  a  person  deliberately  accepted  a  benefit  under  his  mother's 
rill,  by  which  he  was  prohibited  from  setting  up  any  claim  on  account 
f  any  error,  irregularity,  or  impropriety  in  the  execution  of  her  father's 
rill,  it  was  held  that  he  could  not  maintain  a  suit  against  the  executor  of 
It  father's  will,  to  make  him  accountable  for  having  employed  part  of 
le  father's  estate  in  his  business  (f). 

(a)  Lord  Cottenham,  Munch  v.  Cockerell,  (/)  Egg  v.  Devey,  10  Beav.  444 ;  xi.  Jtir. 
D  appeal,  5  My.  &  Cr.  216.  1023  j  in  Tatienall  v.  Howell,  2  Meriv.  26, 

(b)  Mundi  V,  CockenlL,  5  My.&  Cr.  212-  cited  by  Lord  Langdale,  the  condition  im- 
3-14.  posed  was  that  the  legatee  would  give  up  bis 

(c)  Ibid.  216-17.  irregular  course  of  life.  In  Egg  v.  Detfey^  the 
{<L)  Mundi  V.  Corhrell,  5  My.  &  Cr.  211.  testatrix  does  not  appear  to  have  had  any  in- 
(0   Vice-Chancel  lor  Wigram,  Ferrand  ▼.    terest  in  preventing  the  transaction  being  in- 

Vdtont  4  Hare,  383-5.  quired  into. 
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A  breach  of  trust  may  be  a  specialty  debt,  but  if  not  such  as  to  be 
binding  on  the  heirs,  it  will  not  have  priority  over  simple-contract  debts 
under  the  stat.  3  &  4  Will.  IV.  c.  104  (a). 

The  court  will  endeavor  to  deliver  a  trustee  from  any  loss  or  injmy 
that  may  arise  from  a  misapplication  of  trust  money,  where  it  is  done 
with  the  sanction  of  any  one  of  the  cestuis  que  trust  who  is  sm  jmrii. 
The  rule  of  the  court  in  all  such  cases  is,  that  if  a  trustee  ens  in  the 
management  of  a  trust,  and  is  guilty  of  a  breach,  yet  if  he  goes  out  of 
the  trust  with  the  approbation  of  the  cesitd  que  trusty  it  must  be 
^[mA  first  out  of  the  estate  of  the  person  who  consented  to  it,  if  th^ 
be  laid  hold  of  (6):  and  no  man  having  a  right  to  require  the  pcf- 
formance  of  a  duty,  who  becomes  a  party  to  the  delay  in  the  peifim- 
ance  of  it,  can  complain  of  any  consequences  which  may  arise  fiom 
such  delay  (c). 

*There  is  a  marked  distinction  between  the  degree  of  know- 
ledge and  sanction  necessary  for  the  purpose  of  exooeratiog 
trustees,  on  the  ground  of  Acquiescence,  from  that  which  is  clearly  a 
breach  of  trust ;  and  that  which  is  necessary  to  preclude  the  ceUwi  qm 
trust  from  complaining  of  that  not  being  done,  the  omission  to  do  whi^ 
with  the  concurrence  of  the  cestui  que  trusty  did  not  constitute  a  breack 
of  trust  (d).  In  the  first  case,  it  is  used  to  release  a  right,  and  discfaaige 
an  obligation  already  perfected  by  the  breach  of  trust ;  in  the  latter,  only 
to  prevent  a  right  from  arising  from  the  non-performance  of  a  duty  whiek 
it  was  competent  for  the  cestui  que  trust  to  dispense  with  (e) :  concur- 
rence on  the  part  of  the  cestuis  que  trusty  or  acquiescence  on  their  pait 
knowing  the  circumstances  without  original  concurrence,  will,  in  the 
latter  case,  exonerate  the  trustees;  though,  in  the  former  case,  as  a 
positive  obligation  has  been  incurred  on  the  part  of  the  trustee  towards 
the  cestui  que  trusty  the  acquiescence  must  be  such  as  will  amount  to  aa 
actual  release,  and  such  that  it  would  amount  to  something  like  a  firaud 
to  endeavor  then  to  insist  on  the  liability  of  the  trustee  {/), 

If  a  trustee  is  robbed  of  the  money  he  received,  he  shall  be  allowed  it 
in  account,  the  robbery  being  proved,  though  the  sum  is  onlj  proved  by 
his  own  oath,  for  he  was  to  keep  it  but  as  his  own  {g). 

(a)  Curnnmu  v.  Cummnt^  3  Jo.  &  Lat  90:  had  held  (9  Simons,  343-4)  diBt  the  of^oal 

the  proviso  in  the  statute  3  &  4  Will.  lY.  c.  trustees  were  liable  for  not  having  so  inTcaCfd 

104,  only  preserves  the  priority  of  speciatty  it ;  the  Lord  Chancellor  held  that,  if  anysudk 

debts  where  the  heirs  are  bound;  and  see  duty  was  imposed,  the  conduct  crf'tbe  panie» 

Hill,  p.  536.  interested  had  relieved  the  trasicea  from  tbes 

(Jb)  Lord  Hardwicke,  Trafford  v.  Boekm,  3  liability;  5  My.  &  Cr.  210. 

Atk.  444;   Lord  Montford  v.  Lord  Cadogan,  (e)  Lord  C,  Bhmtk  v.  CotkenS,  5  My.  k 

17  Yes.  485;  19  Yes.  635;  2Meriv.3;  Booth  C.  218;  and  see  Broadhm$t  ▼.  Bo^iiy,  1  V. 

▼.  Booth,  1  Beav.  1 30.   But  see  Lmg  v.  Cobnan,  &  C.  C.  C.  p.  3 1. 

10  Beav.  370,  375,  as  to  the  course  which  (/)  Lord   Eldon,    WaJUar   v.  gyawadb,  3 

may  have  to  be  pursued.  Swanst.  64;  Bria  v.  iSfoict,  11  Ves.  3^. 

(c)  Lord  Cottenljam,  Munch  v.  Cockerdly  5  (g)  Morley  ▼.  MoHey,  2  Ch.  Ca.  2;  Km^ 

My.  &  Cr.  207,  and  see  209-10.  v.  Lord  PbpnmUh,  3  Atk.  480;  1  Dick.  127; 

(</)  By  the  decree  in  the  suit,  a  moiety  of  Jona  v.  LewfK  2  Yes.  240,  and  see  Bmdih  t. 

the  trust  fund  bad  been  ordered  to  be  trans-  HoweU,  3  Ves.  565.    So  in  the  case  of  a  factor, 

ferred  to  the  trustees  of  the  settlement  exe-  for  be  cannot  have  odier  proof,  Ca  Litt  ^^  *, 

cuted  on  the  marriage  of  one  of  the  parties  Southcote's  case,  4  Co.  84  a ;  3  FoobL  179. 
interested,  the  Yice-Chancellor  of  England 
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Every  executor  is  a  trustee  in  some  sense  (a);  but  there  is  a  material 
istinction  between  the  character  of  executor  and  that  of  trustee  as 
egards  the  application  of  the  Statute  of  Limitations  (6).  A  legacy 
annot  be  claimed  if  twenty  years  have  been  suffered  to  elapse ;  but 
rhen  the  testator  has  bequeathed  a  legacy  to  the  executor,  upon  cer- 
lin  trusts,  and  the  executor  assents  to  that  legacy  and  sets  it  apart,  he 
len  becomes  a  trustee  for  the  cestui  que  trust  upon  an  express  trust,  and 
ny  misapplication  of  it  is  a  breach  of  trust,  so  that  time  does  not  run 
gainst  the  cestui  que  trusty  nor  does  the  statute  apply  (c). 

'According  to  the  rule  which  applies  to  all  cases  of  trust,  if  r^ooo-i 
Expenses  have  been  legitimately  and  properly  incurred  in  the  *■  ■* 
xecution  of  the  trust,  or  in  the  performance  of  the  duties  thrown  on  any 
tarties  and  arising  out  of  the  situation  in  which  they  are  placed,  such 
parties  are  entitled,  without  any  express  provision  for  that  purpose,  to 
aake  payments  required  to  meet  those  expenses  out  of  the  funds  in  their 
lands  belonging  to  the  trust :  such  is  the  rule  of  this  court,  and  such  also 
8  the  rule  at  common  law  ((/). 

Trustees  empowered  under  an  act  of  Parliament  to  apply  the  funds 
mder  their  control  (in  this  case  raised  by  rate),  in  doing  and  construct^ 
ng  and  executing  such  works,  acts,  matters,  and  things  as  they  should 
rom  time  to  time  deem  necessary,  proper,  and  expedient  for  putting  the 
)anks  of  a  river  (of  which  they  were  the  conservators)  into  and  maintain- 
ng  the  same  in  a  permanent  state  of  stability,  were  held  to  be  justified 
n  applying  part  of  the  funds  in  watching,  and,  if  necessary,  opposing,  a 
nW  in  Parliament,  for  a  project  which  was  likely  to  be  injurious  to  the 
banks  of  the  river  (e). 

It  is  not  an  improper  application  of  the  funds  by  trustees  to  employ 
hem  in  defending  proceedings  against  individual  members  of  the  cor- 
)oration,  which,  if  successful,  might  have  the  effect  of  destroying  the 
corporation,  and  thus  affecting  even  the  existence  of  the  corporation,  an 
!vent  in  which  every  inhabitant  must  have  an  interest  where  the  surplus 
'unds  in  the  hands  of  the  corporation  are  to  be  applied  for  the  benefit  of 
:he  inhabitants  (/). 

A  trustee  will  be  allowed  for  sums  properly  expended  in  the  mainte- 
lance  of  his  cestui  que  trust  (g).  It  was  said  by  Lord  Cowper  that,  if  a 
rustee  lends  money  to  his  cestui  que  trusty  he  shall  hold  the  trust  estate 
IS  a  security,  because  it  must  be  presumed  he  lent  the  money  upon  the 
credit  of  the  estate  (A). 


? 


[a)  v.  nipra«  Vol.  i.  p.  578,  d  teq.  The  ComnriMsiomn  of  Sewers,  1  B.  &  Ad.  232 ; 

,6)  3  &  4  Win.  IV.  c.  27 ;  see  sect  40.  2  Fonbl.  177.    But,  in  Uiis  respect,  assignees 

(c)  Pkdippo  ▼.  Muryninge,  tup.  48 ;  and  see  in  bankruptcy  do  not  stand  exactly  in  the 
^avenscro/t  y.  Frisby,  1  Coti.  21,  and  pp.  22-3,  same  situation  as  trustees.  Ex  parte  Eltee,  1 
which  present  an  important  view  of  the  con-  Mont.  p.  3.  On  this  subject,  see  Lewin,  445, 
itruciion  of  the  words  "  a  present  right  to  re-  446. 

«ive,"in  the  40th  section;  and  see  Faulkner        (e)  Bright  r.  North,  2  Pbill.  216 ;  16  Law 

r.  Daniel,  3  Hare,  p.  212.     Before  the  statute,  J.  255,  Ch. 

irae  might  lead  to  a  presumption  of  payment,        (/)  Attorney-General  v.  Mayor  of  Norwich, 

uid  the  like  presumption  might  arise  in  the  on  Appeal,  2  My.  &  Cr.  p.  428,  and  see  Alt," 

JMe  of  specialty  debts,  but  it  was  liable  to  be  Gen.  v.  Pearson,  2  Coll.  581. 

rebutted  by  circumstances.  {g)  Nelson  v.  Dwuxmbey  9  Beav.  211. 

(d)  Lord  Cottenham,  Att.-Gen.  v.  Mayor  of  (A)  Draper  v.  Burlare,  30  Apr.  1808 ;  Mel- 
NbnmcA,  2  My.  &  Cr.  424-5 ;  The  King  v.  The  moth,  MS.  p.  64,  amongst  the  Hargrave  MSS. 
tnhahitanU  of  Essex,  4  T.  R.  59 1  j  The  King  v.  No.  72,  Mad.  Pr.  and  P.  ii.  160. 
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In  suits  between  the  trustees  and  cestuis  que  trusty  the   tnistee  k 
prima  Jade  entitled  to  have  his  costs  as  between  solicitor  and  clieit, 
P^QOQ-i  *more  especially  where  such  costs  are  or  may  be  directed  to  be 
^        -I  paid  out  of  any  fund  under  the  control  of  the  court  (a) ;  and 
although  an  executor  in  the  result  is  made  answerable  for  a  loss  iDCuned 
by  his  neglect,  or  is  charged  with  interest  for  retaining  money  in  Ui 
bands,  still,  if  he  has  only  been  guilty  of  negligence,  or  undue  retentiai 
of  money,  he  is  entitled  to  the  benefit  of  the  rule,  and  will  hare  Ui 
general  costs,  provided  he  duly  account  (b),    A  trustee,  it  is  said,  will 
be  allowed  his  costs,  charges,  and  expenses,  without  any  express  direo- 
tion,  under  the  head  of  just  allowances  (c) ;  but  itis  now  the  usnal  practice 
to  make  a  distinct  reference  asto  charges  and  expenses  properly  incurred 
beyond  the  costs  of  the  suit ;  and  in  one  branch  of  the  court  at  least  (the 
Rolls),  as  I  understand  the  practice  there,  only  when  the  fact  appears  oa 
the  bill  or  the  answer,  or  on  a  petition  presented  for  that  purpose,  or  by 
the  consent  of  the  parties,  they  being  competent  to  consent.   An  executor 
is  entitled  to  the  immediate  payment  of  his  costs,  though  he  may  be  in- 
debted to  the  estate  upon  a  security  payable  at  a  future  day  (d), 

A  trustee  seeking  the  indemnity  and  directions  of  the  court,  as  to 
the  execution  of  the  trust,  is  always  allowed  his  costs  as  between  so- 
licitor and  client,  unless  the  act  which  has  been  required  to  be  done 
by  him  would  lead  to  no  responsibility,  and  the  motives  of  the  trustee 
nqiQ-i  *are  obviously  vexatious  (e).  But  an  executor  or  trustee  may, 
'-  -'in  respect  of  his  misconduct  in  the  execution  of  his  trust,  be  de- 
prived of  his  costs,  or  even  made  to  pay  the  costs  {/)  :  a  distinction  has 

(a)  Prid£  v.  JPooib,  2  Beav.  437 ;  the  costs  604.  The  executor,  u  he  volonteers  lopfove 

there  would  be  paid  out  of  the  fund  coming  the  will,  must  be  content  to  take  his  costs  out 

from  the  trustee  on  the  result  of  the  account:  of  the  personal  estate  on\j,  AojA  t.  iXlMi»  1 

Wkitmanh  v.  Roberttonj  1  Yo.  k  Coll.  C.  C.  p.  Moll.  p.  237;  the  case  of  an  beir  is  difleieat, 

717,  out  of  a  fund;  Gough  v.Jlndreutt,  viii.  Jur.  for  the  estate  is  thrown  upon  hun,  JYiiyArn 

305,  1  Coll.  71,  costs  given  out  of  a  term ;  v.  JIforw,  2   Atk.  408 ;    and   see  €^td^  t. 

and  see  York  v.  Broum,  I  Coll.  260.    In  Mo-  Vvedalt,  3  Atk.  p.  119. 
hum  y.  ifoAun,  1  Swanst.  203,  the  Master  of        (b)  NaeUm  y.  Bemut,  1  Bra  362;  OMr. 

the  Rolls,  in  answer  to  a  claim  for  costs,  as  HaUeL,  1  Cox,  p.  141:   Refhad  ▼.  Bodha,  13 

between  solicitor  and  client,  said,  *' When  the  Yes.  590;   Tebb$  v.  Carpenter,  1   Mad.  aOS; 

court  finds  a  will  and  a  fund,  it  avails  itself  there  a  suit  i^s  necessary  to  detemuoe  ibe 

of  the  fund  to  relieve  the  difficulties  created  righu  of  the  parties.    F'reanam  r.  Favkn,  3 

hj  the  will;  but  here  is  no  will,  nothing  that  Meriv.  p.  43;  Pidy  ▼.  jSTocc,  4  Yes.  p.  6^; 

can  affect  the  real  estate:  were  there  a  fund  Traven  v.  Townaendj  1  Molk>3r,  499;  Tcyk^ 

in  the  hands  of  the  trustees,  they  would  be  v.  7a6rum,  6  Sim.  282 ;  Foaur  v.  ^^^Mdnma^  3 

entitled  to  the  costs  as  proposed,  but  they  are  Jones  &  L.  199 :  and  see  Hill  on  Tmsiees.  p. 

trustees  of  a  nullity:"  they  hml  their  costs  as  572,  tt  ttq.    Where  a  principle  of  taxaiioa  is 

between  party  and  party.    But  in  Pook  t.  once  adopted,  unless  in  a  paiticalar  instaaos 

Posf,  1  Beav.  600,  there  was  no  fund  to  be  by  consent,  it  will  in  general   be  contiiMied 

administered  in  the  suit,  nor  could  be;  yet  throughout  the  proceedings;  see  Hill  ooTrosH 

Lord  Langdale  gave  the  trustee,  a  defendant,  ees,  p.  590,  and  the  references,  note  {z), 
the  costs  as  between   solicitor  and  client,        (c)  Feanu  v.  Young,  10  Yes.  p.  IM.   As 

saying,  "I  think  no  trustee  would  be  safe  to  charges  and  expenses,  see  Lewin,  p.44S. 
unless  such  costs  were  allowed;"  and  such         (<f)  SteDent  v.  Pilkn,  xii.  Jar.  282^  Tice- 

costs  were  ordered  to  be  paid  by  the  plaint^;  Chancellor  Wigram.    Of  the  Lien  of  the  tni»' 

iifid.  p.  605 :  so  in  Hclford  v.  P.hipp»t  4  Beav.  tee  on  the  trust  fund  for  his  expenses,  r.  Ji^ 

475 ;   and  see  Edmborough  v.  Jrchbithop  of  pp.  803-4. 

Canterbury,  2   Russ.   112;  Perrot  v.  Treby,        (e)  Cwrtm  t.  CanJOer,  6  Mad.  123s  a  tins- 

Prec  Ch.  254;  Feamt  v.  Young,  10  Yes.  p.  tee  must  be  satisfied  with  reasonable  endeaoe^ 

184 ;  TerrtU  v.  Matthews,  xL  Law  J.,  N.  S.,  Lyu  v.  Kingdon,  1  CoU.  18S-9. 
Chan.   p.  36;   Woodhead  v.  Marriott,  C.  P.        (/)  See  the  cases  where  costs  have  beee 

Coop.  72 ;  and  Heighington  v.  Grant,  1  Phill.  refused,  Baniers  Pr.  by  Headlam,  p.  12&$; 


When  Trustee  or  Executor  made  to  pay  Costs.  940 

en  taken  ia  this  respect,  as  in  eyery  moral  point  of  view  there  ought 
have  been,  between  negligence  and  corruption  (a).  If  the  refusal  of 
e  trustee  to  make  good  the  loss  occasioned  by  his  improper  acts  has 
>ne  occasioned  the  suit,  he  will  be  ordered  to  pay  the  whole  of  the 
Bts  (6).  It  is  not  of  course  that  the  personal  representative  of  a  de- 
iilting  person  who  is  dead,  without  leaving  assets,  should,  without  de- 
alt on  his  part,  be  liable  to  costs,  as  there  might  be  many  reasons  why 
ere  most  be  a  personal  representative  to  the  defaulter,  and,  being  so, 
i  is  a  necessary  party  to  the  bill  (c.)  Where  trustees  ^appear  r^n^i-i 
parately  they  will,  unless  under  very  special  circumstances,  ^  ^ 
ily  be  allowed  one  set  of  costs  {d). 

The  trustee  is  the  most  proper  party  to  file  the  bill  where  there  is  any 
lestion  to  be  disposed  of,  as  the  court  can  hardly  dismiss  the  bill,  and 
lerefore  all  the  costs  may  be  ordered  to  be  paid ;  but  where  .the  question 
one  of  nicety,  costs  may  be  given  out  of  the  fund,  if  in  court,  though 
te  bill  be  dismissed  by  reason  of  the  court  having  to  decide  against  the 
[aim  of  the  plaintiff  (e). 

here  the  trustee  or  executor  has  been  or-  count;  Muckbw  v.  FvUer^Jac.202j  negVigence, 

Jred  to  pay  costs;  ibid.  1291  j  Hill,  p.  578,  in  not  getting  in  a  debtduefrom  co-executor; 

$tq. ;  and  see  the  next  note.  WaUs  v.  Tt^ner^  1  Russ.  &  M.  684,  trustee 

(a)  Sir  Thos.  Plumer,  Tebbt  v.  Carpenter^  1  after  having  approved  a  deed  for  conveying 

[ad.  306 ;   and  see  Sammet  v.  Rkkman^  2  the  legal  estate,  refusing  capriciously  to  exe- 

es.  Jun.  38.  cute   it;    Wheeler  v.  Little,  Rolls,  July  4th, 

The  following  are  instances  of  executors  1834,  defendant  ordered  to  replace  fund  he 

id  trustees  being  ordered  to  pay  costs  of  tbe  had  permitted  his  oo-tmstee  to  receive  with 

lit,  or  so  much  as  was  occasioned  by  their  costs. 

liaoonduct;  Hall  v.  Hallet,  1    Cox,  p.   141,  The  following  are  instances  where  costs 

lere  the  executors  had  {int.  al.)  purchased  have  been  refused  to  executors  and  trustees : 

Dbts  due  to  the  estate  for  their  own  benefit;  Knight  v.  Martin,  1  Russ.  &  M.  70,  on  refusal 

l^iDton  V.  Bennetf  1   Bro.  p.  362;  Powlel  v.  to   pay  a    legacy  in  a  case  clear  of  doubt; 

krbert,  1  Ves.  J.  297 ;  Seen  v.  Hind,  1  Yes.  Davie$  v.  Austen,  1  Yes.  J.  249 ;  Newton  v.  Ben- 

.  294,  there  Lord  Tfaurlow  laid  it  down  that  net,  1  Bro.  362. 

^faere  the  executor  is  charged  with  interest  Of  so  much  of  the  suit  as  related  to  in- 
sets will  follow  (but  this  rule  has  ix>t  been  quiries  arising  from  breach  of  trust,  Raphael 
Ihered  to,  see  Jithburnham  v.  Thomp$on,  13  v.  Boehm,  13  Yes.  590;  Tebbt  v.  Carpenter,  1 
es.  404;  Tebbs  v.  Carpenter,  I  Mad.  308);  Mad.  p.  308;  Pomck  v.  Reddit^ton,  5  Yes. 
todee  V.  Hart,  11  Yes.  62  (2  My.  &  E.  670),  59^;  Turquand  v.  Knight,  14  Sim.  643,  on 
ir  W.  Grant;  there  the  executor  had  witli-  account  of  false  recital  in  a  deed.  Of  suit 
eld  the  money  and  gone  to  the  East  Indies,  generally,  O'CoRaghan  v.  Cooper,  5  Yes.  117, 
at  quare,  whether  it  was  intended  to  charge  for  neglect  A  trustee,  having  claimed  a 
im  with  the  whole  costs  of  the  suit ;  Motley  balance  in  his  favor,  and  the  Master  having 
•  Ward,  11  Yes.  p.  583,  Lord  Eldon,  case  of  found  a  smaller  sum  to  be  due  to  him,  he 
ifants'  funds  out  on  good  securities  unneces-  was  ordered  on  further  directions,  to  pay  the 
euily  called  in  and  not  reinvested  (but  quare  costs  up  to  the  hearing,  but  no  costs  on  either 
ere  also  whether  more  was  meant  than  the  side  were  given  after  the  hearing,  Attorney* 
osts  occasioned  by  tbe  improper  conduct)  ;  General  v.  Gibbt,  xi.  Jur.  p.  745.  And  on  the 
Jeffrey  v.  Darby,  6  Yes.  p.  488,  negligence ;  subject  of  costs,  v.  nqnra,  p.  47,  where,  at 
"^earu  v.  Green,  1  Jac.  &  W.  135,  agents  of  note  (g),  substitute  Cwitity.  Candler,  6  Mad. 
•livateer,  money  retained  for  twelve  years,  p.  123,  for  Goodtony.EUiton.  A  trustee  must 
irevious  refusal  to  account;  CrackeU  v.  Bethune,  be  satisfied  with  reasonable  evidence,  Lyu  v. 

Jac.  &  W.  589,  false  statement  in  answer,  Kingdon,  1  Coll.  1 88-9. 

imds  sold  out  without  necessity,  Statute  of  (6)  Y.  int.  al.  Hall  v.  Frandc,  xiii.  Jur.  222. 

!jimitations  set  up ;  Piety  v.  Sttice,  4  Yes.  620  (c)   Lord  Manners,  Morony  v.  Vincent,  2 

2  My.  &  E.  670),  Lord  Al vanley,  funds  sold  Moll.  461. 

nit  unnecessarily,  the  suit  entirely  occasioned  {d)   WUet  v.  Cooper,  9  Beav.  298 ;  and  the 

ff  misconduct  of  executor;  Jithbwnham  v.  cases  in  the  reporter's  note,i6.  p.  299;    Webb 

Vhtrntpton,  13  Yes.  p.   404,  Sir   W.  Grant,  v.  Prf66, 10  Law  T.,  Ch.  154. 

Milance  kept  in  hand  for  twenty  years ;  Anon.  (e)    Windham  v.  Graham,  1  Russ.  p.  347. 

i  Mad.  273,  costs   up   to   decree,  the  suit  The  same  thing  was  done  in  Grem  v. /adbtm, 

laving  been  occasioned  by  refusal   to  ac-  er  relatione  the  late  Master  Duckworth. 
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In  cases  of  breaches  of  trust,  where  the  liability  arises  irom  tk 
wrongful  act  of  the  parties,  each  is  liable  for  all  the  consequences,  vi 
there  is  no  contribution  between  them,  and  each  case  is  distinct,  d^ 
pending  upon  the  evidence  against  each  party.  It  is  therefore  not  B^ 
cessary  to  make  all  the  trustees  who  may  more  or  less  haye  joined  a 
the  act  complained  of  parties  to  the  ^uit ;  nor  would  any  one  of  tka 
derive  any  advantage  from  their  being  all  made  defendants,  because,  u 
the  decree  would  be  general  against  all  found  to  be  guilty  of  the  cha^ 
it  might  be  executed  against  any  of  them  (a).  If  a  case  of  wilful  de6^ 
is  made  against  an  executor  or  trustee  by  the  bill,  and  no  case  b 
admitted  or  proved  to  justify  such  a  decree,  according  to  the  preses 
practice,  at  least  according  to  my  experience,  the  defendant  ought  Id 
apply  to  have  the  bill  dismissed  so  far  as  relates  to  wilful  defauh,  ebe, 
if  on  taking  the  accounts  a  case  of  wilfal  default  should  appear,  tk 
defendant  will  be  liable  to  be  charged  with  wilful  default  on  fiudier 
directions   &). 

Where  several  defendants  are  involved  in  a  breach  of  trust,  and  i 
decree  is  made  against  all  in  respect  of  it,  the  court  decrees  the  oosb 
of  the  suit  against  them  all,  on  the  principle  of  giving  to  the  plaintiff  Ik 
greater  security  for  the  payment,  and  without  regard  to  the  reladrt 
r*9421  ^^S^^^^  ^^  culpability  in  the  defendants  (c)  ;  one  trustee  or  tk 
'-  -'  ^representatives  of  a  trustee  may  it  seems  file  a  bill  agaiosta 
co-trustee,  to  make  him  contribute  his  share  towards  making  good  a 
joint  breach  of  trust  without  making  the  ceshtis  que  trust  parties  (^ 

Generally,  where  an  Account  has  been  Settled,  the  rule  is  only  to  give 
liberty  to  surcharge  and  falsify  the  account,  when  errors  of  fact  'or  d 
law  are  shown  in  the  account ;  but  where  an  account  has  been  settM 
between  a  trustee  and  his  cestui  que  trusty  under  circumstances  (rf*  £raad 
or  misrepresentation,  or  undue  influence  used  on  the  part  of  the  trustee, 
there  is  scarcely  any  length  of  time  that  will  prevent  the  court  froo 
opening  the  account  altogether  (e) :  but  directions  will  be  given  that  tk 
Master  be  at  liberty  to  state  special  circumstances  as  to  any  difBcabj 
that  may  arise  from  lapse  of  time,  and  the  consequent  loss  of  evidence 

(a)  Lord  Conenbain,  JSttotnty^Gtno'al  v.  that  he  had  acted  under  a  ooncnry  knpRt' 
Wihony  iCr.  &P.  28;  Charitabk  Ccrporatiim  sion,  aod  the  practice  has  aiixe  been. ail 
▼.  AittoN,  3  Atk.  406;  and  Atiome^Gtneral  believci  aooording  to  what  is  stated  in  the  geil 
V.  Brown^  1  Swanst.  265,  there  cited :  see  the  And  tee  the  additioDal  note,  Xol  3. 
General  Order,  No.  38,  Aug.,  1841.  How-  (c)  See  Lawmux  t.  JSoiefe,  2  PhilL  14a 
ever,  there  is  this  adYantage  in  all  the  trust*  (d)  Robintim  v.  Evans^  viL  Jur.  p.  731 
ees  being  parties,  that  no  one  of  thern  can  yice-Chancellor  Wigram ;  no  objectioe  w 
afterwards  dispute  that  there  has  been  a  taken  in  this  case,  or  in  Jfay  v.  Sel6y,  1  T«. 
breach  of  tnist;  and  if  nothing  can  be  re-  &  Coll.  C.  C.  235,  to  the  bill,  except  Ibr  vos 
covered  from  the  one  the  other  is  there  to  of  parties;  bai  aee  jSUtomey-GeHa-al v.  Wibtrnf 
answer.  1  Cr.  &  Phill.  p.  28,  and  ticpra.  Vol.  L  p.d$4. 

(b)  In  Garland  v.  LUtltwood^  1  Beav.  527,  Does  that  dictum  mean  only  that  there  osa 
Lord  Langdale  held  that  where  tl)e  bill  nmkes  be  no  oontribution  in  the  sait  of  the  cairn  f» 
a  case  for  wilful  default,  and  the  common  ao*  tnut? 

counts  only  are  directed, it  is  not  competent         (e)  jSU/rey  Y.jSU/rejf^  10  Beav.  353:  dx 

to  the  plaintifi'to  charge  the  defendant  with  Hctrdwickt  v.  Vernon^  14  Ves.  504,  510^  SlI 

wilful  default  at  a  subsequent  stage  of  the  see,  on   this  subject,  Portiock  v.    Gardar^  1 

oause.     Xx>rd  Cottenham,  in   TtrreU  v.  Mat-  Hare,  p.  594 ;    Carmkhad  x.    Conmctou  • 

thttM,  xi.  Law  J.,  N.  S.  35,  nipro,  expressed  Phill.  101 ;  additional  note,  Na  3;  aztd  Vck 

his  disapproval  of  that  doctrine,  and  stated  iiL  title  **  JlccoinU.'* 
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id  documents  (a).  An  error  discovered  and  corrected  before  suit  is  not 
ground  for  a  bill  to  surcharge  and  falsify  (i).  Where  accounts  are 
Lid  to  be  falsified,  it  means  that  they  contain  charges  in  the  nature  of 
aad  (c). 

A.  release  io  one  trustee,  in  respect  of  a  breach  of  trust,  will  be  a 
lease  to  both,  independently  of  technical  grounds,  Mrhere  the  effect  of 
le  release  is  an  adoption  of  the  act  and  an  acceptance  of  the  securities 
1  iwhich  the  trust  fund  had  been  invested  (d).  Where  a  release  is 
Lven  under  the  superintendence  of  a  solicitor  of  the  cestui  que  trust,  it 
ill  be  binding,  though  the  trustee  may  have  charged  in  his  accounts 
»r  professional  services,  ivhich,  as  will  be  presently  mentioned,  he  is 
ot  permitted  to  do  (e), 

Xhe  plaintiff  having  read  from  the  answer  of  the  defendant  a  statement 
f  the  trusts  on  which,  as  she  alleged,  a  trust  fund  had  been  transferred 
»  her  (according  to  which  the  residue  after  certain  payments  was  to 
eloDg  to  herselQ,  was  not  permitted  to  withdraw  that  part  of  the  answer 
rhich  had  been  read;  but  an  issue  was  directed,  *the  plaintiff  to  rftq^Qi 
ave  liberty  to  examine  the  defendant  as  to  the  directions  given  ^  •' 
>  her  in  regard  to  the  trust  fund  {/ ). 

^^ere  it  is  essential  for  the  due  execution  of  the  trust,  the  court  will 
emove  trustees,  and  appoint  others  in  their  place;  and  the  court  will 
emove  one  of  the  trustees,  even  though  he  may  not  have  been  guilty  of 
ny  act  of  misconduct  and  may  be  desirous  of  remaining,  if  it  be  inex- 
pedient that  he  should  continue  to  be  a  trustee  (g). 

The  court  may  appoint  new  trustees  on  the  petition  under  11  Geo.  IV. 
L  1  Will.  IV.  c.  60,  §  22,  although  the  instrument  creating  the  trust 
ontains  a  power  to  appoint  new  trustees  (A).  Tenant  for  life  of  estates 
iecreed  to  be  sold  for  payment  of  debts  in  a  creditor's  suit,  is  a  trustee 
3r  the  purchaser  within  the  meaning  of  11  Geo.  IV.  &  1  Will.  IV.  c. 

;o,  §  18  (i). 

The  general  rule  is,  that  trustees  (unless  they  are  nominally  such,  as 
rustees  to  preserve  contingent  remainders),  agents,  commissioners  of 
bankrupts,  assignees  of  bankrupts,  solicitors  to  the  commission, 
Luctioneers,  creditors  who  have   consulted  as   to  the   mode  of  sale, 

(a)  Mlfrey  v.  Mlfrey^  tupra  /  and  see  Mor-  of  the  court  in  regard  to  the  appointment  of 

an  V.  Lewei,  4  Dow.  48;   Twmer  v.  Carmy^  new  trustees  is  fully  entered  into:  and  see  a 

)  Beav.  515;  MOUr  v.  Cratg,  6   Beav.  444;  Treatise  in  the  Jurist  (No.  616,  p.  449),  on 

Zowley  V.  Adatm^  7  Beav.  4 15 ;  In  re  Walts,  the  subject  of  where  the  court  will  insert  a 

'  Beav.  491  (Reporter's  note)  ;  and  see  ifidt-  power  for  appointing  new  trustees.     It  is  to 

tm  V.  •Aylteard^  3  Moll.  1.  be  observed  that  a  reference  to  a  Master  to 

(6)  Davis  V.  Sptirling,  1  R.  &  M.  67.  approve  of  new  trustees  in  the  place  of  de- 

^r)  HeigkingUm  v.  Gratd^  1  Phill.  pp.  601,  ceased  or  retiring  trustees,  in  the  absence  of 

»03  :  the  merely  surcharging  does  not  deprive  any  special  direction  in  the  decree,  will  super- 

he  trustee  of  his  costs;  ibid.  604.  sede  any  right  of  nomination  given  to  the 

(</)    Blackwood  v.  Burrouxf,  2  G)nn.  &  L.  continuing  trustee;  Middleton   v.  Beay^  xiii. 

3.  478.  Jur.  p.  116,  Vice-Chancellor  Wigram.     As  to 

(e)  Slants  v.  Parker,  9  Beav.  p.  385;  and  the  passing  of  the  trust  estate  by  the  will  of 

tee  Todd  v.  WUton,  ibid.  486.  a  trustee,  v.  supra,  p.  364 ;  and  see  add.  note, 

(/)  Frttman  v.  Tatham,  5  Hare,  329 ;  and  No.  3. 
lee  the  additional  note.  {h)  Be  FoxhaU,  2  Phill.  281;  on  this  8iib> 

(g*)  See  the  cases  collected,  Hill  on  Trust-  ject  see  Hill  on  Trustees,  %Ai  sup, 
ics,  chap.  ii.  p.  166 ;  in  that  chapter,  the  rales        (i)  lU  MUjkld,  2  Phill.  254. 
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counsel,  or  anj  persons  nrho,  by  having  been  employed  or  eoncenied  m 
the  affairs  of  another,  may  have  acquired  a  knowledge'of  his  property, 
are  incapable  of  Purchasing  such  property  except  under  certain  regula- 
tions ;  for  if  persons  having  a  confidential  character  were  permitted  to 
purchase  they  might  avail  themselves  of  knowledge  acquired  in  tkil 
capacity,  and  might  be  induced  to  conceal  their  information,  and  nottD 
make  use  of  it  for  the  benefit  of  the  parties  relying  on  their  integxity: 
the  two  characters  of  trustee  and  purchaser  are  inconsistent  (a). 

It  is  not  necessary,  in  order  to  set  aside  a  sale  to  a  trustee,  to  piove 
that  he  has  made  any  advantage  in  the  article  of  the  purchase  (fr);  the 

r*Qd4.1  P^'i'^^^P^^  ^9  ^^^^  ^  ^^^  trustee  is  bound  by  his  doty  *to  acqoire 
*•  -'  all  the  knowledge  possible  to  enable  him  to  sell  to  the  otmost 
advantage  for  the  cestui  que  trusty  the  question  what  knowledge  he  has 
obtained,  and  whether  he  has  fairly  given  the  benefit  of  that  knowledge 
to  the  cestui  que  trust  which  he  always  acquires  at  the  expense  ct  the 
cestui  que  trusty  no  court  can  discuss  with  competent  sufficiency  or 
safety  to  the  parties  (c);  it  makes  no  difference  that  the  sale  was  by*^ 
auction  (d).  The  principal  has  a  right  to  have  such  a  transaction  set 
aside,  and  to  be  placed  in  the  same  situation  as  if  the  transaction  had 
not  taken  place,  after  the  fact  of  the  agent  having  been  the  purchaser 
comes  to  his  knowledge,  provided  he  act  with  sufficient  promptitude 
after  he  so  becomes  acquainted  with  the  fact.  However,  it  is  not 
cient  to  say  that  the  probabilities  (however  strong)  are  that  the  facts 
known  to  the  principal,  that  there  were  books  open  to  his  own  in^ecdoa, 
in  which  the  facts  appeared,  or  that  some  person  intimately  oonnedol 
with  him  (his  son,  for  instance)  was  in  such  a  position  as  to  make  it 
highly  probable  that  he  had  seen  entries  in  the  books  which  would  have 
apprised  him  of  the  facts:  the  knowledge  ought  to  be  brought  hcHiie  to 
the  principal  before  lapse  of  time  or  acquiescence  can  be  relied  upon  by 
the  agents  (e).     This  subject  belongs  to  one  class  of  Equitable  Bights. 

A  trustee  may  buy  from  the  cestui  que  trusty  provided  there  is  a  dis- 
tinct and  clear  contract,  ascertained  to  be  such  after  a  zealous  and  serin 
pulous  examination  of  all  the  circumstances  proving  that  the  cestui  qm 
trust  intended  the  trustee  should  buy,  and  there  is  no  fraud,  no  conceal- 
ment, no  advantage  taken  by  the  trustee  of  information  acquired  by  him 
in  the  character  of  trustee — ^tbe  parties  being  at  arms'  length,  as  it  has  been 
called  {/):  it  is  obvious  that  it  must  be  a  difficult  task  to  establish  the 
exception ;  and  the  rule  precludes  the  possibility  of  a  trustee  ever  pur- 
chasing the  property  of  an  infant  (jf). 

It  has  been  decided  that,  if  a  man  chooses  to  give  a  benefit  to  his 
trustee,  agent,  or  receiver,  he  may  do  so  (A);  but  it  is  for  the  party 

(a)  Richardmm  t.  Chajpnutn,  7  Bro.  P.  C.  JSmmmCT,  10  Yes.  pp.  394-5;  QiOtU  t.  PtffO^ 

324 ;  Farbtt  v.  Rou,  2  Cox,  116 ;  Rtmdall  ▼.  tomt,  3  Bear.  84. 

£mng<on,  10  Yes.  428 ;Sugd.  v. and  P. chap.         {d)  Ibid.;  Sandtnon  t.   ITofttr,  13  Vo. 

zix.  secL  ii.  p.  887,  H  uq.^  where  all  the  au-  602  :  the  trustee   pays  the  costs  of  setUf 

thorities  on  the  subject,  and  the  several  quali*  aside  the  sale,  though  if  the  sok  emhraoes  the 

lications  of  the  rule  may  be  found.     See  also  administration  of  the  trust  he  wiU  kaTe  hi 

chap.  XV.  sect.  xi.  of  Mr.  Lewin's  work  on  cx»ts  of  the  remainder  of  the  suit. 
Trusts,  p.  361 ;  K  V.  nt^a,  pp.  208,  299.  («)  GiXUU  t.  Ptppereonu,  3  BesT.  85. 

(6)   10  Yes.  p.  393.     As  to  the  Terms  on         (/)  Lord  Eldon,  CUm  t.  T^teoikkk,  9  Ta 

which  the  sale  will  be  set  aside,  see  Lewin,  347  ;  Sandman  t.  Wcdktr^  13  Yea.  601. 
p.  366.  (g)  13  Yes.  602. 

(0  ExparU  JamUy  8  Yes.  337 ;  £z  parU        {h)  Siki^  t.  IZAomK  1  ^Ml^  N.  S.  pw  L 
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ealing  with  his  principal  or  cestui  que  tnutj  to  show,  and  he  is  bound 
>  shoWy  that  he  dealt  for  value  or  that  the  employer  made  him  a  present ; 
ut,  in  either  case,  it  must  be  made  clear  that  the  principal  had  all  the 
novledge  that  he  had,  and  that  it  was  a  fair  dealing  between  them  (a). 

•It  is  owing  to  the  jealousy  which  the  court  entertains  of  ex-  r^q^c-i 
cutors  or  trustees,  that,  if  they  compound  debts,  and  buy  them  ^  ^ 
1  for  less  than  is  due  upon  them,  they  shall  not  take  the  benefit  of  it 
lemselves,  but  the  other  creditors  and  legatees  shall  have  the  advantage 
f  it,  and  for  want  of  them  the  benefit  shall  go  to  those  who  are  entitled  to 
le  surplus;  whereas,  if  one  who  acts  for  himself,  and  does  not  stand  in 

fiduciary  character,  buys  in  a  mortgage  for  less  than  is  due,  or  for  less 
iian  it  is  worth,  he  shall  be  allowed  all  that  is  due  thereon  (ft). 

Where  a  trustee  or  other  person,  standing  in  a  fiduciary  character, 
lakes  a  profit,  by  means  of  any  transaction  within  the  scope  of  his 
gency  or  authority,  that  profit  belongs  to  the  cestui  que  trust  (c),  and 
e  is  precluded  from  making  any  profit  which  could  only  redound  to  his 
wn  benefit.  This  latter  doctrine  oAen  comes  into  operation  as  regards 
lolicitors  who  are  appointed  trustees.  Where  the  business  of  a  trustee- 
hip  is  conducted  by  two  solicitors  in  partnership,  one  of  whom  is  a 
rustee,  they  can  only  charge  the  costs  out  of  pocket  {d).  A  trustee  or 
xecutor,  may,  indeed,  take  all  the  benefit,  by  way  of  remuneration, 
Fhich  the  will  or  other  instrument  by  which  he  is  appointed  may  pro- 
ide  for  him  (e) ;  and  it  is  now  held,  that  a  trustee  may  stipulate  before- 
and  {f)^  and  make  it  part  of  the  contract  under  which  he  accepts  the 
rust,  that  he  shall  have  a  remuneration  for  his  trouble,  or  that  he  shall 
ie  allowed  his  professional  charges  as  solicitor,  auctioneer,  or  other- 
nse  {g)\  but  all  such  agreements  between  the  trustee  and  cestui  que 
rust  are  looked  upon  with  great  jealousy,  and  are  construed  strictly  {h), 
¥here  a  suit  has  been  instituted  and  a  trustee  declines  further  to  act, 
ly  reason  that  due  attention  to  the  affairs  of  the  trust  will  occupy  too 
luch  of  his  time,  it  is  competent  to  the  court,  in  *such  case,  to  r»Q^gn 
ward  to  him  a  compensation,  on  its  being  ascertained  that  the  ^  ^ 
ootinuance  of  his  personal  exertions  is  essential  for  the  benefit  of  the 
state,  and  that,  although  he  may  have  had  a  legacy  given  to  him  by 
lie  testator  for  his  care  and  trouble ;  but  such  legacy  must  be  taken  into 

(a)  See  the  diet,  of  Sir  E.  SagdeI^  Chan-        (rf)  Ckilim  v.  Carey,  2  Beav.  128. 

»Ilor,  Ktrr  y.  Lord  Dungannon,  1  Conti.  &         (<)  Bobinmm  v.  Pett^  3  P.  Wins.  250-1 ; 
^  360;  and  1  Dru.  &  W.  542,  8.  C.  EUimm  ▼.  jSirey,  1  Yei.  115;  Wiilu  v.  KibbU, 

(b)  3  P.  Wms.p.25],tbe  Reporter's  note ;     1  Beav.  560. 

Alk.  p.  155;  and  the  principle  extends  to  a         (/)  SeeBrocknpp  ▼.  .Bames,  5  Mad.  p.  91; 

lortgagee,  Baldwin  v.  BamMttr,  there  cited,  tt  Ayhfft  v.  Murray,  2  Atk.  59,  60. 

.  tmpra.  (g)  Moore  v.  Frowd,  3  My.  &  Cra.  48;  JU 

(e)  FauHxU  v.  WkUehoum,  1  Russ.  &  M.  Sherwood,  3  Beav.  338. 
32,  149,  q.  v.;  Com.  Dig.  Chancery,  4  W.         (A)  See  Gould  v.  Fleetwood,  stated  in  note, 

0 ;  and  see  Bulkky  v.  WUford,  2  Ci.  Sc  Fineli.  3  P.  Wms.  p.  250 ;  2  Fonbl.  p.  176 ;  JyHffe  v. 

77,  the  case  of  an  attorney  who  advised  his  Murray,  2  Atk.  60,  was  a  case  of  undue  in- 

lent  to   levy  a   fine  by  reason  of  which,  fluence.    A  mortgagee,  as  we  may  remember, 

loogh  it  was  not  proved  that  the  attorney  cannot  by  contract  with  the  mortgagor  obtain 

new  that  such  would  be  the  consequence,  any  allowance  for  his  trouble,  French  v.  Baron, 

is  client's  will  was  revoked,  and  the  estate  2  Atk.  120,  eupra^  p.  657  :  see,  on  this  subject, 

escended  to  him;  he  was  declared  to  be  Hill  on  Trustees,  pp.  600,601,  where  also  the 

UBtee  ibr  the  devisee :  see  Sir  £.  Sugden's  subject  of  contracts  between  ceeiui  qut  truet 

iinarks  on  the  principle  of  this  case,  Law  of  and  trustee  as  to  the  allowance  of  professional 

lop.  p.  194.  eharges  is  discussed. 
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account  (a).    A  trustee,  acting  as  solicitor,  will  be  allowed  tbe  coils  k 
actually  pays  to  the  town  agent  whom  he  may  employ  (&). 

Tbe  reason  of  the  rule,  that  a  trustee,  executor,  or  administrator,  diaO 
have  no  allowance  for  his  care  and  trouble,  is,  that,  on  these  pretencesiif 
allowed,  the  trust  estate  might  be  loaded  and  rendered  of  little  value;  be- 
sides which,  there  might  be  great  difficulty  in  settling  and  adjusting  tk 
quantum  of  such  allowance,  especially  as  one  man's  time  may  be  moie 
valuable  than  another's ;  and  it  has  been  said  there  is  no  hardship  ia  tk 
rule,  for  every  one  is  at  liberty  to  reject  the  office,  even  though  be  maj 
have  promised  to  accept  it  (c).  In  a  late  case  in  Ireland,  securities 
containing  charges  for  costs  by  a  solicitor  being  a  trustee,  were  set  aside, 
as  against  a  purchaser,  with  notice,  the  trust  deed  not  having  autborined 
them,  notwithstanding  that  letters  had  been  written  by  the  cestm  qm 
trusty  clearly  recognizing  the  right  to  charge  such  costs,  but  which  ap- 
peared to  have  been  written  under  the  influence  of  the  trustee  (d). 

In  order  to  entitle  an  executor  or  trustee  to  a  legacy  given  to  him  » 
such  executor  or  trustee,  he  must  act  in  the  performance  of  the  duties 
of  the  office  (e);  but  a  legacy  may  be  so  given  to  the  person  who  is 
appointed  trustee  or  executor,  and  not  annexed  to  his  office,  that  beioaj 
renounce  and  still  receive  the  legacy  {/). 

The  powers  and  duties  of  trustees  for  sale  have  already  been  noticed  (fj. 
r*Q4.71  ^"^  ^^  ™^y  ^^  useful  here  to  introduce  a  late  case,  decided  *hj 
*-  -I  Sir  J.  Wigram,  on  the  subject  of  powers  conferred  upon  trustees. 
Where  a  power  is  annexed  to  the  office  of  trustee,  the  disclaimer  of  oie 
will  vest  the  office  of  trustee  in  the  remaining  two  (A).  A  testator  gtre 
to  three  persons,  by  name,  his  real  and  personal  estate,  upon  trust,  to  seB 
and  invest  the  proceeds  upon  certain  trusts  therein  mentioned,  tbe  effect 
of  which  was  that  the  amount,  after  payment  of  certain  legacies,  was  to 
be  paid  in  sixths,  as  therein  mentioned ;  and  if  tbe  trustees  named,  or  aaj 
succeeding  trustee  to  be  named,  should  happen  to  die,  or  refuse,  or]l^ 
gleet,  or  become  incapable  to  act  in  the  execution  of  the  trusts  or  powers, 
then  the  testator  empowered  the  survivor  of  them  his  trustees  named, 
and  such  new  trustee  or  trustees  to  be  nominated  in  their  or  either  cf 
their  place  or  stead,  as  thereinafter  mentioned,  to  appoint  a  new  trustee 
or  trustees  for  the  purposes  aforesaid;  and  thereupon  the  trust  propertj 

(a)  ManhaU  t.  HoUoway,  2  Swanst.  453;         (r)  RobinMn  v.  Pett^  3  P.  Wms.  p.  3M; 

Wrteman  t.  FatrHty  infrOj  is  not  inconsisteDt    DoyU  t.  Blake^  2  Sch.  8c  Let!  239. 

or  conflicting—here  the  trustee  makes  a  bar^         (rfj  Gcmkg  t.  Wood,  9  Ir.  Eq.  Repi  418. 

sain,  and  srives  a  valuable  consideration.  /  \  o  ^  *u    ..  .u-.  •*;        •-.  j  •    /^ •—  I 

*  ,.\    „  ^         «_,,      n  X3        oTc  .1 \.         (0  See  the  authorities  cited  in  CoBiptei  f. 

(6)  Burgt  ▼.  BnUton,  2  Hare,  378,  though,     m:  '      «  p.,,  rj^o  i,/«-  ^^^  ^xJT^ 

as  the  Vice-chancellor  Wigram  observed,  the  ^^""^  ^  ^"-  ^'  "^'  ^^  «^ 

general  rule  of  policy,  if  fully  carried  out,  (/)  Cowpten  v.  BUaam,  2  G>H.  901,  so 

might  exclude  even  those  costs.     Where  the  ^s»noe.     In  this  case,  tbe   VkeChtnoeaflr 

court  decrees  that  the  costs  of  a  defendant  Knight  Bruce  sent  for  the  oriftinal  wiU,  whi* 

trustee,  who  is  a  solicitor,  shall  be  taxed,  the  ^^7  related  to  personalty,  and  the  oonfflfr 

order  will  be  drawn  up  in  the  usual  form,  *»"  which  his  honor  put  upon  tbe  wiB  *■ 

thatis^givinghimhiscostsasbetween  solicitor  influenced  by  such  inspection, 

and  client,  and  it  seems  it  is  for  the  taxing  {g)  Y.  ntpro,  pp.  366,  369,  370,addilioBal 

officer  to  determine  how  the  language  is  to  be  note;  and  see  Lewin,  p.  330. 

construed  in  reference  to  any  business  he  may  (A)  Cafi  t.  Bm/,  6  Hai8>  37  j  t.  fif^ 

have  transacted  as  solicitor:  York  r,  Broion^  S66« 
1  CoU.  260. 
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ihoald  be  transferred  and  assigned,  upon  the  same  trusts,  to  such  new 
rustee,  and  such  new  trustees  should  have  the  same  powers  as  if  he  or 
hey  had  been  named  in  the  said  will  (a).  One  of  the  trustees  renounced 
md  disclaimed  by  deed;  the  two  other  trustees  sold  the  estates  devised 
or  sale ;  afterwards,  one  of  the  two  continuing  trustees  died,  and  the 
mrvivor  of  the  two,  the  disclaiming  trustees  being  then  living,  appointed 
wo  new  trustees  in  the  stead  of  the  one  who  had  disclaimed  and  the  one 
vho  had  died :  a  question  was  raised  whether  this  was  a  good  appoint* 
nent,  and  the  Vice-Chancellor  held  that  it  was.  If  the  three  trustees 
lad  not  been  mentioned  by  name  in  the  introductory  part  of  the  will,  it 
¥ould  have  been  clear  that  the  power  was  annexed  to  the  office  of  trustee^ 
n  which  case  the  disclaimer  would  have  vested  the  office  in  the  remain- 
ng  two,  and  the  power  would,  in  fact,  have  been  exercised  by  the 
surviving  trustee ;  and  the  Vice-Chancellor  was  of  opinion,  on  the  cases 
uted  (6),  that  the  trustees  were  so  named  in  the  introductory  part  of  the 
clause,  not  for  the  purpose  of  founding  a  distinction  between  them  and 
iiture  trustees,  but  only  because  they  happened,  in  fact,  to  be  the  trustees 
or  the  time  being  (c). 

Where  one  trustee  only  has  been  appointed  in  a  case  where,  accord- 
ng  to  the  exigencies  of  the  trust,  there  ought  to  have  been  two^  payment 
)y  the  outgoing  trustee  to  the  one  is  not  a  good  payment  (e^). 

*I  propose  to  conclude  by  taking  a  cursory  view  of  the  doc-  r^o^o-i 
:rines  as  to  Trustees  to  support  Contingent  Remainders.  ^        ^ 

It  has  been  noticed  in  the  preceding  volume  that  the  law  in  regard  to 
lie  destruction  of  contingent  remainders  has  been  altered  by  a  late  stat«* 
lie  (e),  so  that  it  is  no  longer  necessary  to  limit  an  estate  to  trustees  in 
nrust  to  support  contingent  remainders:  contingent  remainders  must  still 
be  created  according  to  the  forms  of  law ;  when  legally  created,  they 
>ecome,  by  reason  of  their  indestructibility,  similar  in  their  nature  to 
executory  devises.  It  may  be  well  to  give  the  leading  doctrines  as  to 
his  description  of  trust,  which  was  once  universally  introduced  into 
settlements  where  the  legal  estate  was  settled  in  strict  settlement.  The 
:ext  and  the  notes  are  chiefly  taken  from  the  late  Mr.  Maddock's  valu- 
ible  work(y*). 

These  trusts  arose  out  of  the  doctrine  in  Chudleigh^s  case  (g),  and  in 
Archer'* s  case  (A),  but  they  were  not  put  in  practice  till  the  time  of  the 
Usurpation  (t),  when  Sir  Francis  More  first  made  use  of  them.  Dun" 
:omh  and  Duncomb  (k)  appears  to  have  been  the  first  case  in  which  such 
I  limitation  of  trustees  came  in  question  (/). 

(a)  See  S.  C.  3  Hare,  245.  but  the  act  he  refers  to,  7  &  8  Vict.  76»  wa« 

(6)  Int.  aha,  Toumsend  v.  Wilson,  1  Barn,  repealed  by  the  act  of  the  8  &  9  Vict,  kbove 

k  Aid.  608  J  Morris  v.  Preston,  7  Vea.  547 ;  cited.    The  Fines  and  Recoveries  Act,  3  &  4 

Ball  V.  Dewes,  Jac,  189  j  Jn  re  Hoche,  2  Dru.  Will  IV.  c.  74,  supra.  Vol.  i,  p.  166,  creating  a 

k  W.  287.  protector  of  the  settlement,  had  also  a  mate- 

(c)  Cafe  V.  Benty  5  Hare,  37  j  as  to  this  ex-  rial  influence  upon  the  powers  of  trustees  of 
srcise  of  a  discretion  to  be  exercised  by  a  this  description,  see  Hill,  315. 

trustee,  v.  supra,  pp.  87,  88.  (g)   1  Co.  120. 

(d)  Odme  v.  Hubne,  2  My.  &  K.  682.  (h)  Ibid.  66. 

(e)  8  &  9  Vict.  c.  106,  §  4j  nipra,  Vol.  L  (t)  Garth  v.  Cotton,  1  Ves.  555;  1  Dick. 
pp.  156,  291,  500,  note  (d).  191,  where  the  whole  doctrine  is  to  be  found. 

(/)  Mr.  Hill,  on  Trustees,  pp.  309  to  316,        (k)  3  Lev.  437. 
bas  collected  all  the  authorities  on  this  subject,        {l)  Garth  v.  Cotton,  1  Ves.  555. 
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Where  an  estate  (a)  was  limited  to  A.  for  life,  remainder  to  his  first, 
&c.,  sons  in  tail,  though  it  were  a  plain  wrong  and  tort  in  him  to  do  asj 
act  which  would  destroy  those  contingent  remainders  (''  a  most  barbar- 
ous thing,"  Lord  Talbot  calls  it)  (6),  before  the  birth  of  a  son,  Dotwidi- 
standing  his  legal  power  of  doing  so,  yet,  as  in  such  case  there  was  so 
trustee,  there  could  be  no  trust,  nor  consequently  any  breach  of  trust, 
and  therefore  a  court  of  equity  had  no  cognizance  of  such  a  case,  the 
matter  being  left  purely  to  the  common  law. 

The  appointment  of  trustees  was  invented  on  purpose  to  disable  the 
tenant  for  life  from  destroying  contingent  remainders ;  for  if,  before  the 
birth  of  a  son,  a  mere  trustee  to  preserve  contingent  remainders  (it  vu 
different  if  he  were  tenant  for  life,  as  well  as  trustee  (c) ),  whether  ap- 
r*qAQ-\  pointed  under  a  settlement  voluntary,  or  for  a  valuable  *co]i- 
*■  -■  sideration  or  by  will  (cf),  joined  in  barring  such  remainders,  it  was 
a  breach  of  trust,  and  he  was  answerable  to  a  son  afterwards  coming 
into  existence;  and  so  was  a  purchaser  with  notice (e),  or  a  person  tak- 
ing by  voluntary  conveyance  {/) :  but  it  seems  that  only  the  first  son,  and 
not  second  and  other  sons,  had  this  shield  thrown  over  their  interest  {g}, 
though  a  difference  was  made  where  the  limitation  was  by  settlement, 
and  where  by  will,  as  in  the  latter  case,  all  persons  are  volunteers  (A); 
and  though  Lord  Harcourt,  in  the  case  of  a  settlement,  thought  that  the 
second  and  other  sons  of  the  marriage  were  entitled  to  relief  as  parties 
to  the  consideration,  yet  he  held  that  the  remainders  after  to  the  heiis  of 
the  body  of  the  husband,  remainder  to  his  right  heirs,  were  merely  vohia- 
tary,  and  not  to  be  aided  by  the  court  (i). 

Where  trustees  to  preserve  contingent  remainders  were  caHed  upon 
to  join  for  the  purpose  of  a  new  settlement,  upon  the  marriage  of  the 
eldest  son,  making  the  tenant  in  tail  tenant  for  life,  and  continuing 
instead  of  destroying  the  object  of  the  settlement,  in  such  cases  it  has 
been  said  the  court  would  compel  them  to  join  {k) ;  and  also  in  some 
cases,  though  not  for  that  purpose,  but  under  some  particular  distress, 
or  other  special  circumstances  (l) ;  but,  generally,  in  all  other 
and  where,  instead  of  the  ordinary  limitation  to  a  tenant  for  life,  it 
to  the  husband  for  a  term  of  years,  if  he  should  so  long  live,  with  re- 
mainder to  trustees  during  his  life,  to  preserve  contingent  remainders, 
the  court  would  leave  it  to  the  discretion  of  the  trustees  (m).  If  the  trust- 
ees improperly  used  their  discretion,  or  refused  to  exercise  it  upon  a 
proper  occasion,  the  court,  it  was  said,  would  interfere  (n). 

(a)  Matudl  r.  ManaeU,  2  P.  Wms.  681;  (g)  Moody  t.   WaiUn,  16  Yes.  904;  bitf 

Pye  T.  George,  Salk.  680 ;  Garth  t.  Cotton,  3  see  Jb.  305 ;  T^jfjring  y.  Piggot,  1  Eq.  Abi  38& 

Atk.  754 ;  cases  overruling  what  is  said  in  (A)  See  Barnard  v.  Largt,  1  Bro.  C.  C.  535. 

Duke  of  Norfolk's  case,  PoUexf.  250;  1  Dick.  (i)  T^ing  t.  Piggqt,  I  Eq.  Abr.  3S5,  J2; 

199;  HopkinM  ▼.  HopkinM,  1  Atk.  589.  16  Yes.  304;  tbougfa  JenkioM  ▼.  Ktyma,  I 

(6)  For.  239.  Lev.  237,  seems  to  the  oontraiy. 

(e)  (hbrey  v.  Bury,  1  Ball  &  Beatty,  58.  {k)  As  in   Wmnington  ▼.  Fok^,  1  P.  Wmi. 
{d)  ManteU  y.  ManteB,  2  P.  Wms.  678;  536;  and  see  Symanct  v.  TVitlom,  1  A^613; 

Symance  v.  TaUam,  1  Atk.  614.  but  see  Biscoe  v.  Perkins,  1  Y.  &  BL  492. 

(f )  Mantett  v.  Manseil,  For.  253 ;  S.  C.  MS. ;  (I)  See  Barnard  v.  Large,  AmbL  774. 
Moody  V.  Waters,  16  Yes.  303,  307;  Pye  v.  (m)  See  Woodhoust  v.  HoAuu,  3  Atk.  24; 
Gtorge,  1  P.  Wms.   128;  S.  C.  2  Salk.  680;  and  arguendo  Moody  y.  Wa&ers^  16  Ye&.291; 
and  in  Kq.  Ak  384;  Biscoe  v.  Perkins,  1  Y.  Fearne,  Cont  Rem.  p.  331,  &th  ecLand  onof 
&  B.  491.  there  cited. 

(/)  1  P.  Wms.  129;  ManseUy.  Man$eU,2        (n)  Barnard  v.  Large,  I  Bto.  C.C.535; 
P.  Wms.  680.  Moody  y.  WaUers,  16  Yes.  307. 


Tnistees  to  preserve  Contingent  Remainders.  949 

And  ii^here  the  court,  at  the  instance  of  an  eldest  son,  ordered  trustees 
>  join  in  the  destruction  of  contingent  remainders,  it  sometimes  im- 
posed conditions  upon  the  son,  as  that  he  should  make  a  provision  for  a 
ister  (a). 

Trustees  in  a  voluntary  settlement  have,  upon  the  bill  of  creditors, 
claiming  under  a  subsequent  conveyance  in  trust  for  payment  of  r«Q;:/)-i 
lebts,  been  decreed  to  join  in  destroying  the  contingent  re-  *•  ■' 
lainders  (b).  And  such  trustees  (there  being  no  issue]  have  been  de- 
reed  to  join  in  a  sale  where  the  settlement  was  only  of  an  equity  of 
edemption,  and  the  wife  consented  to  the  sale  (c). 

It  was  said,  that  trustees  ought  never  to  join  in  the  destruction  of 
ontingent  remainders  without  the  direction  of  the  court  (d) ;  but  it 
eems,  that  as  the  court  only  decrees  the  trustees  to  do  what  they  ought 
o  do,  it  was  not  necessary  for  tnistees,  in  clear  cases,  to  apply  to  the 
iourt ;  and  that  the  absence  of  that  sanction  would  not  render  the  act  a 
(reach  of  trust  (g).  The  doctrine  on  this  subject  was,  however,  involved 
n  difficulties ;  so  much  so,  that  Lord  Eldon  declared,  upon  a  review  of 
he  cases  as  to  the  duties  and  liabilities  of  trustees,  ^'  The  task  of  de- 
lucing  from  them  what  is  the  true  principle,  is  greater  than  I  have  abili- 
ies  well  to  execute.  The  cases,"  said  his  lordship,  **  are  uniform  to 
his  extent,  that  if  trustees,  before  the  first  tenant  in  tail  is  of  age,  join 
n  destroying  the  remainders,  they  are  liable  for  a  breach  of  trust ;  and 
K)  is  every  purchaser  under  them  with  notice;  but  when  we  come  to  the 
lituation  of  trustees  to  preserve  remainders,  who  have  joined  in  a  recovery 
liter  the  first  tenant  in  tail  is  of  age,  it  is  difficult  to  say  more  than  that 
ID  judge  in  equity  has  gone  the  length  of  holding  that  he  would  punish 
hem  as  for  a  breach  of  trust,  even  in  a  case  where  they  would  not  have 
)een  directed  to  join.  The  result  is,  that  they  seem  to  have  laid  down, 
IS  the  safest  rule  for  trustees,  but  certainly  most  inconvenient  for  the 
reneral  interests  of  mankind,  that  it  is  better  for  trustees  never  to  destroy 
he  remainders,  even  if  tenant  in  tail  of  age  concurs,  without  the  direc- 
ion  of  the  court"  (/). 

Trustees  created  by  express  limitation,  for  the  purpose  of  preserving 
contingent  estates,  are  guilty  of  a  neglect  of  their  duty,  and  answerable 
iccordingly,  if  they  permit  the  tenant  for  life  liable  to  impeachment  for 
vaste,  or  a  tenant  pur  autre  vie  who  by  the  nature  of  his  estate  is  liable 
or  waste,  to  cut  down  or  destroy  timber  (g);  their  duty  is  to  preserve 
he  inheritance  as  entire  as  possible  to  go  according  to  the  succession 
established  by  the  donor:  I  hold  it,  said  Lord  Hardwicke,  agreeable  to 
latural  justice  and  in  support  of  right  to  construe  their  *trust  in  rvogi-i 
he  most  liberal  manner;  the  inheritance  consists  of  the  land,  ^  -■ 
imber,  and  mines,  and  cannot  be  preserved  entire  without  preserving 
ill  three:  in  many  estates  the  timber  is  the  most  valuable  part;  in  more 
he  mines;  and  the  destruction  of  the  one,  or  the  exhausting  of  the  other, 

(a)  Frewm  y.  CharkUm,  1  £q.  Ab.  p.  386,         (c)  See  Moody  t.  WaUers,  16  Yes.  310; 

luoted  16  Ves.  304.  Woodhouu  v.  HoikiiUy  3  Atk.  24. 

(6)  Biutet  V.  Clapham,  1  P.  Wms.  p.  358,        (/)  Per  Lord  Eldon,  in  Biscoi  v.  Perkins,  1 

quoted  16  Yes.  305.  Y.  &  K  491 ;  and  see  Moody  v.  WaHer$,  16 

(c)  PUUt  V,  ^prigg,  2  Yern.  303.  Yes.  301  to  314,  where  Lord  Eldon  examines 

{d)  See  Fearne,  Cont  Rem.  pp.  335-6,  and  all  the  cases. 
3ox'8  note  to  BoMtd  v.  Clapham,  1  P.  Wros.         (g)  Stanrfteld  r.  Haberghamy  10  Yes.  283; 

p.  358.  Garth  v.  Cotton^  1  Dick.  200-1. 
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might  take  away  or  be  an  alienation  of  the  best  part  of  the  inheritance  (sV. 
and  it  has  been  held  that  such  trustees  ought  not  to  permit  the  tenant 
for  life  or  years,  by  the  destruction  of  his  estate,  to  bring  fbrward  a  re- 
mainder to  himself  or  another  for  the  purpose  of  cutting  timber  (6}.  In 
the  case  of  copyholds,  the  lord's  estate  would  preserve  contingent  re- 
mainders, without  any  express  nomination  of  trustees  for  that  purpose; 
but  Lord  Eldon  seems  to  have  doubted  whether  it  was  his  daty  to  inter* 
pose  actively  to  prevent  waste  (c). 

Here  I  conclude  the  subject  of  Equitable  Estates  and  Interests.  I 
have  already  noticed  the  reason  that  has  induced  me  not  to  include  the 
general  subject  of  Legacies  (d) :  nor  does  this  volume  embrace  the 
general  subject  of  Charities  (e).  Some  of  the  doctrines  in  regard  to  the 
Equitable  Interests  of  the  vendor  and  purchaser  under  a  contract  fa 
sale,  have  also  been  omitted  as  more  properly  belonging  to  the  title  of 
specific  performance,  which  is  one  of  the  subjects  embraced  in  the  second 
principal  head  or  division  of  the  jurisdiction  of  the  court.  With  these 
exceptions,  I  hope  that  the  present  volume  will  be  found  to  contain  a 
general  view  of  the  jurisdiction  of  the  Court  of  Chancery,  in  regard  to 
eveiy  description  of  Equitable  Estate  or  interest  which  may  come  before 
the  Court  of  Chancery  for  adjudication. 


(a)  Garth  v.  CatUm,  1  Dick.  p.  196,  from.  (i)  Stpra,  p.  580. 

Lord  Hardwicke's  written  judgment  (<)  The  general  natnre  of  the  jori^ijctsfSB 

(6)  Ibid.  3  Atk.  751 ;  1  Ves.  524,  546 ;  in  respect  of  charities  is  described,  ToL  I  pc. 

StmufiBUl  T.  Habtrgham,  10  Yea.  279.  587-593. 

(c)  lOVea.282. 


ADDITIONAL  NOTE,  No.  L 

Sir  A,  Harfs  ExponUtm  of  ike  Rule  as  to  LUeresi  on  Balances, — Supra,  p.  921. 

"We  are  not  to  look  so  closely  into  the  dates  of  a  running  accoant  to  calculate 
interest  upon  it,  as  to  deter  respectable  men  from  undertaking  the  office  of  execosor, 
and  on  the  other  hand  we  are  not  loosely  to  permit  any  man,  however  reftpectable, 
to  retain  the  money  of  others  in  his  hands  withoat  making  it  productive.  An 
ezecntor's  duty  in  tnis  respect  is  to  deal  with  the  trust  estate  as  a  proTident  mam 
would  deal  with  his  own ;  and  every  provident  man  makes  interest  of  his  mosey 
when  he  has  got  together  a  sum  which  he  thinks  to  be  worth  while  to  lay  out  as 
interest."  "But  a  court  of  equity  takes  upon  itself  to  distinguish:  if  there  has 
been  an  actual  use  of  the  money  by  the  executor,  then  the  court  impoi>es  the 
highest  rate  of  interest;  but  if  no  benefit  has  been  sought  by  the  executor  fron 
r*q'oi  luing  the  money,  then  that  is  a  case  for  *a  reduced  rate  of  interest.  Ib 
[*vd^J  ]QQ^^g  accurately  into  the  cases,  a  difference  will  be  found  where  an  executar 
retaining  a  biSance,  was  at  the  same  time  liable  to  outetandinz  demands,  which, 
though  not  called  for,  it  was  uncertain  when  they  might  be  made ;  the  balance  ia 
such  a  case  may  be  cidled  only  an  ostensible  balance.  Again,  in  taking  the  ac- 
count to  ascertain  balances  in  the  executor's  hands  for  the  purpose  of  chargicg 
him  with  interest,  if  he  made  any  paymento  by  anticipation  to  legatees,  reganl  is 
to  be  had  to  that  fact:"  Flanagan  v.  Nolan,  1  Molloy,  84,  85,  86:  Uie  remainder  of 
the  judgment  is  also  material.  In  HeighingUm  v.  Grant,  1  Phillip?,  604,  the  Lord 
ChanceUor  confirmed  the  general  doctrine  Laid  down  by  Sir  A^  Hart. 
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ADDITIONAL  NOTE,  No.  II. 

Executors  and  Tnutees  joining  in  Receipts. — Supra,  p.  929. 

Mr.  JuBtice  Stoir  has  collected  from  the  judgments  of  Chancellor  Kent,  in 
ManeU  v.  ManeU,  6  Johns,  Ch.  R.,  U.  S.  926,  and  Clark  y.  Clark,  8  Paige,  R.  162, 
he  following  as  the  result  of  the  authorities.  "It  is,  that,  if  two  executors, 
piardians,  or  trustees,  join  in  a  receipt  for  trust  money,  it  is  primd  faciei  although 
lot  absolutely  conclusiye  evidence,  that  the  money  came  to  the  hands  of  both.  But 
lither  of  them  may  show,  by  satisfaotorr  proof,  that  his  joinine  in  the  receipt 
ras  necessary,  or  merely  forqial,  and  that  the  money  was,  in  tact,  all  reoeiyed 
)y  his  companion.  And,  without  such  satisfactory  proof,  he  ought  to  be  held 
ointly  liable  to  account  to  the  cestui  que  trust  for  the  money,  upon  the  fair 
mplication  resulting  from  his  acts,  that  he  did  not  intend  to  exclude  a  joint  re- 
iponsibility.  But,  whereyer  either  a  trustee  or  an  executor,  by  his  own  negligence 
^r  laches,  suffers  his  co-trustee  or  co-executor  to  receiye  and  waste  the  trust  fund 
^r  assets  of  the  testator,  when  he  has  the  means  of  preventing  such  receipt  and 
raste  by  the  exercise  of  reasonable  care  and  diligence ;  then,  and  in  such  a  case, 
uch  trustee  or  executor  will  be  held  personally  responsible  for  the  loss  occasioned 
)y  such  receipt  and  waste  of  his  co-trustee  or  co-executor.'' 


ADDITIONAL  NOTE,  No.  IH. 


WU/id  Default,  Supplemented  Bill  to  charge  Trustee  or  Executor  vntk — Settled  Ac' 
count.  Executor  de  son  Tori — Admission  of  Assets — Charge  and  Discharge — 
Parties — Orders  for  carrying  out  the  Stat.  10  dh  11  Vict.  c.  96  {supra,  p.  49); 
Costs  under  thai  Act. 

Some  recent  decisions  on  the  following  points,  which  may  frequently  arise  in 
Riits  to  which  trustees  or  executors  are  parties,  may  perhaps  be  userally  referred  to. 

As  to  Wilful  Default,  Supplemental  BiU  to  Charge,  supra,  p.  941. — A  plaintiff, 
irho  has  taken  a  common  decree  agfunst  a  trustee  or  executor,  cannot,  unless  under 
ipecial  circumstances,  and  on  leave  obtained,  file  a  new  bill  to  charge  the  trustee 
)r  executor  with  wilful  default;  Hodson  v.  Ball,  1  Phill.  177  (but  note,  Bainbrigge  v. 
Baddeley,  9  Beav.  538,  referred  to,  int.  al.,  10  Beav.  440,  has  been  reversea  by 
[jord  Cottenham).  But  if  a  case  for  it  has  been  made  by  the  plaintiff,  and  he  has 
lotwithstanding  abandoned  it,  though  admitted  in  the  answer,  a  co-defendant  may 
ile  a  supplemental  bill  *to  charge  the  defendant  the  trustee  with  wilful  r«Q5Qi 
lefault,  but  the  decree  will  be  confined  to  the  specific  instances  alleged  >-  ^J 
md  proved;  Berrow  y.  Morris,  10  Beav.  441,  et  seq.;  Shepherd  v.  Towgood,  Turn.  & 
EL  379. 

Settled  Accounts — Executor  de  son  Tort,  supra,  p.  942. — A  direction  to  the  Master 
io  take  the  account  against  the  defendants,  not  disturbing  any  settled  account, 
lannot  be  directed  on  an  allegation  that  one  of  the  defendants  had  settled  the  ac- 
count of  his  receipts  and  payments  with  the  other — ^for  instance,  the  defendant 
executor  de  son  tort  with  the  rightful  executor:  nor  can  an  executor  de  son  tort  in 
my  case  discharge  himself  from  his  liability  to  the  persons  beneficiaUy  interested 
bnr  settling  his  account  with  the  rightful  executor ;  Carmichad  v.  (farmiehad,  2 
Phill.  105.  An  executor  de  son  tort  has  all  the  liabilities,  but  none  of  the  privileges, 
bhat  belong  to  that  character ;  ibid.  103. 

As  to  the  course  to  be  pursued  in  Administering  the  estate  of  an  executor,  where 
be  has  bequeathed  part  or  the  testator's  assets  in  specie  as  his  own  {supra,  p.  943), 
see  Ibbetson  v.  IbbeUon,  13  Sim.  544. 

As  to  wTuxt  amounts  to  an  Admission  of  Assets. — As  a  ^neral  rule,  the  assent  by 
Etn  executor  to  a  legacy  is  an  admission  of  assets  for  its  payment ;  see  Attorney^ 
General  v.  Higham,  2  x  o.  &  Ooll.  C.  0. 645 ;  and  see  Attorney-General  v.  Chapman, 
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3  Beav.  256.  Howeyer,  payment  of  one  legacy  will  not  of  itself  bind  the  executor, 
as  an  admission  of  assets,  to  pay  all  the  legacies.  "  Suppose  a  case,^'  said  ti« 
Vice-chancellor  Sir  J.  Wigram  on  a  late  occasion,  PfMeOiwaiie  ▼.  McmnKy,  6  Ebzt, 
33,  n.  (1842),  "in  which  small  legacies  were  eiven  to  seryants,  and  the  execator 
chose,  on  his  own  responsibility,  to  pay  these  legacies  at  once,  withoat  reference 
to  the  state  of  the  assets,  it  would  be  hard  to  say  that  he  had  tiiereby  bonnd  lust- 
self  to  pay  all  the  legacies  given  by  the  will:'' and  the  Vice^^lhancellar  in  that 
case,  wnere  the  defendant  had  paid  one  legacy  and  the  interest  on  the  othem,  ai 
he  iJleged,  ander  mistake,  and  also  in  ignorance  of  the  troe  oonatmction  of  the 
will,  declined  to  hold  the  defendant  to  be  absolutely  bound  personally  to  pay  tiv 
legacies.  In  that  case  (6  Hare,  pp.  34,  35),  most  of  the  material  cases  on  toe*  sab- 
ject  of  ^e  admission  oi  aiBsets  may  be  found:  and  see  PwrceU  v.  BUnmarkatadi, 3 
Jo.  &  Lat.  42,  and  Clark  y.  BaUs,  zii.  Jur.  p.  597,  before  the  Vice-CbanceDor  S. 
Brace,  where  the  circumstances  were  held  not  to  amount  to  an  admission  of  sbbus. 
An  admission  of  assets  to  pay  testamentary  expenses  and  legacies  is  an  admissioB 
which  embraces  the  costs,  Kock  y.  CaUen,  6  Hare,  531.  If  the  bill  prajs  for  la 
account,  and  nothing  more,  the  payment  of  legacies  cannot  be  insisted  upon  hj  a 
creditor  at  the  hearing,  as  making  the  executor  personally  liable  for  the  naysieat 
of  his  debt,  Savage  y.  Lane,  4  Hare,  33 ;  and  wnere  the  case  is  properly  sttds 
against  tilie  executor,  the  circumstances  under  which  the  payment  of  uie  kgades 
was  made  may  be  examined  into ;  ibid.  35.  An  actual  admission  of  assets  cannot, 
eenerally  speaking,  be  ^t  rid  of;  nor  does  it  follow  that  accounts  are  to  be  taka 
in  those  cases  where,  with  the  denial  of  assets,  the  answer  discloses  circumstanoei 
which  show  a  personal  liability  for  what  is  asked ;  Rogers  y.  Soutien^  2  Keen,  600; 
Savage  y.  Lane,  6  Hare,  36.  And  see,  on  the  subject  of  the  admission  of  assea^ 
Davys  y.  PrUchard,  before  the  Vice-Chancellor  E.  Bruce,  6  June,  1848,  not  yet  re- 
ported, and  Piichard  y.  Murray,  xii.  Jur.  616. 

Charge  and  Discharge. — ^As  to  the  effect  of  reading  admissions  to  chazge  aa 
r*9541  ®^^^^'  *^^  trustee,  which  are  coupled  with  what  may  amount  to  a  dis- 
1  ^  charge  in  the  whole  or  in  part,  see  Inge  y.  Kenny ^  4  Hare,  452 ;  and  Fteema» 
Y.  Todham,  5  Hare,  329. 

As  to  Forties, — On  a  question  as  to  the  liability  of  trustees  to  replace  a  tnist 
fund  belonging  to  classes,  or  a  class,  of  persons — as  children,  or  girandchildiea,  or 
the  like — as  a  general  rule,  all  the  persons  constituting  the  class  must  be  parties, 
and  there  must  be  eyidence  of  that  &ct  at  the  hearing ;  for  if  the  court,  at  the 
instance  of  some,  should  decide  against  the  claim,  the  trustees  would  be  li^bk  t» 
another  suit,  but  the  trustees  are  entitled  to  haye  the  question  decided  once  for  aB, 
FhUipson  y.  Gatly,  6  Hare,  28. 

A  series  of  Orders  (see  2  Phillips,  Append,  p.  xiii.)  haye  been  issued  by  Lord 
Cottenham  for  carrying  out  the  proyisions  of  the  act  10  &  11  Vict.  c.  96,  for  the 
"better  securing  of  trust  funds,  and  for  the  relief  of  trustees"  (y.  s»q}.  p.  49);  and 
that  act  has  come  into  full  operation.  In  a  late  case  (Be  Bariholomew's  will,  xuL 
Jur.  380),  a  petition  was  presented  by  the  representatiyes  of  an  infant  for  payment 
out  of  court  to  them  of  tne  amount  of  a  legacy  paid  in  by  the  trustees  of  the  wiU 
under  that  act:  the  residuary  legatees,  haying  made  an  adyerse  claim,  were  serfed: 
the  question  was,  how  their  costs  were  to  he  paid,  the  amount  of  die  particular 
legacy  only  haying  been  paid  into  court  The  Yioe-Chancellor  of  England,  m- 
wflUngly,  ordered  the  costs  to  be  paid  out  of  the  fund  in  oourt;  obserying,  that  the 
act  operated  an  injustice  in  treatmg  the  ftind  paid  into  court  in  the  same  manner 
as  if  it  had  been  carried  oyer  firom  the  testators  general  estate  to  a  particular  ae- 
count  in  a  cause,  and  in  allowing  an  executor,  by  paying  the  money  into  court,  ts 

Sut  the  parties  in  a  worse  situation  than  they  would  haye  been  if  a  bill  had  been 
led,  in  which  latter  case  they  would  get  their  costs  out  of  the  general  estate  (see 
Elhome  y.  Goode,  14  Sim.  178,  as  to  the  general  rule) ;  and  see  &  Skarptt  15  Sia. 
471,  and  Re  Staples,  xiii.  Jur.  273. 
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lATEMENT.    See  Debts,  LseACiss. 
of  legacies,  297,  343. 
of  annuities,  330. 

X«OUNT.    See  Txustsb,  Exscutok,  MoKTOAeu. 
between  mortgagor  and  mortgagee,  805,  et  $eq, 

principles  on  which  the  account  is  taken  against  mortgagee  in  possession,  806. 
where  he  has  worked  mines,  t6. 

mortgagor  liable  to  loss  occasioned  by  refusing  or  turning  out  responsible  tenant,  ib, 
not  allowed  to  charge  for  trouble,  807. 
when  he  will  be  allowed  salary  paid  to  bailiff,  &c.  ib. 
allowance  for  repairs  and  improvements,  renewal  fines,  &c.  ib.  808. 
to  what  extent  he  is  liable  to  keep  the  premises  in  repair,  808. 
when  the  account  will  be  directed  to  be  taken  with  Rests  against  him,  809,  810. 
will  be  directed  equally  in  respect  of  occupation,  as  of  rents  received,  811. 
how  and  at  what  rate  of  interest  he  shall  be  charged  ftom  the  time  the  mortgage 
was  paid  off  by  receipt  of  rents,  811,  812. 
costs,  812. 
appropriation  of  moneys  paid  to  mortgagor,  813. 
account  settled  in  a  suit,  between  mortgagor  and  first  mortgagee,  said  to  be  binding 

on  subsequent  incumbrancers,  812. 
mortgagee,  generally  speaking,  as  much  entitled  to  his  costs  as  to  the  money  lent,  813. 
costs  of  parties  brought  before  the  court  by  reason  of  mortgagee  having  devised 
or  settled  his  interest,  815. 
in  what  cases  he  will  be  refused  his  costs  or  be  made  to  pay  costs,  814. 
Trasteeand  executor  must  always  be  ready  with  their  accounts,  921. 
as  to  surcharging  and  falsifjring  accounts  of  trustees  and  executors,  942. 
aettled.    See  Txustbs,  Exxcittob  db  sov  Tobt. 

XJUMULATION: 

On  direction  for,  until  conversion,  who  entitled  to  profits,  43,  184. 
Trusts  for,  25,  164. 

Mr.  TheBueeon's  case,  164. 

statute  39  &  40  Gea  III.  e.  98  ("Thellusson  Act"),  165. 
operation  of  the  statute  on,  1 80. 
periods  for  which  to  be  made,  165. 

Mr.  Hargrave's  observations  on  3d  and  4th  clauses  of  the  first  section,  166. 
trusts  for  payment  of  debts  exempted  from,  ib.  352. 
testator  only  at  liberty  to  take  one  of  the  periods,  167. 
construction  of  4th  clause  of  section  1,  conflicting  decisions,  ib. 
power  of  donor  to  dispose  of  accumulations  permitted  by  clause  4,  170. 
question  whether  act  confined  to  cases  of  express  direction,  or  extends  to  cases 
arising  by  construction  of  law,  ib.  173. 
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bow  differing  fixjin  the  pToriaons  of  the  mortmam  act,  183. 
which  exceeds  or  may  exceed  the  prescribed  limita,  how  fiu  void,  181. 
initances,  ih. 
where  Toid  only  for  the  exoessi  182. 

who  entitled  to  rents  and  interests  for  the  excess  or  prohibited  jaiem;, 
183,  184. 
where  inTalid  in  their  creation,  rejected,  182. 
where  Toid,  who  entitled  to  rents  and  interest,  183,  236. 

directions  for  maintenance  and  adTancement,  good,  184. 
maintenance  oot  of  fund,  ]  85. 
liabilities  of  trustees,  190. 
tnist  for,  bj  construction  of  law,  170. 

none  on  legacy  payable  at  a  fotare  day,  171. 
nor  on  similar  gift  of  residue,  ib. 

exceptions  to  these  rules,  ib.  n.  (d). 
otherwise,  where  residue  given  on  a  contingency,  ib.  172,  n.  (g). 

differing  from  an  executory  devise  of  lands,  tfr. 
on  executory  devise  to  take  effect  on  oontingency,  173. 

if  of  speciAc  estate,  rents  go  to  heir  or  residuary  deTisee,  16. 
if  of  residue,  rents  accumulate,  ib. 
of  funds  in  court,  not  within  the  stamte,  180,  n.  (6). 
of  tents  for  renewal  of  leaseholds,  goes  to  tenant  for  life  where  renewal  csnax  Ic 

eoected,  &t)l. 
beyond  legal  limits  added  to  apitsl,  where,  569. 

ACaUfOWLEDGMENT. 

what  is  soflScient  to  take  a  case  out  of  Statute  of  Limitations,  L  259. 
and  see  HoOamd  v.  CiaHbi,  1  To.  &  Coll.  C.  C.  151. 

ACQUIESCENCE. 

of  catm  fur  tnat,  effect  of,  937,  944. 

ACnOX  of  assompsiL    See  AssuMnrr. 
nature  of,  L  245. 
on  the  case»  L  240, 244. 

ACnONS. 

slatBtes  for  limitation  of  actions,  i.  255* 

See  LnnTATioir  or  Acrioirs,  Assuxfsit,  DxTiirrs,  Rbpi^tijt. 

ADMINISTRATIOX.    See  Assets,  Pxbsoval  Estatb,  Dxbts,  ExacimiB. 

ADMISSIONS. 

edect  of  reading  admission  to  cfaaige  coupled  with  statement  and  aaaoaming  todisdKS^ 
953,  954. 

ADVANCEMENT.    See  SAnsrAcnov,  Poanoir. 

by  a  parents  purchasing  in  name  of  child,  214,  217,  225. 

doctrine  of  chancery  as  to,  in  respect  of  double  portions,  427,  tt  se^. 

following  a  gift  by  will,  428. 

gift  by  will  after  a  settlement,  429. 
not  every  advance  by  parent  to  be  considered  as  a  portion,  431 . 

ADTERSE  ENJOTJIENT.    See  Tixb. 

ADVOWSON. 

roonga^rf  of,  629. 

AFHRMANCE. 

subM^uent  not  sufficient,  where  act  done  not  acooiding  to  the  reqnisitkms  of  ^  sel 
y27,  n, 

AGENT. 

a  trxistee  for  his  principal  where,  301. 

what  description  of,  liable  to  account,  TVrry  ▼.  Watktr,  15  Sim.  448. 

ALIEN. 

sails  by,  14. 

cannot  lie  trustee,  32. 

nor  a  restm  qut  tfiat^  Amry  v.  Jfoafeno^  15  Sim.  14. 

ALIEN.\TION. 

restraints  on,  S9,  530. 

how  RlftH^tfd  by  bsnkruptry,  ib. 
in  ihe  case  of  a  married  woman,  520. 
See  HrssAjra  Ava  Wirx. 
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IMONY. 
ooart  of  chancery  has  no  jorudiction  respecting,  540,  n.  (4). 
except  in  granting  writ  of  ne  exeat  regno,  to. 

EBIGUTTAS  PATENS  AND  AMBIGUITAS  LATENS.    See  Evidbhci. 

nroiTY. 

loans  on  grants  of,  624,  et  teq, 

effect  of  borrowing  money  on  annuity,  ib, 

proviso  for  repurchase,  ib. 

charged  on  estate,  estate  liable  in  the  hands  of  a  purchaser,  369. 

on  rents  and  profits,  329,  370. 

with  a  paramount  charge  of  debts,  382. 
distinction  between  a  gift  of,  and  of  a  capital  sum  to  produce,  578,  583,  n.  lY. 
charged  on  property  which  becomes  deficient,  370,  578. 

case  where  annuitant  not  entitled  to  have  surplus  proceeds  invested,  applied  to  the 
payment  of  arrears,  578. 

•POINTMENT.    SeePowxB. 
to  a  class,  of  which  some  cannot  take,  void,  107. 
unequal,  under  general  power,  410. 
fraudulent,  where  parent  seeks  to  benefit  himself,  417. 

►PORTIONMENT. 

of  an  entire  contract,  582,  n.  III. 

of  rents  and  dividends  between  tenant  for  life  and  remainderman,  577,  578,  582, 

note  m. 
of  fines  and  expenses  of  renewing  leaseholds  between  same,  545,  550. 
See  TxirjLirT  fob  Life. 

ITICLES.    See  Sbttlbicxiit,  Husbavd  avo  Wife. 
construction  of,  26,  n.  (6). 

difference  between,  and  wills,  136. 
provision  for  issue  in,  138-140. 
settlement  reformed  by  reference  to,  141. 
•*  Usual  Powers,"  directed  by,  what  are,  142. 
direction  in,  that  chattels  shall  go  as  heir*Iooms,  efi*ect  of,  157. 

SETS.    See  Psbsoital  Estatb,  Dbbts,  Lbgacibs,  Exxoutobs,  Pabthsbship. 
legal  as  distinguished  from  equitable,  L  421,  513,  515,  583,  584, 
DOt  marshalled  in  favor  of  charity  legacies,  233. 
equitable,  doctrine  as  to,  313. 

lands  devised  to  executor  to  sell,  are,  315, 316. 

rule  liable  to  be  controlled,  317. 
effect  of  statutes  1  WiU.  IV.  c.  47,  and  3  &  4  Will.  IV.  c  104,  on  administra- 
tion of,  313,  319. 
creditors  have  no  lien  on,  377. 
administration  of,  doctrine  of  exoneration,  332,  d  teq. 

trust  estate  in  fee  made  assets  for  payment  of  debts  by  statute  of  frauds,  i.  504,  ii. 
40,  n. 

SUMPSIT. 

action  of,  L  245. 

what  is  a  sufficient  consideration  to  support,  i.  245,  246. 

moral  obligation,  L  245. 
implied  undertakings  which  are  usually  the  subject  of,  i.  245,  246. 
in  the  nature  of  a  bill  in  equity,  i.  247. 
general  issue  in,  i.  248. 
law  as  to  bills  of  exchange  and  promissory  notes,  policies  of  insurance,  and  commercial 

law  generally  administered  by  means  of  this  action,  i.  248. 
distinction  between  action  of  assumpsit,  and  action  founded  on  tort,  L  249,  250. 

tendant  terms. 

doctrine  as  to,  i.  514-516. 

satisfied  terms  whether  attendant  or  not,  now  put  an  end  to  by  statute  8  &  9  Vict.  c. 
112,  i.  292,  293,  516. 

TORNEY.    See  Solicitob. 
a  trustee  for  his  client,  where,  301. 

IL£E. 
liability  of,  at  law,  294,  n. 
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BANK  OF  ENGLAND. 

cmly  bound  to  recognise  penoot  hcrng  leteal  tide,  309L 

though  gtock  charged  uadar  a  judge's  order,  tk 

BANKER. 

not  a  tnutee,  309. 

BANKRUPT. 

may  dispose  of  his  statutory  allowanoe,  5,  n«  (a), 
tmstee,  trust  not  affected,  40. 
giA  over,  on  legatee  becoming,  89. 

proviso  for  maintenance  of,  91. 
administration  of  partnership  effects,  when  OM  pnlner  banknipt,  913. 
settlement  of  a  man's  own  property  to  go  over  on  his  beooming  bnkrapc,  iovalii  d^ 
conveyance  of  all  a  trader's  property  on  act  of,  351. 
gill  over,  in  event  of,  89,  91. 
jurisdiction  in.    See  JvBiSDicnoir,  and  see  Tarldom  t.  Hsn^,  1  To.  Jk  Csfl.  17!; 

Thompmm  v.  Dtrham,  1  Hare,  358 ;  and  Major  v.  ,Mtltmd,  3  Hara,  T7 :  wed  Pm^ 

WiUon,  2  PhUl.  656. 

BETTER  EQUITY. 

what  will  constitute  a,  729. 

BOND.    See  Rblsass. 

conduct  and  declarations  may  amount  to  release  oi,  91 3. 
when  bond  debt  may  be  tacked,  724,  725. 

BONUS. 

arising  on  property  given  to -several  fbr  life  interests,  who  entitied  to,  569. 

CAPITA. 

where  gift  is  taken  per,  419,  420,  471,  473. 
where  children  take  per  eapUa  with  their  parents,  155,  n. 
and  see  CaiLDaKV. 

CAPITAL. 

when  so  much  capital  as  will  produce  an  annual  turn  shall  be  oooaidered  as  giv«&.i3i 
when  an  annuity  for  life  only,  575. 

CARGO. 

mortgage  of,  776. 

CESTUI  QUE  TRUST.    See  Trust,  Tbvstu. 
trust  estate,  liable  for  debts  of,  41. 
rights  ot,  where  trust  terminated,  47. 

entitled  to  a  conveyance  of  the  legal  estate,  where,  47,  520. 
indemnity  to  trustee  by,  where,  47. 
cannot  be  compelled  to  execute  a  release  to  trustee,  ib. 
entitled  to  aid  of  the  court  where  trust  perfected,  52. 
where  a  stranger  to  the  contract  may  be,  280,  287. 
trustee  cannot  purchase  from,  300. 
not  necessary  party  to  suit,  where,  389,  n. 

CHARGE.     See  PoBTioirs,  Ptbchasb  Movbt,  Dbbts,  Tbubts,  Lb«acies,  Rsvit  os 
Pbofits,  Salb,  AviruiTT. 
for  payment  of  debts  and  legacies,  311,  d  ttq, 

merges  in  estate,  when  person  entitled  to  becomes  owner,  420,  424,  n. 
paid  off  by  tenant  for  life,  345. 

See  also,  as  to  charges  of  debts,  Morm  v.  T^tdber,  5  Hare,  79,  Manik^  x 
Beav.  572,  and  PurctU  v.  BiemurhaueU,  3  Jo.  &  Lau  24,  4 1. 
when  it  sinks  for  the  benefit  of  the  devisee,  23,  n. 

conflicting  decisions  referred  to,  ib. 
the  rule  stated  by  Sir  J.  Leach  as  regards  residuary  deviseesi  23,  a.  (&). 

CHARGE  and  DISCHARGE.    See  Abmissioxs. 

CHARITIES. 

jurisdiction  of  Court  of  ChaiMsery  as  to,  L  587->593. 
administration  of,  33,  34. 
certainty  requisite  in  giAs  to,  79. 
no  resulting  trusts  in  giAs  for,  246. 

Court  of  Chancery  will  administer  the  fund  cy  prt$,  where,  79,  247. 
where  no  object  named,  fund  administered  under  King's  Sign  Manual,  t6. 
construction  of  wills  founding,  t6. 

application  of  increased  income  of  property  given  to,  248. 
gift  to,  binding  on  purchaser  for  value,  with  notice,  289. 
assets  not  marshalled  in  favor  of,  233. 
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IlTTELS. 

abflolute  interest  in  first  taker,  where,  145,  n.  (c). 

direction  to  settle  as  heir*looms  as  far  as  law  will  allow,  effect  of,  157. 

EQUE. 
drawn  in  favor  of  a  particular  person,  59. 

[XiDREN.    See  Issvs,  Trusts,  Pobtioitb,  Pakbvt,  Satistagtiov,  MiiHTXirAircB. 
purchases  by  parents  in  name  of  (see  AoTAXcuisirT),  215. 
**  younger,'^  doctrine  as  to  portions  for  (see  Pobtiovs),  393. 
who  are,  411,  423,  n. 
when  to  be  ascertained,  414. 
"Within  what  time  they  must  be  bom  to  share  in  legacy,  417. 
maintenance  of,  (see  Mahttknahci),  459,  et  uq. 

giA  to  a  man  and  his  children  for  undefined  interests,  how  they  take,  468,  471. 
take,  |»cr  UirpeM  or  per  eapUOf  where,  4 19,  471,  473,  n.  II. 
always  included  in  settlements  directed  by  the  court,  488. 

though  they  have  no  independent  right,  ib. 

may  be  barred  by  the  wife  waiving  her  settlement,  489. 

when  they  may  enforce  the  settlement,  ib. 
not  entitled  to  maintenance  out  of  their  mother^s  separate  property,  492. 
covenants  respecting,  in  separation  deeds,  529,  541,  n.  YII. 

DSES  IN  ACTION.    See  Husbajtd  avd  Wipb,  YoLuirTAaT  AssioncEVT. 
natare  of  chose  in  action  in  the  view  of  the  common  law,  850, 
originally  not  assignable,  850. 

exceptions,  851,  852. 
assignable  in  equity,  852. 
consideration,  853,  n. 
now  assignable  at  law,  854. 

requisites  to  render  assignment  of  effectual,  against  third  persons,  856,  et  eeq, 
notice,  857,  859. 

to  one  of  several  obligors,  sufficient,  858. 
duties  of  trustees  in  respect  of,  857,  858. 
not  necessary  as  between  the  assignor  and  assignee,  858. 
condition  of  debtor  who  has  notice  of  assignment,  858. 
notice  to  mortgagor  not  necessary  in  assignment  of  mortgage,  859. 
interest  which  creditor  has  by  deposit  of  deeds  may  be  assigned,  ib, 
order  given  by  person  having  funds  in  the  hands  of  another,  when  it  amounts  to  an 

assignment  or  appropriation,  860,  862,  and  see  59. 
what  will  and  will  not  amount  to  an  appropriation  of  a  policy  of  insurance,  or  other 

chose  in  action,  to  the  payment  of  a  debt,  861. 
assignment  of  contract  for  sale  or  purchase,  863. 

generally  assignee  of  chose  in  action  takes  subject  to  all  the  equities  and  liabilities  to 
which  the  property  was  liable  in  the  hands  of  the  assigix>r,  863. 
exceptions,  863,  864. 
effect  of  length  of  time,  864. 
assignee  of  mortgage,  864. 
assignment  of  legacy,  864,  865. 
court  binds  the  property,  867. 
things  which  cannot  be  assigned,  867. 
half  pay,  ib, 
pensions,  ib, 

things  which  can  only  be  produced  by  litigation,  868,  872. 
maintenance  and  champerty  as  affecting  the  assignment  of  rights,  869,  871. 

lONTES.    See  Jcbisdictioit. 

sale  of  lands  in,  ordered,  8. 

will  of  lands  in,  not  triable  here,  ib,  n.  (d), 

appointment  of  managers  and  oonsigpees  of  property  in,  15. 

IPOSITION  DEEDS.    See  Debts. 
agreements  for,  enforced,  353. 

rDITION.    See  Tbustbb. 

illegal,  attached  to  absolute  giA,  donee  not  bound  by,  229. 

annexed  to  portions  must  be  complied  with,  399. 

in  law  annexed  to  estate  for  life,  i.  152. 

cases  of,  distinguished  from  cases  of  election,  592. 

TDITIONAL   LIMITATION,  i.  154. 

distinction  between  condition  and  conditional  limitation,  i.  538. 
and  contingent  remainder,  ib. 
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CONSIDERATION.    See  E^uitabu  hmnwm^  Chosbs  tm  Acnev. 
what  sufficient  to  mppoit  ao  actioo  of  assumpsit,  L  246. 
what  sufficient  fog  the  creation  of  an  ancient  use,  L  450. 
eTcry  wil]  implies  a  consideration  in  itself,  i.  520. 

past  seduction  and  cohabitation  not  a  good   consideratkm  to  support  a  givai  of  ib 
annuity.    Bammomt  t.  JUae,  15  Law  J.  141,  Q.  B. 

CONSTRUCTION.    See  Issus,  Wiu,  Dxxs,  Etdxscs,  Eucnox,  Wokbs. 
of  Deeds  and  Wills — general  rules,  i.  519-550. 

interpretation  of  every  instrument  depends  on  matter  of  ftct  and  of  law,  L  521. 
rules  for,  arising  upon  matter  of  law,  to  be  determined  by  the  judf^e,  i.  521,  549. 
rules  of  ooDStmctkm  as  distinguished  firom  rules  of  law,  i.  527,  528,  n.,  534,  536, 544, 

557. 
distinction  between  words  of  modification  of  the  estate  and  limitation,  L  521,  il 
generally,  same  rules  of  interpretation  applied  to  deeds  as  to  ^lls,  L  523. 

See  Brno  ▼.  jEno,  4  Hare,  171. 
distinctions,  L  523,  547.    [el  v.  infra,  in  this  title.] 
intention,  the  governing  principle,  i.  527,  561. 
bounds  to  the  application  of  this  doctrine,  L  546,  547. 
words  to  snbsenre  to  the  intention,  L  527. 

tU  ra  magU  vdUal^  i.  527. 
intention  collected  on  grounds  of  a  judicial  nature,  i.  527. 

meaning  of  words  used,  not  the  intention  at  large  to  be  asoertained,  i  556  •  iu  5^59fiL 
a  man^s  grant  taken  most  forcibly  against  himself,  i.  528. 

deed>poll,  ib, 
construction  to  be  on  the  entire  instrument,  i.  528. 

and  so  that  all  parts  may  agree,  i.  529. 
when  deed  cannot  take  effect  according  to  the  letter,  if  possible,  it  is  to  have  eflset  iD 
some  other  way,  i.  529,  530. 

«/  rt9  magiM  vakat  quam  pereatjib. 
rules  adopted  from  civil  law  as  to  legatory  matters,  i.  523,  524,  and  n.  (e}. 
construction  of  Conditions,  generally  the  same  in  equity  as  at  laiir,  i.  524. 
generally,  oonstruction  of  Limitations  the  same  in  equity  as  at  law,  L  524. 
qualification  of  this  rule  as  r^ards  Blxecutory  LimitaticHis  in  wills  and  articles,  L  525, 

526 ;  and  see  ExscuromT  Tmrnrrs. 
ofwill8,L630;iL  17,18,27. 
devises  more  favorably  expounded  to  pursue  the  intention,  i.  530. 

reason  assigned  can  only  control  doubtful  words,  L  535,  536. 

estate  by  implication,  530. 

words  controlled  by  gifl  over,  ib. 

cross  remainders,  i.  530,  531. 

cypna,  or  approximation,  L  531. 

applied  to  model  limitations  which  would  otherwise  be  void  fat  jemateaem, 
I  531,  532,  533. 

tenancy  in  common,  L  534. 
of  particular  devises,  27 ;  and  see  Garratt  v.  Codeerd^  1  Ta  &  CoIL  C  C.  506. 
of  Deeds,  L  534,  d  109. ;  iL  29. 
intention,  even  in  a  deed,  may  sometimes  prevail  over  technical  woida,  L  534. 

Chohnonddty  v.  C&i/on,  stated,  i  550  to  553. 
difierence  in  oonstruction  of  deeds  and  wills,  as  to  future  estates,  i.  534. 
oonstruction  of  deed  may  be,  to  some  extent,  influenced  by  recitals,  L  535. 

as  regards  the  subject,  ib. 

indemnity  bond,  ib. 
intention  as  applicable  to  the  effect  of  the  Statute  of  Uses,  i.  536. 
repugnant  clauses  in  will  or  deed — how  rules  to  be  applied  to,  i.  536. 

words  in  the  habendum  of  a  deed,  i.  536. 
plain  Mistakes  will  not  vitiate  a  gift,  even  in, a  deed,  L  538,  541. 

misreciial,  ib. 

gifl,  by  a  description,  which  is  erroneous  in  part  only,  L  539. 

Faiaa  demonatratio  non  noret,  i.  539. 

misdescription  in  a  will,  i.  539. 

legacy  revoked  in  erroneous  supposition  that  the  legatee  was  dead,  L  539. 
of  foreign  contracts,  13,  14. 
of  wills  according  to  domicile,  ib.  n.  (/). 
of  marriage  articles,  26,  n.  (6). 
diflerenoe  of,  in  articles  and  wills>  136. 

in  same  instrument,  140. 
*nles  of,  in  regard  to  trusts,  25,  26, 295. 
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NSTRUCnON— amfwiiKrf. 
the  purpose  does  not  always  confine  the  gift    See  RssuLTiire  Trust. 
Surrender  to  be  construed  by  the  same  rules  as  common-law  conveyance,  i.  548. 
power  exercised  by  person  having  also  an  interest,  i.  549. 

NSTRUCTIVE  TRUSTS,  L  511 ;  ii.  193,  et  aeq.    See  Trusts. 
whether  purchaser  will  be  affected  by  notice  of,  195. 

tNTINGENT  INTERESTS.    See  Voluvtast  AsBisirKXNTi. 
in  land  now  pass  by  deed  at  law,  and  iemble  in  equity,  879. 

WTTNGENT  REMAINDERS, 
nature  oi^  i.  155,  156. 

how  destroyed  or  rendered  incapable  of  taking  effect  under  the  old  law,  i.  157. 
now  rendered  indestructible  by  stat.  8  &  9  Vict.  c.  106,  §  4,  i.  156,  291,  500,  n.  (d); 

ii.  948. 
trustees  to  preserve,  under  the  old  system,  nature  of  their  office  and  duties,  948-951. 

>NTRACT.    See  Voluittart  Contract,  Covxvaitt. 
foreign,  construction  of,  13,  14. 

where  executed  in  English  form,  iir, 
stipulations  in,  in  favor  of  third  parties,  how  enforced,  275. 

>NTRIBUTION,  837,  et  teq. 
dififers  from  marshalling  only  in  tpede,  837. 

when  the  right  to  arises  upon  the  instruments  themselves,  837,  838. 
as  regards  devises  and  legatees,  838,  839. 

devisees  and  specific  legatees  each  contribute  in  proportion  to  the  payment  of  specialty 
debts,  839. 

Tombi  V.  Roch  (2  Coll.),  839,  n.,  847,  n. 
between  Sureties,  L  661-663 ;  ii.  843-845. 

>NVERSION. 

tenant  for  lifb  entitled  until,  44 
where  lands  belong  to  a  partnership,  208,  580,  n.  U. 
questions  arising  as  to,  between  beir  and  next  of  kin,  233. 
out  and  out,  240,  n.  [ei  v.  infra  in  this  titlej. 
for  the  purposes  of  the  will,  234. 

where  land  directed  to  be  sold,  surplus  goes  to  the  heir,  233,  234. 
in  the  case  of  a  mixed  fund,  235. 

where  money  is  directed  to  be  laid  out  in  land,  and  part  is  undisposed  of,  ib. 
out  and  out  to  the  exclusion  of  the  heir,  237, 240,  n.  (a), 
not  by  a  declaration,  that  proceeds  of  real  estate  be  considered  personalty,  238. 
where  next  of  kin  take  by  implication,  238. 
in  questions  between  the  heir  and  residuary  legatee,  239. 
where  a  gift  of  Residue  will  carry  undisposed  of  proceeds,  241. 
where  a  portion  of  residue  of  mixed  fund  lapses,  heir  takes  his  share,  242. 
lapsed  proceeds  of  realty  are  personal  estate  in  the  heir,  ib. 
arising  from  the  maxim  that  "  what  ought  to  be  done  is  to  be  considered  as  done,'* 

253,256. 
land  directed  lo  be  sold,  and  vice  vertdf  256. 
direction  to  oonvert,  must  be  explicit,  257. 

where  money  directed  to  be  laid  out  in  freehold  or  leaseholds,  ib, 

where  dependent  on  a  requestor  approbation,  ib,  261. 

under  power  to  convert,  does  not  arise  unless  fund  invested,  258. 

where  discretion  vested  in  trustees,  41,  259. 

mortgage  not  a  proper  execution  of  trust  £>r  sale,  where  conversion  clearly 
intended,  369. 

for  sale  *^  with  all  convenient  speed,"  42,  260,  565. 

real  estate  charged  with  debts,  261. 

makes  real  estate  liable  to  legacy  duty,  267. 
does  not  arise  where  purpose  for  which  it  was  directed  has  ceased,  261. 

persons  who  would  take  a  collateral  benefit  not  entitled  to  call  for,  ib.  263. 

where  intent  was  to  rely  on  a  personal  covenant,  263. 
principle  carried  out  in  all  its  consequences  unless  controlled,  264. 

not  extended  to  what  might  have  been  done,  265. 

not  in  favor  of  mere  stranger,  as  the  crown  or  lord  by  escheat,  266. 
where  testator  has  contracted  for  sale  of  real  estates,  267. 
in  whose  fiivor  the  court  will  interfere,  268. 

where  the  question  arises  on  a  devise,  ib, 

where  on  a  contract,  369. 
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CONyERSION--€imHiniaf. 

where  the  oontiact  affects  specific  propeztj,  ib. 
where  it  does  not  affect  specific  property,  272. 
qualification  of  mle  as  to,  270. 

where  property  directed  to  be  oonyerted  gets  to  person  eotitled  either  way,  & 
where  same  person  debtor  and  creditor,  ib. 

where  the  property  is  outstanding  in  a  tmstee,  peraoo  entitled  may  dedareUs 
election,  271,  293,  n. 
where  oonsomable  property  given  to  several  in  snoceasion,  41,  42,  552. 

mle  as  between  tenant  for  life  and  those  in  remainder,  41,  43,  44,  552,  580,  a.  L 
a  qnestioo  of  intention  to  be  collected  from  the  will,  552  to  557. 
what  income  allowed  to  tenant  for  life  of  raidut  for  first  year,  wheiv  ii  maA  be 
converted,  558-568,  580,  nn.  L  IL 

bonnses  must  be  invested  as  capital,  569. 
within  what  time  to  be  made,  42,  260,  565. 
where  the  profits  of  a  partnership  are  directed  to  be  settled,  580,  n.  L 

OONYEYANCES.    See  Dxnw,  TomTiovs  CorvsTaHcss. 
at  common  law,  i  161-164. 

COPYRIGHT,  statutes  in  regard  to,  L  183. 

CORPORATIONS. 

may  be  trustees  of  personal  estate,  33 ;  and  of  real  estate  for  charity,  tft. 

not  of  real,  for  private  purposes,  ib. 
effect  of  Mnnidpal  Corporations  Aet,  33-35 ;  and  see  Monttf-^tmrnd  ▼.  Carporafte  tf 
PlgmmUh,  9  Beav.  67. 
money  paid  for  the  compulsory  purchase  of  one  part  of  their  lands  rmy  be  appfid 
for  the  payment  of  incumbrances  on  another  part.    JSx  parte  Coryoratimk  9f  Cm^ 
bridge,  6  Hare,  30. 

COSTS.    See  TavsTxs,  Exxcuroa,  MoaToias,  Accouirr. 

in  mortgage  suits,  678,  691,  692.    And  see  Foaacuisirms,  Rxasxpnoa-,  Taaraia. 
mortgage  to  a  solicitor  to  secure,  630. 

COURT  OF  CHANCERY.    See  JvaiBDicnoT. 

COVENANT.    See  **  Wbat  oireBT  to  bi  ]»«vi  coasiBiaas  as  mme.** 

where  a  person  has  covenanted  to  do  an  act,  and  he  does  something  thai  may  be  go»> 

strued  into  a  performance,  204. 
not  specifically  executed  in  favor  of  volunteer,  889. 

CROWN,  RIGHTS  OF  THE,  L  177, 178,  504;  u.  32,  33,  237, 266.    And  see  FauxiTcnL 

cannot  avoid  an  equitable  mortgage  or  the  lien  of  a  &clor,  &C.,  774,  7S6l 

CREDITORS.    See  Judomeht,  PAaTicxasaip,  Dsbtb,  Tbitsts. 

proceedings  by,  against  debtor's  equitable  interest  in  real  esmte,  41. 

trosts  for,  doctrines  as  to,  58,  59. 

interest  of,  in  joint  parmership  e^cts,  212. 

voluntary  conveyances  not  binding  against,  185,  290,  887. 

bow  far  entitled  against  collaterals  in  a  settlement,  ib^  292. 

legatees,  trustees  for,  where,  297. 

canoot  claim  in  oompetitioo  with,  326. 
bow  afiected,  by  devises,  for  payment  of  debts,  313. 
in  suits,  by  one  of  several,  all  may  come  in,  314. 

proof  of  debts  in  361-363,  n. 

ioterest  given  in,  325. 

trustee  for  sale  cannot  sell  during,  382. 
specialty,  must  bring  into  hotchpot  whieit  they  have  received  of  personal  estate,  318L 
under  trust  deeds  for  payment  of  debts,  349,  357. 

suits  afiecting,  353. 

what  creditors  entitled  to  the  benefit  of,  355. 

when  entitled  to  interest,  ib. 

must  give  up  liens,  360. 

cannot  sue  for  trust  property,  %b. 
how  afiected  by  sale  of  testators  estate  by  executor,  371,  375,  37  7. 
have  no  lien  on  the  assets,  377. 

CURTESY,  estate  by,  i.  145,  501 ;  and  see  Hvseavb  axb  Wifb. 

CYPRES,  126.    And  see  Cobstbuctiob. 

DAMAGES. 

on  unliquidated  demand,  844. 
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»£BTS. 

order  in  which  debts  are  to  be  paid  at  common  law,  i.  192, 193. 

all  equally  have  daim  to  payment  in  the  view  of  the  G>iirt  of  Chancery,  i.  421.    See 

EauiTABLX  AsiETfl  [and  infra  in  this  section], 
order  in  which  funds  for  payment  of  debts  are  applied,  817. 
personal  estate,  first  fund,  334,  346,  n.,  818. 
order  may  be  varied  by  testator,  822,  823. 
trusts,  by  will,  for  payment  ot;  312,  365. 
liability  of  heir  for  payment  of,  i6. 
effect  of  statutes  3  &  4  WiU.  &  Mary,  c.  14;  1  WilL  IV.  c.  47;  and  3  &  4  Will.  IV  c 

104,  on,  313,  319. 
I>octrine  of  equitable  assets,  t6. 
charge  for  payment  of,  how  it  affects  specialty  creditors,  313,  319. 

constitutes  the  assets  equitable,  and  to  be  adminisiered  equally  among  special  and 
simple-contract  creditors,  314. 
requisites  of,  315. 
-     on  rents  and  profits  will  authorize  a  sale,  316,  547. 

specialty  creditors  must  bring  into  hotchpot  wliat  they  have  received  oat  of  personal 

estate,  318. 
creditors  having  security  not  affected  by  rule  of  distribution,  tfr. 
stamte  3  &  4  Will.  IV.  c.  104,  does  not  apply  where  these  is,  319. 
importance  of  ascertaining  whether  there  is  or  not,  320. 
i¥bat  will  amount  to,  321. 

charge  by  implication,  322. 

express  charge  not  liable  to  be  defeated  by  subsequent  devises,  ih. 

by  preliminary  words,  323. 
effect  of,  on  testator's  real  representatives,  ib.  367. 
makes  a  sale  necessary  where,  367,  368. 
by  Married  woman  on  her  separate  estate,  324. 
l^  whom  property  to  be  sold  under,  365,  367. 

difference  between  a  charge  and  a  power  given  to  executors  to  sell,  366. 
oonstimtes  a  trust,  368. 

See  Chaeab. 
exoneration  of  personal  estate  from  payment  of,  333,  818,  819. 
of  mortgaged  lands,  334,  346,  823,  824,  826. 
only  where  the  debt  is  proper  debt  of  mortgagor,  335,  824,  825. 
what  amounts  to,  336,  337,  342,  346. 
marshalling  of  assets  for  payment  o^  827,  et  teq, 
trust  deeds  for  payment  oC,  58,  349. 

valid,  though  for  the  purpose  of  defeating  some  particular  creditor,  350. 

when  invalid,  ib.  352. 

operation  of  statutes  13  Eliz.,  and  27  Eliz.  on  351. 

an  act  of  bankruptcy,  where,  ib. 

not  affected  by  the  Thellusson  Act  352. 

void,  against  creditors  of  an  insolvent,  when,  ib. 

equitable  doctrines  affecting,  ib. 

what  creditors  entitled  to  the  benefit  of,  353-855,  361,  n. 

trustees  under,  having  discretion,  355. 

refusing,  when  the  court  will  act  under,  ib. 

persons,  not  objects  of  trust,  cannot  enforce  it,  ib. 

when  creditors  entitled  to  interest  on,  t^. 

See,  as  to  interest  on  debts  in  administration  suits,  Davii  v.  Combermert,  15 
Sim.  394. 

operation  of  the  Statute  of  Limitations  on,  357. 

must  be  founded  in  good  faith,  ib. 

one  creditor  can  have  no  advantage  not  given  to  the  others,  358. 
unless  the  others  agree,  359,  360. 

creditors  under,  cannot  redeem  a  mortgage,  360. 
in  creditor's  suits,  may  be  impeached  by  the  other  creditors,  ib.  361. 

should  be  proved  by  plaintiff,  if  real  estate  sought  to  be  affected,  361,  363,  n. 
doctrine  on  sales  by  executors  and  trustees  for  payment  of,  371,  379,  380. 

where  debts  have  been  paid,  379. 

of  purchaser  seeing  to  the  application  of  his  purchase  money,  371,  380. 
legacy  presumed  to  be  a  satisfaction  of,  428,  n.  (c),  437,  455,  n.  L 

See  SlTISFACTIOT. 

due  to  wife,  husband  may  release^  480. 
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DECLARATION  OF  TRUST.    See  Emnrcs. 

as  a  mode  of  transfer  of  equitable  rigfats  and  interests,  897. 

as  a  mode  of  tnnsfer  of  contingent  interests  and  possibilities,  912. 

difference  between  declaration  of  trust  and  assignment,  913. 

DEED.    See  CosrsrarcTiGT,  VoivirTABT  Dsin,  E%uttabi.x  Mobt6A«s. 

production  of^  mortgagee  not  bound  to  produce  the  deeds  till  payment,  655,  670. 

exception,  671. 
deads  delivereid  to  subsequent  mortgagee,  without  notice  of  prior  mortgage,  68S,  76SL 
relief  given  in  mortgage  suits  where  the  deeds  hare  been  lost  or  destroyed,  690. 
effect  of  mortgagee  not  obtaining,  or  not  keeping  the  title  deeds,  as  affecting  pnoiiks, 

767,  787-789,  795,  n. 
on  termination  of  suit  to  be  delivered  to  the  party  who  deposited  them,  Phmkd  r.  Im, 
6  Hare,  66. 

DEFECTIVE  SECURITIES.    See  Tutavt  nr  Tail. 
by  way  of  mortgage,  639. 

DEMURRER. 

as  to  relief  given  at  the  hearing  where  the  suit  might  have  been  stopped  by  demimer,  S6S. 

DEPOSIT  OF  DEEDS.    See  E%vitabu  Mobtuaob. 

DESCENT. 

modern  law  of,  3  &  4  Will.  IT.  c  106,  i.  176. 
to  heir  at  law  where  the  purpose  ikils,  233. 

DETINUE. 

modern  use  of  this  action,  L  224,  244  (c<  v.  2  Car.  &  K.  676). 

DEMSES.    See  Fbauditlxbt  Dbvisxs. 

construction  of,  18,  27.    See  Cobstbvctiob. 

revocation  of,  17,  18,  27. 

of  trust  estates,  effect  of,  36,  364.    See  the  next  title. 

general,  will  pass  trust  estates,  37. 
ihr  payment  of  debts  and  legacies,  effect  oi;  312,  332,  365. 
of  lands  to  executors  to  sell,  makes  them  equitable  assets,  315. 

DEVISE  OF  TRUST  ESTATE. 

what  will  or  what  will  not  amount  to,  37,  364. 

and  see  8hary  v.  Sharpt,  xiL  Jur.  598,  V.  C.  W.,  and  die  leferenoea. 

DISCOVERY. 

not  compelled  in  aid  of  a  foreign  suit,  «. 

DISCRETION. 

exercise  of  by  trustee,  87,  88. 

when  the  court  may  exercise  discretion  given  to  trustees,  77,  n. 

exercise  of  by  trustees  as  regards  the  sale  of  Mexican  bonds  and  the  like,  923. 

exercise  ol|  terminates  with  insolvency,  89. 

DISTRINGAS. 

to  restrain  the  transfer  of  stock,  858,  n.  (A). 

DOMICILE. 

effect  of  on  personal  property,  12. 
will,  13,  n.  (/). 

DONATIO  MORTIS  CAUSA, 
what  it  is,  i.  196. 
present  gift  cannot  oonsdtnte,  912. 

DOUBLE  PORTIONS.    See  PoBTXoirs. 

DOWER. 

disdnction  taken  in  regard  to  the  possession  of  the  legal  estate  in  r^;ard  to  dowaoii 
734,  note. 

EJECTMENT. 

action  of,  described,  i.  232-4. 

ELECTION. 

docu-ineof,  585-604. 
principle  o^  586. 
how  carried  out,  t6. 

where  party  to  elect  is  not  md  Jwrii^  587,  588. 
where  testator  has  devised  what  is  not  his  own  by  mistake,  587. 
applied  to  interests  remote  and  ooodngent,  588. 
foundation  of  the  doctrine-^intention,  589. 

must  appear  on  the  will  itself,  595. 


INDEX.  965 
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applied  to  powers,  590. 

person  may  be  estopped  from  putting  another  to  his  election  by  acquiescence,  or  kichet,  591. 

husband's  curtesy,  where  he  has  taken  benefit  under  the  will,  591. 

distinction  between  cases  of  express  condition  and  of  election,  592. 

cxmstruction  of  devises  as  applicable  to,  592. 

**  demonstration  plain" — **  necessary  implication,"  592,  593. 

where  testator  has  a  partial  interest  in  the  subject,  593. 

**  devise  of  all  my  estate,"  594. 

extrinsic  evidence,  generally  not  admissible,  595. 

in  questions  as  to  wife's  claim  to  dower  in  addition  to  the  benefits  given  by  the  will, 
595  to  597. 

on  will  of  Scotsnum,  598. 
amount  and  nature  of  property  given  must  be  ascertained  before  election,  598. 
implied  election,  598,  599. 
election  of  parent  as  regards  children,  600. 

case  where  wife  had  elected  against  a  settlement,  and  yet  children  held  entitled  to 
have  the  settlement  executed  against  creditors,  600. 
consequences  of  election,  601. 

whether  forfeiture,  601,  602,  604. 

or  compensation,  603. 

process  by  which  compensation  is  effected,  601,  613. 

ENLARGING  TIME  FOR  PAYMENT  OF  MORTGAGE   MONEY,  688.    See  Foai- 
GLosrai. 

EIQUAL  EQUITY,  728. 

Person  who  takes,  with  notice  of  an  incumbrance,  has  not  equal  equity  with  the  prior 
incumbrancer,  732.    See  BxTTsm  Eq,uiTT. 

EQUITABLE  CHARGES. 

rank  generally  according  to  their  dates,  727,  731,  732,  745. 
See  PaiomiTiss. 

EQUITABLE   ESTATES  AND   INTERESTS   IN  LAND.    See  VoLtrwTA»T  Coirvix- 
▲vcxB,  Trusts,  and  the  next  title. 
nature  of,  875-877. 
interest  of  cahd  qm  tnut  in  land  under  passive  trust,  equivalent  to  legal  ownership,  i. 

499,  501. 
under  express  trust,  20,  €t  9tq. 

precatory  words,  65,  4t  teq. 
under  trusts  by  operation  of  law,  193,  et  teq^  295,  tl  teq, 
purchase  made  in  the  name  of  another,  201. 
land  acquired  for  purposes  of  a  partnership,  207. 
in  favor  of  heir  by  way  of  resulting  trust,  223,  et  teq, 

arising  from  the  maxim  that  **  what  ought  to  be  done  is  considered  as  done,^  253, 
et,teq. 
equitable  estate  of  mortgagor,  see  E%uitt  ov  Rxdxmptiov. 
equitable  interest  arising  upon  assignments  of  choses  in  action,  contingent  interests,  and 

possibilities,  850,  et  teq. 
estate  tail  in,  how  barred,  878. 

equity  of  redemption,  see  MomTOAex,  E%vitt  or  Rxsxxftiov. 
merger  of,  in  legal  estate,  879,  880. 

analogy  between  equitable  estates  in  land,  and  equitable  interest  in  a  legacy  or  share  of 
a  residue,  865,  880. 

EQUITABLE  ESTATES  AND  INTERESTS. 

transfer  of,  by  declaration  of  trust,  11,  52 — 58,  883,  886. 

notice  essential  to  complete  the  transfer  of  all  equitable  interests  not  being  equitable 

estates,  as  against  third  persons,  858. 
voluntary  contracts  as  afieoting,  see  Yolustabt  CoirrmACTS. 

EQUITABLE  MORTGAGES  AND  LIENS. 

under  written  documents  not  under  seal,  777. 

direction  given  to  creditor  by  his  debtor,  addressed  to  a  creditor  of  the  debtor,  to  pay  out 
of  a  particular  fund,  778. 

to  receiver  of  Jamaica  estate  to  keep  down  annuity,  779. 
agreement  as  to  money  deposited  for  a  particular  purpose  carried  into  efiect,  though  to 

the  prejudice  of  creditors,  779. 
acceptance  by  the  holder  of  the  fund  not  neoessaiy,  779. 
See  Chobss  nr  Actiot,  AssienxirT  or. 


EQUITABLE  MORTGAGES  AND  UENS— coitfiMicd 
by  Deporit  of  Deeds,  780,  H  teq. 

whether  h  ainoaDls  to  a  mortgage  or  a  efaaige,  780. 

mere  deposit  opon  an  adTanoe  of  moaey  oonatimtee  a  tooaril7,  781. 

primd/aeU  on  all  the  property  contained  in  the  deeds,  781. 

not  furnitare  in  a  mansion-hooee,  785. 
will  cover  tnbaeqaent  adyanceSi  when,  781,  783. 

by  banking  company  oootiiting  of  other  partners,  782. 
deposit  of  some,  or  one  of  the  deeds  only,  788,  783. 
deeds  delivered  to  solicitor  to  prepare  a  mortgage,  783. 
efiect  as  regards  subsequent  purehasers,  783,  787. 

lien  on  deeds  claimed  by  solicitor,  783. 
object  of  deposit  may  be  explained  by  evidenoe,  784. 
deeds  deposited  with  third  person,  784,  785. 
by  debtor  to  the  crown,  786. 

legal  estate  afterwards  oonveyed  in  oontemplation  of  bsnfcmpttsy,  786. 
deposttsry  of  lease  not  bound  by  the  covenants,  786,  787. 
deposit  of  lease  with  covenant  not  to  assign,  787. 
depositor  takes  with  such  interest  only  as  the  depositor  can  giv«,  790. 
remedy  which  the  depositor  is  entitled  tO)  to  enforee  bis  security,  791. 

mortgage,  791,  795. 

nle,  792,  793,  795. 

costs,  where  sale  applied  ibr  in  bankmptcy,  794. 
equitable  title  will  not  be  defeated  by  judgment  subsequently  obtained,  794. 

EQUITABLE  RIGHT. 

generally  an  equitable  right  msy  be  asserted  by  the  person  entitled  eqaaUy  as  pluatifl' 
as  where  he  Ib  defendant,  485,  n. 
"but  there  are  many  things  by  which  a  man  may  rebut  an  equity  iivhieb  will  nsi 
entitle  him  to  come  here  for  an  original  one.'*   Lord  Hardwicke,  Riekardi  t.%h^ 
Bam.  91,  and  see  Vol.  L  p.  422. 

« EQurrr  follows  the  law." 

limitations  under  which  that  doctrine  is  to  be  accepted,  L  421. 
EQUITY    OF    REDEMPTION.    See  MosTVAeas,  RanxxmoK,  RxBBMmea  Msjn, 

MoETOAeXB. 

nature  of,  642. 

is  an  estate  in  the  land,  ib, 

will  descend,  and  may  be  devised,  entailed,  &c,  645. 
entail  barred  by  disentailing  deed,  ib, 

wherein  it  differs  from  a  trust  estate,  643. 
on  mortgage  of  wife's  estate,  644,  665. 
descent  of,  where  the  lands  mortgaged  are  held  in  gavelkind  or  borough  English,  661 

ESCHEAT.    See  FoaraxTvaa. 

ESTATES.    See  EauiTiaLa  Estates. 

nature  of,  at  the  common  law,  L  139-146. 
feudal  grant,  L  139. 
estate  in  fee  simple,  i.  139. 
fee  tail,  L  141. 

recovery,  1 143. 
estate  ibr  life,  i.  144. 
in  incorporeal  hereditaments,  i.  149-151. 

rents,  i.  149. 
estates  in  remainder,  i.  155-158. 

ESTATE  TAIL.    See  Issiri,  CaiLnaxv,  Tsvavt  xv  Tail. 
at  law,  i.  140, 142. 
rule  in  Sklley'i  case,  142. 
equitable  estate  tail    See  E%17TTAb»  Estats. 
when  may  be  given  under  a  power,  577. 
by  implication  where,  152,  153,  55a 

ESTOPPEL. 

doctrine  of,  i.  549, 550. 

EXECUTOR.    See  Tbustxi,  ExiciTToa  si  boh  Toet,  Words,  CovsTmucnoa  or. 
how  appointed,  i.  189. 
nature  of  his  office,  ib, 
devastavit  by,  i.  192. 
liabilities  o£,  ftom  the  act  of  taking  probate,  918,  919. 
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BXECUTORr-«Dn/imMd. 

not  absoWed  from  liability  on  bTeach  of  trntt  by  having  acted  under  advice  of  solicitor, 

619. 
bound  to  keep  his  Accounts  in  a  regular  manner  and  to  be  ready  with  them,  d21. 
charged  with  Interest  on  balances,  when,  921. 
liable  lor  omissions  as  well  as  acts,  922. 

omitting  to  get  in  debts,  923.    See  Choib  it  Actiov. 
investing  on  mortgage,  926. 

not  justified  in  lending  or  leaving  the  assets  on  personal  security,  926. 
genemlly  only  answemble  for  his  own  receipts,  928. 
where  an  executor  joins  in  the  signing  a  receipt  for  money,  930. 
joining  in  sale,  931. 

or  being  in  any  way  instrumental  in  money  coming  into  the  hands  of  his  co-executor, 
931. 
how  he  may  discharge  himself,  932, 933. 
must  see  that  residue  is  paid  to  those  who  are  entided  to  it,  932. 
duty  of,  where  testator's  property  in  a  foreign  country,  44. 
cannot  renew  a  lease  for  his  own  benefit,  299. 
when  entitled  to  surplus  of  trust-fund  where  no  next  of  kin,  364,  n.  IV.    (^Dawton  v. 

Clark,  there  referred  to,  overruled  by  Mapp  v.  EUodc^  xiii.  Jur.  290.) 
made  trustee  for  the  purpose  of  raising  money,  365. 
under  general  trusts  for  sale  for  payment  of  debts,  366. 
power  of  sale  implies  power  to  mortgage,  369. 
difference  between  a  devise  to  for  sale,  and  a  power,  366. 
when  surviving  executor  may  sell,  ib. 
has  a  power  to  sell,  by  implication,  where,  367. 

from  purchaser,  not  bound  to  see  to  the  application  of  purchase  money,  ib, 
duty  of,  to  realize  testator's  estate,  372. 
within  what  time,  42,  565,  566. 

dt  mm  tort,  373.    See  the  next  title. 
purchaser  or  mortgagee  from,  of  testator's  personal  estate,  acquires  an  absolute  title,  ib. 
otherwise,  if  sale  not  required  for  the  purpose  of  the  estate,  374. 

or  by  executor  for  his  own  purposes,  298, 374. 
fraud  as  affecting  such  transactions,  ib.  375. 
on  sale  of  property  specifically  bequeathed,  376. 

where  the  executor  has  assented  to  the  legacy,  ib, 
of  his  own  specific  legacy,  378. 
after  notice  that  debts  are  paid,  379. 
residuary  legatee,  how  affected,  ib. 
alienation  without  value  by,  ib, 
ultimate  limitation  to  in  default  of  appointment,  gives  the  absolute  interest,  in  what 

case^  496, 497, 512, 536,  n.  IV. 
Costs  of,  939. 

when  ordered  to  pay  costs,  940,  n. 
Wilftd  default,  decree  for,  941. 

course  to  be  pursued  in  administering  the  estate  of  an  executor  where  he  has  bequeathed 
part  of  the  testator  s  assets  m  ipscis  as  his  own,  954,  n.  III. 

2XECUT0R  DE  SON  TORT. 

account  settled  between  him  and  the  rightful  executors,  not  binding  on  eeiha»  qut  trutCj 

942,  953. 
has  none  of  the  privileges  of  a  rightful  executor,  953.  ' 
agent  of  executor  de  $on  tort  is  himself  executor  de  ton  tortj  Sharland  v.  Mkkmt  x.  Jur. 

771. 

2XECDT0RT  BEQUESTS  OF  PERSONAL  ESTATE,  L  472. 

OffiCUTORY  DEVISES, 
introduction  of,  i.  470. 
description  of,  ib.,  ii.  161. 
indestructibility,  i.  471. 
to  take  effect  on  a  contingency,  accumulation  of  rents,  where,  1 73. 

aCECUTORY  TRUSTS.    See  Tbust. 

EXONERATION.    See  Debts. 
doctrine  of,  333,  847. 
of  personal  estate  from  payment  of  debts  and  legacies,  332,  et  $eq, 

what  will  amount  to,  337,  818,  820-822,  846. 
exoneration  of  residue,  343. 
exemption  in  favor  of  legatees  not  extended  to  next  of  kin,  ib. 
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EXONERATION— omfimiftf. 

of  estate,  by  tenant  for  Life,  or  other  persons  having  a  partial  interest,  pafing  off 

brance,  307,  345. 
neither  heir  nor  devisee  can  claim  to  have  the  estate  exonerated  against  specifijc  or  pe- 

caniary  legatees,  343. 
as  between  tenant  for  life  and  remainderman,  841. 
of  the  estate  of  a  married  woman,  S41,  842. 
son  entitled  in  remainder  joining  in  mortgage  with  father  tenant  for  life,  843. 

EXPRESS  TRUST,  i.  496.    See  TmusT,  EaurrABLS  Estates. 

provisions  of  the  Statute  of  Frauds,  29  Car.  II.  c.  3,  as  affecting  trusts,  L  497. 

Evidence  (Parol  and  Extrinsic).    See  Lxoacixs,  Pobtioks,  Satisfactiof,  Ei^xcriav. 
application  of  extrinsic  evidence  to  the  interpretation  of  wills  and  deeds,  L  5M— 571. 
rules  the  same  at  law  and  in  equity,  i.  555. 

Sir  James  Wigram's  propositions,  L  554,  555,  n. 
General  rules. 

parol  evidence  cannot  be  given  to  vary  or  add  to  a  written  instrument,  i.  555. 
exceptions  and  qualifications, 
date  of  deed,  i.  556. 
consideration,  ib, 
as  regards  the  tubjttt  and  the  object,  meaning  of  words  used  may  be  ascertained  by  re- 
sorting to  extrinsic  circumstances,  L  556,  557. 
dictionaries  and  the  like,  L  557. 
distinction  as  regards  words  of  gift  or  limitation,  i.  557. 
general  rule  as  to  admissibility  of,  in  legatory  matters,  445,  453. 

judge  and  jury  to  be  placed,  as  it  were,  in  the  situation  of  the  party  who  used  the  words 
when  he  used  them,  i.  557,  558 ,-  and  see  i.  527. 
cotemporaneous  exposition  and  ancient  usage,  i.  558. 
evidence  to  explain  meaning  in  mercantile  transactions,  ib. 
in  contracts  between  landlord  and  tenant,  ib. 

to  show  who  was  the  person  intended  under  the  words  used,  L  559. 
that  the  words  used  include  certain  premises  as  part  of  the  thing  given,  L  560. 
relationship  of  donee,  ib, 
declarations  of  testator,  ib.  \  1i.  442. 

where  direct  evidence  of  intention  may  be  given,  L  560, 561. 
subsequent  acts  of  the  parties,  i.  562. 
Lord  Bacon's  distinction  as  to  the  admissibility  of  parol  evidence  in  caaes  of  ombigwtaB 

patens  and  of  ambiguitas  latentj  L  562-564,  573. 
application  of  parol  evidence  to  repel  presumptions  of  law,  L  565-571 ;  jL  445,  H  mj. 

458,  n. 
distinction  between  legal  presumptions  and  presumptions  which  arise  from  oollatenl 
circumstances,  i.  565,  567,  568. 

rule  as  expounded  by  Sir  E.  Sugden,  i.  566,  567. 
instances  of  presumptions  of  law  in  regard  to  legacies,  where  evidence  is  excluded,  the 

meaning  being  ascertained  by  construction, i.  566,  569,  570. 
presumption  raised  against  the  apparent  effect  of  the  instrument,  may  be  repelled  by 

evidence,  when  and  when  not,  i.  567. 
oases  depending  on  acts  partly  tn/crvrvot,  and  partly  testamentary,  i.  568;  iL  448. 
Sir  E.  Sugden's  distinction  on  this  subject,  i.  567,  575;  ii.  452. 
doctrine  of  Sir  J.  Leach,  i.  574,  575;  uL  450,  451. 
the  question  stated,  453,  454. 
evidence  admitted  to  repel  the  presumption  against  double  portions,  L  568, 569;  iL  441, 

442,  444, 468,  n. 
in  questions  as  to  satisikction  as  regards  portions,  441,  445,  et  «g. 

See  PoRTiova. 
evidence  to  raise  the  primary  presumption  of  law,  in  regard  to  the  satisfactioD  of  poi^ 

tions,  i.  571. 
in  questions  as  to  the  satisfaction  of  a  debt  by  a  legacy,  i.  570;  ii.  442,  445,  449,  453, 

458,  n. 
evidence  to  prove  that  a  trust  was  intended,  199. 

parol,  may  be  given  to  show  whether  a  voluntary  deed  was  intended  to  be  a  final  act, 
883. 

See  VOLUHTART  COKVSTANCX. 

subsequent  declarations  or  instructions  cannot  be  received  in  evidence,  883. 
evidence  to  repel  resulting  and  constructive  trusts,  i.  571 ;  iL  202,  206, 214^243, 245, 
246. 
of  illegal  purpose  for  which  a  legacy  is  given,  245. 
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'^IDENCE— omhniiMf. 
received  to  explain  the  object  of  a  Deposit  of  deeds,  785. 
not  received  in  cases  of  Election,  595. 

whether  to  be  received  to  show  that  legacy  given  exclusive  of  debts,  607,  608. 
in  cases  of  Satisfaction  and  Performance,  610. 
to  show  that  a  transaction  was  intended  as  a  mortgage,  619,  620,  625. 

lCTOR. 

right  of,  to  pledge,  773,  774. 

LMILT.    See  WoaDi,  Covstrvctioit  ov. 
trusts  for,  73. 

interpretation  of  the  expression,  66,  74. 
agreements  entered  into  to  support  the  peace  of,  enforced  in  equity,  288. 

iLON. 

forfeiture  of  goods  by,  5,  n.  (a), 
of  what  he  may  dispose,  i6. 

NES.    See  Xxsaitt  roa  Livx. 
ibr  renewal  of  leaseholds  and  copyholds,  how  to  be  raised,  540,  541. 

NES  AND  RECOVERIES, 
provisions  of  the  statute  3  &  4  Will.  IV.  c.  74,  by  which  they  were  abolished,  i.  166- 
170. 
alienation  by  married  women,  i.  169. 

)LLOWING  MONEY  INTO  LAND,  205. 

)RECLOSUR£.    See  Tin. 

right  of  mortgagee  to  foreclose  the  equity  of  redemption,  674. 
there  cannot  be  a  foreclosure  of  a  part,  ib. 

bill  by,  cettvi  quit  truit  entitled  to  part  of  trust  money  lent  on  mortgage,  ib. 
joint  mortgagees,  675. 
parties  to  bills  for  foreclosure. 

See  Partixs. 
bill  for  foreclosure  may  be  filed  notwithstanding  a  tender,  ib, 
or  receipt  given  in  full  if  paid  in  securities  not  available,  ib, 

but  such  security  may  be  taken  as  a  substitute,  ib, 
where  the  mortgagee  has  a  security  upon  land  and  stock,  &C.,  275. 
agreement  not  to  foreclose  for  a  given  time,  676. 

where  the  security  is  in  the  way  of  charge,  it  will  not  authorize  foreclosure,  ib. 
when  the  mortgagee  is  entitled  to  a  sale,  678. 

effect  of,  as  regards  costs,  t6, 679. 
where  there  is  a  covenant  for  further  assurance,  679,  680. 
when  heir  or  devisee  of  mortgagor  is  an  infant,  680,  681. 
against  married  woman,  681. 

where  heir  or  devisee  of  mortgagee  is  out  of  the  jurisdiction,  or  cannot  be  found,  684. 
where  the  mortgagor  pending  the  suit  has  assigned  his  interest,  692. 
whether  heir  who  has  foreclosed  the  estate  may  keep  it,  paying  the  mortgage  money,  682. 
provisions  of  the  act  7  Geo.  II.  c  20,  685-687. 

what  cases  are  embraced  by  the  act,  and  what  not,  687. 
indulgence  granted  to  mortgagee  by  enlarging  time  for  payment  of  the  mortgage  money 
in  foreclosure  suits,  ib.  688. 

present  practice  as  to  enlarging  time,  688. 
recognitions  of  title  of  the  party  seeking  to  foreclose,  or  to  redeem,  690. 
relief  given  where  deeds  lost  or  destroyed,  ib, 
costs  of  parties  disclaiming,  691. 
taking  bill  jtro  txmftaao^  ib. 

requisites  for  making  the  foreclosure  complete,  692. 
of  opening  the  foreclosure,  682,  683. 

>REIGN  COUNTRIES.    See  Jurisdictiov. 
contracts  in,  constniction  of,  13. 

where  executed  in  English  form,  i6. 

>REIGN  COURTS. 

proceedings  in,  when  the  court  has  made  a  decree  here,  12,  n. 
discovery  not  given  here,  to  be  used  in  a  foreign  court,  11. 

3REIGN  PRINCES, 
suits  by,  14. 

3REIGN  JUDGMENTS, 
how  far  binding,  15,  n.  (e). 
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FORFEirURE  AND  ESCHEAT.    See  Cmowv,  Riens  or. 

of  tni3t  property,  32. 

FRAUD.     See  NseueBirci,  and  VoL  IIL,  same  title, 
relief  against,  doc  barred  by  lapse  of  time,  62. 
will  be  by  laches  aAer  discovery  of,  ib.  198. 
affecting  purchases  from  ezecators,  375. 

from  trustees  for  sale,  384. 
oonstructiTe,  in  transactions  between  attorney  and  dient,  principal  and  agent,  30L 

FRAUDS,  STATUTE  OF,  i.  161.  497,  512 ;  ii.  20. 

tnuts  by  operation  of  law  not  within  the  statute,  194. 

GAVELKIND  LANDS.    See  Tkust. 

GIFT.    See  Voluvtabt  Aisieraurr. 

GRANT. 

immediate  freehold  in  corporeal  hereditaments  may  pass  by,  8  &  9  VkL  c  106,  L  291, 477. 
word  **'  grant"  does  not  now  imply  a  covenant,  i.  545. 

HEIR.    See  Tmvrr. 

trustee  of  legal  estate,  where,  33,  296,  366,  367. 

liable  to  pay  his  ancestors'  debts  to  the  extent  of  lands  descended,  313. 
purchaser  from,  of  land  descended  holds  discharged  of  debts,  388. 
descent  to,  where  purpose  of  devise  fails,  233. 

«  HEIRS  OF  THE  BODY." 

words  of  purchase,  when,  150. 

"  Issue,"  when  construed  as  synonymous  with,  155. 

HEIR  AND  NEXT  OF  KIN.    See  Tkubt. 
resulting  trust  in  favor  of,  223,  232. 

HEIR  LOOMS. 

direction  in  will  that  chattels  shall  go  as.— effect  of,  156. 
**  as  far  as  rules  of  law  will  allow,"  157. 

HOTCHPOT. 

specialty  creditors  cannot  come  into  equity  for  payment  oat  of  real  estate,  wimser, 
bringing  their  receipts  out  of  personal  estate  into,  318. 

HUSBAND  AND  WIFE.    See  MAaaxsn  Womm. 

purchase  by  husband  in  name  of  wife,  wife  not  a  trustee,  218. 

mortgage  of  wife's  estates  for  husband's  debts:  equity  of  redemption  remains  the  vife? 
property,  though  reserved  to  the  husband  and  bis  heirs,  306,  644,  665. 
where  the  wife  joins  in  the  deed,  ib. 
of  wife's  chattels,  wife  entitled  to  redeem,  where,  ib, 
wife's  power  of  disposition  over  her  real  estate  not  settled,  492,  498,  505 . 
rights  of  husband  acquired  by  marriage  over  wife's  personal  property  not  aetxkd,  471 
chattels  real,  t6.,  479. 
choscs  in  action,  t6.,  476. 

bills  of  exchange  and  notes,  476,  534,  n.  L 
reduction  into  possession,  306,  476,  478,  479,  483,  n.  (c). 
decree,  or  order  for  payment,  477. 
reversionary  interests,  476,  487. 

right  of  survivorship  in  the  wife,  476,  477,  487. 
wife's  mortgages,  476,  n.  (6). 

wife's  savings  out  of  her  separate  estate,  479,  502, 503. 
husband's  power  to  release  debts,  legacies,  &c.,  due  to  wife,  ib^  480. 
where  the  husband,  by  settlement,  acquires  a  right  to  all  her  property,  whether  redacec 
into  possession  or  not,  480. 
•  aAer-acquired  property,  481. 
wife's  rights  independent  of  contract,  482. 
Equity  to  a  settlement,  t6.,  484,  491. 

where  the  wife  has  an  adequate  provision  by  settlement,  483. 

out  of  a  trust  estate  in  lands,  t6.,  484. 

where  deserted  by  her  husband,  486,  491. 

as  against  the  husband's  assignees  in  bankruptcy,  485. 

where  the  wife  is  living  in  adultery,  486. 

what  part  of  the  property  allowed  to  her,  485. 

practice  where  husband  applies  to  the  court  for  her  money,  535,  n.  II. 

where  the  wife  is  a  ward  of  court,  and  marries  without  Consent,  4  SO 

where  the  parties  are  subjects  of  a  foreign  state,  ib. 

how  waived  by  the  wife,  486-488. 
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of  her  reversionary  interests,  cannot  be,  487,  535,  n.  III. 
none,  where  the  property  has  been  received  by  the  husband,  488. 
where  the  court  directs  a  settlement,  children  are  included  in  its  provisions,  t6. 
where  children  entitled  to  enforce  the  settlement,  ib^  469. 
husband  refusing  to  execute  the  settlement,  490. 
order  for  payment  into  court  does  not  affect  their  rights,  491. 
rights  and  powers  which  may  be  secured  to  the  wife  by  Contract,  492. 
over  real  estate,  492,  493,  504. 
by  deed  or  will,  493-495,497,  504. 
difference  between  power  and  property,  495. 

her  execution  of  the  power  must  be  strictly  in  conformity  with  the  power, 
494,  495,  512. 
settlement  on  wife,  for  /{/e,  remainder  as  she  shall  appoint,  and,  in  default,  for  her 

next  of  kin,  does  not  give  her  an  absolute  interest,  495,  496. 
otherwise  where  the  ultimate  limitation  is  to  her  exeadon  or  odminutTatorB,  496, 
497,  512,  536,  n.  IV. 

husband  takes  Jure  mortft,  in  default  of  appointment,  497. 
on  agreements  entered  into  before  marriage,  498. 
bioding  on  her  heir,  498,  506. 
where  the  wife  is  an  infant,  499. 
profit  of  trade  carried  on  by  the  wife,  503. 
pin  money,  499,  500,  501. 
arrears  of,  501. 
her  savings  out  of,  502,  503. 
wife  may  acquire  a  right  to  personal  property,  during  marriage,  by  husband's 
consent,  502. 
by  gill  from  the  husband,  i6. 

not  good  against  creditors,  t6. 
her  paraphernalia,  ib, 

where  the  husband  deserts  his  wife,  the  profits  of  a  separate  trade  carried  on 
by  her,  for  her  support,  will  be  protected  against  him,  503. 
husband  cannot  settle  his  own  property  to  go  over  on  bankruptcy  to  his  wife,  except 

in  consideration  of  his  wife's  fortune,  t6. 
secret  settlement,  by  wife,  fraudulent  against  husband,  505. 
doctrine  of  chancery,  as  to  separate  estate  of  wife  in  real  and  personal  property,  503, 504. 
how  she  may  dispose  of  her  real  estate,  492,  497,  504. 

her  contract  to  sell  or  charge  it,  504. 
her  personal  estate  primA  facie  belongs  to  the  husband,  505. 
queen'consort  an  exception,  506. 

may  have  a  power  of  disposition  over  it,  by  agreement  before  marriage,  506. 
separate  estate  may  be  created,  by  gift  from  a  third  person,  507. 
where  no  trustee  named,  husband  a  trustee,  ib, 
what  words  necessary  to  create,  507-511. 
husband  not  entitled  to  curtesy  out  of,  511. 
wife's  power  of  disposition  of  separate  personal  estate,  511-513,  525. 
restraint  on  alienations,  512. 

by  anticipation,  520-523,  525. 
in  possession  or  reversion,  513. 

may  act  without  her  trustees,  unless  their  assent  made  necessary,  ib. 
how  far  she  may  dispose  of  it  to  her  husband,  514,  515. 
liability  of  separate  estate  to  demands  on  the  wife,  324,  515-519. 
where  she  charges  it  with  her  debts,  324,  525. 
whether  subject  to  general  demands,  516. 
what  will  amount  to  a  charge,  i6.,  536,  n. 
not  liable  on  implied  asmmpsitf  517. 

reference  to  separate  estate  in  her  contracts  not  necessary  to  charge  it,  518. 
afler  her  death,  ib.,  519. 
not  necessaxy  that  the  woman  should  be  married  on  creation  of  the  trust,  524. 
when  the  separate-use  clause  is  confined  to  the  first  coverture,  ib, 
when  it  revives  on  subsequent  marriage,  ib. 
while  single  she  may  dispose  of  property  so  settled,  524,  525. 
income  paid  to  the  husband,  the  wife  being  lunatic,  525. 
property  conveyed  by  husband  to  trustees  on  a  separation  for  wife's  support,  does 

not  make  it  separate  estate,  ib, 
trustee  purchasing,  ib. 
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luits  to  administer,  324,  325, 525. 
suits  SiflSKting — ^ndes  of  practice  in,  533. 

husband  must  be  a  inrty,  when,  and  when  not,  t6. 
trustees  must  be  parties,  ib, 

writ  of  m  exeat  ngno  may  be  obtained  against  wife,  when,  ib. 
Separation  deeds  for,  526. 

ooTenants  in,  respecting  children,  529,  541,  n.  VIL 
contracts  for  separation,  how  enforced,  ib^  527,  531,  532. 
consideration  necessary  to  support,  527,  528. 

what  sufficient  between  husband  and  wife,  530,  531. 
suits  for  restitution  of  conjugal  rights  not  restrained,  528. 
effect  of  reconciliation  upon,  532, 540,  n.  YL 
future,  how  far  contracts  for,  may  be  ralid,  529. 
examination  and  consent  of  wife  in  court,  where  necessary,  486,  514,  nn.  (t)  and  {h\ 
534,  535,  nn.  II.,  III. 

IMPLICATION. 

estate  tail  by,  152,  153. 

gift  to  parent  for  life,  and  if  he  die  without  children,  oyer,  no  gift  to  children  by,  154. 

power  of  sale  by,  367. 

charge  of  debts  by,  322. 

**  demonstration  plain,**  **  necessary  implication*'  to  raise  a  charge  by  592. 

IMPLIED  OR  PRESUMPTIVE  TRUSTS,  L  509 ;  IL  193,ct  se^f.    See  RxairLTiTO  Tscm 

IMPROVEMENTS.    See  MoaT«Aexi. 

made  by  tenant  for  life  allowed  against  the  inheiitanoe,  573,  574. 

INDEMNITY. 

to  trustee  fiom  eetttd  qm  Imst,  where  it  may  he  required,  47. 

INFANT. 

election  by,  587. 

INTENTION.     See  CoirsTavcTioir. 

judges  sometimes  compelled  to  give  a  constructicxi  which  they  are  mocally  connoed 
will  defeat  the  intention,  29. 

and  see  CoUu  r.  Ifobim,  1  De  G.  &  Sm.  142. 

INTEREST.    See  TausTxx. 

trustee  and  executor  charged  with  interest  on  balances,  where,  921. 
general  rule  four  per  cent.,  922. 
sometimes  charged  with  Ave  per  cent,  ib. 

See  Wolfe  v.  FmdUty,  6  Hare  66,  as  to  non-liability  of  depositee  to  pay  iolBRA 
on  debu  generally.    See  Dxbts,  Tmusr  Dxios  rom  Patmxvt  or. 

INTERPRETATION  of  deeds  and  wUU    See  Covstbuctigv. 

ISSUE.    See  CoHSTBUCTioir. 

construction  of  the  words  "  dying  without  issue,'*  and  the  like,  aooording  to  the  SoMs 
of  Wills,  1  Vict  c.  26,  L  474,  475 ;  ii.  154. 

of  gifts  to  the  testator's  own  issue,  according  to  the  same  act,  i.  475. 

devise  of  lands  to  be  settled  on  a  man  and  his  issue,  an  estate  tail  in  the  iasne,  1 37, 14i 
includes  grandchildren  and  more  remote  descendants,  where,  138. 
directory  trust  in  favor  otf  139. 

provision  of  articles  when  not  extended  in  fkvor  of,  140. 
giAs  to  "  a  man  and  his  issue,**  and  similar  words,  create  tenancy  in  tail  of  realtf,  sad 

absolute  interest  in  personalty,  145,  160,  n.  L 
devise  to  a  person  lor  life,  with  remainder  to  his  issue,  148. 
living  at  death  of  tenant  for  life,  gift  to,  t6. 
devise  of  term,  remainder  to,  149. 
may  be  construed  word  of  purchase,  150. 
legal  aoooptation  of  the  word,  ib.  n.  (e). 
**  dying  without  leaving,*'  153. 
Stat  1  Vict,  c  26,  on  "  dying  without  issue,**  &C.,  t6. 

Mr.  Jarman*s  opinion  on,  154. 

giA  to  psLtentJor  Hfe,  and  if  he  shall  die  without,  ib, 
synonymous  to  heirs  of  the  body,  where,  155. 

descendants,  where,  ib. 
take  per  capita  as  joint-tenants,  where,  ib. 

"  begotten  or  to  be  begotten,"  gift  to,  after  life  estate,  includes  all  descendants,  t6. 
when  they  take  per  tiirpeif  when  per  capita^  419,  473,  n.  II. 
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construed  "  children,"  where,  473,  n.  IL 
taking  by  substitution  for  parents,  471. 

NT  TENANCY. 

ooDStmed  tenancy  in  common  in  directory  trusts,  143. 
bjr  construction,  where  purchase  moneys  of  land  subscribed  equally,  206, 207. 

>GMENT— JUDGMENT  CREDITOR.    See  MoBTeieis,  T^cKure. 
effect  of  modem  statutes  relating  to,  722,  n.,  799, 319,  n.,  325,  n. 
Uen  by,  798,  799. 

on  unpaid  purchase  money,  799. 
creditors  by,  parties  to  Inlls  for  foreclosure  and  redemption.    See  Pabtixs. 
proceeding  in  chancery  against  debtor's  equitable  interest,  41. 
can  only  take  in  execution  their  debtor's  property,  313,  325,  n. 

subject  to  any  prior  charge,  325,  n. 
must  bring  personal  estate  received  into  hotchpot,  where,  318. 

USDICnON  OF  THE  COURT  OF  CHANCERY.    See  Bastuuvt. 
equitable  as  regards  specific  property,  2. 
power  of  the  Court  of  Chancery  as  to  property  out  of,  6-8,  11, 15. 

where  the  person  is  within,  7. 
service  of  subpcsna  on  persons  out  of,  ib,  n.  (c). 
as  to  matters  in  litigation  in  the  colonies,  9. 
as  to  proceedings  in  foreign  courts,  10. 
when  excluded,  10,  1 1. 
where  concurrent,  11, 12,  16. 
where  right  to  land  in  a  foreign  country  disputed,  12. 
to  appoint  managers  and  consignees  of  property  in  the  colonies,  15. 
on  foreign  contracts,  13. 
over  ibreign  princes,  14,  15. 
«M  exeat  regno,  15,  540,  n.  (4). 
over  wills  of  personal  estate,  19. 
general  rule  that  the  Court  of  Chancery  will  not  interfere  when  there  is  an  apt  and 

sufficient  remedy  at  law,  L  430. 
over  trusts,  25. 

origin  of,  as  regards  uses  and  trusts,  i.  442. 
over  property  held  by  a  corporation,  33. 
Municipal  Cbrporation  Act  does  not  take  away,  35,  n.  (c). 
none  as  to  alimony  in  the  Court  of  Chancery,  540,  n.  (4). 
as  to  the  Court  of  Chaix>ery  not  interfering  with  the  jurisdiction  in  bankmptpy,  665. 

KD.    See  E^vitablx  Estatbs. 

IVSEHOLDS. 
trusts  for  renewal  of  (see  Tevbt),  544. 

fines  and  expenses  of  renewal,  how  to  be  raised,  as  between  tenant  for  life  and 
remainderman,  545-547,  550. 
by  whom  to  be  paid,  545,  546. 

5AL  ESTATE. 

onfttt  que  trutt  entitled  to  call  for  where,  47,  520. 
trustee  takes,  where,  36,  37. 

person  having,  is  the  person  to  redeem  a  mortgage,  360. 
heir  a  trustee  of,  where,  296,  366,  367,  369. 
cases  where  a  person  who  has,  may  come  into  the  Court  of  Chancery  for  relief,  i.  699,  n. 

^ACIES.    See  PomTiows,  YxsTTve,  MARSHAiuve. 
rules  of  civil  law  applied  to  the  constmction  of  bequests,  L  542. 
payable  on  a  contingency  or  at  a  future  day,  170,  395. 

not  forfeited  by  conviction  of  felony  before  the  contingency  happens,  421,  n. 

maintenance  out  of,  where  given,  185,  409. 

when  intermediate  interest  on  passes  to  next  of  kin  or  residuary  legatee,  171. 

on  residue  payable  at  a  future  day,  ib. 
vested  at  21  with  direction  to  accumulate  until  24,  efiect  of,  184. 
to  charity,  assets  not  marshalled  in  favor  of,  233. 
lapsed  and  void,  when  next  of  kin  take,  223,  232. 

when  it  passes  by  residuary  gifl,  241. 

if  of  residue  passes  to  next  of  kin,  ib, 

evidence  admitted  to  support  bequest  impeached  for  illegality,  245. 
revoked  on  erroneous  supposition  that  the  legatee  waa  dead,  L  539. 
Trust  or  charge  for  payment  of,  312,  326. 
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must  be  perfomed  in  raanner  directed  by  the  will,  327. 

where  only  pajable  oat  of  peisooal  eetetSi  t6. 

Lord  Alvuiley's  opinion  on  general  charge  of  debts,  kc^  ib. 

Lord  Rosslyn's  opinion,  t6. 
a  question  of  intention  to  be  ascertained  from  the  context,  32& 
what  sofficient  to  constitute,  t6. 

efiect  of  blending  real  and  personal  estate,  i&.  320. 
annuity  charged  on  rents  and  profits,  329. 
preference  in  payment  o€,  330. 

effKt  of  Statute  of  Fraudulent  DcTises  and  of  3  &  4  WilL  IV.  c.  104,od,& 
by  whom  property  to  be  sold  under,  365. 
carried  into  effect  through  the  Court  of  Chancery,  i&  367. 
penonal  estate,  the  ordinary  fund  for  payment  of^  334. 

exoneration  of,  from,  334,  342,  343. 
qwdfic  payment  of,  as  between  specific  and  general  legatees,  343. 

sale  cif  by  executor,  376. 
10  Children, 

are  Poitiotts  when  giTen  by  a  parent,  394. 
when  giTen  by  person  in  loeo  parmtiM^  ib, 

charged  on  land,  393,  395. 
how  raised,  398, 402,  406. 
interest  allowed  on,  when  not  ratsable,  409. 
given  to  **  yonnger  children,**  who  are,  393,  411. 
within  what  time  they  most  be  bom  to  share,  417. 
to  be  distributed  among  persons  "or"  their  children,  420. 
doable  portions,  427. 

See  Poanovs,  MAiwrmwAxem. 
legacy,  when  a  satisfiustion  of  a  debt  by,  428,  n.  (c),  437,  n.  (a),  456,  n.  L,  60S,  60SL 
satisfied  by  previous  advancement,  where,  428, 437,  454. 
where  not,  429,  430,  437. 
See  Satisv  Acnov. 
evidence,  rule  regarding  admission  of^  in  legatory  matters,  441,  445. 
to  parents  for  the  maintenance  of  their  children,  doctrine  as  to,  459,  c(  mq^  463. 

See  Maivtsvavcs. 
to  or  in  trust  for  a  boy  to  apprentice  him,  absohite  gift,  462. 
10  parents  and  children  for  undefined  interests,  468. 
parent  for  life,  and  children  in  remaioder,  ib. 
joint  tenants  or  tenanto  in  common,  469. 
where  children  take,  by  sobstimtkin  for  parent,  470. 
whether  they  take  per  iUrpa  otper  cqnto,  419,  420,  471. 
to  wife,  husband  may  release,  479. 

limited  to  a  person  for  life,  with  power  to  appoint,  and  in  defanlt  to  **  next  of  kin,'*  49^  49i 

in  delkult,  to  **  executors  and  administraton,'*  or  "•  penonal  repR* 
sentatives,"  gives  the  absolute  interest,  496, 497, 512, 536.  a.  I^. 
tenant  for  life  bound  to  keep  down  interest  of,  where,  574. 
of  residue  to  several  in  succession,  how  to  be  enjoyed  (see  Tbmaxt  Foa  Lxvs),  5S8,  SSi 

LEGACY  DUTY. 

payable  on  real  estate  directed  to  be  converted,  267. 

LEGATEE.    See  Luacixs. 

a  trustee  for  creditors,  when  paid  before  debts  have  been  asoeitaincd,  297. 

compelled  to  refimd,  where,  t6. 

cannot  claim  in  competitioa  with  creditors,  326. 

specific,  when  entitled  to  exoneration,  343. 

how  afiected  by  sale  by  executor  of  property  bequeathed  to  him,  376* 
general,  how  afiected  by  sales  by  executors,  375,  379. 
when  legatees  take  ptr  ttirprnj  when  ptr  ct^rita^  419, 471. 

LIEN.    See  CaowH. 

doctrine  as  to  liens  generally,  796. 
lien  at  common  law,  t6. 
lien  on  ship,  ib,  797. 

on  freight,  797. 

on  certificate  of  registry,  798. 
lien  of  Solicitor  on  deeds  and  pafiers,  for  his  oostSi  800|  tt  mq. 

extends  fhrther  than  a  mortgage,  801. 
lien  on  the  fUnd  in  court,  802. 
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lebt  with  benefit  of  lien  may  be  aasigned,  802. 

rights  in  equity  equivalent  to  liens,  803,  804. 

len  oannoC  be  set  up  where  an  express  security  has  been  taken,  804. 

Senemlly,  where  a  lien  is  intended  to  be  given  on  an  existing  fund,  it  will  not  be  a 

lien  in  equity  if  not  such  at  law,  863. 
sreditor  cannot  be  compelled  to  resort  to  any  lien  he  may  have  on  the  property  of  bis 

creditor  out  of  the  kingdom,  9,  n. 

tTATIONS. 

yi  estate.    See  Usss,  Teusts,  CoarsTmucTiov. 

of  chattels,  i.  194,  195. 

[TATIONS^  STATUTES  OF.    See  Tm. 

ancient  statutes  relating  to,  l  255,  258. 

modem  statute  as  to  actions  and  suits  in  regard  to  real  property,  3  &  4  Will.  IV.  c.  27, 

i.  256,  257. 
modem  stamte  relating  to  actions  on  specialties,  3  &  4  WiU.  IV.  o.  42,  L  259. 
effect  of  acknowledgment,  i.  259. 

and  see  IMand  v.  Clark,  1  Yo.  &  ColL  C.  C.  151. 
as  affecting  trustees,  48. 

trusts,  61. 

waste  committed  by  a  tenant  for  life,  571. 

purchasers  with  notice,  197. 
debts  barred  by,  not  revived  by  trust  for  payment  of  debts,  357. 

US  P(£NiTENTL£|  884-886,  892.    See  YoLirHTAaT  Dxxd. 

[NTENANCE. 
of  children, 

out  of  funds  directed  to  accumulate,  185,  462. 
out  of  contingent  legacies,  185,  409. 

where  given  by  a  parent  or  person  in  bco  panntii,  185. 
leading  cases  on  the  subject,  186. 

where  each  of  several  legatees  has  a  chance  of  survivorship,  t6. 
provided  by  wills  and  settlements,  doctrine  as  to,  460,  et  teq, 
meaning  of  word,  460. 
terminates  with  minority,  where,  ib, 
gift  ibr,  of  interest,  creates  a  life  estate,  where,  ib, 
from  what  time  allowed,  461. 
out  of  capital,  where  given,  ib, 
state  of  the  family  considered,  461,  462. 
allowed  though  not  authorized  by  will,  where,  462. 
interest  apportioned  on  portion  becoming  due,  ib, 

discretion  of  trustees  in  the  application  of,  when  exercised  by  the  court,  463. 
paid  to  trustee  to  be  applied,  t6. 
in  gifts  to  parents  and  others  for  maintenance  of  children,  and  to  parents  and 
children  for  undefined  interests,  463,  tt  atq.^  468. 
gifts  to  wife  or  mother  for  maintenance  or  support  of  herself  and  children,  461, 

464,  465. 
where  a  power  of  disposal  is  given,  465,  466. 

to  parent  or  other  person  subject  to  a  charge  for  maintenance,  466,  467. 
where  the  parent  or  donee  takes  absolutely,  465,  467. 
rule  that  father  is  bound  to  maintain  his  children  where  of  ability,  466. 

cases  in  which  he  may  have  the  interest  applied,  notwithstanding  his 
ability  to  maintain  them,  ib,  467. 
in  cases  of  undefined  interests,  where  parent  takes  for  life  and  children  in 
remainder,  468.  / 

where  as  joint  tenants,  469,  472,  n.  L 

difierence  between  gift  and  contract  in  case  ofj  ib, 
where  as  tenants  in  common,  ib, 

where  children  take  by  way  of  substitation  for  parent,  470. 
where  the  gift  is  to  parents  and  their  children  **  to  take  jmt  stvpes  and 
Tioijitrcapta;'  471,  473,  n.  XL 
where  a  father  mixes  moneys  to  be  applied  to  maintenance  with  his  own,  472. 
'wrife  entitled  to,  out  of  her  own  property  when  deserted  by  her  husband,  486,  491. 
children  not  entitled  to,  out  of  wife's  separate  estate,  492. 
allowed  to  husband  out  of  wife's  separate  estate,  where  she  is  lunatic,  525. 
under  separation  deeds,  526. 

of  bankrupt,  proviso  for,  property  passes  to  assignees,  91. 
otherwise,  if  for  his  wife  and  children,  ib 
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MAINTENANCE  AND  CHAMPERTY, 
u  affeetiiig  the  assignment  of  rights,  871. 
See  Caoess  iv  Acnov. 

MANAGER. 

appointment  o^  IS. 

by  reoommendatoiy  words^  71. 

BfANDATE. 

revocable,  59,  n. 

MARRIAOE  SETTLEMENT.    See  SnTUVDnr  Asncua. 

MARRIED  WOBfAN.    See  Husbavd  ass  Wnrx,  ExonaA-nov. 

creation  of  trust  b]r,  5. 

charge  of  debts  by,  on  her  separate  estate,  324. 

cannot  assign  her  reversioDary  interest,  so  as  to  bind  henelf  saifSvuig,  487. 

allowed  maintenance  oat  of  her  own  property  when  deserted  hy  her  Vipff^miyl;  486^  ffi, 

her  power  of  disposition  OTer  her  real  estate,  492,  498,  505. 

oyer  rents  and  profits  of  real  estate  giren  to  her  separate  ose^  9^  n.  (s). 

by  will  under  a  power,  493,  494,  497. 

of  her  personal  property,  where  the  ultimate  Kmltatioa  is  in  ftcvor  of  ha 
**  naet  of  Jnn,"  on  defimlt  of  her  appointment  495. 
in  fiiTor  of  her  '^permmal  r^ntKitiatim»,"  or 
496,  497. 

orer  her  separate  estate,  512,  513. 
carrying  on  a  separate  trade,  503. 
administration  of  her  separate  estate^  325,  525. 
powers  of  alienation  given  to^  by  statute  3  &  4  WilL  IV.  e.  74,  L  169. 
election  by,  587,  588. 
when  put  to  elect  between  her  dower  and  benaftls  giTsn  by  the  will,  597. 

MARSHALLING  OF  ASSETS. 

assets  lor  the  payment  of  debts  and  legaeies,  827,  it  sij; 

against  bond  creditors,  where,  318. 

in  case  of  mortgaged  lands  descended,  334. 
in  fkTor  of  portions,  410. 
in  favor  of  legatees,  829-832. 

effect  of  statute  3  &  4  WilL  IV.  e.  104,  as  ragaids  legatees,  830,  831. 

no  equity  on  the  part  of  pecuniary  legatees  to  throw  debts  npon  seal 
under  residuary  devise,  832. 

as  regards  vendor's  lien,  833. 

exception  as  regards  legacies  to  charity,  233,  838. 

MARSHALLING  OF  SECURITIES,  833-837.    See  ComxBinnoir. 

principle  which  is  applied  where  one  has  a  securily  upon  two  funds,  and  anodier  o^ 
upon  one,  834. 
mcMtgagor  seeking  to  foreclose,  835. 

estate  setded,  where  there  are  prior  and  subsequent  judgments,  ift. 
where  a  mortgsgor  seUa  a  portion  of  his  equity  of  tedemption,  836. 

MERGER. 

of  equitable  in  legal  estate,  879,  880. 

of  charge,  when  persoa  entitled  becomes  owner  of  estate,  420,  424,  n. 

by  person  entitled  to  partial  interest  in  estate,  where,  307,  345. 
none  on  assignioent  of  life  interest  in  personalty  to  a  married  woman  havs^  ^ 

revetiion,  487. 
of  incumbrances,  746,  d  $tq, 

incumbrance  paid  off  by  tenant  for  life,  308,  345,  748. 
by  tenant  in  tail,  ib, 

MERITORIOUS  CONSIDERATION,  58,  284,  853,  889,  893. 

MINES  AND  QUARRIES. 

questions  between  tenant  for  life  and  remainderman  as  to^  570. 

cannot  be  worked  or  opened  by  tenant  for  life^  unlets  previovsly  worked,  573. 

MISTAKE. 

in  marriage  settlement,  how  rectified,  499. 

MIXED  GENERAL  FUND. 

payments  out  of  pro  rata,  235. 

MODUS  DECIMANDI, 

act  relating  to,  2  &  3  WilL  o.  100,  L  261. 
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fSLAL  0BU6ATI0N. 
conaidemtioii  ibr  aMampsit,  L  245. 

^RTGAGE,  i.  603,  604 ;  iL  613,  et  aeq.    Bee  Lnvfl,  E^ttitabli  MoBTOAfiis,  Comi- 
nvt,  SoLiciTo&i,    MoETeAsss,    MosTOAeom,    Ridixftiov,  Rbdxxptiov    Movbt, 
'•EBczotuBB,  MoxTSAess  ov  Chattus. 
what  may  be  the  sabjecc  of  a  mortgage,  614. 

consequences  of  assignment  by  way  of  mortgage  of  a  leeaehold,  614. 
of  advowson,  629. 
natare  of,  at  common  law,  i.  153. 
mortgage  of  freehold  lands  at  commoo  law,  614. 

See  GovDiTiov. 
hf  means  of  the  creation  of  terms  for  yean,  615. 
Welsh  mortgage,  616,  et  teq. 

mortgagee  cannot  compel  the  mongagorto  redeem,  nor  can  ha  ibraclcee,  617. 
remedy  of  mortgagor,  t6. 
time,  generally  speakUig,  not  a  bar,  618. 
general  rule  as  regards  mortgages  generally,  once  a  mortgage  always  a  mortgage,  ib. 
eyidence  to  show  that  the  transaction  was  intended  as  a  mortgage,  610, 620. 
distinction  between  a  mortgage  and  sale  with  agreement  for  re>paicfaase  on  terms, 

610,  622. 
and  conditional  sale,  621,  622,  633. 
loans  on  grants  of  annuities,  624,  626. 

distinction  between  sale  of  an  annuity  and  grant  as  a  security,  625,  626. 
Equity  of  redemption.    See  that  title. 

right  to  redeem  cannot  generally  be  clogged  with  any  stipulations,  628. 
as  that  interest,  if  not  paid,  shall  be  converted  inio  principal,  62 8» 
stipulations  which  mortgagee  of  West  India  estate  may  take  adTantage  of,  630. 
stipalation  that  the  mortgagee,  in  defiuilt  of  payment,  shall  have  a  further  interest, 

631. 
5  per  cent  reserved  wifh  a  stipulation  that  interest  at  4  per  cent  shall  be  received 
if  regularly  paid ;  and  4  per  cent,  reserved  with  stipulation  that  5  per  cent  shall 
be  paid  if  de&ult  made,  631. 
limited  right  of  redemption  secured,  632. 
leases  made  by  mortgagor  to  mortgagee,  632,  63dw 
acquiescence,  633. 
mortgage  with  power  of  sale,  633>-638. 

See  SrecK,  MeBTVAex  <v. 
rights  and  duties  of  mortgagee  with  power  of  sale,  634,  635. 
duties  of  trustee  for  sale  on  default,  636. 
power  of  sale  impliee  power  to^  85,  369,  407. 
implied  in  direction  to  raise  money  out  of  rents  and  profits,  where,  370, 407,  547,  549, 

550. 
^v'ife's,  husband  may  assign,  where,  476,  n.  (6). 
of  wife's  estate,  equity  of  redemption  remains  hers  though  reserved  to  the  husband, 

where,  306. 
not  allowed  in  placeof  security  of  government  funds^  where  infants  and  married  women 

concerned,  569. 
not  a  proper  execution  of  the  trust  where  sale  clearly  intended,  369. 
payment  of  redemption  money,  650. 
personal  estate  applied  in  exoneration  of  lands  in,  334. 
not  where  the  land  was  originally  the  debtor,  335. 

See  RsDiMTTioir  Movit,  Patxktt  or,  Txxdkb. 
vrhere  the  mortgage  covers  further  advances,  764,  n. 
Bbseignment  of  mortgage  is  an  assignment  of  the  debt,  655. 
eondition  of  assignee,  656. 

assignee  stands  in  the  same  situation  as  his  assignor,  ib. 

interest  paid  may  be  converted  into  principal  with  the  concurrence  of  the  mort- 
gagor, tt. 
purchase  of  mortgage  by  a  stranger,  656,  657. 

by  heir  or  agent,  executor  or  other  person,  standing  in  a  fiduciary  character,  657. 
mortgage  may  be  subject  of  a  donatio  mortis  cauad,  ib, 
extinction  and  merger  of  incumbrances,  746,  et  teq. 
mortgage  cancelled  by  mortgagee,  749. 
parol  gift  of,  ib. 
equitable  mortgages,  777,  et  $eq. 

See  E^IUITABLB  MoBTSAezs. 

morlgage  will  prevail  over  a  prior  voluntary  settlement,  638. 
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defiBctiTe  ooiiTe|«iioet  hf  way  of  mortgage,  when  aided  in  eqakf,  639,  640. 

equity  of  redemption  oa  moitg^^e  of  wife's  estate,  644. 

when  and  under  what  dronmstancee  a  leoetver  will  be  appooited  at  die  iiwtannB  of  i 

mbeeqnent  mortgiigee,  689. 
rigibtof  mortgagee  to  tadc  one  lecsiuitj  tD  another.    See  TACKive. 
priorities  of  mortgagees.    See  Pmioamxa.* 

where  mortgagor  pays  off  an  incombranoe  it  will  enore  to  the  benefit  of  tiis  sofanpe 
mortgagees,  746. 

MORTGAGEE.  See  MoaTaAOKx  nr  Possissiov. 
bow  fitf  a  tmstee  for  the  Riortgagor,  644,  H  mq. 
may  pat  all  his  securities  in  force  ooncnncntly,  646. 

wheie  he  has  not  the  deeds  to  deliTer  op,  i6. 
no  right  to  surplus  rentsin  the  hands  of  a  reottTer  appointed  at  the  initannr  of  AM 

persons,  647. 
oannot  baTe  a  reoeiTer  appointed  if  he  haTe  the  legal  estate,  ib. 

if  be  bare  an  equitable  estate  only  he  may,  ib.  648. 
payment  to  him  of  redemption  money.    See  Rsnivrnav  Moavr. 
not  bound  to  accept  payment,  except  from  the  persons  who  are  entitled  to  redeem,  SSI. 
must  accept  the  mortgage  money  when  properly  tendered  by  saboeqneiit  raoitgsgBe,  651 
may  insist  that  all  that  is  due  to  him  be  paid,  though  lent  on  two  dsirinct  nKKt9igBS,6Sl. 

different  where  he  comes  to  foreclose,  i6. 
entitled  to  six  months'  notice  of  payment,  652. 
may  purchase  equity  of  redemption,  654. 
not  bound  to  prodooe  deeds  untU  paid,  644^  655,670. 

unless  to  prore  notice^  671. 

See  DiBiM,  PaoDirGTiov  or. 

must  produce  biUs  of  exobange,  te.,  showing  amomit  of  his  debt,  671. 
cannot  dispute  mortgagor's  title,  654. 
when  made  a  party  to  a  suit,  there  must  be  an  offer  to  redeem  him,  671. 

oDNfro,  when  not  in  phanwler  of  monipigee,  ib. 
right  to  foreclose,  674. 

See  FoaaciMnrBB. 
when  he  may  bare  a  sale,  676, 677. 

efieot  ot,  as  regards  costs,  678,  679. 
devise  by  naortgagee  of  the  mortgage  money,  655. 

mode  in  which  the  account  between  die  mortgagor  and  mortgagee  is  to  be  token,  S03^ 
U$tq. 

See  AccevsT. 

MORTGAGES  AND  PLEDGES  OF  PERSONAL  CHATTELS,  769,  H  mq. 
See  CaooBS  iv  Actiov,  E^vitabu  MeaTOAaBs. 

after  time  for  redemption  is  passed  stock  mortgaged  may  be  sold,  637,  769. 
of  Policy  of  Insurance,  770. 

See  CaosBs  xir  Aonov. 

concurrently  with  common  mortgage,  770. 
distinction  between  mortgage  and  pawn,  771. 
proper  oases  for  the  interference  of  the  Court  of  Chancery  in  oases  of  pledge  or  paws, 

772,  773. 
doctrine  of  tacking  applied  to  pledges  more  extensirely  than  to  monga^eo,  773. 
right  of  footers  to  pledge,  773,  774. 
mortgages  of  ships,  774. 

of  freight,  ib. 

of  cargo,  776. 
pawnbrokers  acts  referred  to,  ib. 

MORTGAGEE  IN  POSSESSION. 

may  pay  over  the  rents  to  the  mortgagor  if  he  haTC  no  notice  of  any  sobeequent  Bion> 

gage,  648. 
may  grant  leases,  649. 

but  such  leases  liable  to  be  defeated  on  redemption,  ib. 
may  add  expenses  and  neoesaaiy  payment  as  for  renewals,  ftc,  to  mortgage  ds^^ 
650. 

if  be  opens  mines  it  is  at  his  own  hazard,  650. 
oannot  charge  for  management  ur  trouble,  649,  650. 
mortgage  of  mines,  650. 

mortgagee  who  obtains  judgment  in  ejectment  will  be  considered  as  in  xtnnm  nifin.  ftff 
the  mode  in  which  the  account  is  taken  against  a  mortgagee  in  poaseaaioQ,  806,  cf  flf. 
See  AccouHT. 
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TGAGOB. 

eit  In  possesfiioii,  646. 

holds  at  the  will  of  the  mortgagee,  ib* 
Rnr  meet  parpoees  oonaidered  as  the  owner  of  the  estate,  648. 

bat  majr  be  restrained  from  waste,  as  catting  timber,  &c.,  if  the  estate  be  a  scanty 
secoriif,  ib. 

LXMAIN. 

statute  of,  i.  592;  ii  33. 

^^hat  kinds  of  property  axe  and  are  not  within*^ the  act,  20,  n.  (g). 

how  differing  from  provisions  in  Thellusson's  Act,  183. 

EXEAT  REGNO. 
Mrrit  of,  15, 540,  n.  (4). 
ag^ainst  a  married  woman,  533. 

DILIGENCE.    See  Fxavd. 

party  afiected  with  constroctive  notice  by  reason  of,  755. 

as  distinguished  from  firand,  i.  425. 

Cr  OF  KIN.    See  Tbust,  Exxcittob. 
cake,  on  gift  to  ''relations''  of  personalty,  75,  83. 
sifts  to,  76. 

resalting  tmst  iu  favor  of,  223,  232. 
tsdce  lapsed  legacies,  when,  241. 

cannot  chum  benefit  of  exoneration  lor  lapsed  legacies,  343. 
of  a  married  woman,  limitation  to,  in  de&ult  of  appointment,  495,  496. 
'Where  the  executor  will  take  for  his  own  benefit,  there  being  no  next  of  kin,  364,  n.  IV.; 
but  see  Mtqtp  o.  Ekodcy  xiii.  Jur.  290 ;  and  see  Psbsobak  Estats. 

nCE.    See  EavAi  EaviTx,  Caosx  zv  Actxov. 
general  doctrine  as  to,  particularly  as  afiiscting  the  equities  and  priorities  of  incam- 

branoes  on  real  estate,  753,  ct  §tq, 
eicpress  or  actual  notice,  753. 
ooDstmctiTe  notice, 
what  is,  754. 
docketing  of  judgment  not  notice,  746. 
nor  registration  of  a  conveyance,  762,  785. 
present  disposition  of  the  court  not  to  extend  the  doctrine,  762. 
two  classes,  755. 

1.  Where  the  party  himself  ii  fixed  with  constructive  notice,  744,  d  $tq, 

negligence,  755,  788. 

mere  want  of  caution,  757,  788. 

Sb  £.  Sugden's  doubu  as  to  the  case  of  WhUhnad  ▼.  8t,  John,  756,  n. 

fiicts  coming  to  knowledge  sufficient  to  excite  attention,  757. 

notice  of  one  instrument  notice  of  those  to  which  it  refers,  ib, 

notice  of  instrument  which  does  not  necessarily  affect  the  property,  754, 

758. 
notice  of  eircamstanoes  so  nnnsual  as  to  exdte  suspicion,  758. 
constructiTe  notice  from  possession,  759. 
suspicion  of  notice,  ib, 
of  equity  arising  from  oonstmotion,  760. 
from  the  absence  of  the  title-deeds,  788,  789. 

2.  Where  party  is  fixed  with  the  notice  which  his  attorney  or  agent  may  have 
acquired,  760,  tt  uq, 

generally  speaking  must  be  notice  acquired  in  that  transaction,  760,  761. 
oonstractive  notice  by  pendency  of  suit,  regulations  of  2  Vict.  c.  11,  as  to,  763. 
of  trust,  affects  property  in  the  hands  of  a  purchaser,  195,  380. 

not  necessary  to  affect  volunteers,  ib. 

purchaser  how  far  bound  where  construction  doubtful,  195,  380. 

does  not  affect  disseisors,  ftc,  196. 
of  ancestor's  debts,  does  not  affect  purohasers  fiom  the  heir  of  lands  descended,  388. 
as  affecting  title  to  equitable  interests  in  personal  estate,  765. 

notice  to  trustee  of  reversionary  interest  not  necessary  on  sale  between  the  parties  them- 
selves, ib, 
of  equitable  title  different  firom  notice  of  legal  title,  195. 

distinction  as  to  the  effect  of  notice  in  case  of  real  and  of  personal  estate,  730,  n.  764. 
person  who  purchases  with  notice  from  a  person  who  had  no  notice  is  protected,  764. 

UDUM  PACTUM. 

aooording  to  the  Boman  law,  i.  187,  219. 
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OPERATION  OF  LAW.    See  Tmm. 
trasts  by  opeffttion  of  law,  193. 

PARAPHERNALIA. 

of  wife,  what,  502. 

liable  to  haabaad't  eredhon,  where,  ifr. 

PARENT. 

what  inffieient  to  place  a  person  m  heo  porcnhf,  185,  n.  (<l),  220. 
pnichases  by,  in  name  of  child,  215. 
reealting  tnist  for,  where,  217. 
portions  given  by,  394.    See  Pobttoxs. 

appointment  by,  for  his  own  benefit,  417. 
gifts  to,  for  maintananoe  of  children  (see  Maivtutahck),  450,  U  weq. 

of  himself  and  children,  463. 
See  LiaAcns. 

PARTIES. 

to  bills  for  redemption  and  for  forecloeure,  694-708. 

judgment  creditors,  703,  704. 
proper,  where  a  bill  is  filed  to  compel  trustees  to  replaee  a  traat  fimd  in  wiuck  a  das 
of  persons,  as  childzen  and  the  like,  are  interested,  953,  954. 

PARTITION. 

of  lands  in  the  colonies  cannot  be  had  here,  7,  8. 

And  see  TUIbdky.lfarllry,  1  Yo.  &  CotL  C.  C  114. 

PARTNERSHIP. 

land  belonging  to,  considered  part  of  the  stock,  207. 

each  parmer  entitled  to  have  ^e  concern  woand  up  and  prodnoe  divided,  20S. 

profits  made  by  one  partner,  after  a  diseoiotion,  is  property  of  the,  ih, 

oo  terminatioo  ol^  lands  how  for  converted,  209. 

questions  between  real  and  personal  representatives,  as  to,  t6.  211. 
joint  property  oty  a  trust  for  creditors  on  insolvency,  211. 

but  creditors  of  themselves  have  no  lien,  212. 
dissolution  of,  how  effected,  213. 

rights  of  creditors  on,  t^. 
administration  of  effects  of,  on  bankruptcy,  A.  ct  sc;. 

PATMENT  OF  MORTGAGE  DEBT.    See  Bkbts,  Exokskatzos,   MAmaiULusrc  sr 
AssBTt,  MABSKAULive  «v  Sbcueitiis,  CorraiBUTiov. 

PAWN. 

distinction  between  mortgage  and  pawn,  774. 

PAWNBROKERS  ACT,  39  &  40  Geo.  IIL  o.  99. 
referred  to,  776. 

And  see  the  treatise  on  this  sabjeot  in  the  Jurist,  YoL  XIII.  No.  639. 

PERPCHlAfANCE,  608-610. 

distinguished  from  satisfoction,  436,  n.  609. 
mixed  case  of  satisfoccion  and  performance,  610. 

where  act  done  will  be  construed  as  done  in  performance  of  a  covenant,  204. 
And  see  Sahaiimry  v.  SaMmry,  6  Hare,  526. 

PERpETUITT.    See  RixonnM. 
rule  against,  93. 

as  applicable  to  uses,  i.  487,  488. 

effect  of)  where  chattels  directed  to  go  in  same  manner  as  real  estate,  156,  19^. 

words  creating,  allowed  to  operate  as  for  as  law  will  permit,  where,  141. 
gift  over,  of  personal  estate,  after  what  would  be  an  estate  tsU  of  real,  void  as  teodiai 
to,  149. 

PERSONAL  ESTATE.    See  Assets,  Woeds,  Covstructiov  of,  Nxxt  of  Ki3r. 
goods  and  chattels,  i.  179,  191. 

annexed  to  freehold,  i.  191. 
choses  in  action,  L  180. 
oopyright,  statutes  relating  to,  i.  181-184. 
alienation  of,  i.  184;  ii.  915. 

delivery,  ih, 
contract  at  law  concerning,  i.  185,  186. 

consideration,  i.  186. 
gift  of,  to  a  "man  and  his  issue,"  confers  the  absolute  interest,  145,  160,  n.  L,  14S. 
other  expressions  oonferring  absolute  interest  in,  146. 
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RSON AL  £STATE-«m<iiiiMJ. 
limitationB  in  lemainder  of,  conflicting  caaas  as  to,  149, 151,  ib,  n.  (e),  102. 
first  fund  for  payment  of  debts  and  legades,  334. 
exoneration  of,  from  payment  of  debts  and  legacies,  ib, 

does  not  extend  to  next  of  kin  on  failure  of  bequest,  343. 
'when  the  crown  takes  personal  estate  held  in  tnist,  236--7. 

ff.MONET. 
granted  to  the  wife  by  settlement,  must  be  properly  i^pliad  by  her,  500-503. 
"Wife  only  entitled  to  one  year's  arrears,  501. 

CADIN6  AT  LAW. 
modem  alterations  and  improvements  in  the  system  of,  i.  252,  253. 

lEDGC    See  Mobtsasbs  avb  Pksssxs  er  PaasosTAL  Chattkls. 

iUCY  OF  INSURANCE.    See  Chobk  zh  Actiqv. 
asaignable  at  law,  by  deed,  without  delivery  of  the  policy,  according  to  the  ruling  of 
PattesOD,  J.,  Nealt  v.  JUbtynna^  2  Car.  and  Kirwan,  672. 

^RTIONS. 

for  younger  children,  doctrines  of  Court  of  Chancery  on  trusts  ibr  raising,  390,  393. 
bow  usually  efibcted,  392. 
secured  by  a  term,  393. 

when  a  charge  on  real  estate,  ib. 
given  by  will,  394. 

by  a  parent  or  person  mi  loco  parmtity  ib, 
vesting  of,  395,  397,  399,  421,  n. 

payable  out  of  land,  396. 

where  there  is  no  gift  but  in  the  direction  to  pay,  399. 

where  conditions  are  annexed,  ib. 

where  child  dies  in  parents'  lifetime  leaving  children,  400. 

where  some  of  several  children  die  before  the  parent,  t6. 

court  inclines  to  include  all  children,  401. 
survivorship,  gift  over  divesting,  406. 
raising,  398,  402,  405. 

by  sale  of  reversionary  term,  402,  422,  n. 

where  not  to  be  raised  till  term  comes  into  possession,  405. 

where  child  too  young  to  require  it,  ib. 

oat  of  rents  and  profits,  407,  422,  n. 
by  sale  or  mortgage,  ib. 

where  some  of  several  portions  aze  raisable,  408. 
interest  on,  when  allowed,  409. 
unequally  distributed,  410. 
marshalling,  ib. 
-who  are  **  younger  children,"  41 1,  414,  423,  n. 

how  ascertained  in  gifts  by  parents  and  persons  in  hco  panntitf  412. 

elder  child  unprovided  for,  413. 

when  to  be  ascertained,  414,  417. 

younger  child  becoming  eldest,  415. 

where  a  parent  seeks  to  benefit  himself  by  appointing  to,  417. 

within  what  time  they  must  be  bom  to  share,  417. 

mode  of  distribution,  jMT  stvpes  otper  eapilOf  419. 

by  substitution,  472. 

See  SuasTiTUTioir. 
redeemed  by  subsequent  provision,  not  set  up  by  a  republication  of  will,  441. 
satisfied  terms  created  for  securing,  457,  n.  IL 
Double,  doctrine  of  Court  of  Chancery,  as  to,  427,  429. 

second  provision  generally  an  ademption  of  the  first,  427,  432. 

where,  after  gift  by  will,  a  parent  makes  an  advancement,  428,  458,  n.  III. 

will  subsequent  to  a  settlement,  ib.  429. 
where  a  stranger  is  the  donor,  no  presumption  against,  430,  n.  (c). 
persons  to  be  burthened  by,  how  considered,  431. 
Satisfaction,  doctrine  of  (see  Satisvactiov),  427. 

pro  fOMto,  432. 

depends  on  intention,  429,  432. 

which  may  be  rebutted  by  evidence,  441,  445,  et  $tq. 

where  the  piovisioneare  not  ^uadan  gauns^  433,  438, 454. 

gift  of  a  residue,  435,  437, 456. 

where  there  are  material  difierences  in  the  mode  of  enjoyment  of  two  provi- 
sions, 438,  454,  455. 
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PORTIONS    cplimnJ. 

when  the  diffisrsDoei  are  tlii^^  438. 

evidenoe,  in  what  cases  admitted,  442,  U  mj^  458,  n. 

and  peribnnanoe,  differaoee  between,  436. 

m  piDTiskxi  ibr  a  wife,  444. 

POSSESSION.    See  Ravrt  avd  Paanrs. 

decreed  where  estate  claimed  wider  equitable  title,  845. 
not  where  the  title  is  legal,  t6. 

POSSIBILmES  AND  CONTINGENT  INTERESTa 
originally  not  assignable  at  the  common  law,  855. 
may  be  devised  at  law,  ib, 

ooapled  with  an  interest  in  land  now  pass  by  deed  at  law  and  in  eqoity,  879. 
assignable  in  equity,  852,  855,  865. 

oonsideretion,  852. 
fhture  property  assignable  in  equity,  866. 

See  MoBTeAAB. . 

notice,  866. 
ooiirt  binds  the  property,  867. 
things  in  the  natnre  of  possibilities  which  cannot  be  assigned,  869. 

things  which  can  only  be  produced  by  litigation,  t6. 
iVossBT  ▼.  EdmimdM,  872i 
maintenanoe  and  champerty,  869. 

See  CaosBS  iv  Acnov. 

POWER.    POWERS. 

as  modes  of  raising  fhtore  uses,  L  486. 
execution  o(|  by  representatives  of  trustees,  38. 
and  trusts,  distinction  between,  39,  81. 
in  the  nature  of,  or  coupled  with,  trusts,  81,  369. 

to  be  exercised  in  &vor  of  a  class,  82. 

where  objects  take  equally,  when  appointment,  not  made,  83. 
if  selection  ixM  exeraised,  84. 
discretionary,  68,  85. 

cannot  be  delegated,  78. 

exercised  by  Court  of  Chancery,  where,  85. 

not  fairly  exercised,  87,  88,  n.  (6),  417. 

illusory  appointments  abolished,  88. 
remoteness,  doctrine  of,  affecting,  104. 

general,  in  part  void,  wbe&er  they  may  be  good  in  part,  105. 
of  alieiwtion,  given  to  husband  and  wife  jointly  under  the  articles,  139. 
to  jointure,  137, 138,  n.  (/),  577. 

of  division  among  children  in  the  parent,  how  to  be  exercised,  139. 
**  usual,"  directed  by  articles,  general  rule  as  to,  142. 

what  are,  t6. 
of  sale  for  payment  of  debts  and  legacies,  85,  365,  366. 

implies  power  to  mortgage,  85,  369, 407. 

proceeds  are  equitable  assets,  315. 

arising  by  implication,  316. 

to  be  exerais«l  by  executor,  366,  367. 

whether  power  survives,  ib. 

when  void  or  extinct  at  law,  368. 

duties  of  trustees  under,  369,  370. 

cannot  be  made  effectual  immediately  unless  authorized  by  the  trust,  370. 

purohaser  bound  to  see  to  the  application  of  his  purchase  money,  where,  371, 371 
to  appoint  a  Aind  among  persons  *^  or**  their  children  gives  a  power  of  selection,  4^1 
reserved  to  a  married  woman  by  settlement  (see  HtTSBAvn  jjrn  Wrrs),  492,  494, 49T. 
and  property,  distinction  between,  495. 

to  be  exercised  by  a  tenant  for  life  (see  Tutaxt  pob  Litx),  574^  577. 
of  sale  of  real  estates  does  not  authorize  timber  being  sold  separately,  575. 
doctrine  of  election  applied  to,  590. 

POWER  OF  ATTORNEY, 

when  it  is  required  to  be  under  seal,  901. 
revocation  of,  ib, 

and  see  Gamtm  v.  Morton,  10  Banulc  Cr.  731;  Watmm  ▼.  Kmg^  1  Staikie,X.P 
C.  121;4Campb.272. 
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yVnSR  OF  SALE.    See  Powu. 

mortgage  with,  633,  et  ieq. 

See  MoxTSAeBt. 

MECATORY  WORDa    SeeTrnvfT^BT. 
iCESCRIPTION. 

act  relating  to  2  &  3  WiU.  IV.  a  71,  L  259,  260. 

RESUMPTIONS  OF  LAW.    See  Evibiitcb. 

application  of  parol  evidence  to  repel  presumptions  of  law,  i.  565-571. 

UORITIES  AS  BETWEEN  SUCCESSIVE  INCUMBRANCERS.    See  Bbttbb  EauiTT, 

equitable  charges  rank  according  to  their  dates,  727. 
effect  of  the  possession  of  the  legal  estate,  727. 

as  affecting  priorities  between  incombrancers,  727,  728,  tt  §eq^  730,  n.  733-737, 
741. 
See  DowBB,  TAOKive. 
prioritf  acquired  by  having  a  better  equity,  728. 
what  is  a  better  equity,  729. 
omission  on  the  part  of  one  may  give  better  equity  to  another,  729,  740,  765. 

question  whether  the  omitting  to  take  or  to  keep  xhe  title  deeds  will  give 
priority  to  the  person  who  obtains  them,  767  (and  see  Neak  v.  MolyneuXt 
2  Car.  &  Kirw.  676). 
poichase  for  valuable  consideration  without  notice,  as  affecting  priorities,  734. 
Boppression  of  the  truth,  765. 
OQDcealment,  766. 

EtOBATE. 

to  what  ertent  conclusive,  19,  494. 

liabilities  which  are  imposed  on  an  executor  who  takes  probate,  918,  919. 

of  foreign  instrument  here  as  a  will,  how  far  it  affects  the  construction,  14,  n. 

RODUCT. 

product,  or  substitute  for  a  thing,  follows  the  nature  of  the  thing  itself,  221. 

ROMISSORT  NOTES,  i.  187. 

ROPERTY,  REAL  AND  PERSONAL. 

epitome  of  modern  statutes  relating  to,  i.  288-294. 

ROTECTOR  OF  THE  SETTLEMENT,  i.  169,  170. 

URCHASE  MONEY. 

whether  purchaser  is  bound  to  see  to  the  applioatioa  of,  289,  367,  373,  381,  383,  389. 
in  purchases  from  executors  or  administrators,  372,  375. 

where  sale  not  required  for  the  purposes  of  the  estate,  374,  377. 
rights  of  legatees  and  creditors,  375,  377. 
on  sale  of  property  specifically  bequeathed,  376. 
after  notice  that  debts  are  paid,  379. 
on  purchases  of  lands,  &c.,  from  trustees  under  deeds  or  wills,  380. 

where  sale  for  payment  of  debts,  or  where  specific  objects  are  not  pointed  out, 
381,  382. 
where  annuity  charged  after  charge  of  debts,  382. 
alienation  void  pending  a  creditor's  suit,  ib, 

liability  of  purchaser  to  be  determined  on  state  of  things  at  the  time,  383. 
fiaud  in,  384. 

where  debts  and  legacies  are  specified,  386. 
where  the  estate  is  charged  with  legacies,  purchaser  bound,  389. 
on  purchase  from  heir,  purchaser  not  bound  by  debts  of  ancestor,  388. 
mortgagee  of  lands  vested  in  trustees  under  an  Act  of  Parliament  to  raise  money,  bound 
to  see  it  applied,  386. 

URCHASE  FOR  VALUABLE  CONSIDERATION  WITHOUT  NOTICE, 
as  affecting  the  priorities  of  incumbrancers,  734. 

ITRCHASER. 

with  notice  of  trust,  how  fiir  a  trustee,  195, 197. 

effect  of  Stamte  of  Limitations,  197. 
for  value,  not  bound  by  voluntary  conveyance,  even  with  notice  of  it,  288. 

otherwise,  if  for  a  charity,  289. 
bound  to  see  to  the  application  of  his  purchase  money,  where,  289,  367,  373,  381, 383, 

389.    See  Pueohasb  Movxt. 
fhnn  executors  and  administrators,  372* 
from  trustees  for  sale,  380. 
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PnRCHASER-<onHnu«f. 

under  a  decree,  388. 

under  an  Act  of  Parliament,  386. 

of  lands  descended  to  heir,  388. 

oonrt  will  not  rectify  settlement  against,  in  doubtful  oases,  195. 

whether  affected  by  notice  of  oonstmctive  trust,  ib. 

QUEEN  C50NS0RT. 

considered  as  ^fimt  sofe,  and  may  sue  and  be  sued  alooe>  506. 

BEAL  ESTATE.    See  Pbopxstt,  Coittusios. 

character  of  personal  estate  so  completely  given  to  it  as  to  pass,  under  residuary  beqpKst 
of  personal  estate,  237. 

RECEIPT. 

trustee  or  ezecolor  joining  in  signing  a  receipt  for  money,  930. 
See  TausTiK,  Exbcutoe. 

RECEIVER.    See  MoRTeAsxi. 

where  a  receiver  will  be  appointed  at  the  instance  of  a  mortgagee,  647. 
at  the  instance  of  subsequent  mortgagee,  689. 
under  stat  1  &  2  Vict  c.  110,  s.  14.    See  MoBTSAex. 

REDEMPTION.    See  MomTajiox,  Tiick,  Paiounss,  TAcuva,  Accouvr. 

proviso  (or  redemption,  construction  of,  644,  664,  665. 

wife's  estfite,  644,  665. 
mode  of  proceeding  to  efl^t  redemption,  659. 
parties  to  bill  for.    See  Paktiss. 

not  permitted  till  after  time  fixed  for  payment  of  mortgage  money,  668. 
who  may  redeem,  660-663. 

judgment  creditor,  tft.,  799. 
case  of  cKiha  ^  tnuf,  663,  672. 

of  insolvent,  665. 

persons  who  have  no  interest  must  not  join,  667. 

person  having  alleged  title,  668. 

reoognitions  of  title,  690. 

purdiaser  of  equity  of  redemption  under  contract,  668. 
subsequent  mortgagee  must  pay  all  ioterest  in  arrear,  666. 
owner  of  equity  of  redemption  of  part  must  redeem  the  whole,  666. 
same  equities  administered  to  each  party  in  suit  to  redeem  as  in  suit  to  foreclose,  669, 

684,  685,  736,  741,  n. 
costs  which  mortgagor  must  bear,  669. 

reconveyance,  670. 
provinons  of  the  act  7  Geo.  IL  c.  20,  685-687. 
dismissal  of  bill  for  redemption  equivalent  to  foreclosure,  671. 
relief  given  where  deeds  lost  or  destroyed,  690. 
redemption  of  personal  chattels  pledged,  772. 

REDEMPTION  MONET, 
payment  of,  650. 

See  MoRTOAeoa,  MoBTeAexK,  TivDia. 
must  be  paid  to  personal  representative,  651. 

six  months'  notice  must  be  given  before  payment  to  stop  interest,  652. 
where  commission  may  be  deducted,  and  where  not^  653,  654. 

«  RELATIONS."    See  Wou>s. 
trusts  for,  73. 
interpretation  of  expression,  74,  75. 

RELEASE. 

what  acts  will  amount  to  release  of  trustee  from  liability  in  respect  of  breach  of  txast, 
937,  942. 

RELEASE  OF  DEBT. 

by  declarations  accompanied  by  acts,  912. 

REMAINDER. 

estate  in,  L  155-158. 

how  affected  by  the  doctrine  as  to  livery  of  seisin,  L  157, 158. 
Stat  8  &  9  Vict  c.  106,  s.  8,  i.  158. 

REMEDY  AT  LAW. 

general  principle  that  the  Court  of  Chancery  will  not  interfere  where  the  Courts  of  Iaw 
are  competent  to  affi)rd  an  effectual  remedy,  i.  408. 

REMEDIES  AGAINST  TRUSTEES.    See  Duriss  avd  LiABDunu  or  TwamaM. 
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B£MOTENESS.    See  Pxbpituitt,  YitTuro,  Tmuns. 

doctrine  of,  92,  and  see  the  additional  cases  onder  title  Tausts. 

Testing,  as  affecting  this  doctrinOi  94,  95. 
aa  affecting  powers,  104. 
estate  tail,  105. 
sift  to  unborn  persons,  106. 

for  life,  remainder  to  persons  in  etsc^  i6. 
gifU  to  a  class,  ib, 

where  some  capable  and  some  incapable,  107, 
^As  of  personal  chattels  to  go  with  a  title^  108. 
power  to  cut  timber,  113. 

gilt  of  profits  until  estate  shall  vest  in  heir  attaining  twenty-one,  116-125. 
limitations  upon  void  limitations,  125. 

may  become  good  in  event,  126. 
absolute  gift  with  illicit  limitations,  127,  229. 
RKNEWAL,  TRUSTS  FOR.    See  TmirsTs,  Txvaxt  ros  Lm. 

B£NT-CHAR6£. 

distinction  between  sale  of  a  rent-charge  and  grant  by  way  of  security,  625,  627. 
grant  of,  with  clause  of  repurchase,  627. 

RENTS  AND  PROFITS.    See  Possbsszov,  AppoBTioworr. 

account  of,  not  given  generally,  where  the  right  depends  on  legal  title,  845,  846. 

case  of  infant  an  exception,  846,  n. 
apportionment  of,  between  tenant  for  life  and  remainderman,  577,  578,  582,  n.  III. 
charges  on,  369. 

how  raised,  370,  407,  547. 

of  annuity  on,  329,  370. 

of  portions  on,  406,  422,  n. 
perception  oC,  547. 

REPLEVIN. 

goods  may  be  tpecykatty  recovered  at  law  in  this  action  only,  i.  224. 

BEPUDIATION. 

seeming  act  of,  may  amount  to  acceptance,  919. 

RESIDUARY  BEQUEST. 

character  of  personal  estate  so  completely  given  to  real  estate  as  to  pass  under  leoiduary 
bequest,  237,    See  Covvbbszov,  Tbubt. 

RESIDUART  DEVISEE. 

when  a  charge  sinks  for  his  benefit,  23,  n.  (6). 

RESIDUE. 

gift  of,  where  it  includes  lapsed  legacies,  and  where  not,  241. 

lapse  of,  goes  to  next  of  kin,  ib, 
exoneration  oj^  343. 
given  to  several  in  succession,  how  to  be  enjoyed,  552,  558,  568. 

where  there  are  contingent  charges  upon  it,  578. 

RESULTING  TRUST,  i.  510,  511.    See  Tbusts,  Eyibkscx. 

REVOCATION.    See  VoiinrrABT  Dbxb. 

SALE.    See  Dxbts,  LxsAons,  Pitkchasxb,  Pubohisx  Mdihit,  Tmuare,  Tbuitsc. 
jEbr  payment  of  debts  and  legacies  (see  Powsbs,  Exbcvtob},  85,  365-367,  371. 
powers  of,  imply  power  to  mortgage,  85,  369,  407. 

arising  Iff  implication  of  law,  316,  366,  367. 

implied  in  direction  to  rmte  money  out  of  rents  and  profits,  316,  370,  407,  547, 
549,  550. 

mortgage  not  a  proper  execution  of  the  power  where  sale  clearly  intended,  369. 

in  what  cases  power  survives,  366.* 
duties  of  trustee  for,  369,  370,  additional  note. 

cannot  be  made  until  authorized  by  the  trust,  however  beneficial  it  might  be,  370. 
of  estates  in  the  colonies,  8. 

SATISFACTION.  See  Pobtiovi. 
doctrine  of,  427,  429,  432,  605. 
in  the  case  of  double  portions,  425,  ct  mq, 

where  an  advancement  by  parent,  after  gift  by  will,  operates  as,  428,  458,  n.  III. 
gift  by  will  subsequent  to  a  settlement,  429,  430. 
where  a  stranger  is  the  donor,  430,  n.  (f). 
share  on  an  intestacy  does  not  operate  as,  430. 
in  part,  432. 
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SATISFACTION— contimieif. 

where  the  proyisions  are  not  eftudem  generiSf  or  different  in  mode  of  en joymeoi,  43d, 
438,  454, 455. 

gift  of  a  residue,  435,  437)  456. 
assumption  by  parent  of  son^s  debt,  437, 440,  n.  (c). 
is  a  question  of  intention,  429,  432. 

and  maybe  rebutted  by  evidence)  441,  446. 

eTidenoe  in  what  cases  admitted,  442,  445,  449,  453,  458,  n. 

may  destroy  contingent  gift  over,  455. 
child  may  elect  to  take  one  of  two  portions,  455. 
distinction  between  satisfaction  and  performanoe^  436,  n.,  609. 

gift  not  tfu$dem  genrnt^  609. 

distributive  share,  ib, 
mixed  case  of  satisfaction  and  performance,  610. 

evidence,  ib, 
time  material  as  to  satisftction  not  to  performance,  611. 

in  the  case  of  legacy  given  by  debtor  to  his  creditor,  428,  n.  (c),  438,  455,  b» 
60IV-608. 

SCINTILLA  JURIS,  i.  486. 

SEPARATE  ESTATE.    See  HvsBuni  avd  Wivi. 
what  words  necessary  to  create,  507,  511. 

SEPARATION  DEEDS  (see  Huskahs  ahd  Win),  526. 

SETTLEMENT.    See  Ajiticlbs,  Husbaits  aits  Wifx. 
construction  of,  13, 26. 

between  foreigners,  ib. 
consideration  of  marriage  will  support,  52. 
of  lands  directed  by  will  to  be  settled,  137. 
execntory  or  directory  trusts  for,  ib, 
reformed  by  reference  to  articles,  140,  141,  499. 

in  ftvor  of  what  persons,  141. 
stipulations  in,  in  ihvor  of  strangers  and  collaterals,  how  enforced,  274,  280. 
voluntary,  binding  on  settlor,  289. 

not  on  purchaser  for  value,  even  with  notice,  288. 
collaterals,  when  within  the  range  of  the  consideration,  291,  293. 
where  invalid  as  to  collaterals  as  against  creditors,  290,  292. 
wife's  equity  to  (see  Hvbbaitd  awd  Wztx),  482,  et  atq. 
on  the  marriage  of  a  ward  of  court  without  oonaent,  486,  493,  n.  (6),  499. 
by  the  court  on  the  wife,  always  extended  to  children,  488,  511. 

where  the  husbcmd  refuses  to  execute,  interest  directed  to  aocamaiaie,  490. 
not  where  the  husband  deserts  his  wife,  491. 

where  the  wife  is  an  infant,  486,  493,  n.  (5),  499. 

cannot  be  defeated  by  the  marriage  being  delayed  till  the  infant  oome  of  ag^  ilt 

Innding  on  subsequent  husband,  with  notice,  t6. 
mistake  in,  how  rectified,  499. 
secret,  before  marriage,  a  fraud  on  the  husband,  505. 

SHELLET'S  CASE. 

rule  in,  i.  142,  503;  ii.  131,  134, 145,  n.  (/). 

applies  to  equitable  as  well  as  legal  estates,  24,  n.,  880. 

not  where  the  two  limitations  are  not  of  the  same  quality,  ib, 

SHIPS. 

mortgages  of|  774. 
lien  on,  796. 

purchase  of,  in  name  of  another,  no  resulting  trust,  220. 
effect  of  Ship  Registiy  Acts  on,  221. 

SIMPLE-CONTRACT  DEBTS.    See  Dbbtb. 
tacking,  725. 

SOLICITOR.    See  Tbubtss,  ExscuTom. 

acting  as  trustee,  not  allowed  to  charge  the  usual  solicitor's  costs,  945. 

gift  from  client  to,  when  effectual,  301. 

lien  of;  800,  et  teq, 

cannot  take  a  mortgage  for  future  costs,  though  he  may  for  costs  due,  630,  631. 

SPECIFIC  PERFORMANCE.    See  Txvstb. 

when  permitted  in  favor  of  stranger  to  the  contract,  274,  280,  286. 

when  his  condition  of  life  has  been  changed  by  the  instrumenmliljof  the  partief,281. 
when  he  has  contributed  a  valuable  consideration,  ib. 
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ECIFIC  PERFORMANCE— eofi/MiM«i 
^w^ill  be  decreed  in  fiivor  of  stranger  where  a  party  within  the  consideration  seeks  it,  287. 
not  enforced  against  the  heir  of  the  ooTenantor,  where,  282,  283,  n.  (a), 
when  enforced  against  representatiTos,  284. 
contract  must  be  founded  on  a  valuable  oonsidemtion,  285. 
of  contracts  entered  into  to  secore  the  peace  of  families,  288. 
of  agreements  between  debtor  and  creditor  ibr  composition,  353. 

RINGING  AND  SHIFTING  USES,  i.  483. 

RINGING,  SHIFTING,  AND  FUTURE  TRUSTS,  i,  600. 

*OCK.    See  MomTeAes,  MomTSAeiB  ass  pLn»«Bs  or  PiasoirAL  Chattxls,  Trustbi. 

HANGER.    See  TmusTS,  Snomo  Pxbtobxavci. 

FBPCENA. 

service  of,  on  parties  oat  of  the  jurisdiction,  7,  n.  (c)* 

rSSTITUTION.    SeePoanoFs. 

where  children  take  legacies  in  substimtion  for  their  parents,  472,  and  n. 
and  see  SinUh  v.  Okoetf  ziii.  Jur.  159. 

EFFICIENT." 

what  is  meant  by,  in  reference  to  a  seomityi  648. 
fPPLEMENTAL  BILL. 

when,  and  by  whom,  such  a  bill  may  be  filed  after  the  common  decree,  to  charge  the 
trustee  with  wilful  default,  953,  n.  IH 

JURYIVOR."    See  Wou>s,  Cokstkuctiov  ot. 

SURYIVORS"  construed  «*  others,"  473,  n.  H.,  and  see  Woeds. 

ACKING. 

right  to  tack  one  surety  to  another,  so  that  both  must  be  paid  at  once,  721. 

right  as  between  mortgagor  and  mortgagee,  ib. 

where  mortgagee  has  seveial  claims,  each  of  which  is  a  lien  on  the  estate,  721,  722. 

no  right  to  tack  a  prior  judgment,  723. 

nor  a  bond,  ib, 
where  mortgagee  holds  two  securities  fiom  the  same  person,  726. 
bond  debt  may  be  tacked  against  the  heir  or  devisee,  724. 

the  reason,  ib. 

effect  of  Stat.  1  &  2  Vict  c  110,  as  regards  copyholds,  725. 

simple-contract  debt,  since  the  stat  3  &  4  Will.  IV.  c.  104,  ib, 
against  executor,  ib. 

doctrine  as  to  the  right  to  tack  one  security  to  another,  as  between  raooessive  incum- 
brancers, 727,  U  $tq. 

See  PmioaiTiBS  as  Birwaxir  Succbssiyb  Ivcvmbbavobss,  Bbttbr  Eavirr, 

PCBCHASB  VOB  VaKUABLB  CoFBIDBBATIOV. 

pnx;es8  by  which  tacking  is  effected,  734. 

persons  claiming  to  tack  must  have  the  legal  estate-— equal  equity— ^nd  must  have 
advanced  his  money  on  the  credit  of  the  land,  735,  739,  743-^745. 

See  EauAL  EaviTT. 
third  mortgagee  buying  in  the  legal  estate  from  first  mortgagee,  may  tack,  739, 751. 

pendenUHtej  738. 
statute  or  judgment  creditor  who  is  first  incumbrancer,  buying  third  mortgagee,  740. 
judgment  bought  in  by  mortgagee,  741,  752. 

bow  mortgagee  shall  account  upon  the  judgment,  741. 

observations  on  allowing  this  effect  to  a  satisfied  judgment,  742. 
applied  to  pledges  of  personal  chattels,  772. 

ENANCY  IN  COMMON, 
favored  in  Chancery,  143. 

EN  ANT  FOR  LIFE.     See  CovTBmsiov,  EzonmATioir,  Tbvstbb,  Tixbbb,  Titlb 
Pbbds. 

conversion,  when  directed  against,  at  the  instance  of  those  in  remainder,  42,  552,  558, 

et  V.  infra. 
rights  of,  as  to  possession  and  management  of  estates  and  title  deeds,  45,  46. 
entitled  to  interest  until  conversion,  44,  563,  568. 
paying  off  incumbrances,  when  an  exoneration  of  the  estate  and  when  not,  307,  344, 

345,  546,  551. 
under  trasts  for  renewal  of  leaseholds  and  copyholds,  542,  et  $eq. 

fines  and  expenses  of  renewal,  how  to  be  paid,  and  raised,  545-550. 

as  between  tenant  for  life  and  remainderman,  ib. 
entitled  to  rents  directed  to  accumulate  for  renewal,  where  it  cannot  be  effected,  551. 
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TKNANT  FOR  JAFE^-otitimid, 

entitled  to  enjoyment  of  rsftdMaryi  funds  and  leaaehold  m  4Mcm»  iHiera^  43,  552,  559 ; 
and  see  BiMt  y.  8coU,  1  De  Gex  &  Sm.  219. 
what  interest  allowed  to,  ibr  first  year,  where  oonTWtton  most  nUkiintiily  nks 

place,  558-568, 560,  nn.  L,  IL 
4  per  cent,  interest  allowed  on  nncoDTerted  property,  where,  563l 
practice  at  the  Rolls,  ib, 

must  give  security  to  refund  where  there  are  contingent  charges  on  the  residiie»  578. 
of  specific  property,  when  entitled  to  extraordioaxy  profits  and  boonaes,  569,  580;  n.  L 
investment  of  fund  will  not  be  varied  merely  to  give  a  larger  intereet  to,  ib. 
most  keep  down  interest  on  inoombranoes  and  legacies  charged,  551,  574. 
and  remainderman,  questions  arising  between,  43,  545,  546,  551,  570,  574^  576,  577. 
as  to  timber,  570. 

what  he  may  cut  where  impeachable  ftr  waste,  570,  57L 
waste,  570. 

Statute  of  Limitation,  how  affecting,  571. 
interest  at  4  per  cent,  charged  for,  against  estate  of,  ib. 
allowed  no  benefit  arising  fitom,  572. 
bound  to  repair,  573. 

allowed  for  substantial  repairs  and  improvements,  where,  and  where  not,  ib^  574. 
cannot  open  or  work  mines  or  quarries  not  previously  open,  573. 
power  of  sale,  leasing,  Ac,  how  to  be  exercised  by,  574-576. 
of  exchange,  574. 

improperly  exercised,  remainderman  consenting,  is  bound,  575, 576. 
of  jointuring,  577. 
dying  entitled  to  an  apportionment  of  rents  and  dividends,  577,  578,  583,  n.  IH 
distinction  between  a  gift  of  an  annuity  and  of  a  capital  sum  to  produce,  578, 583,  a.  lY. 
of  the  profits  of  a  trade,  580,  n.  I. 

TENANT  IN  TAIL.    See  Issub. 
paying  off  incumbrance,  46. 
mortgage  by,  639,  679.    See  MomTOAeK. 

TENDER  OF  MORTGAGE  MONEY.    See  Rnnxxmov  Mohit. 
effect  of  tender,  652. 

as  regards  costs,  652,  675. 

where  the  money  lent  in  London,  and  the  mortgagee  lives  elsewhere,  653. 

bill  for  fbreclosute  may  still  be  filed,  675. 

TIMBER. 

questions  between  tenant  for  life  and  remainderman,  as  to,  570. 

what  may  be  cut  by  tenant  for  life,  ib. 
ontting,  is  waste  when,  t6.,  671. 
ornamental,  tenant  for  life  restrained  from  ontting,  571. 
person  cutting,  deprived  of  benefit,  572. 
application  of  proceeds  of^  where  waste  committed  16. 
not  to  be  sold  separate  Gcom  the  estate  under  a  general  power  of  sale,  370,  n^  575. 

TIME.    See  Lixitatiovs,  Statutb  or. 
lapse  of,  effect  on  suits,  61. 

effect  on  remedy  for  fraud,  62. 
breach  of  trust,  ib. 
not  a  bar  to  redemption  of  a  Welsh  mortgage,  618. 

effect  of  length  of  time  as  against  the  right  to  redeem  and  the  right  to  foreclose,  709-717. 
general  doctrines  of  the  Court  of  Chancery  as  to  the  effect  of  lengthened  enjoyment  and 
adverse  possession,  709,  710. 

effect  of  acknowledgments,  710,  711. 
Statute  of  Limitations,  3  &  4  Will.  lY.  c.  27,  L  256,  259;  ii.  718,  719,  nn.  I.,  II. 
provisions  of  the  20th,  40th,  and  42d  sections  as  afiecting  mortgages,  711-713,  718. 
retrospective  effect,  713. 
operation  of,  as  repirds  tenant  for  life,  714. 

as  regards  bills  for  foreclosure,  714,  716. 
where  debts  secured  by  bond  and  on  covenant,  716. 

effect  of  appointment  of  receiver  as  regards  the  stat  3  &  4.  Will.  IV.  c.  27,  716. 
bar  from  length  of  time  must  be  pleaded,  or  relied  upon  by  demurrer,  717. 
as  to  persons  under  disabilities,  718. 

oneration  of  3d  section  of  2  &  3  Will.  IV.  c  100,  where  person  made  n  party  to  a 
suit  by  amendment,  714. 
allowed  to  executors  to  collect  testator's  assets,  42,  565. 
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S  DEEDS.    SeeDsras. 
t  be  held  by  trustee,  46. 
f  tenant  for  life,  t6. 

lOUS  CONVEYANCES. 

x>li8hed  by  stat  8  &  9  Vict  c.  106,  i.  291. 

TEE.    See  Exkcutor,  Pjlbtixb. 
'ho  may  be,  32,  33,  35. 
ftlulities  of,  918,  919. 

iities  and  liabilities  under  the  ancient  system  of  the  Court  of  Chancery,  L  458-459. 
reach  of  trust  by,  919,  932,  933. 

ot  absolved  from  consequences  of  breach  of  trust  by  having  acted  under  the  advice  of 
a  solicitor,  919. 

'hat  acts  of  seeming  repudiation  may  amount  to  an  acceptance  of  the  trust,  i6. 
innot,  of  his  own  act  alone,  denude  himself  of  the  character  of  trustee,  48,  920. 
<  liable  for  the  defaults  of  any  person  to  whom  he  may  have  delegated  or  assigned  the 
trust,  t6. 

>Tgetfulnes8  not  an  excuse  for  not  performing  a  duty,  762,  921. 
oiind  to  keep  his  accounts  in  a  regular  manner,  921. 
Qund  to  a0brd  all  necessary  information,  i6. 
eeping  balances  in  his  hands  unnecessarily,  charged  with  interest,  (5.,  951. 

5  per  cent.,  922  n.,  932,  934. 

4  per  cent,  usual  rate,  922,  n. 

rests,  921,  922. 

generally  charged  on  further  directions,  932. 
nties  and  liabilities  under  trust  to  accumulate,  190,  191,  921,  926,  927. 
aties  of  trustees  for  sale,  370,  9i  v.  infra  in  this  title. 

power  of  sale  given  to  three  or  more  trustees,  366,  947. 
lable  for  omissions  as  well  as  acts,  922. 
mission  to  sell  or  convert,  934. 
>  get  in  debts  due  to  the  trust  estate,  923. 

discretion  as  to  selling  Mexican  bonds  and  the  like,  923,  n. 
uty  to  renew,  544. 
niful  default,  924,  953. 

decree  for,  aAer  common  decree,  941,  953. 
mission  to  give  notice  to  tenant  on  an  opportunity  offering  for  raising  the  rent,  924. 
ability  where  the  direction  is  to  invest  in  government  or  real  securities,  and  neither  is 

done,  924,  925. 
>B8  from  fluctuation  of  funds,  934. 
1  vestment,  925,  tl  teq. 

general,  duties  in  regard  to  investment,  925,  n.,  933. 
ivestment  on  mortgage  of  real  estate,  925. 

ot  justified  in  lending  on  personal  security,  unless  authorized  so  to  do,  926. 
r  leaving  the  fund  on  personal  security,  926. 
enerally,  only  answerable  for  his  own  receipts,  927. 

lOugh  required  to  lend  to  husband,  will  be  justified  in  Refusing  if  he  be  insolvent,  926,  n 
lability  of  trustee  in  regard  to  moneys  which  have  come  into  the  hands  of  co-trustee,  929. 

difiference  between  cotrustees  and  co-execulors  in  this  respect, t6. 
rustee  joining  in  sale  of  stock,  ib. 

cases  where  trustees  have  been  ordered  to  replace  stock,  932,  n. 
P'here  trustee  joins  in  signing  receipt,  929, 952. 

difiference  in  this  respect  between  trustees  and  executors,  930. 
rustee  placing  funds  in  the  power  of  cotrustee,  933. 

for  convenience  or  in  the  due  course  of  business,  ib^  934. 

paid  to  a  banker,  934. 
ulpable  negligence  in  reference  to  leaving  money  in  the  hands  of  agent  abroad,  035. 
rustees  acting  under  mistake,  (6. 
pecialty  debt  created  by  breach  of  trust,  936. 
•arty  may  be  precluded  from  charging  trustee  for  breach  of  trust  by  condition  imposed 

by  a  third  person  to  that  effect,  ib. 
irhere  trustee  commits  a  breach  of  trust  with  the  sanction  of  catui  que  trugt,  ib, 
ffect  of  acquiescence  oC  cestui  que  tnut^  937,  944. 

release,  t6.,  942. 
rust  property  stolen,  937. 

iffect  of  Statute  of  Limitations  as  regards  executor,  and  as  regards  trustee,  ib, 
illowance  for  expenses,  938. 

charges  and  expenses,  939. 
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nuuntananoe  of  emtm  ^  tnui,  938. 

lien  for,  803,  804, 938. 

geneimllj  lo  oofis,  47,  939,  940,  942,  n. 

■■  between  solidiior  and  client,  939. 

difference  between  cue  of  executor  and  of  heir,  939,  n. 

principle  of  taxation  once  adopted  usualljr  followed,  ib^  n. 
when  ordered  to  pay  cotta,  47,  932,  n^  940,  and  n.,  944,  n. 

where  liability  ariaet  fiom  joining  in  wiongfal  act,  941. 

oootribation,  942. 
aeoonnt  settled  between  trnttee  and  euhm  fm  fmif,  ib^  and  aee  953. 

between  defendants,  953. 
lenaoTal  of  trustees,  943. 
appointment  of  new  trustees,  ib^  947. 
tenant  for  life  of  estates  decreed  to  be  sold  fi>r  payment  of  debts,  tmstee  witfaia  1  fl 

IV.  c,  60,  943, 
devise  of  trust  estate  fay  trustee,  364. 
feoenlly  not  permitted  to  purchase  trust  property,  299,  310,  943« 

principle  of  the  rule,  943,  944. 

under  what  circumstances  he  may  boy  from,  or  take  a  gift  from  his  tobdfjmttt, 
944. 
not  allowed  any  remuneration,  or  to  make  any  profit  by  hia  office,  208, 299, 310, 96. 

solicitor  acting  as  trastee,  t6.,  946. 
trustees  to  preserre  contingent  remainders,  948,  951. 
infant  ordered  to  convey,  16. 
dying  without  heir,  32,  23. 
attainder  at,  ib, 

want  or  failure  of,  will  not  vitiate  the  trast,  33,  355,  368. 
corporations  may  be,  where,  33,  35. 
estate  of,  under  devise  in  trast  (1  Ykt  e.  26),  36. 
may  call  for  legal  estate,  when,  37. 
new,  of  charities,  power  to  appoint  inserted  in  deed  appointing^  ib. 

not  in  cases  of  private  trust,  t6. 
devolution  of  trust  on  heir  or  personal  representative  of,  38,  364,  n. 
execution  of  powers  and  trusts  by,  t6. 
private  liabilities  of,  do  not  affect  trust  estate,  39,  40. 
rule  as  regards  indefinite  direction  to,  in  division  of  assets,  42,  552. 

under  direction  to  sell  as  soon  as  conveniently  may  be,  41,  42. 
conversion  by,  ib, 
possession  and  management  of  estate  by,  45. 

of  title  deeds  by,  ib,,  46. 

left  with  emhti  qiu  tnut  with  his  consent,  ib, 
entitled  to  have  his  accounts  examined  and  settled,  46,  47. 
duty  of,  where  trust  terminated,  47,  520. 
not  entitled  to  a  release,  47. 
indemnity  to,  by  etttm  que  fmif,  ib, 
act  for  the  relief  of  (10  &  11  Vict.  e.  96),  49,  954. 
discretion  given  to,  cannot  be  delegated,  78.    See  Discamov. 
purchaser  from,  with  notice  of  trust,  bGuud,  195,  197,  298. 
cannot  sell  to  a  purchaser  and  afterwards  take  a  re-conveyarxse  discharged  fm  i^ 

trust,  196. 
where  one  of  several  executors  named  trustee,  the  other  execatore  held  to  be  mi^^ 
takes  the  fee  by  implication  for  the  purpose  of  the  will,  where,  295. 
heir  is,  of  the  legal  estate  under  a  direction  for  sale,  where,  296,  366. 
character  of,  arising  by  implication  or  construction  of  law,  295. 

where  an  executor  is  a  debtor  to  the  estate,  296. 

where  legatees  have  been  paid  before  creditors  were  known,  297. 

attadies  to  purchaser  fkom  executor  of  testator's  assett  sold  by  the  executor  iar^ 
own  purposes,  298. 

to  assignees  of  a  bankrupt  broker,  ib, 

arising  in  dealings  between  attorney  and  client,  agent  and  principal,  301. 

where  an  executor  seeks  to  renew  a  lease  for  his  own  benefit,  299. 

where  a  person  having  a  limited  interest  with  others  seeks  benefit  for  hiiniet£3A 

effect  of  laches,  305. 

having  the  legal  right,  entitled  to  sue  and  be  sued  without  ceahii  am  tnuL  when,^ 
389,  n.  3f        -->  1 

can  give  a  good  discharge,  ib,,  367,  368,  380. 
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banker  is  not,  309. 

vendor  beoomes  tnch  for  paichaser  on  ocmtnct  entered  intOi  310. 

n»iH^y  charge  or  power  of  sale  for  payment  of  debts  and  legaoies,  365. 

duties  of,  369,  370,  n. ;  €t  v.  nftra  in  this  title. 

who  may  sell,  365,  366. 

in  what  cases  power  survives,  366. 

of  porobaser  seeing  to  the  application  of  his  porohase  money,  380,  382. 

■  oannot  aliene  to  pay  his  private  debt,  384. 

under  trust  for  payment  of  speoifled  sums,  386. 

implied  authority  to  give  receipts,  387. 
in  Composition  deeds,  355. 

liuaband  is  for  the  wife,  where  no  trustee  named,'  506,  507. 
jfbr  a  married  woman,  his  duties,  520,  521. 

-w^ife  may  convey  her  separate  property  withoot  the  assent  of,  in  what  oases,  507. 
under  separation  deeds,  526,  530. 

JSTS.    TRUST.    See  £(iuitablb  Estatxs,  Tbust  Estatbs,  Tbvsts  of  Cbattbls. 
intiodaction  of  modem  trusts,  L  490-493. 
dnasos  of,  L  493,  495. 

passive  and  active,  L  493. 
permanent,  3. 

estate  under  permanent  or  passive  trust,  L  499. 
special  or  temporary,  3. 

springing,  shifting,  and  future  trusts,  i.  500,  and  see  that  title. 
Stamte  of  Frauds,  29  Car.  II.  o.  3,  ss.  7,  8,  &  9,  as  affecting  trusts,  i.  497,  498,  512, 513; 

iL20. 
trusts  are  independent  of  tenure,  L  500. 
express,  i.  495--499 ;  ii.  4. 

nature  of;  and  how  created,  L  496, 497. 
"who  may  create,  5. 
of  what  they  may  be  the  subject,  6. 
general  doctrines  relating  to,  17. 
created  by  will,  ib^  19. 

by  acts  mUr  owm,  20. 
evidence  of  creation  of,  what  sufficient,  20,  22. 
declaiaiion  o^  made  without  writing^  where,  19,  20. 
what  sufficient,  21. 
when  may  be  made,  ifr.    . 
by  bankrupt  after  bankruptcy,  21. 
requisites  of,  22. 
uncertain  or  indefinite,  t6. 
on  failure  of,  who  takes,  23,  223. 
limitations  of,  i.  505;  iL  23,  223. 
o£  personal  estate,  L  513 ;  iL  24. 

for  aocamulation  (see  Accuxulatiov),  24, 25, 164,  it  »eq. 
how  fu  void,t6. 
when  vtnd  for  remoteness,  93,  cf  teq, 

and  see  Jadeton  v.  Maforibafik$f  12  Sim.  93 ;  CoU  v.  Sewdi^  affirmed  in  Dom.  Proc. 
zii.  Jnr.  927 ;  Blagrove  v.  Haneock,  V.  C.  of  E.,  xiL  Jnr.  1081;  and  Welbome  v. 
Teal,  6  Hare,  239. 
exclusive  jurisdiction  of  Court  of  Chancery  over,  24,  25. 
definition  of;  by  Lord  Hardwicke,  ib.  n.  (a), 
oonstniction  of,  principles  in  the,  ib,  26. 
of  devises  in  trust,  27. 
intention,  regarded  in,  28. 
technical  rules  of,  29. 
on  executory  words,  30,  52. 
decreed,  though  no  trustee  named,  33,  51,  81. 
never  fails  for  want  of  trustee,  33,  368. 

devolntion  of,  on  heir  or  personal  representative  of  trustee,  38,  364,  n. 
not  affected  by  trustee's  private  liabilities,  39. 
estate  liable  to  debts  of  ealui  qui  tnut^  41. 
of  indefinite  nature,  duties  of  trustee,  42,  43,  552. 
terminated  duties  of  trustee,  47. 
estate,  possession  and  management  of,  45,  46. 
constituted,  where,  52. 
iiMvocable^  where,  ib,  n.  (t),  55. 
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created  by  parol  deelantioii,  53. 

tiansfer  of  property  not  necenaiy  to  perfeet,  Fft,  mc parti,  16  Yea.  alMtod,  tb,m.  (d). 
what  not  wiffioieiit  to  create,  56. 
provisions  of  statute  1  &  2  Vict,  a  110,  ae  is,  i.  506. 
for  payment  of  debts  (see  Debts),  58,  348. 
negligence  and  delay,  bow  trust  affected  by,  60,  63,  M6. 
Statute  of  Limitations  afleoting,  i.  502 ;  iL  48,  61. 
breach  of,  not  affected  by  lapse  of  time  (see  Tivb),  62. 
created  by  recommendatory  and  preoaaory  words,  L  489, 499;  iL  64. 
effect  of  decisions  on,  67. 
disorefHonary  power  in  donee,  68,  69. 

cannot  be  delegated,  78. 
what  words  not  sufficient  to  create,  68,  70;  and  see  Bay  T.  JICaiC0',6  Sm.  Stt. 
as  affeeting  positive  devises  in  the  witi,  67. 
And  see  Winch  v.  BrWton,  14  Sim.  379. 
of  appolntmem  of  manager  by,  7U 
certainty  requisite  in,  72,  78. 
gifts  of  residue,  78. 

vesting,  79. 
for  "family,"  73. 
fo  » lelatBons,"  75,  83. 
bo  w  oonstnied,  i6. 

donee  intrusted  with  tha  aeleatioii,  76,  77. 
ibr«*  descendants,"  77. 

take  as  joint^enants,  when,  t6. 
for  Charities,  certainty  requisite  in,  79. 

who  entitled  on  ihilnre  of,  80. 
and  powers,  distinction  between  (see  Powia),  81. 
gift  over,  on  bankruptcy  or  alienation,  89. 
Ezecutoiy,  what  is,  128,  130. 

intention,  how  fya  governs,  131. 
Directory,  what  coostimtes,  132. 

as  distinguished  ftom  execute^,  133. 

where  lands  are  to  be  conveyed,  132, 134. 

voluntaiy  deed  containing,  135. 

difference  in  construction  of,  in  articles  and  wiUs,  1 36. 

lands  directed  to  be  settled  on  parent  for  life,  aad  aftar  his  daath  od  his  ism^  13^, 

145. 
for  issue  grandchildren  take,  138,  139. 

and  daughters  as  well  as  tons,  139. 
ibr  settlement  of  gavelkind  lands,  bow  carried  out,  140. 
on  a  person,  **  when"  he  shall  attain  twenty-one,  141. 
so  as  to  create  perpetuity,  effectual  as  &r  as  law  allows,  tfii 
**  usual  powers"  what  are,  142. 
of  estates  to  go  with  a  title,  143. 

by  words  importing  joint4enancy,  may  be  oomtraed  teoancy  la  ^iratw***-*  i|i. 
of  personal  estate  in  ftvor  of  children,  145. 
ibr  a  man  and  his  issue  gives  an  estate  tail  in  leal^,  and  an  ftbaotnte  inteiea  is 

personalty,  t6. 
for  settlement  of  chattels  to  go  as  real  estate,  156,  M  ssf. 
by  Operation  of  Law,  doctrines  of  Court  of  Chancery  as  to^  i.  508 ;  iL  193;  ^  ▼.  ai^ 
not  within  the  operation  of  the  Statute  of  Fmods,  194. 
fixed  on  trust  property  in  the  hands  of  the  possessor,  with  Dotioe  of  tbe  tmst,i. 

and  on  volunteers,  without  notice,  195. 
purchaser,  with  notice  how  far  a  trustee,  197. 

effect  of  Statute  of  Limitations,  i6. 
Resulting,  see  L  510. 

whether  any,  on  a  conveyance  witfaoot  oonsideiation,  198. 
arising  on  purchases  with  the  asooey  of  another,  201,  202,208. 
may  be  repelled  by  evidence,  202, 206, 243. 
as  to  ibllowing  trust  money  laid  out  by  a  trustee  in  lead,  205. 
where  person  bound  to  settle  land  and  purchases  withont  settling.  304^  251 
where  several  persons  purchase  and  pay  in  equal  proportioiia,  dksy  8f 
joint-tenants,  206. 

where  purchase  moneys  are  subscribed  unequally,  ift. 

where  one  of  two  purohasers  expends  monegr  in  impeoveaMsHi,  ik 
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in  cases  of  a  joint  nndenakingi  207. 
joint  mortgages,  214. 

where  land  is  aoqoired  ibt  partnership  purposes,  207. 
pzoAt  or  advantage  gained  by  one  partner  results  for  the  benefit  of  the  firm,  208. 
in  cases  of  purchases  in  the  name  of  another}  214. 
may  be  rebutted  by  evidence,  t6. 
by  parent  in  name  of  child,  215,  2 17. 

gmndfather  in  name  o£  grandchild,  t^. 
in  purchases  by  the  father  and  another,  21^  219. 
m  the  name  o£  parent  and  child,  218. 
of  wife,  ib, 

of  husband  and  wife,  ib, 
by  uncle  in  name  of  nephew,  220. 
of  an  annuity  in  name  of  a  stranger,  219. 
none  in  purchases  and  deUveiy  of  stock  or  chattels,  ib, 
none  where  ship  purchased  in  name  of  a  third  person,  220. 

efieot  of  Ship  Registry  Acts  on,  221. 
resulting  in  fitvor  of  Heir  and  Next  of  Kin  where  trusts  wholly  or  partially 
faU,  223. 
general  rule  on  the  subject,  t6.  232,  249,  n. 
question  whether  donee  takes  by  the  instrument,  beneficially  orin  trust,  224. 
cases  in  which  donee  is  and  ia  not  considered  a  trustee,  224. 
where  donee  is  an  infant  or  married  woman,  225. 
where  donor  has  shown  an  intention  that  donee  shall  take  in  trust,  his 
character  is  not  altered  by  an  omission  to  declare  a  trust,  or  where 
the  trust  fails,  226. 
otherwise,  where  the  crown  would  take,  364,  n« 
distinction  in  a  devise  of  land  charged  with  debts,  and  a  devise  in  trust 

to  pay  debts,  ib. 
expression  of  a  purpose  does  not  alway  limit. the  devise,  227. 
dtstinction  between  a  devise  and  conveyance,  ib. 
where  words  of  regard  or  relationship  are  used,  228. 
where  one  of  several  executors  named  trustee,  the  others  also  trustees,  229. 
in  absolute  gifls  of  property  with  illegal  conditions,  127,  229. 
devise  charged  with  a  legacy  which  fails,  230. 
in  questions  between  heirs  and  residuary  legatee  and  next  of  kin,  as  to  undisposed 
of  proceeds  of  realty,  or  between  next  of  kin  and  residuary  legatees  of  person- 
alty, 232. 
legacy  to  heir  or  next  of  kin  does  not  preclude  their  claim,  ib, 

nor  an  intention  to  exclude  unless  property  given  to  another,  ib*  233. 
in  favor  of  heir  or  surplus  proceeds  of  real  estate,  ib, 
where  testator  has  directed  a  oonversion  out  and  out  for  purposes  of  the  will, 

234,260. 
money  devised  to  be  laid  out  in  land,  and  part  undisposed  of,  235. 
where  part  of  a  mixed  fund  lapses,  ib. 
of  interest  of  a  mixed  fund  directed  to  accumulate,  where  accumulations 

void,  236. 
of  a  mixed  fund,  where  no  heirs  or  next  of  kin,  237. 
heir  excluded  from,  by  conversion  out  and  out  (see  Cohvxesios),  ib, 

not  by  a  mere  declaration  that  proceeds  of  real  estate  shall  be  considered 

as  personalty,  t6.,  238,  241. 
next  of  kin  to  take  in  that  case  must  claim  as  legatees,  t^.,  238,  241. 
by  gift  of  residue  where  surplus  forms  part,  239,  241. 
not  where  it  is  restricted,  241. 
where  residue  lapses,  A. 
of  mixed  fund,  heir  takes  his  share,  242. 
heir  takes  proceeds  as  personal  estate  in  him,  ib. 
may  be  rebutted  by  extrinsic  evidence,  where,  243,  245,246. 
none  in  giAs  to  charities,  246. 
trust  by  operation  of  law  arising  from  the  maxim  that  '*  what  ought  to  be  done  is 
to  be  considered  as  done,"  253. 
covenant  to  settle  after-acquired  property,  254. 
person  in  whom  property  becomes  vested  a  trustee,  256. 
where  money  or  land  directed  to  be  converted,  ib. 

direction  to  convert  must  be  explicit  (see  Covvxbsiof),  257. 
in  whose  &vor  relief  will  be  given,  268. 

58* 
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where  the  qnestioa  arises  on  b  devise,  208. 

rights  of  heir,  next  of  kin,  and  personal  representatiTes,  ift. 
where  the  qaestiOD  arises  upon  contract,  269. 

general  rule  that  it  is  diose  who  stipnlate,  or  the  person 

their  places,  ib. 
where  the  contract  affects  existing  property,  ffr. 
where  it  affects  no  specific  property,  as  on  a  oovenant,  272. 
where  the  contract  contains  stipulations  in  fiiTor  of  third  peraoos,  i 
terals,  how  and  against  whom  enibrced,  274. 
two  contracting  may  enforce  it  against  each  other,  275. 
doctrine  of  law  as  to  a  stranger  in  a  deed,  t6. 
cannot  enforce  it,  276. 

ooDtracting  parties  may  release  each  other,  ib. 
doctrine  of  law  as  regards  agreements  on  which  asnmpat 
brought,  276. 
stranger  permitted  to  see,  where,  ifr.,  279. 
doctrine  of  Court  of  Chancery  in  regard  to  a  stranger  to  a 
280,  286. 
when  he  may  enibrce  the  ooDtract,  281. 
against  the  heir  of  ooTenantor,  282. 
not  if  the  heir  would  thereby  be  disinherited,  ib. 
against  covenantors*  representatives,  284. 
contract  must  have  been  founded  on  valne,  285. 
where  the  land  has  been  conveyed  to  trustees,  286. 
where  he  may  treat  the  par^  ezaoltng  a  stipaletiQa 
trustee,  287. 
where  in  a  series  of  limitations  some  are  in  fiivor  of  a 

if  any  are  enibrced  the  whole  must  be^ib. 
when  enforced  in  favor  of  collaterals  against  craditoni  290,  292. 
Constructive  or  implied,  295. 

where  for  the  purposes  of  the  wiU  trustee  takes  the  inheritance,  ib, 
imder  a  direction  for  sale,  legal  estate  devolves  on  the  heir  in,  295. 
arising  from  the  conduct  and  dealings  of  the  parties,  ib, 
in  the  case  of  a  mortgage,  ib, 
where  an  executor  is  a  debtor,  ib. 

where  legatees  have  been  paid  and  debts  are  discovered,  297. 
arises  on  a  renewed  lease  obtained  by  an  executor,  299. 
on  advantages  obtained  by  attorney  from  his  client,  301. 

agent  from  his  principal,  ib. 
in  favor  of  wife  on  mortgage  of  her  estate  for  payment  of  her  hnsband'a  deiiii^ 

306. 
in  favor  of  person  having  a  limited  interest  paying  off  incombrancea,  307,  345. 
in  Wills  for  payment  of  debts  and  legacies,  doctrine  of  Court  of  Chanoety  as  to^  312,  3S&. 
how  carried  into  effect,  365. 
See  DxBTS,  Lkgacixs. 
when  a  sale  will  be  directed,  316. 
in  Deeds  for  payments  of  debts,  348. 
See  DxBTs. 

equitable  doctrines  affecting,  352. 
discretion  given  to  trustees  in,  355. 
for  raising  portions  for  younger  children,  392,  425. 
for  married  women,  under  settlements  and  wills,  474,  et  tej. 

See  HusBAKD  attd  Wifb. 
in  deeds  for  separation  (see  Husbakd  avd  Witx),  526,  d  uq. 

affecting  persons  taking  property  under  deeds  and  wills  for  limited  interest,  with  re- 
mainder  over,  542,  et  uq. 
leaseholds  and  copyholds  under  settlement,  who  to  renew,  544. 
trusts  for  Renewal,  i6. 

may  be  express  or  implied,  tb, 

how  fines  and  expenses  to  be  paid,  545-547. 

mode  of  apportionment  between  tenant  for  life  and  those  in  remaiiKler.td 

where  tenant  for  life  renews  without  obligation,  546. 

no  distinction  between  leases  for  years  and  lives,  545,  546« 

flues  to  be  raised  out  of  rents  and  profits,  ib. 

when  sale  or  mortgage  may  be  made,  and  when  not,  547* 

different  modes  of  raising,  547-550, 
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gift  of  residae  to  several  in  suocession,  552.    See  Tbvavt  fob  Lifi. 
eDJoyment,  in  ^pedt^  t6.,  557. 

what  interest  tenant  for  life  of  residae  entitled  to  Ibr  first  year,  where 
eonversion  is  to  take  place,  558, 560,  568. 
SeneTal  rale  that  where  a  person  brings  a  bill  upon  a  trust  or  equitable  title  to  recover 

an  estate,  the  court  will  decree  possession  and  an  account  of  rents  and  profits,  845. 
sotiiessed  and  Statute  of  Frauds  pleaded,  21. 

Ernst  may  be  fixed  on  property  of  trustee  which  he  has  shown  an  intention  to  appro- 
priate in  satisfaction,  922. 

SrrS  OF  CHATTELS. 
before  the  Statutes  of  Uses,  L  457. 
See  Tkusts. 

rSTS  OF  PERSONAL  ESTATE,  L  513. 
See  TsxrsTS. 

rST  ESTATES. 

trust  estates  in  fee  made  assets  for  payment  of  debts  by  Statute  of  Frauds,  i.  504. 
generally  conform  to  the  law  affecting  corresponding  legal  estates,  L  502, 503. 
may  (like  uses)  agree  or  disagree  in  point  of  limitation  with  the  rules  of  the  common 
law,  i.  505. 

differences  in  this  respect  between  uses  and  trusts,  i6. 
alienation,  i.  506 ;  ii.  874. 

and  see  VoLuirTAaT  OoHTXTAircis. 

[ON,  ACT  OF,  WITH  SCOTLAND, 
as  affecting  the  Jurisdiction  of  the  Court  of  Chancery,  11. 

SS. 
origin  of,  L  439^41. 
reaaons  for  their  introduction,  i.  441. 

doctrines  of  the  Court  of  Chancery  as  to.  Prior  to  the  Statute  of  Uses,  27  Hen.  VIU., 
L  446,  447. 

creation  of  uses,  L  447. 
consideration,  i.  449,  450. 

uses  created  by  construction  of  law,  resulting  and  oonstructiye  uses,  i.  451-453. 
permanent  uses,  nature  of,  i  454. 
limitations  of  uses,  estates  tail,  &c.,  i.  455. 
since  the  Statute  of  Uses,  478.  • 

proYisions  of  the  Statute  of  Uses,  27  Hen.  VHI.,  c.  10 ;  i.  463-465. 
nature  and  qualities  of  uses  since  the  Statute  of  Uses,  i.  478-490.  ^ 
limitations  of  uses,  i.  480,  481. 

permitted  contrary  to  the  rules  of  law,  i.  456. 
uses  which  do,  and  uses  which  do  not,  conform  to  the  common  law,  i.  482-484. 
springing  and  shiAing  uses,  i.  483,  487. 
uses  engrafted  on  the  seisin,  i.  485. 

icintiUajurity  i.  486. 
powers,  to  raise  future  uses,  i.  486. 

effect  of  Stat  3  &  4  Will.  IV.  c.  106,  s.  3,  as  to  limitations  to  the  heir  of  the  person  who 
shall  have  conveyed  the  land,  i.  488. 

ENDOR  AND  PURCHASER.    See  PumcKAsx,  PuacHAsi  Monr. 
vendor  and  trustee  for  purchaser,  where,  310. 

ESTING.    See  Postioss,  Lxsaoiis. 

as  affecting  the  doctrine  of  remoteness,  94. 

and  deferring  possession,  difference  between,  ib, 

of  devises  of  real  estate,  95. 

words  "if*  and  "when,"  how  they  affect  vesting,  94,  97,  141,  171,  173,  n.  (6),  395. 

and  see  Vize  v.  SUmey,  1  Dru.  &  War,  337,  and  Lang  v.  Pugh,  1  To.  &  CoU.  C.  C. 
718. 
effect  of  gift  over,  on,  97,  99. 
in  gifts  to  a  class,  98. 

where  legacy  is  separated  from  the  bulk,  99. 
gift  of  interest  towards  maintenance,  100. 
of  remainder  after  life  estate  to  unborn  person,  105. 
of  legacy  at  twenty  one,  with  direction  for  accumulation  until  twenty-four,  effect  of,  184. 

"payable"  at  twenty-one,  395,  421,  n. 
of  portions,  395,  400,  406,  421,  473,  n.  III. 

how  it  affects  the  ascertaining  who  are  *^  younger  children,"  414. 
different  rules  applied  as  regards  real  and  personal  estate,  i  542. 
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VOLUNTARY  ASSIGNMENTS  AND  TRANSFERS. 
of  chases  in  aotioo,  395,  et  uq, 

of  chose  in  action  by  way  of  declaration  of  tnuty  5S,  53,  897,  8M,  909. 
by  way  of  assignment,  901-909. 

of  contingent  interests  and  possibilides  in  personal  ettata,  raoii  as  stock  and  die  i9a,| 
910-912. 

VOLUNTARY  CONTRACTa 

as  affecting  equitable  interests,  888. 

Tohmtary  oorenant  enfbrced  in  equity  lb  ^  extent  to  wfaidi  it  vaaj  be  enibiDed  at  kv,| 

889,  890. 
not  where  something  is  sought  beyond  what  may  be  obtained  at  law,  889-891. 
not  enforced  in  fiiTor  of  child  against  a  father,  891*  , 

whether  as  against  other  volunteers,  it  not  being  revoked,  399,  n. 
attempted  assignment  of  what  is  tmnsferable  only  a  oootiact^  909L 

VOLUNTARY  CONVEYANCE.    See  MoaTeAea. 
what  Ib  a  perfect  gift,  i  507. 
circamstaooes  which  will  be  evidenoe  to  show  that  il  waa  not  iataadad  id  be  ref» 

cables  884. 
keeping  the  deed  in  the  donor's  possession,  885 ;  and  see  Sffdrnfim^M  eaaa,  1  Mev.  82,  %. 
deed  or  copy  obtained  by  stealth,  i6. 
void  against  creditors  and  puxohasais  by  stats.  13  Gliz»  and  37  £lia^  28S,  290,  351,  6S7. 

not  if  for  a  charity,  289. 
he  who  hath  the  advantage  at  law,  ought  to  keep  it  as  between  volonteers,  886. 
'  for  payment  of  debts,  58,  349. 
trust  created  by,  52,  57. 
containing  directory  trust,  how  construed,  135. 
persons  taking  under,  affected  with  trust  of  the  property,  though  withoot  notioe  of  Ike 

trust,  195. 

VOLUNTEERS. 

trusts  enforced  against,  195. 

WARD  OF  COURT. 

settlement  on,  when  married  without  the  leave  of  the  coert,  486,  493,  n.  (6). 

approved  by  the  oourt,  cannot  be  defeated  by  the  marriage  being  delayed  till  ikft 
is  of  age,  499. 
WASTE.    See  MoaTSAGoa,  MoaTOAeBB,  &Q. 
by  tenant  for  life,  what  is,  570,  571. 
equitable,  571. 
will  be  restrained,  570. 
Statute  of  Limitations  does  not  begin  to  run  as  tOi  till  death  of  tenant  for  life,  57  L 

"  WHAT  OUGHT  TO  BE  DONE  CONSIDERED  AS  DONE."    See  Tmev,  E^uitabu 

ESTATXS  ABD  iBTBRBara,  COVTBBSIOV. 

WORDS. 

construction  of,  L  534,  537,  540,  542.    See  Ettdvvcb. 

words  having  a  conventional  or  technical  construction,  i.  542,  543. 

«  chUd,"  "  issue,"  «  heire  of  body,"  i.  475,  543. 

limitations  of  rule  that  gwdm  in  vtrhu  miia  ett  ambigyiUu  ibi  miBa  tjgmUio  cmfina  svic 

ftenda  est,  L  537. 
**  manor**  may  pass  in  a  deed  by  the  name  of  a  ^*  messtage,"  Ice.,  L  537, 556, 559,  and 

see  ii.  593. 
words  of  condition,  L  537,  538. 
words  marshalled,  i  540. 

supplied,  tmnsposed,  or  rejected  and  inserted,  i*  541. 
general  words  controlled,  i.  540,  541. 

"*  or"  construed  '*  and,"  i.  541  (et  v.  infra  in  this  title,  and  see  Mtno  v.  £«s,  6  Hare,  ISO). 
"  or"  interpreted  as  giving  a  power  of  selection,  78. 
"  survivors"  construed  "  others,"  i.  641,  542. 
«  child"  i.  543,  656. 

*<  younger  children,"  411,  414,  415,  423.  n. 
"issue,"  150,163,  155. 
«  heir  male,"  i.  542  J  ii.  150. 
«  next  of  kin,"  76. 
"femUy,"  73,74. 
«  relations,"  76. 
**  descendants,"  77. 
"  executors  and  administratois,"  537. 
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repreaentatives,"   *'  legal  representatires,"   **  next  logal  rapreMntative%"  **  p«nonal 

representativefl,"  637-530. 
Three"  read  "  nine." 

DanieU  ▼.  DameU  ziii.  Juz. 
'  bousehold  furniture,"  i  559. 
sonstruction  of  the  words  **  a  present  right  to  leedive,"  in  the  4XHh  sect  of  Mat  3  &  4 

Will.  IV.  c.  27,  938,  n. 
joint  words  of  parties  taken  respectively  and  seyemllf  ,  i  545. 
precatory  and  recommendatoiy  words,  64,  it  teq^  and  see  Tauan*. 
The  following  cases  may  be  referred  to  besides  those  oited  in  the  tez^  in  regard  to  the 

construction  of  particular  words  :-— 
"  Issue"  (see  i.  p.  503). 
construed  children. 

Goymovr  y.  Pigge,  7  Beav.  475,  481 ;  WsJkor  y.  PUdtO,  1  M.  Gr.  &  Scott,  C. 
B.  652. 
generally. 

Midget  y.  Harper,  Rolls,  x.  Jnr.  578;  9  Bety.  478. 
«heir." 

Wart  y.  Rowland,  15  Sim.  593. 
as  dengnatio  pertomt. 
14  Mee.  &  W.  698. 
''own  heirs,  executors, and  administrators." 

WiOanmm  v.  GarrtU,  x.  Jur.  560;  2  CoU.  643. 
*  without  leaving  issue." 

ordinary  rule  of  construction  as  regards  personal  estate. 

Mantel  v.  Grove,  vii.  Jur.  666;  2  To.  &  Coll.  C.  C.  484. 
«  nearest  of  kin,"  <"  next  of  kin,"  KUner  y.  Leadi,  10  Beav.  367. 
Vrquhart  v.  Virqtthart^  13  Sim.  613. 
whether  those  living  at  testator's  death  take,  or  those  living  when  ultimate 

limitation  takes  effect 
SeUfforth  v.  Badham,  x.  Jur.  892,  893. 
«  payable." 

in  limitation  over. 

Jonet  V.  Jonety  13  Sim.  561. 
**  personal  representative,"  *^  legal  personal  representative.*' 

Smith  V.  Bameby,  Ld.  Ch.  xi.  Jur.  619. 
**  Executors,  administrators,  and  assigns." 

JU.  Gen.  y.  MaOan  (Ld.  C,  Nov.  1846),  x.  Jur.  956 ;  2  Phill.  64. 
in  a  settlement 

Morrit  y.  Hcwet,  4  Hare,  599 ;  affirmed  x.  Jar.  955. 
"own  right  heirs  for  ever." 

as  applied  to  personal  estate. 

De  Beawfoir  y.  De  Beauiooir,  x.  Jar.  466 ;  15  Sim.  163. 
**  moiety." 

Dae  y.  Faweett,  x.  Jur.  741,  C.  P. 
**  my  share." 

Parit  y.  KR&r,  5  Maule  k  S.  408. 
**  survivor." 

"  the  question  is,  is  it  used  as  a  word  of  contrast  or  of  substantive  meaning  ?"— Ptf* 
y.  C.  K.  B.,  Lee  y.  SUmt,  13  Dec  1846,  MS. 
«or,"  construed  "and." 

Penny  v.  Turner,  x.  Jur.  768;  15  Sim.  368. 
''all  bat  cash,  or  money  so  called." 

BeaUt  y.  Critford,  13  Sim.  592. 
technical  words.    Same  rule  to  be  applied  to  an  Act  of  Parliament  as  to  a  will, 
construction  of|  Burton  v.  BeveU,  xi.  Jur.  71,  Exch. 
generally. 

Smith  y.  Bameby,  x.  Jar.  750,  Exch. ;  2  CblL  737. 

WILL    See  CoirBTBucTioir. 
stBtotes  relating  to^  i  468. 

original  Statoto  of  Wills,  32  Hen.  YUL  c.  1,  L  469. 
construction  of  devises,  i.  476. 
executoiy  devises,  introduced,  i.  470. 
modem  Statute  of  Wills,  7  WiU.  IV.  k  1  Tkst  a  26,  L  473 ;  ii.  36. 

general  heads  of  its  provisions)  i  473, 476. 

commentaries  on,  referred  tO|,  L  472,  n» 
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inpties  a  eooiidantkm  In  itwlf,  I  920. 

sufficient  that  the  instrameot  diacioaes  tlie  intentkm,  howeTar  expvMwd,  L  990. 

Genaintf, 

Minntiali  in  a  deed  or  will,  ao  that  it  maj  operate  as  a  tamfer  of  propaa. 

in  words  of  gift,  lobject,  object,  amount  of  estate,  L  926. 
of  lands  in  tlie  colonies  cannot  be  tried  here,  8,  n.  (a). 
oC  17,  18,  27,  494. 

of  wills  of  founders  of  charities,  247. 

in  what  cues  avidenoe  admitted  to  aid,  445, 449,  459. 
ioiie  on,  13,  n.  (/)• 

and  see  CovsTaircnov. 
differenoe  of  conscmetion  in  articles  and,  136. 
diraotion  in,  that  chattels  shall  go  in  same  manner  as  real  estate,  156. 

present  state  of  the  law  on,  159. 
tmsts  in,  for  payment  of  debts,  312,  332. 

sales  of  property  under,  365. 
gift  by,  after  an  advancement,  428. 

See  PoRTiovs,  SATisrAcriov. 
of  married  women  under  powers,  493,  497. 

how  oonstmed,  494. 
when  trust  estate  will  pass  by  will  of  trustee,  364,  n.  Y. 

See  Ditisb;  and  see  Sharp  v.  Shmp,  xii  Jar.  598,  aad  die  refennoes  in  the  » 
porter's  note, 
pnfaate  ol,  of  what  oondosiTe,  19, 494. 
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